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L. IDENTITY OF RESPONDENT
The State of Washington, represented by the Walla Walla County
Prosecutor, is the Respondent herein.
I, RELIEF REQUESTED
Respondent asserts no error occurred at the trial court level and the trial
court’s determinations should be affirmed.
I1I. ISSUES

1. Where this Court has already denied Mr. Weber’s identical
arguments earlier this year in a personal restraint petition, did
the trial court abuse its discretion in coming to the same
conclusion as this Court did in the PRP?

2. Where the Washington Supreme Court has ruled notice of a
sentence under the Persistent Offender Accountability Act is
not required by due process, is this Court bound by that
holding?

IV. STATEMENT OF THE CASE
On April 15, 2005, Charles Webéer was sentenced to life in prison
without the possibility of parole for his conviction of Assault in the
Second Degree, after being found guilty by a jury on February 16, 2015,
State v. Weber I, 137 Wn. App. 852, 856-57, 155 P.3d 947 (2007). At his

sentencing hearing, the State presented evidence that Weber had a



conviction for Assault in the Second Degree from 1999 in King County
and a conviction for Attempted Murder in the Second Degree and Assault
in the First Degree in 2003 in King County. CP 5. The King County trial
court vacated the Assault in the First Degree conviction pursuant to double
jeopardy. CP 5. In June 2003, the Court of Appeals reversed the vacation
of the Assault in the First Degree conviction and instead vacated the
Murder in the Second Degree conviction because the Assault in the First
Degree conviction was the more serious charge. State v. Weber 11, 127
Wn. App. 879, 112 P.3d 1287 (2005), aff'd 159 Wn.2d 252 (2006). The
court remanded Weber’s 2003 case to be sentenced on his Assault in the
First Degree conviction. Jd. He was resentenced March 27, 2007. A copy
of the original Judgment and Sentence and subsequent Judgment and
Sentence (Amended Post-Appeal) are attached as Appendix A and were
included in the record in CP 47,

In 2009, Weber filed a timely personal restraint petition. He
asserted ineffective assistance of counsel because the defense at trial was
consent and self-defense. On July 2, 2009, the court of appeals dismissed
Weber’s personal restraint petition. [n re Matter of Weber I, 27530-2-111
(slip op.) (2009), rev. denied 83398-2 (October 16, 2009). The opinion is

attached as Appendix B and was included in CP 46.



On July 10, 2018, Weber filed a motion for an evidentiary hearing
in the instanﬁ case. CP 23. He again asserted actual innocence and argued
his life sentence was based on a vacated conviction. The court denied his
motion for new trial and motion for an evidentiary hearing. CP 39. He
subsequently deluged the court with additional motions, which were
dismissed as duplicative. CP 41. He filed this appeal in Division III on
January 15, 2019, challenging the order dismissing the duplicative
motions. CP 36.

On October 24, 2018, the Walla Walla County Superior Court
received and transferred Mr. Weber’s petition for writ of habeas corpus ad
subjiciendum to the court of appeals as a personal restraint petition
(“PRP”). In the petition, the defendant asserted he is factually innocent of
the crime of which he was found guilty. He further argued that the State
had not met its burden of proof for his prior convictions. That PRP was
dismissed as untimely and frivolous. In re Matter of Weber I1, 36426-7-111
slip op. (Jan. 4, 2019). That PRP was appealed to the Washington
Supreme Court, where it is being reviewed. In re Matter of Weber II,
96749-1 (Wn. Apr. 4, 2019). Attached as Appendix C is this Court’s

order dismissing the PRP and the Washington Supreme Court’s ruling,



V. ARGUMENT

a. The Trial Court Appropriately Denied Weber’s Duplicative
Motions, as Should This Court.

The first issue is whether the trial court erred in denying Weber’s
motions without an evidentiary hearing. Weber’s motions were untimely.
CrR 7.8(b); RCW 10.73.090, .100, .130. Untimely motions may be
summarily dismissed without necessitating a hearing. Stafe v. Dallman,
112 Wn. App. 578, 582-83, 50 P.3d 274 (2002).! Further, Weber
consistently cited CrR 7.8(b)(2) as his authority for a new trial. CrR
7.8(b)(2) addresses “[njewly discovered evidence which by due diligence
could not have been discovered in time to move for a new trial under rule
7.5 The State noted in its August 30 response Weber’s motions were
based on evidence he knew about at the time of his trial, demonstrating the
evidence was not “newly discovered,” and he did not act with due
diligence.? CP 46. Therefore, an evidentiary hearing was unnecessary,

and the court properly denied his motions.

! The Dallman court also noted the appeal there was unperfected due to not having been
served on the State. 112 Wn, App. at 582, 50 P.3d 274. Here, the State was not served
and had to receive a copy of the notice of appeal from this Court on January 31, 2019.

2 In his timely direct appeal, the defendant argued his counsel was ineffective for failing
to call certain witnesses and for the tactical error of arguing consent, His argument
failed. State v. Weber I, 137 Wn. App. 852, 155 P.3d 947 (2007). In his first, timely
PRP, the defendant argued ineffective assistance of counsel again, this time asserting
counsel should have advised him to take the plea deal. His PRP was dismissed. fn re
Weber I, 27530-2-111, stip op. (Wn. App. July 2, 2009). In his second, untimely PRP,
Weber argued his sentence was based on a vacated conviction, His PRP was dismissed
as frivolous. /n re Weber II, 36426-7-111, slip op. (Wn. App. Jan. 4, 2019). Through all



Weber also argued that his sentence was based on a vacated
sentence. He made the identical argument in a PRP that was submitted to
this Court in October 2018 while he was concurrently pursuing the matter
in Walla Walla Superior Court. This Court issued an opinion on his PRP
on January 4, 2019, dismissing his petition as frivolous.” In re Weber 11,
36426-7-111. The law of the case doctrine controls and precludes further
consideration of arguments already resolved. E.g., State v. Schwab, 163
Wn.2d 664, 672, 185 P.3d 1151 (2008) (*The law of the case doctrine
provides that once there is an appellate court ruling, its holding must be
followed in all of the subsequent stages of the same litigation.”); State v.
Roy, 147 Wn. App. 309, 314, 195 P.3d 967 (2008); RAP 2.5(c)2). To
date, Weber has filed a direct appeal, a PRP in 2009, a PRP in 2018, and a
bevy of motions in superior court resulting in this appeal in 2019. “A
petitioner cannot be allowed to institute appeal upon appeal and review
upon review in forum after forum ad infinitum.” In re Taylor, 105 Wn.2d
683, 688, 717 P.2d 755 (1986) (citing in re Hagler, 97 Wn.2d 818, 826,
650 P.2d 1103) (1982)).

In In re Weber 1, this Court correctly noted:

of this, he was aware of the withesses who could have been called. See Defendant’s
Motion for New Trial, CP 24 (discussing codefendants and other witnesses). Further, he
was aware of the process to address these issues in either his direct appeal or his first
PRP.

3 The trial court referenced this decision when denying Weber’s duplicate motions. RP
15,



Although Mr. Weber is correct that one of his strike offenses — the
2003 attempted murder conviction — was vacated, his argument
ignores the fact that another strike offense was reinstated in its
place, the 2003 first degree assault. . . . Since the SRA requires the
sentencing court to sentence a persistent offender to life without
release, Mr. Weber’s criminal history still requires the court to
impose a sentence of life in prison, and accordingly he would
receive the exact same sentence if we were to remand for
resentencing, The sentence imposed is not unlawful.
Weber 11, 36426-7-111, slip op. at 3-4. In re Weber Il is now under review
with the Washington Supreme Court. In re Weber II, 96749-1. Although
under different circumstances defense’s arguments could warrant further
discussion, such analysis is not appropriate in this case due to the law of
the case doctrine. Therefore, the argument regarding the vacated

conviction must fail.

b. Weber Was Not Due Additional Notice of His Mandatory Sentence
if He Lost at Trial.

The next issue, which is raised for the first time on appeal, is
whether the State was required to provide notice to Weber that he was
facing a third most serious offense that would result in life in prison under
the Persistent Offender Accountability Act, RCW 9.94A.570. [t was not.
“Because the POAA is a sentencing statute, [the defendant] had no
constitutional right to pretrial notice that he faced the possibility of being
sentenced as a persistent offender. . . . [P]retrial notice of a possible

sentence under the POAA is not constitutionally mandated.” State v.



Crawford, 159 Wn.2d 86, 96, 147 P.3d 1288 (2006). While providing
notice is a best practice, failure to do so does not violate due process. Id.
Therefore, the additional grounds for relief fails as well.
V. CONCLUSION
For the foregoing reasons, the State respectfully submits the Court

should affirm the trial court’s order denying the duplicative motions.

DATED: May 17, 2019

Respectfully submitted:

Zp—

Nicholas A. Holce, WSBA #46576
Deputy Prosecuting Attorney
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTS{
STATE OF WASHINGTON, ‘
No. O3~\-05510-3 SEA

)
)
Plaintifi, )
)
}  JUDGMENT AND SENTENCE
)
)
)
)

Ve
Charles Walder Weber

Defandant,

- FELONY ended
Cmm

1. HEARING

11 The defendant, the defendant’s fawyer, ____EMA&-H ng » and the deputy prosecuting
attorney wete present at the sentencing bearing conducted today, Others present weze: .

. F.'[ND_INGS

There being no reason why judgment should net be pmnt;unced, the ‘court finds: . « -
2.1 CURRENT OFFENSE(S): The defendant wes found guiltyon == 03 by ;gﬂ, ; of
Count No.: ':C ﬂ*Hfom P’r'-d Worder in the Second bz.qm:

RCW Crime Code: \pids
Date of Crime: ___3=18. n-o_'i : Tnoident No.

CountNo.: _ Crime: __A-_isaut-i- w _the Firsi- Dearee

RCW _ ngﬁ;ﬁ; {1y Crme Code: ¥ __O\O10 o

Date of Crime; 8.0 Incident No.

Count No.: u Ul\ ££810m a*t & Firearo~ in e Fred ﬁqm; ‘
"RCW ___ QA4 Ceimes Code: ___OOS3Y -

Date of Crime: 3-1 g-0% : Incident No.

Count No.: % . Crime: !m'&x Pose pSront w¢ Tt do Deliv ‘g_' Cocane

RCW . ¢ fec) m(ZI) . : ,  Crime Code: o130 .
Dats of Crime; 3 JRnZ Incident No,

[ 1 Additional cmrant offenses are attached in Appendix A

X Do.(-\mdo.rtf’ Plﬁ-&&@ud’(\]”m oot T oa -4-03.

" Rev, 12/03— . 1
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SPECIAL VERDICT or FINDING(S):

(@) (% While armed with & firearsmin count(s) %_ RCW 9.94A.510(3),

(b) [ ] While armed with a deadly weapon other a firearm in count(s)

© [ ) Witha sexual motivation in count(s) _ : RCW 5.94A.835,

(d [ JA VUCS.A offense committed in a protected zone i count(s) RCW 69,50,435,

{e) [ )Vehicular homlcide [ ]Violent treffic offense [ JDUT [ ]Reckless [ IDisregard

(D [ ] Vehicular homicide by DU with prior conviction(s) for offense(s) defined in RCW 41.61.5055,

RCW 9.94A.510(7). ’

{g) [ 1Non-parentsl hdnapping or unlawful imprisonment witk a minor victim. RCW 94.44,130,

() [ ]} Domestic violence offense as defined in RCW 10.99.020 for count(s)

(& [ ]Cumentoffenses encompassing the same criminal conduct in this canse are count(s)
9,944.589(1)(a).

RCW 5.94A.510(4).

RCW

2.2 OTHER CURRENT CONVICTION(S): Other cumrent convictions Hsted under different cause numbers uscd
in caleulating the offender score are (list offense and cause number):

2.3 CRIMINAL HISTORY: Prior convictions constituting eriminal history for purposes of calculating the
offender score are RCW 3.94A. 525)

(¢ Cririnal history iy atteched in Appendix B,

>4 One point added for offense(s) committed while under commmunity placement for cuunt(s} z, y11 g Z

2.4 SENTENCING DATA:

Sentencing i Offender | Seriowsness | Standard Total Standard | Maximum

Data Score Lovel - Ranpe Enhancement | Range Term

{Cowt £ 9, .| o318 | A0 . 300-2378 " 1Life_adfoc /59,000

Count T | 7 T ] ] I 25 0oe

g:‘t X i iy T | Ji=iv2. h 28, oo
t

[ ] Additions! cursent offenss sentencing data is sttached in Appendix C.

2.5 EXCEPTIONAL SENTENCE (RCW 9.94A.535)

[ ] Substantial and compelling rexsons exist which justify a sentence above/below the standard range for .
Count(s) - Findings of Fact and Conclusions of Law are attacked in
Appendix D, The State [ | did{ ]dtd not recommend a similar sentence,

II. JUDGMENT
s A.DJUDGBD that defendant is guﬂqr of t’ne cuerent offenses set fonh in Section 2,1 above and Appentix A

The Co - 2 [ _doth ‘ ) 8 -,
Byee m\tamﬁs comie ,A,_r‘;,,.m,‘ Sm»ﬁl}z 3 ; meaméf- T{ Axsaol

Rev. 12/03 - 2

[V NI ——— r— i e — ——
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IV, ORDER
IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below.

4.1 RESTITUTION AND VICTIM ASSESSMENT:
[ ]Defendant shall pay restitution to the Cletk of this Conrt as set forth in sttached Appeddix E, |

[ ]Defendant shall not pay restitition because the Court finds that extracrdinary circumstances exist, and the
court, pursnant o RCW 9.944.753(2), sets forth those circumstances in attached Appendix E.

ineeon (Date) _at i

{Data-to-beast-
@ [ ) Defendant waives prosence at future restitution hearing(s).
{><] Restinotion is not orderedd . =t
Defendant shall pay Victim Penalty Assessment pursuant fo RCW 7.68.035 in the amount of $500,

4.2 OTHER FINANCIAL OBLIGATIGNS: Having considered the defendent’s present and likely futurs
) financial resources, the Court concludes that thé defendant has the present or likely future ability to pay the
financial obligations imposed. The Court waives financial obligation(s) that are checked below because the
defendant lacks the present and futuee ability to pay them. Defendant shall pay the following to the Clerk of this
Cowurt: - .
@[ 18 , Cout costs; [~TCourt costs ate watved; (RCW 9.944.030, 10.01.160)

) [ 75100 DNA collection fee; | +{DNA fos waived (RCW 43.43.754)(crimes conmmitted after 7/1/02);

© [ 1% Recoupment for attomney's fess to King County Piblic Defense Programs;
[ “TRecoupment is waived (RCW 9.94A.030);

@[ 1% , Fine; | }$1;000, Fine for VUCSA; [ 182,000, Fine for subsequent VUCSA;
+AVUCS A Bne waived (RCW 63.50,430);

ONEE , King County Interlocal Drug Fund; {V]’I-)rug Fund payment is waived;
(RCW 9.94A.030)

CNRE
(g): ris l , Incarceration costs; {Vr ncarceration costs waived (RCW 9.94A.760(2));

State Crime Laboratory Fee; [#fLaboratory fee waived (RCW 42.42.690);

@ [ 3%, Othercostsfor:

4.3 PAYMENT SCHEDULE: Defendant’s TOTAL FINANCIAL OBLIGATION is: $ SOUESEL The
payments shall be mads to the King County Superior Courl Clerk according to the rules of the Clerk and the
following terms; [ Notlessthan§ per month; MOn g schedule established by the defendant’s
Comnmnity Corrections Officer or Department of Judicial Administration (DJA) Collections Officer. Finencial
obligatiops shall bear interest pursuant to RCW 10,82.090, The Defendant shall remain.under the Cowrt’s
jurisdiction to essure payment of financial obligations: for crimes committed before 7/1/2000, For up to
ten years from the date of sentence or release from totaf confinement, whichever is later; for crimes
committed on or after '7/1/2000, until the obligation is completely satisfied. Pursusnt to RCW 2.94A.7602,
if the defendant is more than 30 days past due in payments, a potice of payroll deduction tony be issued without
further notices to the offender. Pursgant o RCW 9.94A.760(7)(b), the defendant shall réport as direoted by DJA
and provide financial information as requested. -

[ ] Court Clerk’s trust fees are weived,
[ ]lInterestis waived except with respect to restitution.

Rev, 12/03 - . 3.
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44 CONFINEMENT OVER ONE YEAR: Defondant s sentenced to  term of tota] confinement in the custody
of the Dapartment of Corrections as follows, commencing: [)Q'imedimly; [ J(Date):

by B8 .
&'ﬁg monifhs/dess on count IF ; _j92. monthy/das on cozmtﬁ_; months/day on count,
29 _soonths/dnpson count BTy months/days on count___; months/day on count

"ﬂze.above terms forcounts  JF. T TV are eonsgoutive / concurrent.,

The above terms shallun { ] CONSECUTIVE ]  § CONCURRENT to cause No.(s)

Thea above terms shallnm [ ] CONSECUTIVE [ ] CONCURRENT to any previously imposed sentence not |
referred to in this order. .

DQ’I:] addition to the above term{s) the court finposes the foﬂoﬁn tory terms nf confinement for any
special WEAPON finding(s) in seotion 2.1 60 mmﬁ Er Copmt: T

which teon(s) shall run consecutive with each other and with all base tarm(s) above and terms in any other
ceuse, {Use this section only for crimes. commitied after 6-10-98) .

[ ] Thegobancement 5} for any Mpacial ; Nﬁndjngs secton 24 isfare ;eluded in the
te@ imposed abyve. (Use this sextion when appropriats, but Rix crimes Dxfors 6—%@8 only, et In Re

The TOTAL of all terms imposed in this cause is ___ 320 months, (200 460)

Credit is given for mm__ days served jx days as deterrnined by the King: H, solely for

confinement under this canse mumber pursuant to RCW 9.94A505(6). o Corrcetony
~

4.5 NO CONTACT: For the maximum term of [t years, defendant shall have no contnct with__ - '
Gabrel Manzo-Vasaves.

4, TESTING. be defendant shall have s bislogical sample collected for purposes of DNA identification
ATATY ST 2rrY ThE defendant shall fully cooperate in the testing, as ordored in APPENDIX G. |
[ ] HIV TESTING: For sex offense, prostitution offense, drug offense associated with the use of

hypodermio nesdles, the defendant shall submit to BIV tegting as ordered in APPENDXX. G.

47 (&) }JCOMMUNITY PLACEMENT pursuant to RCW 9.94A.700, for qualifying crimes committed
before 7-1-2000, 1s ordered for months or for the period of samned early releass awarded pursuam
5 RCW 9.94A.728, whichever is longer. [24 months for any serious viclent offenge, vehicular homigide, -
vehicwlar assault, or s2x offense prior fo 6-6-96; 12 months for any asseult 2°, assauit of a child 2°, felony
violation of RCW 69.50/52, gny crime against person defined in RCW 9.944 411 not otherwise described
gbove.] APPENDIX H for Commmmity Placement conditions fs attachied and incorporated herein,

®I] COMMUNITY CUSTODY pursuant to RCW 9,94,718 for any SEX OFFENSE comuitted after
6-5.96 but before 7-1-2000, iy ordered for a period of 36 months or for the period of earned early release

awarded voder RCW 9.94A.728, whichever Is longer, APPENDIX H for Community Custody Conditions
and APPENDIX. J for sex offender registration is sttached and incorporated herein.

Il

Rev, 04/03 . ' 4
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(©) [ COMMUNITY CUSTODY - pursuant 1o RCW 9.94A.715 for qualifyiug erimes corumitted
after 6-30-2000 Is ordered for the following estblished range:
[ ]Sex Offense, RCW 9.94A.030(38) - 36 to 48 months—when not sentenced under RCW 9.94A4.712
exious Violent Offense, RCW 9.944.030(37) - 24 to 48 months

[ ]Violent Offense, RCW 9.94A.030(45) - 18 to 36 months

[ ]Crime Against Person, RCW 9.94A.411 - 9 to 18 months

[ ]Felony Violation of RCW 69.50/52 - 9 to 12 months .
or for the entire period of earned early release awarded under RCW 9.94A.728, whichever is longer,
Sanctions and pumishments for non-compliance will be imposed by the Department of Corrections pursuay
to RCW 8.04A.737, '
'P?APPENDIX H for Commmnity Custody conditions is attached and incorporated herein.

APPENDIX J for sex offender registration is ettached and incorporated herein.

4,8 [ ] WORK XTHIC CAMP: The court finds that the defendant is eligible for work ethic camp, is likely to
qualify under RCW 9.94A.690 and recoramends that the defendant serve the sentence at 3 'work ethie camp,
Upon successful completion of this programs, the defendant shall be released to commmnity custody for any
remnining time of total confinement. The defendant shall comply with all mandatory statutory requirsments of
compmity custody set forth in ROW 9.94A.700. Appendix H for Community Custody Condijtions is attached
and incorporeted herein.

4.9 [ JARMED CRIME COMPLIANCE, RCW 9,94A.475,486, The State’s plea/sentencing agreement is
[ lattached [ Jus follows:

The defendant shall report to an assigned Community Corvections Officer upon release from confinement for
mouitoring of the remaining terms of this sentence. .

Dafe; 3"@-—?"07

Presented Approved as to form:

Deputy Pmse?m&'n%‘ttomay, WSBA# TI4Y4 ) Attorney for Defendant, WSBA # (o { (7
Print Name:__Cs And reud @E&;u;g;a : Print Name: 7 f’gzx{g f fdea tt

" Rev, 04/03 . 5
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FINGERPRINTS

RIGHT HANWND
FINGERPRINTS OF:'

DEFENDANT'S SIGNATURE: ¥~
DEFENDANT'S ADDRESS:

tin Dor

DATED: 3}

PBRTOR COURT
RMAN

FUDGE, KNG 8
MICHAEL 8. SF

ATTESTED BY: BARBARA MINER,

. ; ﬁwgmo COURT CLERK
BY: .
‘ DEP

CERTLFICATE '

I, -
CLERK OF THIS COURT, CREBRTIFY THAT
THE RABCVE IS A TRUE CCPY OF THE
JUDGEMENT AND SENTENCE IN THIS
ACTION ON RBCORD IN MY OFFICE.
DATED:

CLERK

BY:

DEPUTY CLERE

A-6
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RACE:
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¥

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

) '

)

Plaintiff, )} No.03-1-05510-3 SEA
)

Vs, Y JUDGMENT AND SENTENCE,
y (FELONY) - APPENDIX B,

CHARLES WALTER WEBER } CRIMINAL HISTORY
)
Defendant, )

2.2 The defendant hay the following criminal history used in caleulating the offender score (RCW -

9.94A.525)

' Sentencing  Adultor
Crime Date Juv. Crime
VUCSA: POSSESS METE p3/2z2iz002 ADULT
ESCAPE FROM COMMUNITY CUSTODY. 03/22/2002  ADULT
ASSAULT 2 03/18/195%  ADULT
BARASSMENT 1170711997 ADULT
TAKING MOTOR VEHICLE WITHOUT 047121996  JUVENILE
PHERMISBION .

ATTEMPTED ROBBERY 1 &iasssazsbritinobiaig Ay 06/05/1992  TUVENILE

Cause

Number Lo¢ation
011112275 XING CO
011080140 RINGCO
GR1099671 XINGCO
971071531 KINGCO
968013449 LING CO

928000255 KINGCO

{ ] The following prior convictions were counted as one offense in determining the offender score (RCW

9.94A.525(5)):

/

Date: e‘/ 8 !az

JUDG. G

THCHAEL S. SPEARMAN

Appendix B—Rev. 05/02

A-7
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)

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

' .. STATE OF WASHINGTON,

)
J
Ve : ' )}  APPENDIX G
)  ORDER FOR BIOLOGICAL TESTING
Chosles Welder Wy g AND COUNSELING
. )

Defendant.
J

() DNA IDENTIFICATION (RCW 43.43.754):

The Court orders the defendant to cooperate with the King County Department of
Adult Detention, King County Sheriff’s Office, antd/or the State Department of
Corrections in providing a biolegical sample for DIVA identification analysis. The
defendant, if out of custody, shall promptly call the King County Jail at 296-1226,
between 8:00 a.m. and 1:00 p.o, to make arrangements for the test to be
conducted within 15 days,

(2) 0O HYV TESTING AND COUNSELING (RCW 70,24340):

(Required for defendant convicted of sexual offense, drug offense associated
with the use of hypodermic necdles, or prostitution related offense.)

The Court orders the defendant contact the Seattle-King County Health
Departrment and participate in human immunodeficieney virus (HIV) testing
and counseling in accordance with Chapter 70.24 RCW. The defendant, if out
of custody, shall promptly eail Seattle-King County Health Department at'205-
7837 to make arrangements for the test to be condocted within 30 days. '

X (2) is checked, two.independont biological semples shall be taken.

Date:  F-TI07 VA N
- .JUDGE, King ty Skiperior Court
MICHAEL S. SPEARMAN

" APPENDIX G
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SUPlf"‘JRIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, ) .
) . |
Pt ) N 0%-1- 05S10 -3 SEA
v ) JUDGMENT AND SENTENCE
: g ) APPENDIXH
)  COMMUNITY PLACEMENT OR
Cheilo Wedor Wier ) COMMUNITY CUSTODY
Defendant, ) '

The lﬁet'cndant shall comply with the following conditions of commmunity placement or commmunity custody pursuant
to RCW 8.944.700(4), (5):

1) Report to and be available for contact with the assigned cormmumity corrections officer as direoted;
2) Worlt at Department of Corrections-approved education, employment, and/or oommmimity service;
3) Not possess or consume controlled substances except prsuant to lawfully Issued prescriptions;
4) Pay supervision fees ag deiermined by the Department of Corrections;
5) Reseive prior approval for living arrangements and residence location;
6) Mot own, use, 0r possess & firearm or ammmumition. (RCW 9.94A.720(2));
7} Notify commmity corractions officer of eny change in address or employment; and
8) Remain within geographic bonndary, as set forth in writing by the Depm:tmcnt of Comestions Qfficer or as set
forth with SODA order.

OTHER SPECIAL CONDITIONS:
[ ] The defendant shall not consume any alcoliol.
{ 1 Defendant shall have no contact with:

[ ) Defendantshalltomain [ Jwithin [ ] outside of a specified geographical boundary, to wit:

[ ] The defendant shall participate in the following crime-related treatnent or counseling services:

[ ] The defendant shall comply with the following crime-rolated prohibitions:

[ ]

-

1, Othér’ conditions may be imposcd by the court or Depariment during conmmunity custody.

Commnunity Placement or Commmunity Custody shall begin upon completion of the term(s) of confinement imposed
hérein or when the defendant is tmasfetred to Comenunity Cuslody ix ey of eamed early release, The defendant
shall remain under the supervision of the Department of Corrections and follow explicitly the instructions and

. conditions established by that agency. The Department may require the defendant to pcaform affirmative acts

™ désmed appmpz}ate to monitor compliance with the conditions [RCW 9.94A,720] and ruzy fzsue and/or
detain defendants who violate & condition [RCW 9.94A.740}.

Date: 21193 - _ /AGT |

JUDGE \i o
M!CHAE S. SPEARMAN

7

APPENDIX H~ Rev, 09/02
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of said original as it appears on fiis dnd of recc<d I my office and of the whole
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Court at my office at Seatlie on this date__ﬁmj_mﬁ-——

' - BARBARA MINER Suparior Court Clerk
By-\
epuly Glatk
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.‘ | CERTIFIED

FILED CO

i

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,
No. 03-1-05510-3 SEA

FELONY

)
)
%

Vs, ) JUDGMENT AND SENTENCE
: y
CHARLES WALTER WEBER )
)
)

Defendant,

g
a
g
g. Plaintff,
&
2
z

1. BEARING

1.1 ‘The defendant, the defendant’s lawyer, RANDALL HALL, and the deputy prosecuting attomey were present at -
the sentencing bearing conducted today. QOthers present Were:

II. FINDINGS

There being no reason why judgment should not be pronounced, the court finds:
2.1 CURRENT OFFENSE(S): The defendant was found guilty on 07/01/2003 by jury verdict (Counts I 1[} and
on 06/11/2003 by guilty piea { Count [V} of: . o

YF CountNo.: I Crime: ATTEMFTED MURDER IN THE SECOND DEGREE *
RCW 9A.28.020 & 9A,32.050 (1) (a) ' Crime Code: 10142
5 Date of Crime: 03/18/2003 Tncident No.

—

AMATION ATTACHED

F

Gount No.: 11 Crime: ASSAULT IN THE FIRST DEGREE ¥
RCW 9A.36.011.00) (2] Crime Code: 01010
Date of Crime; 03/12/2003 Incident No.,

Count No.: I Crimme; AW OSSE: THEE B
RCW 9.41.040 (1) (a) (2) (2) Crime Code: 00531
Y ate of Crime: (3/18/2003 Incident No.

Crime: VIOLATION OF THE UNIFORM CONTROLLED SUBSTANCES ACT
INTENT TO MANUFACTURE QR DELIVER COCAINE
B ROW 69.50.401 (a) (1).(1) Crirse Code: 07320 x
i35 Date of Crime: 03/18/2003 Incident No. .

Q
g
Z

NCING STATMENT & it
S

5

g :

b

L

PRESEN

[ ] Additional current offenses are attached in Appendix A

¥ Porsoant +o doubljopiedy prireighis cowt TL o vacshd,
Rev. 09/02 - jmw a ‘1
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SPECIAL VERDICT or FINDING({S):

(8) {X] While armed with & firearm jn count(s) 1& 11 RCW 5.94A.510(3).

(o) {

(@ { 1A V.U.C3.A offense comtmni

() [ ] Vehicular homicide [ JViolent affi

(f) [ } Vehicular homicide by DUI with
RCW 9.944 510(7).

(g) [ ]Non-parental kidnapping or

(r) [ ] Domestic violence

(i) 1 ]Current offenses encompassing the

9.94A.589(1)(2).

count(s)
tted in a protected zone in count(s)
coffense [ [DUI [
prior conviction(

] While armed with 2 deadly wespon other than a firearra in count(s)
() [ 1Withasexual motivation in

RCW 9.94A.510(4).

RCW 9.94A.835.

RCW 69.50.435,

] Reckless [ JDisregard.
¢) for offense(s) defined in RCW 41.61.5055,

untawful imprisonment with 2 mivor vietim. RCW 9A.44.130.
offense as defined in RCW 10.99.020 for count(s)

same crintinal conduct in this cause are count(s) . RCW

2.2 OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause aumbers used

in calculating the offender score are (list offense and cause numiber):

2.3 CRIMINAL HYSTORY: Prior convi;:iions constituting criminal history for purposes of caleulating the
offender score are (RCW 9.94A.525)

[X] Cririnal history is attached i
[ One point added for offense(s

2.4 SENTENCING DATA:

n Appendiz B,
y committed while under comemunity p

lacement for count(s) T . ’E',,‘T?-'

Count(s)

. Pindings of Fact an

Appendix D. The State [ ] did [ ]did not recormend a similar sentence.

IT IS ADJUDGED that defendant is guilty of the corent

%] The Court DiENESHRS Count(s)
\Jn.nzh

Rev. 09/02 - jmw

1. JUDGMENT

A-13

Senfencing | Ofender | Seriousness Stapdard Total Standard | Maximum
Data Score Level Range Enhancement | Range Term
Count X '] X1t 24000318 | +60 MONTHS |366-F0-3%8 LIFE |
| G - | MONJHS ___| AND/OR
q mns_—zbﬂ.'i_fl___g. Sk 50,000
CountII |67 v S| : @ 10 YRS
MONTHS ¥ AND/OR
$20,000
Count IV %7 Vi 67 67 TO 89 10 YRS
S AND/OR.
$25,000
Count
[ ] Additional current offense sentencing data is attached in Appendix C.
2.5 EXCEPTIONAL SENTENCE (RCW 9.94A.535):
{ ] Substantial and compelling reasons exist which justify a sentence above/below the gtandard range for

d Conclusions of Law are attached in

offenses set forth in Section 2.1 sbove and Appendix A.
” b .
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1V. ORDER

IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below,

4,1

4.2

43

RESTITUTION AND VICTIM ASSESSMENT: :

[ ]Defendant shall pay restitution to the Clerk of this Court as set forth in attached Appendix E.

[ ]Defendant shall not pay restitution because the Court finds that extraordinary circumstances exist, and the
court, pursuant to RCW 9.94A.753(2), sets foith those circumstances in attached Appendix B
Restitution {0 be determined at fiture restitution hearing on (Date) at _m
{ ate to be get.

] Defendant waives presence at future restitution bearing(s).
[ ] Restitution is not ordered. -
Defendant shall pay Victim Penalty Assssyment pursuant to RCW 7.68.035 in the amount of

QTHER FINANCIAL OBLIGATIONS: Having considered the defendant’s present and likely future
financia) resources, the Court concludes that the defendant has the present or likely future ability to pay the
financial obligations imposed. The Court waives financial obligation(s) that axe checked below because the
defendant lacks the present and future ability to pay ther. Defendant shall pay the following to the Clerk of this
Court:

13 , Court costs; ourt costs are waived: (RCW 9.94A.030, 10.01.160)

() [ 18100 DNA collection fee; [/]'ENA fee waived (RCW 43.43.754)(crimes committed after 7/1/02);

)L 1% , Recouprent for attorney's fees to King County Public Defense Programs;
[ :d'" iecoupmcnt is waived (RCW 9,94A.030);
@[ 13 Fine; [ 181,000, Pine for VOCSA; [ 182,000, Fine for subsequent VUCSA;
1 TSA fine waived (RCW 69.50.430); :
& [ 1% , King County Intetlocal Drug Fund; [/ﬁmg Fund payment is waived;
{RCW 9.94A.030) ’ .

M [18 , State Crime Laboratory Ree; V@mmmry foe waived (RCW 43.43.690%
18 , Incarceration costs; [4{n-carccraﬁon cosls waived (RCW 9.94A.760(2));

by [ 13 , Other costs for:

PAYMENT SCHEDULE: Defendant’s TOTAL FINANCIAL OBLIGATION is: § m@ﬁi" The
payments shall be made to the King County Superior Court Clerk according to the rales of the Clerk and the
following terms: [ JMNot less than § per month; On a schedufe established by the defendant’s
Community Corrections Officer. Financial obligations shall bear interest pursuant to RCW 10.82.090. The
Defendant shall remain ander the Court's jurisdiction and the supervision of the Department of
Corrections for up fo ten years from the date of sentence or release from confinement to assure payment
of finaneial obligations.

[ 1 Court Clerk’s trust foes are waived,

[ ]Interestis waived except with respect to restitution.

Rev. 09/02 - jmw . 3
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4.5 NO CONTACT: For the maximum term of __Lafg?»&d;f t shall bave no contact with,
NG
i P4

44 CONFINEMENT OVER ONE YEAR: Defendant is sentenced 10 a term of total confinement in the custody

of the Department of Corrections as follows, commencing: Mirmuediately; [ }Date)

by M
250 _rmonths/seye-on count T 5‘:? months/deye on count T¥.; months/day on count
Bq months/days on coungE; months/days on count months/day on count

The above terms for counts - _TIX v are consesulive/ concurrent.

The above terms shall run [ ] CONSECUTIVE({ ] CONCURRENT 1o canse No.(3) .

The above terms shellun [ JCONSECUTIVE [ ] CONCURRENT to any previously imposed sentence not
referred to in this order. o

[ In addition to the above term(s) the court tmposes the following mandatory terms of nﬁnerﬁcnt for any
- 7~ special WEAPON finding(s) in section 2.4 o) wron 3 ﬁa_c&mﬂ:.—..

which-term(s) shall run consegutivg with each other and with all base term(s) above and terms in any other
cause. (Use this section only for crimes committed afier 6-10-98) : .

[} enhaxcement tenm(s) for any special WEAPON findings i section 2.1 isfazs i within the
8) i ed ebove, is sectiofhen apMc, but im - on'l?',\@r InRe
e

The TOTAL of all terms imposed in this cause is Z?O months, ,

Credit is given for 8}( {443 daysserved [ ]days as determined by the King County Jail, solely for
confinernent under this cause number pursuant to RCW 9,94 A505(6).

o] Manzo Vasquez

. m The defendant shall have a biological sample collected for purposes of DNA identification

roeivsis T the defendant shall fully cooperate in the festing, as ordered in APPENDIX G, .
[ ] BIV TESTING: For sex offenss, prostitution offense, drug offense associated with the uze of
hypodermic needles, the defendant shall aubmit to HIV testing as ordered in APPENDIX G.

4.7 (a}[ ]COMMUNITY PLACEMENT pursuent to RCW 9.94A.‘760, for qualifying crimes coromitted

before 7-1-2000, is ordered for mmonths or for the period of eamed early release awarded pursuant
to RCW 9.944.728, whichever is longer. [24 montbs for any serious violent offense, vehicular homnicide,
vebjcular assault, or sex offense prior to 6-6-96; 12 months for any assault 2°, assault of a child 2°, felony
violation of RCW 69.50/52, any crime against person defined in ROW 6.94A 411 not otherwise deseribed
above] APPENDIX H for Commpunity Placement conditions is attached and incorporated herein.

()] ]COMMUNITY CUSTODY pursuant to RCW 9.94.710 for any SEX OFFENSE committed after
6-5.9€ but before 7-1-2008, is ordered for a period of 36 monthe or for the period of carned early releass
awarded under RCW 9.94A.728, whichever is lopger. APPENDIX H for Community Custody Conditions
and APPENDIX J for sex offender registration is attached and incorporated herein.

Rev, 09/02 - jmw 4
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(c)

COMMUNITY CUSTODY - pursnant to RCW 9.94A.715 for qualifying crimes committed
after 6-30-2000 is ordered for the following established range: w

[ 1Sex Offense, RCW 9.94A.030(38) - 36 to 48 mo t sentenced under RCW 0.94A.712
PISerious Violent Offense, RCW 9.94A.030(37) $24 to 48 months

] Violent Offense, RCW G 944030045} - 18 to 36 mon!

[ ]Crime Against Person, RCW 9.94A.411 - 9 to 18 months

[ }Felony Violation of RCW 69.50/52 - 910 12 months
or for the entite period of earned early release awarded under RCW 0.94A.728, whichever is longer.
Sanctions and punishrments for non-compliance will be imposed by the Department of Corrections pursuant
to RCW 9.94A.737. |
[X]APPENDIX H for Community Custody conditions is attached and incorporated herein.
1 JARPPENDIX J for sex offender registration is attached and incorporated herein,

48 { ] WORK ETBIC CAMP: The court finds that the defendant is eligible for work ethic carup, is likely to
qual

ify under RCW 9.94A.690 and recommends that the defendant serve the sentence at 2 work ethic camp.

Upon successful completion of this program, the defendant shall be released to community custody for sey
remaining time of total confinement. The defendant shall comply with a)l mandatory stitutory Tequirerments of
community custody set forth in RCW 9.944.700. Appendix H for Community Custedy Conditions is attached
and incorporated herein, :

49 | 1JARMED CRIME COMPLIANCE, RCW 9.94A.475,.480, The State’s plea/sentencing agreement is

[ Jattached [ Jas follows:

The defendant shall report to an assigned Community Corrections Officer upon release from confinement for
monitoring of the rexaining terms of this sentence. .

bae___B/8 [03

JUDGE /
Print Name;

4 f L T
MiFIAEL 3. SPEARRRY

Presented b Approved as to form:

Deputy Prosecuting Attorey, WSBA# 27f] Attorney for Defendant, WSBA# (g 6
Print Names: Q‘&M &l@u& Print Name: (2awve $.6,( {'\an'
Rev. 09/02 - jmw - , \ 5
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FINGERPRINTS

. BLE
BEST AVA\LABLE IMAGE pOSS

RIGHT HAND DEFENDANT'S SIGNATURE: WJW

FINGERPRINTS OF: DEFENDANT'S ADDRESS: _¢/o Do C.

ATTESTED BY: BARBARA- MINER,

g SU@ERIOR COURT CLERK
BY:

DEPUTY CLERK

JUDGE, KING COU§EY"

CERTIFICATE I OFFENDER IDENTIFICATION
I, ’ 8.I.D. NO.
CLERK OF THI& COURT, CERTIFY THAT
THE ABOVE IS A TRUE COPY OF THE DOB: OCTOBER 26, 1878
JUDGEMENT AND SENTENCE IN THIS
ACTION ON RECORD IN MY QOFFICE. SEX: M
DATED: ]
RACE: W
CLERK
BY:

DEPUTY CLERK

A-17
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»

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, ) No.03-1-05510-3 SEA
}
Vs, y JUDGMENT AND SENTENCE,
) (FELONY) - APPENDIX B,
CHARLES WALTER WEBER } CRIMINAL HISTORY
)
Defendent, )
-
2.2 The defendant has the following eriminal history used in calculating the offender score (RCW
9.94A.525);
Sentencing  Adultor Caunse
Crime Date Juv, Crime Number Lotation
VUCSA: POSSESS METH 037222002  ADULT 011112275 KING CO
ESCAPR FROM COMMUNITY CUSTODY. 03222002  ADULT 011090140 KING CO
ASSAULT2 T03/18/1999 ADULT 981099671 KING CO
HARASSMENT 11407/1997  ADULT 971071531 KING CO
TAKING MOTOR VEHICLE WITHOUT 04/12/1996 JUVENILE 0668013449 KING CO

PERMISSION

ATTEMPTED ROBBERY 1{Crv-ud Lidwhewdf) 06051992 JUVENILE 928000255 KING co

] The following prior convictions were counted as one offense {n determining the offender score (RCW

0.94A.525(5)):

m/)'

Appendix B-—Rev. 05/02

e
Date: . 9!8 !33 / l/

TUDGE, KINGY SUPERIQR JOURT

A-18
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*

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, ) Ne.03-1-05510-3 SEA
)
v$. )  APPENDIX G
) ORDER FOR BIOLOGICAL TESTING
. CHARLES WALTER WEBER ] AND COUNSELING

)
Defendant, )
)

DNA IDENTIFXCATION (RZW 43.43.754):

FhoComt-orders The defendant to cooperate with the King County Department of Adult
Detention, King County Sheniff’s Office; and/or the State Department of Corrections in
providing a biological sample for DNA identification analysis. The defendant, if out of
custody, shall promptly call the King County Tail at 296-1226 between 8:00 a.m, and 1:00
p.m., to make arrangements for the test to be conducted within 15 days.

(z) O HIV TESTING AND COUNSELING (RCW 70.24.340):

(Required for defendant convicted of sexual offense, drug offense associated with the
use of hypodermic needies, or prostitution related offense.)

The Court orders the defendant contact the Seattle-King County Health Department
and patticipate in human immunodeficiency virus (HIV) testing and counseling in
accordance with Chapter 70.24 RCW. The defendant, if out of custody, shall promptly
call Seattle-King County Health Department at 205-7837 to make arrangements for the
test to be conducted within 30 days. ,

If «(2) is checked, two independent _biological samples shall be taken.

Date: B/Q !’03

HFUDGE, Ring County SuperidnCourt

APPENDIX G—Rev. 05/02
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Il

mme e~ desrmed-appropriate to-monitor compliance with the conditions [RCW 9.94A.720) and may fssue

-

SUPERYOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, }
)
Plaintiff, }  No. 03-1-05510-3 SEA
- )
vs, y  JUDGMENT AND SENTENCE
) APPENDIXH
CHARLES WALTER WEBER ) COMMUNITY PLACEMENT OR
) COMMUNITY CUSTODY
Defendant, }

The Defendant shall comply with the following conditions of comprunity placement o7 community custady pursuant
te RCW 9,94A.700(4), (5}

1) Report to and be available for contact with the assigned comumnity corrections officer as directed;

2) Work at Department of Corrections-approved education, employment, and/or community service;

3} Not possess or consume controlied substances except pursuant to lawfuily jasued preseriptions;

4) Pay supervision fees 28 determined by the Department of Comections;

$) Receive prior approval for living arrangements and residence Jocation;

6) Not own, use, or possess a firearm or armrnition, (RCW 9.94A.720(2));

7) Notify community corrections officer of any change in address or employment; and

8) Remain within geographic boundary, as set forth in weiting by the Department of Corrections Qfficer or as set
forth with SODA order,

OTHER SPECIAL CONDITIONS:
[ ] The defendant shall not consume any alcohot,
[ ]| Defendant shall have no contact with:

[ 1 Defendant shall remain | Jwithin { ]outside ofa specified peographical boundary, to wit:

{ ] The defendant shall participate in the following crime-related treatment or counseling services:

[ ] The defendant shall comply with the following crime-related prohibitions:

L1

V. Ofhar conditions may be imposed by the court or Department during commity custody.
FO L

Community Placement or Community Custody shall begin upon completion of the term(s) of confinement imposed

~’hegein or when the defendant is trapsferred to Commuuoity Custody in lieu of earned sarly release. defendant f

shall remain undér the supervision of the Department of Corrections and foilow explicitly the instwhcti
conditions established by that agency. ‘The Department may require the defendant to perform a i

detain defendhnts who violate & condition [RCW 9.94A.740].

Date: 8‘fﬂ /03

APPENDIX H-- Rev. 09/02
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for Xing Counly 4o hereby carlify that this capy is 8 frue and perfact transcript
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Court at my office at Seaitis on this date

BARBARA MINER Superior Court Clark

e,,fWQ

Depuly Clark

gt iy
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Appendix B
In the Matter of the Personal Restraint of Weber,

No. 27530-2-111, Order Denying Personal Restraint Petition
Court of Appeals, Div. I1I, filed July 2, 2009

No. 83398-2, Ruling Denying Review
Supreme Court, filed October 16, 2009
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L
B A

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

In the Matter of the Personal Restraint ) 27530-2-111
of: )
)
CHARLES WALTER WEBER, }  ORDER DISMISSING PERSONAL
) RESTRAINT PETITION
Petitioner. )
)

Charles Walter Weber seeks relief from personal restraint imposed in his 2005
Walla Walla County conviction for second degree assault against a fellow inmate in the
Washington State Penitentiary. Because he had two prior éonvictions for most serious
offense felonies, Mr. Weber received a sentence of life without the possibility of parole.
On appeal of this conviction, Mr. Weber argued that trial counsel was mneffective because
he failed to investigate witnesses who would have supported his claim that the alleged
victim was a willing participant in the fight. This court held that consent is not a defense
to second degree assault involving two incarcerated people. State v. Weber; 137 Wn.
App. 852, 860, 155 P.3d 947 (2007), review denied, 163 Wn.2d 1001 (2008).
Accordingly, this court concluded that Mr. Weber demonstrated no prejudice to support
ineffective assistance of counsel, and affirmed. Id.

B-1
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No. 27530-2-111
PRP of Weber

In this timely petition, Mr, Weber again argues that he had ineffective assistance
of trial counsel. This court will not consider an issue that was raised and rejected on
appeal unless the interests of justice require relitigation of that issue. [nre Fers.
Restraint of Stenson, 142 Wn.2d 710, 719,16 P.3d 1 (2001); In re Pers. Restraint of
Taylor, 105 Wn.2d 683, 687-88, 717 P.3d 755 (1986). Mr. Weber contends he raises a
new and distinct legal basis for granting relief: he asserts that if counsel had advised him
that consent was not a defense to a prison assault and that self-defense was negated by his
admission during trial that he struck the first blow, he would have taken the State’s plea
offer to charge him with a lesser crime. Because this ground for ineffective assistance of
counsel was not raised on appeal, it is properly raised in this petition. Taylor, 105 Wn.2d
at 688.

To prevail, Mr. Weber must show either an error of constitutional magnitude that
caused actual prejudice or a nonconstitutional error. that caused a complete miscarriage of
justice. In re Pers. Restraint of Lord, 152 Wn.2d 182, 188, 94 P.3d 952 (2004). He may
not rely on conclusory allegations, but must show with a preponderance of the evidence
that the error caused him ’prejudice. Id

Ineffective assistance of counsel is an error of constitutional magnitude. State v.
Davis, 141 Wn.2d 798, 860-61, 10 P.3d 977 (2000). To prove ineffective assistance of
counsel, Mr. Weber must show with a preponderance of the evidence that his counsel’s
performance was deficient and that this deficiency prejudiced the defense. Strickland v.

2
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PRPF of Weber

Washington, 466 U.S, 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Counsel’s
performance is presumed reasonable, State v. Thomas, 109 Wn.2d 222,226,743 P.2d
816 (1987). When counsel’s conduct can be characterized as legitimate trial strategy or
tactics, it cannot serve as the basis for a claim of ineffective assistance. State v. Lord,
117 Wn.2d 829, 883, 822 P.2d 177 (1991), cert. denied, 506 U.S. 856 (1992},

Mr. Weber contends trial counsel failed to warn him of various consequences: in
particular, that he éhould not admit on the witness stand that he threw the first punch and
that consent is no defense against a charge of assault in prison. 1f he had known these
consequences, he argues, he would have agreed to plead guilty to third degree assault.

But trial counsel’s pursuit of self-defense and consent as defenses to the second
degree assault charge was a reasonable trial strategy. Although Mr. Weber admitted he
threw the first punch, he claimed that the other inmate charged into his cell with the
intent to fight. Under those circumstances, landing the first blow might be viewed as a
reasonable way to avoid injury. See State v. Graves, 97 Wn. App. 55, 62, 982 P.2d 627
(1999) (self-defense requires evidence of a good faith belief in the necessity of force )
and State v. Walden, 131 Wn.2d 469, 474, 932 P.2d 1237 (1997) (the degree of force
used in self-defense is the degree a reasonable person would find necessary under the
circumstances). And this court noted in Weber, 137 Wn. App. at 859, that consent was
traditionally considered a defense to assault. This court established new precedent in

Washington by holding that consent is not a defense to second degree assault between

3
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two incarcerated people. Id. at 860. Defense counsel reasonably relied on traditional
- consent cases and did not anticipate the ruling in Weber.

A criminal defendant has a constitutional right to effective counsel, but does not
have a constitutional right fo successful assistance of counsel. State v. Adams, 91 Wn.2d
86, 89, 586 P.2d 1168 (1978); State v. Garcia, 45 Wn. App. 132, 141,724 P.2d 412
(1986). Mr. Weber’s trial counsel was not successful, but he was effective. Because Mr.
Weber fails to show prejudice caused by constitutional error, his petition is dismissed.’
RAP 16.11(b). The court also denies his request for appointment of counsel. In re Pers.
Restraint of Gentry, 137 Wn.2d 378, 390, 973}1.2(}_,12&_5_9\(1999); RCW 10.73.150.

DATED: July 2, 2009/ /@
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CHIEF JUDGE

' Mr. Weber’s appendix of affidavits from witnesses does not help him. Most of
them simply support the theory of consent that was addressed and rejected on appeal.
The victim’s affidavit, which recants his trial testimony and asserts that he—not Mr.
Weber—threw the first punch, contradicts Mr. Weber's own testimony and therefore is
insufficient to show prejudice.
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In re the Personal Restraint of m
CHARLES WALTER WEBER, NO. §3398-2
Petitioner. RULING DENYING REVIEW

Inmate Charles Weber was convicted of second degree assault against
another inmate. Because the conviction constituted Mr. Weber’'s third “strike,” he was
sentenced to life without the possibility of early release. Mr. Weber’s judgment and
sentence was affirmed on direct appeal. Mr, Weber then filed a personal restraint
petition in Division Three of the Court of Appeals, which the chief judge dismissed.
Mr. Weber now seeks this court’s review, RAP 16.14(c); RAP 13.5A()(1).

On direct appeal Mr. Weber argued that defense counsel was ineffective in
not investigating witnesses who he claimed would have supported his assertion that
the assault victim was a willing participant in the fight resulting in his conviction. The
Court of Appeals rejected this claim, holding that consent is not a valid defense to
second degree assault involving two incarcerated people. State v. Weber, 137 Wn.
App. 852, 860, 155 P.3d 947 (2007), review denied, 163 Wn.2d 1001 (2008). In his
personal restraint petition, Mr. Weber claims that defense counsel was ineffective in
failing to inform him that consent was not a viable defense, and in failing to warn him
that it would jeopardize his self-defense theory if he testified that he threw the first
punch. Mr. Weber claims he would have accepted an offer to plead guilty to third

degree assault had he been warned of these consequences.
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Defense counsel cannot be faulted for failing to reco gnize that consent was
not a viable defense at the time of trial. Weber was the first decision to hold that
consent is not a defense to assaulting another prisoner. According to Mr. Weber,
counsel did not proffer a consent defense in any event. The gravamen of his
ineffectiveness claim on direct appeal was that defense counsel did not pursue such a
theory. The decision in Weber foreclosed that claim. Mr, Weber’s argument on this
point is unpersuasive.

Mr. Weber’s testimony that he threw the first punch did not necessarily
negate self-defense, since Mr. Weber’s primary theory was that the victim charged
into his cell intending to fight. Throwing the first punch is not inconsistent with the
use of reasonable force to prevent injury. See State V. Walden, 131 Wn.2d 469, 474,
932 P.2d 1237 (1997). Trial counsel thus had tactical reasons for basing Mr, Weber’s
defense on that theory. See State v. Hendrickson, 129 Wn.2d 61, 77-78, 917 P.2d 563
(1996) (tactical and strategic decisions will not support ineffectiveness claim),

Mr. Weber offers a number of witness affidavits in support of his petition,
including the victim’s recantation. Rut the affidavits support the untenable theory that
the victim entered the fray voluntarily and thus consented to the assault. And the
victim recantation is highly dubious because it contradicts Mr. Weber’s claim that he,
and not the victim, threw the first punch. The affidavits are insufficient to establish
prejudice arising from the claimed ineffectiveness of counsel, See In re Pers.
Restraint of Lord, 152 Wn.2d 182, 188, 94 P.3d 952 (2004).

The motion for discretionary review is denied.

Lot —

COMMISSIONER

October 16, 2009
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In the Matter of the Personal Restraint ) No. 36426-7-111
of: ;

} ORDER DISMISSING PERSONAL
CHARLES WALTER WEBER, ) RESTRAINT PETITION

)

)

Petitioner.

Charles Walter Weber seeks relief from restraint imposed for his 2005 Walla
Walla County conviction for second degree assault. The sentencing court found that Mr,
Weber was a persistent offender and sentenced him to life without the possibility of
parole. Mr. Weber did not appeal the judgment and sentence, which became final on the
date it was filed with the superior court clerk: April 15, 2005. RCW 10.73.090(3)(a).

Since Mr. Weber filed this petition more than one year after the judgment and
sentence became final, it is untimely under RCW 10.73.090(1) unless the judgment and
sentence is invalid on its face, the court lacked competent jurisdiction over the matter, or

the petition falls within one of the exceptions set forth in RCW 10.73.100(1)-(6).
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Mr. Weber claims his sentence is facially invalid and that the sentence imposed
was in excess of the court’s jurisdiction under RCW 10.73.100(5). Specifically, he
claims that one of the prior convictions the court relied on to find that Mr. Weber was a
persistent offender was subsequently vacated, and accordingly the court erred by
sentencing him to a life sentence. He asks the court to restore his original sentencing
release date of May 12, 2028,

Under the Persistent Offender Accountability Act, RCW 9.94A.570, a persistent
offender must be sentenced to life imprisonment without the possibility of parole — the
statute grants no discretion to judges where an offender is deemed to be a persistent
offender. State v. Crawford, 159 Wn.2d 86, 101, 147 P.3d 1288 (2006). Depending on
the type of crime committed, persistent offenders are informally classified as either ‘three
strikes” or “two strikes” offenders (which does not apply here). For a defendant to be a
“three strikes” persistent offender, the defendant must: (i) be convicted of a “most serious
offense,” (ii) have previously been convicted, on at least two separate occasions, of most
serious offenses, and (iii) at least one of the prior convictions must have occurred before
the commission of any other most serious offenses. RCW 9.94A.030(38)(a)(i)-(ii). As
relevant here, “most serious offenses” include all class A felonies and second degree
assault. RCW 9.94A.030(33)(a)-(b).

At the sentencing hearing, the Walla Walla superior court found that Mr. Weber’s

criminal history included a 1999 King County conviction for second degree assault and a
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2003 King County conviction for attempted second degree murder. The court held that
Mr. Weber’s 2005 offense of second degree assault constituted a most serious offense,
and that he had at least two prior most serious offenses, at least one of which occurred
before the commission of the other most serious offense for which Mr. Weber was
previously convicted. The court accordingly sentenced Mr. Weber to life imprisonment
as a persistent offender in April 2005,

Division One of this court subsequently vacated Mr, Weber’s 2003 conviction for
attempted murder in June 2005. State v. Weber, 127 Wn. App. 879, 112 P.3d 1287
(2005), However, the court reversed the trial court’s vacation of Mr, Weber’s first degree
assault conviction (which the trial court vacated on double jeopardy grounds) and
remanded for resentencing. The Washington Supreme Court subsequently affirmed
Division One, and remanded for resentencing, State v. Weber, 159 Wn.2d 252, 149 P.3d
646 (20006).

Although Mr. Weber is correct that one of his strike offenses — the 2003 attempted
murder conviction — was vacated, his argument ignores the fact that another strike offense
was reinstated in its place, the 2003 first degree assault. Accordingly, Mr. Weber still
qualifies as a persistent offender under RCW 9.94A.030(38): he was convicted of a most
serious offense with respect to the 2005 second degree assault, he was convicted of two
prior most serious offenses: second degree assault and first degree assault, and at least

one of the prior convictions occurred before the commission of any other most serious
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offenses. Since the SRA requires the sentencing court to sentence a persistent offender to
life without release, Mr, Weber’s criminal record still requires the court to impose a
sentence of life in prison, and accordingly he would receive the exact same sentence if we
were to remand for resentencing. The sentence imposed is not unlawful.

Mr. Weber has failed to demonstrate an arguable basis for relief in law or in fact,
and his petition is dismissed as frivolous. In re Pers. Restraint of Khan, 184 Wn.2d 679,

686-87, 363 P.3d 577 (2015); RAP 16.11(b).

AN

REBECCA L. PENNELL
ACTING CHIEF JUDGE

C-4



No. 36426-7-111

PRP of Weber
A.C.J. ORDER FACT SHEET
PERSONAL RESTRAINT PETITIONS
ase Name: [nre PRP of Weber Case Number: 36426-7-111

L. TRIAL COURT INFORMATION:
SUPERIOR COURT; Walla Walla County no, 041005342
Judgment/Order being reviewed: J&S
Judge Signing: Schacht
Date Filed: 4/15/2005
2. SUPERIOR COURT INFORMATION
Is further action required by the superior court?

() YES
X)NO

Judge’s Initials

C-5



IN THE SUPREME COURT OF THE STATE OF WASHINGTON

In the Matter of the Personal Restraint of:
No. 96749-1
CHARLES WALTER WEBER, Court of Appeals No. 36426-7-111
Petitioner. RULING

Charles Walter Weber moved in Walla Walla County Superior Court for
relief from a persistent offender life sentence imposed on his 2005 conviction for second
degree assault. He pointed out that one of his “strike” convictions had been
subsequently vacated on appeal, and he contended that the vacation rendered his 2005
judgment and sentence facially invalid under RCW 10.73.090. See State v. Weber, 127
Wn. App. 879, 882, 112 P.3d 1287, 1289 (2005), aff'd, 159 Wn.2d 252, 149 P.3d 646
(2006). The superior court transferred the petition to Division Three of the Court of
Appeals for treatment as a personal restraint petition. CrR 7.8(¢c). The acting chief judge
dismissed the petition as frivolous. RAP 16.11(b). Mr. Weber now seeks this court’s
discretionary review.

The acting chief judge ordered dismissal in part on the basis of her

conclusion that another strike offense had been reinstated in place of the vacated
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conviction: a 2003 conviction for first degree assaull. See Weber, 159 Wn.2d at 279
(remanding for resentencing). It in fact appears that is the case, but the judgment and
sentence arising out of resentencing was not made part of the record here. The State has
not yet responded to the personal restraint petition, and it would be helpful to understand
the State’s position on Mr. Weber’s claims, particularly as to the existence of a
judgment and sentence conclusively establishing that his 2003 first degree assault
conviction was reinstated. See In re Pers. Restraint of Carrier, 173 Wn.2d 791, 799-
800, 272 P.3d 209 (2012) (discussing which documents may be considered to determine
whether a judgment and sentence is “valid on its face” under RCW 10.73.090(1)).
Accordingly, the State through the Walla Walla County Prosecuting Attorney is
designated as the respondent and is directed to answer the motion for discretionary
review no later than June 3, 2019. Mr. Weber may, but is not required to, file a reply no

later than July 3, 2019.

. .,7“'
) W

COMMISSIONER

J/L«
April 4,20]9
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