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A. RESPONSE TO ASSIGNMENTS OF ERROR 

a. It was not error for the court to impose conditions of 

community custody requiring Mr. Richmond to pay 

supervision fees as determined by DOC and undergo 

an evaluation for treatment for chemical dependency 

and fully comply with all recommended treatment 

when this condition was imposed on re-sentencing 

and the court was attempting to mirror the previously 

imposed conditions, although remand is appropriate 

for the court to make the specified finding supporting 

the treatment ordered as required by law. 

b. The court should remand and instruct the trial court to 

strike interest on legal financial obligations as 

resentencing happened after a change in law requiring 

the fees not be imposed on indigent defendants 

B. ISSUES PRESENTED 

a. What is the proper remedy when a court is 

resentencing a defendant after remand from the court 

of appeals and imposes a condition of sentence 

consistent with the first sentence without first making 
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the finding required by the law in either sentencing 

hearing? 

C. STATEMENT OF THE CASE 

The state agrees with the factual and procedural statement of 

the case as presented by the appellant in their brief. 

D. ARGUMENT 

 Where the trial court lacked authority to impose a 

specific community custody condition, the appropriate 

remedy is remand. State v. O'Cain, 144 Wn. App. 772, 775, 

184 P.3d 1262 (2008).  In State v. Kinard, 2019 Wash.App. 

LEXIS 856 (2019) (unpublished), Division I was asked to 

resolve a similar question – in that case the court ordered the 

defendant to undergo mental health evaluation without 

making the requisite finding under RCW 9.94B.080 

supporting the condition of community custody.  The remedy 

the court ordered was remanded. 

 When Mr. Richmond was sentenced for the first time, 

the court made a record about what, within the record, 

supported imposing a chemical dependency evaluation and 

treatment.  Specifically the court referenced drug 

paraphernalia in the home where the murder was committed 
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as well as the defendant’s jail intake paperwork where he 

admitted to having a daily methamphetamine habit, even 

though at trial, he denied methamphetamine use.  

 It was error for the court to not specifically make the 

finding that a chemical dependency contributed to the 

offense; although it is clear the court considered whether the 

condition was crime-related at the first sentencing.  The 

question for this court is what is the proper remedy?  The 

state urges the court to remand on this issue for the court to 

inquire and make the specific finding, if supported by the 

record. 

 Regarding the discretionary LFOs, because that area 

of the law has quickly and rapidly changed in the past four 

years, the appellant is correct that the court has no authority 

to impose discretionary LFOs on an indigent defendant and 

the proper remedy is to remand with instructions to the court 

to strike all discretionary LFOs. 

E. CONCLUSION 

 For the reasons stated, the sentence should be affirmed.  The 

case should be remanded to the Superior Court to strike the 

discretionary Legal and Financial obligations because the 
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defendant is indigent and make the proper inquiry and finding (if 

appropriate and crime-related) regarding the imposition of a 

chemical dependency evaluation and follow up treatment. 

 Dated this 24th day of September, 2019, 

 

 

___________/S/_______________________ 
 /S/ Jodi M. Hammond 

WSBA #043885 
Attorney for Respondent 
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