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ASSIGNMENTS OF ERROR 

1. Felony-murder, as charged and per the jury instructions, cannot be the basis of 

an aggravating factor to support a conviction of aggravated first-degree murder. 

(Instructions 13, 14, 21 and 22; Appendix “A”) 

2. The drive-by shooting aggravator occurred during the course of the murder and 

cannot be used to support a conviction of aggravated first-degree murder. 

3. Gustavo Tapia Rodriguez did not receive effective assistance of counsel as 

required by the Sixth Amendment to the United States Constitution and Const. art. I, § 22. 

4. A. Mr. Tapia Rodriguez did not receive a fair and impartial trial due to juror bias 

and/or the failure of jurors to hear all testimony at trial.   

    B. The trial court’s failure to sua sponte dismiss Juror 35 denied Mr. Tapia 

Rodriguez a fair and impartial trial. 

5. The trial court’s failure to grant a change of venue deprived Mr. Tapia Rodriguez 

of a fair and impartial trial.   

6. Testimony and an animation video, (Exhibit P-1), concerning cellphone records 

and/or cell tower locations, do not comply with ER 702 and fail to meet the Frye1 standard.   

7. The admission of Ambrosio Mendez Villanueva’s statement did not comply with 

the Smith2 factors. 

8. There was insufficient evidence of deliberate cruelty as an aggravating factor. 

 
1 Frye v. United States, 293 F. 1013, 34 A.L.R. 145 (App. D.C. 1923) 
2 State v. Smith, 97 Wn.2d 856, 858, 651 P.2d 207 (1982) 
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9. Cumulative error based upon multiple evidentiary errors is contrary to 

established case law and adversely impacted the fairness of the trial.  (See also:  Ineffective 

Assistance of Counsel (IAC) issues).   

 

ISSUES RELATING TO ASSIGNMENTS OF ERROR 

 

1. Can a conviction of first-degree felony-murder, based upon first degree 

kidnapping, act as an aggravating factor in connection with a conviction of premeditated 

first-degree murder?   

2. Was the murder committed during the course of a drive-by shooting, or, 

alternatively, was the drive-by shooting committed in the course of the murder?   

3. Are RCW 10.95.020(7) and (11) impermissible aggravating factors due to each, 

or both, of them being predicate felonies thereby merging into the underlying offense?   

4. Was trial counsel ineffective when he: 

a. Failed to seek suppression of witness statements where a law enforcement officer 

acted as the interpreter during the interview; 

b. Failed to challenge certain jurors for bias;  

c. Failed to request the trial court to inquire into the question of whether the jurors 

heard all of the testimony at trial; 

d. Failed to cite appropriate authority concerning witnesses’ plea agreements and 

testimony concerning that they testify truthfully;  

e. Failed to cite appropriate authority concerning the State’s bolstering of witnesses 

on the basis of fear; and  

f. Failed to renew the motion in limine concerning gangs/cartel at trial. 
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5. A. Was Mr. Tapia Rodriguez denied a fair and impartial trial when certain biased 

jurors were not challenged for cause? 

     B. Was Mr. Tapia Rodriguez denied a fair and impartial trial when trial jurors 

alerted the bailiff that they could not hear some of the testimony and neither the trial court 

nor the attorneys made any inquiry as to what testimony was missed?   

     C. Was Mr. Tapia Rodriguez denied a fair and impartial trial when the trial court 

did not sua sponte dismiss Juror 35? 

6. Was Mr. Tapia Rodriguez entitled to a change of venue due to adverse trial 

publicity?   

7. Did testimony concerning the AT&T records, along with the animation video 

prepared by ZETX, meet the Frye standard and the requirements of ER 702? 

8. Did the trial court err in admitting the statement of Ambrosio Mendez Villanueva 

as a Smith affidavit?   

9. Did the State establish, beyond a reasonable doubt, the aggravating factor of 

deliberate cruelty? 

10. Does cumulative error require reversal of Mr. Tapia Rodriguez’s convictions 

and a new trial? 

STATEMENT OF THE CASE 

 

Jill Sundberg (J.S.) died on December 21, 2016.  The last time that she was seen 

alive was at the Shady Tree RV Park.  She was at a party in one of the trailers.  When 
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Gonzalo Reyes Sr. arrived to give her a ride home she was no longer there.  (RP 740, ll. 2-

4; RP 741, ll. 8-24; RP 1187, ll. 19-25)3 

Liliana Alejandres had been friends with J.S. for eight (8) years.  She was at the 

trailer in the RV park on December 21.  She and J.S. were using drugs.  She left the party 

early.  (RP 754, ll. 2-11; RP 763, ll. 11-24; RP 767, ll. 11-22) 

Joshua Bechtel arrived at the trailer during the party.  He purchased heroin from 

J.S.  (RP 715, l. 16 to RP 716, l. 1; RP 716, ll. 14-23; RP 735, ll. 9-13) 

Leslie Diaz and Destiny Rivera were also present at the party.  Ms. Diaz was 

smoking methamphetamine.  The trailer belonged to Fernando Marcos Gutierrez (a.k.a. 

Zapatos).  (RP 821, ll. 13-18; RP 821, l. 22 to RP 822, l. 21; RP 823, ll. 3-19; RP 861, ll. 

11-19; RP 862, ll. 10-21; RP 1118, ll. 1-2; RP 1185, ll. 15-18) 

Julio Albarran Varona and Mr. Tapia Rodriguez, along with Zapatos and Ambrosio 

Mendez Villanueva (a.k.a. Chivo) arrived later.  (RP 824, ll. 2-19; RP 825, l. 22 to RP 826, 

l. 1; RP 1044, ll. 12-25; RP 1116, ll. 20-23) 

Ms. Diaz, Ms. Rivera and Carlos Lopez left the party approximately two (2) hours 

later.  (RP 826, l. 21 to RP 887, l. 1) 

Some time after they left J.S. and Mr. Tapia Rodriguez got into an argument.  (RP 

1053, ll. 14-16; RP 1192, ll. 2-11) 

Julio claimed that Mr. Tapia Rodriguez told him that J.S. was killed because she 

threatened to bring him down.  Additionally, Mr. Tapia Rodriguez was claimed to have 

said that J.S. stated to him “How would you like for your daughter to be spreading her legs 

and have some bastard fucking her.”  (RP 1073, l. 18 to RP 1074, l. 4)  

 
3 All RPs reference Bartunek transcript unless otherwise noted 
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Finally, J.S. supposedly snitched on some higher up in a drug ring who was sent to 

prison and that was the reason that a cardboard sign had been placed on her back.  (RP 

1123, ll. 7-22) 

Julio, Zapatos, Salvador Espinzoza Gomez (a.k.a. Chato), Chivo and Mr. Tapia 

Rodriguez took J.S. in Mr. Tapia Rodriguez’s truck to a public access off of I-90 WB on 

the Old Vantage Highway.  J.S. pulled a knife prior to getting into the truck; but Zapatos 

pointed a gun at her.  (RP 1055, ll. 9-10; RP 1056, ll. 5-9; RP 1057, ll. 1-17; RP 1059, ll. 

2-19; RP 1060, ll. 2-3; ll. 11-17; RP 1118, ll. 13-15; RP 1194, ll. 17-25) 

Upon arriving at the public access area everyone exited the vehicle.  Zapatos then 

tied J.S.’s hands with an adaptor cord.  (RP 1060, ll. 21-25; RP 1061, ll. 2-12) 

Everyone except J.S. had a gun at the public access area.  Mr. Tapia Rodriguez had 

a .40mm.  (RP 1061, ll. 16-25; RP 1121, l. 22 to RP 1122, l. 8; RP 1207, ll. 15-18) 

J.S. was forced to kneel in the snow.  Julio held her head down.  She was shot 

thirteen (13) times in the head and back.  (RP 1062, l. 12 to RP 1063, l. 3)  

Chato testified that he did not see J.S. being shot.  He looked away when he saw 

Mr. Tapia Rodriguez with the gun.  (RP 1200, ll. 5-15; RP 1254, ll. 22-24) 

As they started to leave the public access area Mr. Tapia Rodriguez was driving.  

He stopped.  Chivo went back with a piece of cardboard which he placed on J.S.’s back.  

He secured it by shoving a knife through it.  (RP 1063, l. 24 to RP 1064, l. 16; RP 1420, ll. 

1-5) 

On December 22, 2016 Lynnly Kunz was getting ready to do a trail run with her 

dog from the public access area.  She discovered J.S.’s body prior to getting on the trail.  
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She called 9-1-1.  Detective Cook was notified and he went to the scene.  (RP 874, l. 18 to 

RP 875, l. 13; RP 876, ll. 13-16; RP 902, ll. 21-25; RP 903, ll. 4-7) 

As the investigation progressed Detective Cook conducted interviews of those 

individuals who had been present the evening of December 21, 2016.  He also obtained 

buccal swabs for DNA analysis.  (RP 995, ll. 10-12; RP 997, l. 9; RP 998, l. 19; RP 1000, 

l. 9; RP 1104, l. 24 to RP 1107, l. 13; RP 1107, l. 21 to RP 1108, l. 11; RP 1218, l. 16 to 

RP 1219, l. 18; RP 1229, ll. 7-9; RP 1332, l. 23 to RP 1333, l. 9; RP 1334, ll. 11-24; RP 

1335, ll. 1-9; ll. 18-19; RP 1336, l. 15 to RP 1337, l. 21; RP 1338, ll. 2-7; ll. 9-12; RP 1343, 

ll. 14-17; Exhibit 163) 

A number of guns were recovered.  (RP 959, ll. 12-16; RP 1277, ll. 21-24; RP 1280, 

l. 18 to RP 1281, l. 25) 

Shell casings were recovered.  (RP 885, ll. 3-17) 

No gun was found with Mr. Tapia Rodriguez’s fingerprints or DNA.   

No shell casings were found with Mr. Tapia Rodriguez’s fingerprints or DNA.   

The cardboard attached to J.S.’s body was recovered.  There was no evidence that 

Mr. Tapia Rodriguez’s fingerprints or DNA was on the cardboard sign.  (RP 887, ll. 3-14) 

A steak knife was recovered.  Mr. Tapia Rodriguez’s fingerprints and DNA were 

not found on the knife used to attach the cardboard to J.S.’s body.  (RP 883, ll. 20-25) 

Julio had the murder weapon (a Glock) in his backpack when he was arrested.  (RP 

1066, ll. 8-20) 

Brian Smelser, a tool and firearms forensic scientist with the Washington State 

Patrol Crime Lab determined that the casings recovered from the scene had been fired by 
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the Glock that was recovered from the backpack.  (RP 1464, ll. 6-19; RP 1465, ll. 2-10; RP 

1466, ll. 4-21; RP 1472, ll. 4-8) 

On January 23, 2017 a Consolidated Information was filed charging Chivo, Mr. 

Tapia Rodriguez and Julio with J.S.’s murder.  (CP 1) 

An Amended Consolidated Information was filed on August 29, 2017.  Mr. Tapia 

Rodriguez was charged with first-degree murder with alternatives of premeditation and 

felony-murder.  Several aggravating factors were included.  Two (2) of the aggravating 

factors raised first-degree murder to aggravated first-degree murder.  The ultimate penalty 

for aggravated first-degree murder is life imprisonment without possibility of parole 

(LWOP).  He was also charged with unlawful possession of a firearm second degree.  (CP 

54) 

The State elected not to pursue the death penalty.  (CP 38) 

Julio entered into a plea agreement and was sentenced on July 30, 2018.  (RP 1111, 

ll. 14-16) 

Chato, who was not a co-defendant in the Consolidated Information, also entered 

into a plea agreement in exchange for his testimony.  (RP 1205, ll. 2-24) 

Chivo did not enter into a plea agreement.  He pled guilty.  (RP 1426, ll. 16-24) 

A jury trial was originally scheduled for April 5, 2017.  Multiple continuances were 

granted as discovery was pursued and pretrial motions filed.  (CP 31; CP 32; CP 35; CP 

60; CP 86; CP 91; CP 92; CP 103; CP 134) 

The pretrial motions included a motion in limine challenging AT&T NELOS 

records, an animation video, and toolmark evidence.  A change of venue was also 
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requested.  (CP 143; CP 147; CP 476; CP 1017; CP 1101; RP 3, l. 8 to RP 7, l. 13; RP 33, 

l. 11 to RP 37, l. 20) 

The motion to admit the animation video was initially denied pending testimony 

from an expert witness.  (RP 391, l. 21 to RP 393, l. 23; RP 410, ll. 10-25)   

The motion to exclude the toolmark evidence was denied.  (RP 411, l. 19 to Rp 413, 

l. 21; RP 427, ll. 1-24) 

The motion for change of venue was denied without prejudice on January 30, 2019.  

After jury voir dire was commenced defense counsel renewed the motion for change of 

venue due to adverse publicity.  It was denied.  (RP 354, l. 23 to RP 356, l. 24; RP 658, l. 

4 to RP 665, l. 24) 

Mr. Tapia Rodriguez’s challenge to the AT&T records was only directed to NELOS 

(Network Event Location System) records.  The CDR (Call Detail Records) were not 

challenged.  The trial court ruled that the NELOS records were admissible under the 

business records exception to the hearsay rule; but that an issue existed under the Frye 

standard.  (RP 359, l. 6 to RP 410, l. 25; RP 924, l. 8 to RP 926, l. 13; RP 928, l. 2 to RP 

931, l. 19) 

Mr. Tapia Rodriguez continued to object to the NELOS records.  The trial court 

indicated that a determination would be made later in trial when another motion was made.  

(RP 1374, l. 14 to RP 1377, l. 120 

After considerable argument the trial court determined that the NELOS records 

would be admissible.  The trial court’s ruling included the animation video prepared by 

ZETX.  (RP 1511, l. 9 to RP 1521, l. 22; RP 1524, l. 18 to RP 1535, l. 2; RP 1536, l. 7 to 
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RP 1543, l. 6; RP 1548, l. 24 to RP 1552, l. 4; RP 1554, l. 19 to RP 1555, l. 13; RP 1560, 

l. 1 to RP 1563, l. 25; RP 1565, l. 12 to RP 1568, l. 5; Exhibit P-1) 

Defense counsel renewed the objection to the NELOS records.  The objection was 

overruled.  (RP 1573, l. 12 to RP 1574, l. 22) 

Juror voir dire reflected either actual bias or implied bias by several jurors.  The 

jury panel consisted of Juror Nos. 4, 11, 15, 28, 29, 35, 37, 40, 42, 44, 45 and 48.  The 

alternates were Juror Nos. 54, 64, 67 and 81.  (CP 1035; RP 459, ll. 1-22; RP 461, l. 7 to 

RP 462, l. 21; RP 504, ll. 13-25; RP 529, ll. 10-12; ll. 19-23; RP 624, ll. 13-22; RP 626, ll. 

17-25; RP 626, ll. 6-22)  (Emphasis supplied.) 

The jury determined that Mr. Tapia Rodriguez was guilty of premeditated first-

degree murder, as well as felony-murder based upon kidnapping.  They also determined 

that he was guilty of unlawful possession of a firearm second degree.  The jury returned 

special verdicts on all of the aggravating factors.  (CP 1242; CP 1243; CP 1244; CP 1245; 

CP 1246; CP 1247; CP 1248) 

Judgment and Sentence was entered on March 25, 2019.  Mr. Tapia Rodriguez was 

given a sentence of  LWOP with a sixty (60) month firearm enhancement on the aggravated 

first-degree murder conviction.  Thirty-six (36) months of community custody was also 

imposed.  Twelve (12) months for unlawful possession of a firearm second degree was run 

concurrently with the LWOP.  Restitution in the amount of $5,204.59 was imposed.  (CP 

1264) 

Mr. Tapia Rodriguez filed his Notice of Appeal the same date.  An Order of 

Indigency was also entered.  (CP 1284; CP 1286) 
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SUMMARY OF ARGUMENT 

 

The aggravating factor of drive-by shooting runs contrary to legislative intent.  

Drive-by shooting is not a listed offense under LAWS OF 1995, CH. 129, Sec. 1(c).  Sec. 2 

delineates the intent of Initiative 159.  It speaks to deadly weapon enhancements; not 

aggravating factors.  (Appendix “B”) 

On the other hand, felony-murder as an aggravating factor, when it has been 

charged as an offense and merges with the offense of premeditated first-degree murder, 

involves the double-jeopardy provisions of the Fifth Amendment to the United States 

Constitution and Const. art. I, § 9. 

Multiple factors involving the Sixth Amendment right to effective assistance of 

counsel, as well as Const. art. I, § 22, impacted the fairness of the proceedings and denied 

Mr. Tapia Rodriguez his right to due process under the Fourteenth Amendment to the 

United States Constitution and Const. art. I, § 3. 

Mr. Tapia Rodriguez did not receive a fair and impartial trial due to juror bias.  

Neither the attorneys nor the trial court took appropriate action to remove Jurors 15, 28 and 

35.   

The failure of the trial court and attorneys to make an inquiry into what testimony 

jurors may have missed, due to an inability to hear, or otherwise, also denied Mr. Tapia 

Rodriguez a fair trial.   

A change of venue was required due to adverse publicity occurring during the 

course of voir dire.   

The admission of AT&T’s NELOS records and the animation video violated ER 

702 and the Frye standard.   
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Chivo’s statement does not qualify as a Smith affidavit and should not have been 

admitted into evidence.   

The State failed to prove, beyond a reasonable doubt, the aggravating factor of 

deliberate cruelty.   

Cumulative error requires reversal of Mr. Tapia Rodriguez’s conviction of 

aggravated first-degree murder.   

 

ARGUMENT 

 

I. AGGRAVATED FIRST-DEGREE MURDER 

Aggravated first-degree murder is defined in RCW 10.95.020 as follows: 

A person is guilty of aggravated first-degree murder … if he 

or she commits first-degree murder as defined by RCW 

9A.32.030(1)(a), as now or hereafter amended, and one or 

more of the following aggravating circumstances exists:   

 

… 

 

(7) The murder was committed during the course of or 

as a result of a shooting where the discharge of the 

firearm, as defined in RCW 9.41.010, is either from a 

motor vehicle or from the immediate area of a motor 

vehicle that was used to transport the shooter or the 

firearm, or both, to the scene of the discharge; … 

 

… 

 

(11) The murder was committed in the course of, in 

furtherance of, or in immediate flight from one of the 

following crimes:   

 

… 

 

(d) Kidnapping in the first degree …. 

 

(Emphasis supplied.) 
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The Consolidated Amended Information provided that subparagraphs (7) and (11) 

were the aggravating factors for the charge of aggravated first-degree murder.   

Mr. Tapia Rodriguez contends that neither of those subdivisions can be an 

aggravating factor to support his conviction.  The reason(s) underlying his contention is/are 

twofold.   

Initially, the underlying offense that must be proven beyond a reasonable doubt is 

premeditated first-degree murder. Felony-murder does not authorize a sentence for 

aggravated first-degree murder.   

RCW 9A.32.030(1) defines first-degree murder as follows:   

A person is guilty of murder in the first degree when: 

 

(a) With a premeditated intent to cause the death of another 

person, he or she caused the death of such person ….; or 

(b) Under circumstances manifesting an extreme in-

difference to human life, he or she engages in conduct 

which creates a grave risk of death to any person, and 

thereby causes the death of a person; or 

(c) He or she commits or attempts to commit the crime of … 

(5) kidnapping in the first or second degree, and in the 

course of or in furtherance of such crime or in immediate 

flight therefrom, he or she, or another participant, causes 

the death of a person other than one of the participants 

….   

 

Subparagraph (c) is the felony-murder alternative for first-degree murder.   

As set out in State v. Powell, 35 Wn. App. 791, 794, 664 P.2d 1 (1983):   

Applying these factors to RCW 9A.32.030(1)(a) and (c) it 

appears that the Legislature intended to specify alternative 

means of committing a single offense.  The Legislature 

placed both RCW 9A.32.030(1)(a) and (c) under the title 

“Murder in the First Degree”, LAWS OF 1975, 1st Ex. Sess., 

Ch. 260, § 9A.32.030.  It is obvious that the perceivable 

connection is the causing of the death of a human being.  The 

methods of committing first-degree murder are not 
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repugnant to each other; proof of an offense under one 

subsection does not disprove an offense under the other 

subsection.  Finally, the prohibited acts may adhere in the 

same transaction.  …   

 

Thus, first-degree murder is an alternative means crime.  See:  State v. Johnson, 

113 Wn. App. 482, 489, 54 P.3d 155 (2002).   

The Legislature saw fit to only make premeditated first-degree murder subject to 

the aggravated murder statute.  Neither felony-murder, nor extreme indifference to human 

life, qualify for an aggravated murder sentence.   

     The first-degree murder statute (RCW 9A.32.030) 

defines the three different ways in which the crime of murder 

in the first degree can be committed:   

 

1. Premeditated murder (RCW 9A.32.030(1)(a));  

2. Murder by extreme indifference to human life (RCW 

9A.32.(30)(1)(b)); and  

3. Felony murder (RCW 9A.32.030(1)(c)).   

 

     The statute defining aggravated first-degree murder is 

equally clear; that crime is premeditated murder in the first 

degree (not murder by extreme indifference or felony 

murder) accompanied by the presence of one or more of the 

statutory aggravating circumstances listed in the criminal 

procedure title of the code (RCW 10.95.020).  These 

statutory aggravating circumstances are  “aggravation of 

penalty” factors and are not “elements” of the crime as 

such.   

 

State v. Irizarry, 111 Wn.2d 591, 593-2, 763 P.2d 432 (1988).  (Emphasis supplied.) 

Interestingly enough, the only aggravating factors of RCW 10.95.020 pertaining to 

an underlying offense are subparagraphs (7) and (11).  (Appendix “C”) 

Subparagraph (7) involves the crime of drive-by shooting.  Subparagraph (11) 

relates to the offense of felony-murder.   
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     The intent of the legislature, in enacting the felony 

murder statutes, is “to punish those who commit a homicide 

in the course of a felony under the applicable murder 

statute.”  Wanrow  [State v. Wanrow, 91 Wn.2d 301, 588 

P.2d 1320 (1978)] at 308.     

 

State v. Gamble, 154 Wn.2d 457, 468, 114 P.3d 646 (2005).   

As noted, Mr. Tapia Rodriguez was charged with first-degree felony-murder based 

upon first-degree kidnapping.  Felony-murder is a crime in and of itself.  Mr. Tapia 

Rodriguez was found guilty of first-degree felony-murder.   

First-degree felony-murder is not subject to a sentence of aggravated first-degree 

murder.  Yet, the Legislature saw fit to include felony murder as an aggravating factor, 

even though it limited aggravated first-degree murder to premeditated murder.   

When considered in this light, RCW 10.95.020(11) is a contradiction in terms and 

should not be considered an aggravating factor.  Sentencing statutes are subject to the rule 

of lenity and cannot be used to increase a penalty.  See:  Seattle v. Winebrenner, 167 Wn.2d 

451, 462, 219 P.3d 686 (2009).   

Mr. Tapia Rodriguez asserts that the rule of lenity applies under these facts and 

circumstances.  “Felony murder is not a lesser included offense of aggravated first-degree 

murder.”  State v. Thompson, 60 Wn. App. 662, 667, 806 P.2d 1251 (1991).   

Since felony-murder is not a lesser included offense of aggravated first-degree 

murder it constitutes a separate conviction if it is charged separately, as it was in this case.   

The jury concluded that first-degree kidnapping based upon second degree assault 

met the criteria for the first-degree felony-murder conviction.   

… [T]he rule of lenity dictates that we construe aggravating 

circumstances narrowly, especially where their application 

determines the imposition of our most severe penalties, 
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death or life without possibility of release.  See In re Pers. 

Restraint of Cruz, 157 Wn.2d 83, 88, 134 P.3d 1166 (2006).  

Aggravated circumstances are used, theoretically, to select 

from the larger set of first-degree murders those deserving 

our most severe penalties.  Dana K. Cole, Expanding 

Felony-Murder in Ohio:  Felony-Murder or Murder-

Felony?, 63 OHIO ST. A.J. 15, 23 (2002). 

 

State v. Hacheney, 160 Wn.2d 503, 518-19, 158 P.3d 1152 (2007).   

Mr. Tapia Rodriguez contends that there was insufficient evidence that a 

kidnapping occurred based upon State v. Green, 94 Wn.2d 216, 228-29, 616 P.2d 628 

(1980): 

…  

      

      Pursuant to … RCW 9A.40.010(2)(b) the State may 

establish kidnapping if the victim is restrained by the use of 

deadly force.  While it is clear in this case that deadly force 

was employed (i.e., the killing itself), we conclude that 

"restraint" by an ultimate killing does not, in and of itself, 

establish kidnapping. RCW 9A.40.010(2)(b) contemplates 

employment of a deadly force that stops short of actual 

homicide.  When the State establishes a killing it may have 

proved a homicide or some other crime, but it has not 

established kidnapping. 

      

     In the broadest sense the infliction of a fatal wound is the 

ultimate form of "restraint" because it obviously "restrict[s] 

a person's movement … in a manner which interferes 

substantially with [the person's] liberty."  

RCW 9A.40.010(1). If such logic is applied to the law of 

kidnapping, however, every intentional killing would also be 

a kidnapping because the killing itself would supply the 

requisite "restraint" (i.e., the killing being the ultimate form 

of "restraint").  Moreover, every intentional killing would 

automatically become murder in the first degree under 

RCW 9A.32.030(c)(5), which provides that one causing the 

death of another in the course of any kidnapping is 

automatically guilty of murder in the first degree.  Most 

importantly, the intentional killing, converted thusly into 

first degree murder, would in turn automatically be 

converted into aggravated murder in the first degree under 
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RCW 9A.32.045(7) because it was committed in the course 

of a kidnapping. 

 

     Clearly Initiative 316 was intended to identify those 

crimes which are particularly outrageous, to enhance the 

degrees of culpability and to elevate the status of such 

crimes.  There is nothing to indicate, however, that the 

people of this state intended to employ the kidnapping 

statute in such a convoluted way as to eliminate all 

distinction among intentional killings.  On the contrary, the 

initiative carefully set out seven specific circumstances in 

which a first degree murder could be elevated into a crime 

punishable by death.  It did not, either specifically or by 

inference, indicate that its purpose was to automatically 

convert every intentional killing into aggravated murder in 

the first degree punishable by death. Thus, we are compelled 

to conclude evidence of the killing itself does not establish 

the "restraint" necessary to prove kidnapping based on 

restraint by the use of deadly force under 

RCW 9A.40.010(2)(b). 

 

(See: Instructions 13, 14, 21 and 22; Appendix “A”) 

 

Mr. Tapia Rodriguez asserts that it is obvious that first-degree felony-murder and 

premeditated first-degree murder are crimes which merge.  They merge to avoid a violation 

of the double-jeopardy provisions of the Fifth Amendment to the United States 

Constitution and Const. art. I, § 9. 

The merger doctrine prevents “pyramiding the charges.”  …  

[Citations omitted.]  Courts use the merger doctrine as a tool 

of statutory construction to determine when the legislature 

intends multiple punishments to apply to particular offenses.  

The doctrine applies where “‘the Legislature has clearly 

indicated that in order to prove a particular degree of crime 

… the State must prove not only the defendant committed 

the crime … but that the crime was accomplished by an act 

[that] is defined as a crime elsewhere in the criminal statutes 

….’”  State v. Deryke, 110 Wn. App. 815, 823, 41 P.3d 1225 

(2002) (quoting State v. Vladovic, 99 Wn.2d 413, 421, 662 

P.2d 853 (1983)), aff’d, 149 Wn.2d 906, 73 P.3d 1000 

(2003).  Merger applies “only when a crime is elevated to a 

higher degree by proof of another crime proscribed 



~ 17 ~ 

elsewhere in the criminal code.”  State v. Parmelee, 108 Wn. 

App. 702, 710, 32 P.3d 1029 (2001).   

 

     …  Where a predicate offense is an underlying element 

of another crime, generally the predicate offense will merge 

into the second crime and the court may not punish it 

separately.  [Citations omitted.]   

 

     Courts apply an exception to this merger doctrine on a 

case-by-case basis; it turns on whether the predicate and 

charged crimes are sufficiently “intertwined” for merger to 

apply.  Johnson, [State v. Johnson, 92 Wn.2d 661, 600 P.2d 

1249 (1979)] at 681; State v. Payton, 29 Wn. App. 701, 720, 

630 P.2d 1362 (1981).   

 

State v. Saunders, 120 Wn. App. 800, 820-21, 86 P.3d 1194 (2004).   

On the other hand, a different analysis is required with respect to subparagraph (7) 

of RCW 10.95.020.  Drive-by shooting is defined in RCW 9A.36.045(1).  (Appendix “D”)   

Although the language of subparagraph (7) does not entirely parallel the language 

of RCW 9A.36.045(1), its intent is the same.  The intent is to prevent using vehicles to 

transport firearms to the scene of a shooting.   

Moreover, since drive-by shooting is not one of the predicate offenses for felony 

murder it must be construed somewhat differently when being used as an aggravating factor 

for aggravated first-degree murder.   

As recognized in State v. Hacheney, supra, 520: 

The plain language of the aggravated first-degree murder 

statute does not provide that the aggravating 

circumstance applies if the felony occurred in the course 

of the murder.   

 

(Emphasis supplied.) 

Under the facts and circumstances of Mr. Tapia Rodriguez’s case the drive-by 

shooting ended before the actual act of murder was committed.  “A ‘causal connection’ 
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must clearly be established between the two.  In other words, ‘more than a mere 

coincidence of time and place is necessary.’”  State v. Brown, 132 Wn.2d 529, 608, 940 

P.2d 546 (1997), quoting State v. Golladay, 78 Wn.2d 121, 132, 470 P.2d 191 (1970), 

overruled on other grounds, State v. Arndt, 87 Wn.2d 374, 378, 553 P.2d 1328 (1976); 2 

WAYNE R. LAFAVE & AUSTIN W. SCOTT, JR., SUBSTANTIVE CRIMINAL LAW § 7.5 at 225 

(1986) (discussing “causal connection” necessary between felony and murder in felony 

murder cases). 

Finally, subsection (7) was added pursuant to Initiative 159, the HARD TIME FOR 

ARMED CRIME ACT.  See:  LAWS OF 1995, Ch. 129, Sec. 1.   

Section 1 of Ch. 129 sets out the intent of Initiative 159.  

Section 1 does not justify the Legislature adding subparagraph (7) as an aggravating 

factor to RCW 10.95.020.   

Moreover, since subparagraphs (7) and (11) are the only subparagraphs of RCW 

10.95.020 to be based upon a criminal offense, merger becomes an issue.  Mr. Tapia 

Rodriguez was not convicted of drive-by shooting.  The State did not include an offense of 

drive-by shooting in either Information that was filed.  The State solely relied upon drive-

by shooting as an aggravating factor.   

When the aggravating factors of RCW 10.95.020 are compared to the aggravating 

circumstances under RCW 9.94A.535(2) and (3) it becomes apparent that only 

subparagraphs (7) and (11) involve underlying criminal offenses.  (Appendix “E”) 

All of the other subparagraphs of the respective statutes pertaining to aggravating 

factors/circumstances either relate to the victim’s status or a defendant’s own status.   
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In essence, under subparagraph (7) Mr. Tapia Rodriguez is being sentenced for an 

uncharged crime.  Under subparagraph (11) he is being sentenced in contravention of the 

statutory language itself which limits aggravated first-degree murder to premeditated first-

degree murder plus an aggravating factor.   

If, as Mr. Tapia Rodriguez contends, the aggravating factors are inapplicable and 

in contravention of the Fifth Amendment and Const. art. 1, § 9 on double-jeopardy grounds 

he would only be subject to sentencing on the premeditated first-degree murder conviction.   

II. IAC 

     To demonstrate ineffective assistance of counsel, a 

defendant must make two showings:  (1) defense counsel’s 

representation was deficient, i.e., it fell below an objective 

standard of reasonableness based on consideration of all the 

circumstances; and (2) defense counsel’s deficient 

representation prejudiced the defendant, i.e., there is a 

reasonable probability that, except for counsel’s 

unprofessional errors, the result of the proceeding would 

have been different.   

 

State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).   

A. Officer as Interpreter 

 

During the investigative phase of Mr. Tapia Rodriguez’s case law enforcement 

officers interviewed other individuals who were present at the time of J.S.’s death. 

Instead of obtaining an independent interpreter for non-English speaking 

defendants, the interviewing officers utilized Deputy Delarosa to interpret the interviews 

of Julio, Chivo and Chato.  (RP 1724, ll. 9-10; RP 1727, ll. 1-12; RP 2078, ll. 16-23) 

Mr. Tapia Rodriguez asserts that any information obtained during the course of 

those two (2) interviews should have been suppressed due to using the officer as the 
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interpreter.  Defense counsel’s failure to move for suppression of those statements 

constitutes ineffective assistance.   

     It is generally recognized courts should not make use of 

a biased interpreter during trial proceedings.  Whenever 

possible, an interpreter should be entirely disinterested.  21 

C.J.S. Courts § 110, at 129 (1990).  Whether a person is too 

interested in a proceeding to be qualified as an interpreter is 

ordinarily within the discretion of the trial court.  State v. 

Bell, 57 Wn. App. 447, 455, 788 P.2d 1109 (1990).   

 

State v. Cervantes, 62 Wn. App. 695, 699-700, 814 P.2d 1232 (1991).   

The fact that an interpreter should be disinterested in court proceedings is equally 

applicable to the investigative phase of a case.   

As the Cervantes Court stated at 701:   

If it is fundamentally unfair for a trial court to appoint a 

biased interpreter in a courtroom setting, it cannot be less 

unfair for police to use a potential codefendant as an 

interpreter in the process of advising an arrestee of his rights, 

determining he understands them and voluntarily waives 

them and then conducting custodial translated interrogation 

at the scene of the crime.  We hold the police procedure used 

in this case was fundamentally unfair and violated due 

process.   

 

Mr. Tapia Rodriguez’s situation is no different than that in the Cervantes case.   

When a non-English speaking person is the subject of a police investigation it is 

critical that someone independent be present for the interpretation.  A police interpreter has 

a built-in bias against an arrestee.  There can be no guarantee that the interpretation is 

accurate.  There can be no guarantee that the non-English speaker understood his/her 

constitutional rights.  A non-English speaking person would think that the individual who 

is interpreting for him/her would be someone that could be trusted and would help him/her.   
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“In this state, the right of a defendant in a criminal case to 

have an interpreter is based upon the Sixth Amendment 

constitutional right to confront witnesses and ‘the right 

inherent in a fair trial to be present at one’s own trial.’”  State 

v. Gonzalez-Morales, 138 Wn.2d 374, 379, 979 P2d 826 

(1999) (quoting State v. Woo Won Choi, 55 Wn. App. 895, 

901, 781 P.2d 505 (1989)).   

 

     Washington statutes also provide for interpreters to 

secure the rights of non-English-speaking persons, who are 

unable to readily understand or communicate in the English 

language, and who consequently cannot be fully protected in 

legal proceedings unless qualified interpreters are available 

to assist them.  RCW 2.43.010.   

 

State v. Ramirez-Dominguez, 140 Wn. App. 233, 243, 165 P.3d 391 (2007).   

Any information gathered from the witness interviews of Chivo, Julio and Chato is 

contaminated by the lack of an independent interpreter.  Defense counsel should have 

recognized the issue.  Failure to recognize it allowed the State to examine Julio, Chivo and 

Chato based upon those statements.   

The information gathered from these witnesses was highly prejudicial to Mr. Tapia 

Rodriguez.  Julio’s testimony was especially damaging.     

B. Jury Bias 

RCW 4.44.170 provides, in part:   

Particular causes of challenge are of three kinds:   

 

(1) For such a bias as when the existence of the facts as 

ascertained, in judgment of law disqualifies the juror, 

and which is known in this code as implied bias. 

(2) For the existence of a state of mind on the part of the 

juror in reference to the action, or to either party, which 

satisfies the court that the challenged person cannot try 

the issue impartially and without prejudice to the 

substantial rights of the party challenging, and which is 

known in this code as actual bias.   

(3) ….   
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Mr. Tapia Rodriguez’s concerns involve Juror Nos. 15, 28, 35 and 44. 

Defense counsel did not challenge any of those jurors for cause.  Defense counsel 

did not exercise a peremptory challenge against any one of those jurors.   

Juror 15 had a wife who was sick and a problem with childcare.  He clearly stated 

he did not want to be there.  (RP 624, ll. 13-22; RP 626, ll. 7-25) 

Juror 28 also did not want to be a juror.  He was concerned with his farm work.  He 

stated that he would not be 100% mentally present during the trial.  (RP 624, ll. 13-22; RP 

627, ll. 6-22) 

The trial court recognized that Juror 44 may be disqualified due to implied bias.  

The trial court gave defense counsel the opportunity to challenge this juror and he declined 

to do so.   (CP 1035) 

RCW 4.44.180 states, in part:   

A challenge for implied bias may be taken for any or all of 

the following causes, and not otherwise:   

 

(1) … 

(2) Standing in the relation of … being a member of the 

family of … or in the employment for wages, of a party 

…. 

(3) … 

(4) … 

 

It is interesting to note that the trial court sua sponte raised this issue.  This will 

become of greater importance when Juror 35 is discussed.   

Defense counsel waived his challenge to Juror 44.  Juror 44’s wife is an employee 

of the Grant County Prosecutor’s Office.  (CP 888; RP 560, ll. 1-9; RP 576, ll. 15-20) 
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Mr. Tapia Rodriguez asserts that it was error for defense counsel to not question 

Juror 44 in detail concerning his wife’s duties as they may pertain to Mr. Tapia Rodriguez’s 

case.   

Juror 35 creates a grave concern for Mr. Tapia Rodriguez.   

During the State’s voir dire of Juror 35 the following exchange occurred during a 

discussion of “strong feelings one way or the other about gangs.”   

MR. JENKS: … Does anyone else have some strong 

feelings one way or the other?  Okay.  Thank you.   

 No. 35?   

JUROR 35: Yeah, I don’t – I don’t like it when they mark 

up our community and gang up on other people to bully 

them.   

MR. JENKS: Okay.  Have you ever been a victim of 

tagging or graffiti?   

JUROR 35: When I worked at the Royal School District, 

we got tagged bigtime one night and it took us all morning 

to get it covered up.  They did a whole couple of buildings, 

big, like eight-foot letters.  It was pretty bad.   

(RP 504, l. 19 to RP 505, l. 7) 

Even though it may be trial strategy to not challenge a juror who claims that he/she 

can be impartial, the problem is that defense counsel made no further inquiry as to jurors 

15, 28 and 35.  Their impartiality and ability to be fair was in question.  See:  State v. 

Castro, 141 W. App. 485, 493, 170 P.3d 78 (2007).   



~ 24 ~ 

In particular, a challenge for cause should have been made to Juror 35.  There was 

an obvious racial bias underlying the response to the prosecuting attorney’s question.  The 

response is similar to the one in State v. Witherspoon, 82 Wn. App. 634, 637-38, 919 P.2d 

99 (1996), review denied, 130 Wn.2d 1022 (1997) where the prospective juror stated:   

“When what you see in the newspaper, I have to admit I’m a 

little bit prejudiced.  I see a lot of black people who are 

dealing drugs.  When drugs are dealt, that’s who is involved 

unfortunately.  I can’t help it.  I’m sorry.  I’m that way.  I see 

it in the papers all the time, and I can’t help but be 

influenced.”   

 

When defense counsel is appointed to represent a person in an aggravated first-

degree murder case it is incumbent upon that attorney to make certain that there is a 

thorough examination of potential jurors during the course of voir dire.  Failure to do so 

adversely impacts the client’s constitutional rights under the Sixth Amendment to the 

United States Constitution and Const. art. I, § 22. 

Better safe than sorry is the mantra that the attorney should have during the voir 

dire process.  Make the inquiry.  Make the challenge.   

… [A]n accused holds a constitutional right to unbiased 

jurors.  …  Due process means a jury capable and willing to 

decide the case solely on the evidence before it, and a trial 

judge must ever be watchful to prevent prejudicial 

occurrences and to determine the effect of such occurrences 

when they happen.  Smith v. Phillips, 455 U.S. 209, 102 S. 

Ct. 940, 71 L. Ed.2d 78 (1982).  The due process clause of 

the Fourteenth Amendment entitles a state criminal 

defendant to an impartial jury, which includes a jury that 

determines guilt on the basis of the judge’s instructions and 

the evidence introduced at trial, as distinct from 

preconceptions or other extraneous sources of decision.  

Patton v. Yount, 467 U.S.1025, 1037 N.12, 104 S. Ct. 2885, 

81 L. Ed.2d 847 (1984).   

 

State v. Winborne, 4 Wn App.2d 147, 160, 420 P.3d 707 (2018).   
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Relying upon the Winborne case, not only were Mr. Tapia Rodriguez’s 

constitutional rights violated under the Sixth Amendment and Const. art. I, § 22; but also 

under the Fourteenth Amendment to the United States Constitution and Const. art. I, § 3.  

The latter violations being due process violations.   

As indicated earlier, the trial court did act sua sponte when it raised the question of 

implied bias as to Juror 44.  However, the trial court did not act sua sponte with regard to 

Juror 35.   

The trial court raised the fact that a motion in limine had been granted prohibiting 

inquiry into gang activity/membership.  This should have alerted defense counsel that 

further inquiry was necessary.  (RP 508, l. 7 to RP 509, l. 14) 

A concise statement of the trial court’s duty in this instance is set out in State v. 

Lawler, 194 Wn. App. 275, 284, 374 P.3d 278 (2016): 

Both RCW 2.36.110 and CrR 6.4(c)(1) create a 

mandatory duty to dismiss an unfit juror even in the 

absence of a challenge.  RCW 2.36.110 states that “[i]t shall 

be the duty of a judge” to dismiss a juror who is unfit because 

of bias or other issues.  “RCW 2.36.110 … place[s] a 

continuous obligation on the trial court to excuse any juror 

who is unfit and unable to perform the duties of a juror.”  

State v. Jorden, 103 Wn. App. 221, 227, 11 P.3d 866 (2000).   

 

     CrR 6.4(c)(1) states that the judge “shall” excuse a juror 

if grounds for a challenge are present.  In applying CrR 

6.4(c)(1) the Supreme Court stated:   

 

This rule makes clear that a trial judge may excuse 

a potential juror where grounds for a challenge 

for cause exists, notwithstanding the fact that 

neither party to the case exercised such a 

challenge.  In fact, the judge is obligated to do so.   

 

Davis, [State v. Davis, 175 Wn.2d 287, 290 P.3d 43 (2012)] 

at 316 (emphasis added).  However, Davis involved the trial 
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court’s sua sponte dismissal of a juror even though neither 

party challenged the juror, not its failure to dismiss a juror 

sua sponte.  Id. at 311.   

 

(Emphasis supplied.) 

 

C. Failure to Inquire 

RCW 2.36.110 provides:   

It shall be the duty of a judge to excuse from further jury 

service any juror, who in the opinion of the judge, has 

manifested unfitness as a juror by reason of bias, prejudice, 

indifference, inattention or any physical or mental defect or 

by reason of conduct or practices incompatible with proper 

and efficient jury service.   

 

The foregoing statute has implications as to the fairness of Mr. Tapia Rodriguez’s 

trial.  During trial on February 7, 2019 the bailiff informed the Court that he had been 

advised by the jury that they could not hear at times due to courtroom security radios and 

that the testimony was not loud enough.  Neither side made any motion for further inquiry.  

The trial court did not make a further inquiry.  (RP 1215, l. 11 to RP 1216, l. 25) 

The concerns were reported to the trial court during the testimony of Chato.  Chato 

was a critical witness in the case.  Chato had already testified to what had occurred on 

December 21, 2016.  This creates a serious question as to how many jurors were unable to 

hear the testimony and may have thus solely relied upon what other jurors told them during 

the course of deliberations.   

Introductory Instruction No. 1 includes a caution to the jury as to note-taking.  The 

Introductory Instruction further cautions the jurors to rely upon their own memory.  The 

notes are not a substitute for their memory but are to be used to refresh it. The question of 
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independent judgment is thus problematic and there is no way to determine how it may 

have been impacted. (CP 1197; Appendix “F”) 

D. Plea Agreements 

The State, during the testimony of Julio, Chato and Chivo questioned them about 

their plea agreements and the requirement that they testify truthfully.  Defense counsel 

objected to the question during Julio’s testimony.  It was overruled.  Defense counsel did 

not subsequently raise the objection as to Chato and Chivo.  Defense counsel also objected 

to testimony from Julio’s attorney.  Julio’s attorney was allowed to testify concerning plea 

negotiations and safety issues.  (RP 1036, l. 5 to RP 1039, l. 4; RP 1075, l. 3 to RP 1076, 

l. 19; RP 1103, ll. 22-25; RP 1167, ll. 7-8; ll. 13-19; RP 1168, ll. 2-24; RP 1220, ll. 12-25; 

RP 1446, ll. 20-24) 

Defense counsel properly objected to the testimony concerning the truthfulness 

requirement in the plea agreements.  Nevertheless, defense counsel was still ineffective in 

failing to provide authority for his objection.  (RP 1769, ll. 1-18) 

In State v. Ish, 170 Wn.2d 189, 198-99, 241 P.3d 389 (2010) the Court addressed 

the issue of plea agreements containing a provision to provide truthful testimony as 

follows:   

Evidence that a witness has promised to give “truthful 

testimony” in exchange for reduced charges may indicate to 

a jury that the prosecution has some independent means of 

ensuring that the witness complies with the terms of the 

agreement.  While such evidence may help bolster the 

credibility of the witness among some jurors, it is generally 

self-serving and irrelevant, and may amount to vouching, 

particularly if admitted during the State’s case-in-chief.  …  

We agree with the court’s conclusion in Green [State v. 

Green, 119 Wn. App. 15, 79 P.3d 460 (2003)] that evidence 

that a witness has agreed to testify truthfully generally 
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has little probative value and should not be admitted as 

part of the State’s case-in-chief.   

 

(Emphasis supplied.) 

The defense had not yet made any attempt to impeach the witnesses who had 

entered into plea agreements.  The State brought in the truthfulness requirement during its 

case-in-chief.   

If the trial court’s attention had been drawn to the Ish case the objection should 

have been granted.   

The Ish Court also addressed the issue of vouching at 196-98.   

Improper vouching generally occurs (1) if the prosecutor 

expresses his or her personal belief as to the veracity of the 

witness or (2) if the prosecutor indicates that evidence not 

presented at trial supports the witness’s testimony.  …  

Whether a witness has testified truthfully is entirely for the 

jury to determine.  …   

 

…   

 

     … [T]he State could have introduced the agreement on 

redirect had the witness’s credibility been impeached on 

cross-examination, but … it was inadmissible absent such an 

attack.  Green, 119 Wn. App. at 23-24.   

 

     … [T]he proper test for admissibility of a witness’s plea 

agreement would be to weigh its probative value against its 

prejudicial impact.  …  

 

    Similarly, court’s have found that a witness’s testimony 

that they were speaking the truth and living up to the terms 

of their plea agreement may amount to a mild form of 

vouching.  Brooks [United States v. Brooks, 508 F.3d 1205 

(9th Cir. 2007)] at 1210.  As with the initial admission of the 

plea agreement itself, such testimony suggests that the 

witness might have been compelled to tell the truth by the 

prosecutor’s threats or the State’s promises.  Id.  It may 

imply that “‘the prosecutor can verify the witness’s 

testimony and thereby enforce the truthfulness condition of 



~ 29 ~ 

its plea agreement.’”  Id.  (quoting United States v. Wallace, 

848 F.2d 1464, 1474 (9th Cir. 1988)).   

 

Since defense counsel did not direct the Court’s attention to the Ish case, the Court 

did not have the opportunity to review the plea agreements in detail.  It did not have the 

opportunity to direct redaction of any portion of the respective plea agreements.   

As the Ish Court noted at 199:  “Courts should carefully scrutinize such agreements 

and exclude language that is not relevant to the defendant’s impeachment evidence or tends 

to vouch for the witness’s testimony.”   

E. Fear/Bolstering 

The State first raised the question of a witness’s fear of Mr. Tapia Rodriguez with 

Liliana Alejandres. 

Q.  Now, are you scared of the defendant? 

A.  No.   

     MR. KENTNER: Objection, relevance, Your Honor. 

     THE COURT: Relevance? 

     MR. JENKS: Well, your Honor, I think it’s kind of 

shown here in the courtroom that she’s having a difficult 

time even addressing the – 

     THE COURT: The objection is overruled.   

     MR. KENTNER: Your Honor, that’s speculation on the 

part of the state.   
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     THE COURT: It’s argumentative.  It’s an argument 

that can go either way.  You can argue that too, as well.  So 

you can ask the question again, please. 

BY MR. JENKS: 

Q.  Are you scared of the defendant? 

A.  No.   

(RP 759, l. 14 to RP 760, l. 4)    

The State questioned Julio about being threatened and his fear of testifying.  The 

trial court allowed the testimony over defense counsel’s objection.  The State made an offer 

of proof and defense counsel conducted voir dire prior to the ruling.  Again, defense 

counsel did not cite any authority for the objection.  (RP 1077, l. 2 to RP 1088, l. 15; RP 

1088, l. 22 to RP 1099, l. 16; RP 1099, l. 18 to RP 1100, l. 16; Appendix “G”) 

Mr. Tapia Rodriguez contends that defense counsel should have directed the 

Court’s attention to State v. Bourgeois, 133 Wn.2d 389, 945 P.2d 1120 (1997).  The 

Bourgeois case involves testimony from a witness concerning his fear and the State’s 

attempt to bolster credibility through that fear.   

The Court ruled at 400-02:   

While we feel certain that the testimony of a witness 

regarding his or her fear or reluctance to testify might have 

a bearing on a juror’s evaluation of that witness’s credibility, 

such evidence might also have another effect.  It could lead 

the jurors to conclude that the witness is fearful of the 

defendant.  In that sense, the testimony would have to be 

viewed as substantive evidence of the defendant’s guilt 

because evidence that a defendant threatened a witness is 

normally admissible to imply guilt.  State v. Kosanke, 23 

Wn.2d 211, 215, 160 P.2d 541 (1945).   
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…   

 

     …  [T]he State should not have been permitted to bolster 

their testimony by bringing out testimony that they were 

reluctant or fearful to testify.  That is so because “in the 

absence of an attack upon credibility[,] no sustaining 

evidence is allowed.”  1 MCCORMICK ON EVIDENCE § 47, at 

172 (John W. Strong ed., 4th ed. 1992); accord EDWARD J. 

IMWINKELRIED, EVIDENTIARY FOUNDATIONS 86 (2nd ed. 1989).  

(“The general common-law rule is that the proponent may 

not bolster the witness’s credibility before any attempted 

impeachment.”)  …. 

 

     … A logical effect of this testimony was to bolster their 

credibility.   

 

Julio did not testify as to any direct threats from Mr. Tapia Rodriguez.  Rather he 

was concerned for his safety due to other individuals in the jail and prison.  (RP 1089, ll. 

12-25; RP 1092, l. 11 to RP 1093, l. 16; RP 1095, ll. 4-8, ll. 19-21; RP 1099, ll. 14-16; RP 

1103, ll. 16-21) 

Mr. Tapia Rodriguez contends that this testimony, even though the bulk of it was 

in the offer of proof, served to prejudice his case by implying that Mr. Tapia Rodriguez 

was the one who threatened him.  The fact of the matter is that if there were threats it was 

hearsay upon hearsay.  It never should have been admitted.   

If the Bourgeois case had been cited by defense counsel it would not have been 

admitted.   

F. Cartel/Gangs 

Defense counsel filed a motion in limine prohibiting the State from introducing 

gang evidence.  As mentioned previously the trial court was aware of that fact when the 

prosecuting attorney began questioning prospective jurors about gangs.   
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Mr. Tapia Rodriguez recognizes that the word “cartel” can be associated with 

gangs.  The word “cartel” appears on the cardboard that was attached to J.S.    

Where Mr. Tapia Rodriguez claims that defense counsel was ineffective is in the 

failure to renew the motion in limine when testimony was elicited about gangs.   

…[ [E]ven when the trial court has already excluded 

evidence through a pretrial order, the complaining party 

should object to the admission of the allegedly inadmissible 

evidence in order to preserve the issue for review, unless an 

unusual circumstance exists “that makes it impossible to 

avoid the prejudicial impact of evidence that had previously 

been ruled inadmissible.”  Sullivan [State v. Sullivan, 69 Wn. 

App. 167, 847 P.2d 953 (1993)] at 173.  Examples of such 

unusual circumstances are when the other party’s questions 

were “in deliberate disregard of the trial court’s ruling” or 

“an objection by itself would be so damaging as to be 

immune from any admonition or curative instruction by the 

trial court.”  Id. … 

 

State v. Weber, 159 Wn.2d 252, 272, 149 P.3d. 646 (2006).   

“… [B]efore gang evidence is relevant, the party seeking admission must show a 

nexus between the gang membership and the charged crime.”  State v. Rodriguez-Perez, 1 

Wn. App.2d 448, 468, 406 P.3d 658 (2017). 

Francisco Rojas, a certified court interpreter, testified concerning the writing on the 

cardboard box which had been placed on J.S.’s back.  He translated the writing to mean:  

“This is for all the rats that are f-ing around, women and rats that have no respect for the 

Gulf Cartel.”  (RP 1796, l. 25 to RP 1797, l. 1; RP 1797, l. 16 to RP 1798, l. 2) 

Defense counsel’s failure was exacerbated by the prosecuting attorney during 

closing argument when he made reference to a “cartel,” “witness truthfulness,” and Exhibit 

163 (the Smith affidavit).   

… [L]ily said, he thinks he’s Cartel, but he’s not.   
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     Well, I guess what our sign says?  It talks about the Gulf 

Cartel.  Now, there’s no real evidence besides what the sign 

says that he’s actually in a cartel.  I don’t know if Lily is right 

or not.  But that matches up.  What she said matches up to 

what our sign has on Jill.  That’s one of those cross checks.   

(RP 2141, l. 19 to RP 2142, l. 1) 

     Let’s talk about what could be a single point of failure in 

this case.  Whether all those witnesses got together and made 

an agreement to blame Gustavo Tapia.  How do we know 

that didn’t happen?  Think about how this case unfolded, 

how each witness dealt with the problem they were 

presented.  They were all presented with the same problem.  

That problem was the cops were closing in, but they know 

what happens to snitches who don’t respect the Gulf Cartel.  

They’re stuck between a rock and a hard place.  And they all 

come up with different solutions.   

(RP 2168, ll. 15-25) 

     Chivo told the cops what happened.  You saw his 

statement.  At the time they did the statement, the cops didn’t 

have all the details, so they didn’t know all exactly the 

questions to ask.  But then he changed his mind.  And he 

took an 18-year sentence versus a ten-year sentence.   
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     If this was some kind of scheme, why would he do that?  

It just doesn’t make any sense.  He should have taken that 

ten years, testified, told his story, just like he did.  That 

would have been the agreement.  That’s what he would have 

done.  But he didn’t do that.  For some reason, he changed 

his mind.  After he didn’t respect the Gulf Cartel.   

(RP 2169, ll. 4-16) 

…  [A]nd here you have a guy with a third grade Mexican 

education who can’t even spell his name.   

     The only way he’s going to keep two murder stories 

straight and get the deal he wanted is if he tells the truth.  

Because that’s the only thing he can keep straight.  There’s 

absolutely no way he’s not going to get tripped up by a 

lawyer with all these pieces of paper in front of him.  Then 

he’s got the worst of both worlds if he doesn’t tell the truth.  

He’s still at risk when he goes to prison.  He’s the one who 

didn’t come forward until the DOC would assure him that he 

would be safe.  So then he loses his deal.  So those are his 

options.   

(RP 2170, ll. 5-18) 

III. CHANGE OF VENUE 

Mr. Tapia Rodriguez asserts that the trial court erred in failing to grant the motion 

to change venue.  The specific problem arose during voir dire when the local paper 
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published an article that contained multiple items that had previously been ruled 

inadmissible by the court.  (RP 354, l. 23 to RP 356, l. 24; CP 1031; Appendix “H”) 

The information which Mr. Tapia Rodriguez claims was prejudicial and required 

the change of venue follows:   

1. Paragraph one referring to Mr. Tapia Rodriguez as an illegal immigrant; 

2. Paragraph six containing an erroneous translation of the handwriting on the 

piece of cardboard; 

3. Paragraph seven referring to all the men involved as being illegal 

immigrants; 

4. Paragraph seven referring to the Gulf Cartel and its infamy worldwide; 

5. Paragraph eight stating that Mr. Tapia Rodriguez is involved in another 

kidnap and murder case.   

A second article the previous day also referred to the excluded information about 

the second murder.  (CP 1034; Appendix “I”) 

The due process clause of the Fourteenth Amendment to the United States 

Constitution and Const. art. I, § 3 require that an individual charged with a crime receive a 

fair and impartial trial.   

The same guarantee is included in Const. art. I, § 22. 

     A trial court’s decision regarding a change of venue 

motion will not be overturned absent an abuse of discretion.  

State v. Hoffman, 116 Wn.2d 51, 71, 804 P.2d 577 (1991).  

An abuse of discretion occurs when no reasonable person 

would adopt the trial court’s position.  State v. Nelson, 108 

Wn.2d 491, 504-05, 740 P.2d 835 (1987).  Due process 

requires that a motion to change venue be granted when  
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a probability of prejudice to the defendant is shown.  

State v. Crudup, 11 Wn. App. 583, 586, 524 P.2d 479, review 

denied, 84 Wn.2d 1012 (1974).  In determining whether a 

motion to change venue is proper, the court must consider 

these nine factors:   

 

(1) the inflammatory or noninflammatory nature of 

the publicity; (2) the degree to which the publicity 

was circulated throughout the community; (3) the 

length of time elapsed from the dissemination of the 

publicity to the date of trial; (4) the care exercised 

and the difficulty encountered in the selection of the 

jury; (5) the familiarity of the prospective or trial 

jurors with the publicity and the resultant effect upon 

them; (6) the challenges exercised by the defendant 

in selecting the jury, both peremptory and for cause; 

(7) the connection of government officials with the 

release of the publicity; (8) the severity of the charge; 

and (9) the size of the area in which the venire is 

drawn.   

 

Id. at 587 (citing Peter G. Guthrie, Annotation, Pretrial 

Publicity in Criminal Case as Ground for Change of Venue, 

33 A.L.R. 3d 17, 33 (1970)).   

 

State v. Boot, 89 Wn. App. 780, 786, 950 P.2d 964 (1998).  (Emphasis supplied.) 

The particular factors under consideration in Mr. Tapia Rodriguez’s case are 

numbers (1), (3), (6) and (8).   

Mr. Tapia Rodriguez asserts that the nature of the article was inflammatory.  It 

raised the issue of his immigrant status, another pending murder case, and gang/cartel 

involvement.   

As it relates to immigration status the question of inadmissibility is clear.  In State 

v. Avendano-Lopez, 79 Wn. App. 706, 718, 904 P.2d 324 (1995) the Court stated:   

It is well-established that appeals to nationality or other 

prejudices are highly improper in a court of justice, and 

evidence as to the race, color, or nationality of a person 
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whose act is in question is generally irrelevant and 

inadmissible if introduced for such a purpose. 

 

See:  ER 413(a)   

 

The articles came out in the course of jury voir dire.  Even though the jurors were 

questioned whether or not they had read the article, it does not negate the prejudicial nature 

of the article.   

When considering the fact that defense counsel failed to remove Juror 35 for racial 

bias heightens the prejudicial nature of the trial court’s failure to move the trial to another 

county.   

Finally, there can be no more severe charge than aggravated murder.  The 

aggravating factors were set out in the article.   

The change of venue motion filed on January 30, 2019 clearly delineates that the 

press was present and violated the court’s ruling on the motions in limine.   

When both news articles are considered in conjunction with the Crudup4 factors it 

cannot be doubted that the trial court abused its discretion in failing to grant the change of 

venue.   

IV. FRYE AND ER 702 

A plethora of information was provided to the trial court in connection with 

cellphone and cell tower records.  This included an animation video prepared by ZETX 

Corporation. 

Defense counsel’s memoranda, argument and continuing objections were aimed at 

the cell tower data from AT&T and the animation video.  Defense counsel did not have an 

 
4 State v. Crudup, 11 Wn. App. 583, 586, 524 P.2d 479, review denied, 84 Wn.2d 1012 (1974) 
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objection to the call detail records (CDRs).  The cell tower records are referenced as 

NELOS.   

Detective Cox of the Grant County Sheriff’s Office conducted a forensic analysis 

on the cellphones and computers which had been seized from the various individuals.  (RP 

1272, ll. 22-24; RP 1273, ll. 11-18) 

The detective contacted ZETX, a company which analyzes cellphones.  ZETX 

produced a file by using AT&T records and uploading them to Google and/or Google 

Earth, to give locations off of cellphone towers.  (RP 1273, ll. 21-23; RP 1274, l. 19 to RP 

1275, l. 16; RP 1576, ll. 1-11) 

Michael Fegely, an employee of ZETX, testified that the program utilized by ZETX 

included cellphone theory; radio frequency propagation; and cellular networking.  (RP 

1576, l. 20 to RP 1577, l. 3) 

Mr. Fegely described NELOS as a networking system using cellphone towers, fiber 

optics and landlines in order to establish a cellphone location.  (RP 1579, ll. 6-21; RP 1580, 

ll. 7-9) 

Mr. Fegely acknowledged that the AT&T NELOS records contained the following 

disclaimer at the top of each page:   

“The results provided are AT&T’s best estimate of the 

location of the target number.  Please exercise caution in 

using these records for investigative purposes, as location 

data is sourced from various databases, which may cause 

location results to be less than exact.” 

 

(RP 913, ll. 20-25; RP 1593, l. 18 to RP 1594, l. 8) 
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Mr. Fegely then prepared an animation video based upon the AT&T NELOS 

records and the prosecuting attorney’s case file.  He indicated that he used the prosecuting 

attorney’s records to take into account any inaccuracies as to time and distance.  According 

to Mr. Fegely, this produced a record that would give the best estimate concerning the 

location of a cellphone at the time of the incident on December 21, 2016.  (RP 1594, l. 18 

to RP 1602, l. 19; RP 1610, l. 23 to RP 1611, l. 22; RP 1613, ll. 6-23)  (Emphasis supplied.) 

Mr. Fegely went on to note that NELOS data was not always accurate.  It will 

default to a tower when it doesn’t have a certain datapoint and/or set.  Multiple handoffs to 

towers can occur; but NELOS itself is a static report.  A default indicates that something 

may be wrong with the data and it cannot be validated.  (RP 1624, l. 19 to RP 1625, l. 1; 

RP 1628, ll. 1-22) 

Carmela Caravello, a records custodian for AT&T had previously testified 

concerning the NELOS records.  (RP 907, ll. 11-21) 

During defense counsel’s voir dire of Ms. Caravello the following information was 

elicited concerning the NELOS records:   

1. They were not very accurate (RP 914, ll. 3-8);  

2. The location accuracy column is not precise and gives estimated and/or 

possible locations only (RP 915, ll. 11-18); 

3. The records are not designed for use by law enforcement; only engineers 

(RP 917, ll. 5-10). 

Mr. Fegely agreed that the NELOS records were not designed for law enforcement 

purposes.  NELOS is completely independent of CDRs and is produced by the network 

without the need for phone activity.  (RP 1636, ll. 2-7; RP 1638, ll. 11-17) 
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Mr. Fegely is not an engineer of any type.  He did not go to see the cell tower 

locations.  No GPS mapping was done.  (RP 1631, ll. 19-23; RP 1633, ll. 6-9; RP 1671, ll. 

18-23) 

The animation video was produced and developed through a program called TRAX.  

It appears that this is a proprietary program used by ZETX.  (RP 1634, ll. 15-25) 

There is no information in the record as to whether or not ZETX’s programing is 

an accepted method of producing accurate records concerning cellphone location off of cell 

tower records.   

ER 702 states:   

If scientific, technical, or other specialized knowledge will 

assist the trier of fact to understand the evidence or to 

determine a fact in issue, a witness qualified as an expert by 

knowledge, skill, experience, training, or education, may 

testify thereto in the form of an opinion or otherwise.   

 

It appears that Mr. Fegely had knowledge, skill, experience, training and education 

obtained through his employment.  The question is not whether or not he would qualify as 

an expert witness; but whether or not what he was testifying to met the Frye standard.   

The trial court previously had ruled that the AT&T records were admissible under 

the Uniform Business Records as Evidence Act (UBRA), Ch. 5.45 RCW.   

“Under UBRA, business records are presumptively reliable if made in the regular 

course of business and there was no apparent motive to falsify.”  State v. Fleming, 155 Wn. 

App. 489, 499, 228 P.3d 804 (2010); see also State v. Kane, 23 Wn. App. 107, 111-12, 594 

P.2d 1357 (1979) (setting forth the requirements for admission of business records under 

RCW 5.45.020).   
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The problem which arises is that the records are incomprehensible to a lay person.  

They are probably incomprehensible to most attorneys.  The records themselves are 

attached to defense counsel’s motions.  In the absence of expert testimony they would be 

meaningless to a jury.  (CP 147; CP 1101) 

The trial court relied upon State v. Ramirez, 5 Wn. App.2d 118, 425 P.3d 534 (2018) 

to determine that the NELOS records complied with the Frye standard.  Mr. Tapia 

Rodriguez suggests that neither the NELOS records nor the animation video meet the Frye 

standard.  

The Ramirez Court ruled at 136-37: 

With respect to the Frye standard, cell site location 

testimony is not novel; it is widely accepted throughout the 

country.  Ryan W. Dumm, The Admissibility of Cell Site 

Location Information in Washington Courts, 36 SEATTLE 

U.L. REV. 1473, 1501-02 (2013) (“With respect to reliability, 

a Frye inquiry is unnecessary.”); see also United States v. 

Hill, 818 F.3d 289, 298 (7th Cir. 2016) (“Historical cell-site 

analysis can show with sufficient reliability that a phone was 

in a general area, especially in a well populated one.  It 

shows the cell sites with which the person’s cellphone 

connected, and the science is well understood.”); [Citations 

omitted.]  While there is controversy over the ability of a 

cell site analyst to pinpoint the location of a cellphone at 

a given point in time, Hill, 818 F.3d at 298, that sort of 

testimony was not introduced ….   

 

(Emphasis supplied.) 

The State attempted to pinpoint cellphone location through the use of the NELOS 

records and the animation video.  The testimony that was introduced is equivocal at best.   

No background information was provided on TRAX.  No information was provided 

that TRAX had ever been used in a court-of-law.  The State failed to provide a sufficient 
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foundation to establish admissibility of NELOS and the animation video under the Frye 

standard.   

The recent case of State v. Phillip, 9 Wn. App.2d 464 (2019) deals with cell-site 

location information (CSLI).  The case was concerned with the need for a search warrant 

for CSLI records; but also discussed what CSLI records were.   

CSLI records include precise data that can be used to create 

a historical map of where a particular cellphone traveled 

during a set period of time.  As described by the United 

States Supreme Court in Carpenter [Carpenter v. United 

States, ___ U.S. ___, 138 S. Ct. 2206, 201 L. Ed.2d 507 

(2018)] at 138 S. Ct. 2211-12:   

 

There are 396 million cellphone service accounts in 

the United States – for a nation of 326 million people.  

Cellphones perform their wide and growing variety 

of functions by connecting to a set of radio antennas 

called “cell sites.”  Although cell sites are usually 

mounted on a tower, they can also be found on light 

posts, flagpoles, church steeples, or the sides of 

buildings.  Cell sites typically have several 

directional antennas that divide the covered area into 

sectors.   

 

     Cellphones continuously scan their environment 

looking for the best signal, which generally comes 

from the closest cell site.  Most modern devices, such 

as smartphones, tap into the wireless network several 

times a minute whenever their signal is on, even if 

the owner is not using one of the phone’s features.  

Each time the phone connects to a cell site, it 

generates a time-stamp record known as cell-site 

location information (CSLI) ….   

 

     Wireless carriers collect and store CSLI for 

their own business purposes, including finding 

weak spots in their network and applying 

“roaming” charges when another carrier routes 

data through their cell sites.  In addition, wireless 

carriers often sell aggregated location records to data 

brokers, without individual identifying information 
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of the sort at issue here.  While carriers have long 

retained CSLI for the start and end of incoming calls, 

in recent years phone companies have also collected 

location information from the transmission of text 

messages and routine data connections.  

Accordingly, modern cellphones generate 

increasingly vast amounts of increasingly precise 

CSLI.   

 

(Emphasis supplied.) 

The Phillip Court went on to discuss the privacy interests in cellphone data.   

A Washington case that does not discuss cellphone data and/or cell tower 

information is State v. Vermillion, 112 Wn. App. 844, 51 P.3d 188 (2002).   

The Vermillion case discussed tracking devices and whether or not the Frye 

standard applied to them.  The Court concluded, at 862-63, that “tracking systems[s] do 

not involve novel scientific theory”; but “employ[ ] common technology involving the 

transmission and reception of radio signals between the tracking device, receiving unit and 

transmission towers.” 

Mr. Tapia Rodriguez cites the Vermillion case for the proposition that Mr. Fegely’s 

testimony concerning the animation video does not fall within the parameters for Frye and 

should not have been admitted.   

Mr. Tapia Rodriguez also maintains that based upon the AT&T disclaimer on the 

NELOS records, along with the fact that the testimony showed inaccuracies, and was based 

upon estimates in many instances, created a speculative aura of impermissible validity.   

V. CUMULATIVE ERROR 

     …[R]eversal may be required due to the cumulative 

effects of trial court errors, even if each error examined on 

its own would otherwise be considered harmless.  [Citations 

omitted.]  Analysis of this issue depends on the nature of the 
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error.  Constitutional error is harmless when the conviction 

is supported by overwhelming evidence.  [Citations 

omitted.]  Under this test, constitutional error requires 

reversal unless the reviewing court is convinced beyond a 

reasonable doubt that any reasonable jury would have 

reached the same result in the absence of the error.  

[Citations omitted.]  Non-constitutional error requires 

reversal only if, within reasonable probabilities, it materially 

affected the outcome of the trial.  [Citations omitted.]   

 

State v. Lopez, 95 Wn. App. 842, 857, 980 P.2d 224 (1999).   

The multiple evidentiary errors which occurred in Mr. Tapia Rodriguez’s case 

constitute a combination of constitutional and non-constitutional error.   

The errors surrounding ineffective assistance of counsel and a biased jury are 

constitutional issues and were not harmless.   

VI. SMITH AFFIDAVIT 

Chivo was reluctant to testify.  He previously gave a recorded statement to law 

enforcement.  After ruling that Chivo’s statement could be admitted as a Smith affidavit 

the trial court denied defense counsel’s motion to admit the defense interview under ER 

106 and ER 803.  (RP 1746, l. 6 to RP 1755, l. 4) 

ER 106 provides:   

When a writing or recorded statement or part thereof is 

introduced by a party, an adverse party may require the party 

at that time to introduce any other part, or any other writing 

or recorded statement, which ought in fairness to be 

considered contemporaneously with it.   

 

(Emphasis supplied.)  

Exhibit 163 was admitted after Chivo reluctantly testified.  The prosecuting 

attorney used Exhibit 163 in his closing argument.  He read from the exhibit.   
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The argument consisted of the following:   

     This is Exhibit 163.  This is the statement that Detective 

Green wrote out after Chivo’s interview, that basically 

summarizes the end result.  That Mr. – that Chivo did not 

remember.   

     (As read)  “I, Ambrosio Mendez Villanueva, was living 

with Gustavo (Tapia Rodriguez Sr.) ‘Tavo’ at the Shady 

Tree RV Park.  I lived there with Fernando (Marcos 

Gutierrez)” – aka Zapatos – “Julio (Albarran), Justino, and 

Gustavo.  On the night of 12/21-22/2016 Jill disappeared I 

was at Chato’s trailer, which is right next door to Gustavo’s 

trailer.  I was there when Gustavo got into an argument with 

Jill” – I’m not going to say what Gustavo said – “however, 

I could not understand what was being said as they were 

arguing in English.”  Consistent with what Julio said.  “I 

left the trailer but soon I was told to get into Gustavo’s 

vehicle.  I sat in the back seat behind the driver’s seat.  

Gustavo drove, Fernando sat in the front passenger seat, 

Chato sat behind Fernando, Jill sat in the middle next to me, 

and Julio sat in the middle next to Jill and Chato.   

     “Julio had held onto Jill and forced her into Gustavo’s 

vehicle.  Gustavo drove out into an area where there was no 

one around and parked.  Everyone got out of the vehicle; 
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Julio held onto Jill, and forced her outside, and Gustavo 

(Tapia Sr.) shot Jill in the head with a handgun.  I heard three 

to four shots.  I did not want to be part of this but Gustavo 

made me and told me if I didn’t help that I would be left out 

there to sleep like Jill.  I felt threatened and did not want to 

be killed myself.   

     “Gustavo told me to grab a Modelo cardboard box with 

writing on it and place it on Jill.  I took a small knife that was 

next to the Modelo cardboard box and stabbed the knife in 

Jill’s back to hold the box in place.  The box had already 

been written on – been writing on when I grabbed it.  

Everyone got into the vehicle and we went to Quincy to buy 

beer at a gas station.”  As we have in the video and the cell 

phone.  “Gustavo bought Modelo beer; and after we got the 

beer we went back to the Shady Tree RV Park. 

     “I did not say anything to the police because I felt scared. 

     “At the house that I was arrested at I hid a gun and black 

bag in a toilet; the bag also had a gun inside.  The gun and 

the bag was given to me by Gustavo.  The guns were not the 

one that killed Jill.”  True, we know from the firearms 

casings.  “I do not know what happened to Gustavo’s gun 

(the one that killed Jill). 
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     “I have no education and have not learned to read and 

write.  I have given Detective Green permission to type out 

a statement for me and have Deputy Delarosa read the 

statement to me so I understand.  I have cooperated with this 

investigation.”   

(RP 2143, l. to RP 2145, l. 21)  (Emphasis supplied.) 

Mr. Tapia Rodriguez contends that the Chivo’s statement was inadmissible as a 

Smith affidavit.  Its inadmissibility is compounded by the fact that Deputy Delarosa again 

acted as an interpreter.  Moreover, it contains commentary on credibility issues and 

vouching by the prosecuting attorney. 

The most recent case involving admissibility of a Smith affidavit is State v. Otton, 

185 Wn.2d 673, 374 P.3d 1108 (2016).  The Otton case sets out, in detail, the critical factors 

to be considered for admissibility of an affidavit at 680-82: 

We have not reexamined Smith since it was issued.  

However, based on Smith, the Court of Appeals has 

formulated a four-factor test for determining whether an out-

of-court statement by a non-party witness is admissible 

pursuant to ER 801(d)(1)(i):  (1) Whether the witness 

voluntarily made the statement, (2) whether there were 

minimal guarantees of truthfulness, (3) whether the 

statement was taken as standard procedure in one of the four 

legally permissible methods for determining the existence of 

probable cause, and (4) whether the witness was subject to 

cross-examination when giving the subsequent inconsistent 

statement.   

 

It is unknown from the record whether the statement was voluntary.  It apparently 

was given in connection with prospective plea negotiations.  Chivo did not accept the offer 

and pled guilty to second degree murder.   
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Mr. Tapia Rodriguez contends that there are no minimal guarantees of 

trustworthiness due to the fact that Deputy Delarosa acted as the interpreter.  In fact, Chivo 

testified that he lied to the officers.  (RP 1426, ll. 16-24; RP 1438, ll. 4-19) 

Mr. Tapia Rodriguez further contends that the third factor is not met in his case.  

As the Court noted in State v. Smith, supra, 863:   

To sum up, each case depends on its facts with reliability the 

key.  Here, the complaining witness-victim voluntarily wrote 

the statement herself, swore to it under oath with penalty of 

perjury before a notary, admitted at trial she had made the 

statement and gave an inconsistent statement at trial where 

she was subject to cross-examination.   

 

Chivo did not voluntarily write a statement.  He was interrogated by the police.  The 

interpreter was a police officer.  There is no indication that a notary was present.  The 

prosecuting attorney, in closing argument, did not indicate that the statement was given 

under oath.   

As the Otton Court noted at 688:   

… [T]he four-factor test formulated by the Court of Appeals 

creates a principled framework for determining whether a 

prior, inconsistent, out-of-court statement is sufficiently 

reliable, and ER 801(d)(1)(i) actually requires more 

objective procedural indicia of reliability than many other 

state’s rules.   

 

Under the facts and circumstances of Mr. Tapia Rodriguez’s case the Smith 

affidavit should not have been admitted into evidence under either ER 801(d)(1)(i) or ER 

803(a)(5).  It was highly prejudicial.   

      The admission of statements under ER 803(a)(5) is 

reviewed for an abuse of discretion. See State v. 

Castellanos, 132 Wn.2d 94, 97. 935 P.2d 1353 (1997); 5B 

KARL B. TEGLAND, WASHINGTON PRACTICE § 368, at 186 

(3d ed. 1989); State v. Strauss, 119 Wn.2d 401, 416, 832 

-
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P.2d 78 (1992).  Admission is proper when the following 

factors are met: (1) the record pertains to a matter about 

which the witness once had knowledge; (2) the witness has 

an insufficient, recollection of the matter to provide truthful 

and accurate trial testimony; (3) the record was made or 

adopted by the witness when the matter was fresh in the 

witness' memory; and (4) the record reflects the witness' 

prior knowledge accurately.  See State v. Mathes, 47 Wn. 

App. 863. 867-68, 737 P.2d 700 (1987); ER 803(a)(5). 

 

… 

 

We agree with the Porter [United States v. Porter, 986 F.2d 

1014, 1017 (6th Cir. 1983)] court's observation that the rule 

prescribes no particular method of establishing accuracy, 

and that the issue must be resolved on a case-by-case basis. 

We hold that the requirement that a recorded recollection 

accurately reflect the witness' knowledge may be satisfied 

without the witness' direct averment of accuracy at trial. The 

court must examine the totality of the circumstances, 

including (1) whether the witness disavows accuracy; (2) 

whether the witness averred accuracy at the time of making 

the statement; (3) whether the recording process is reliable; 

and (4) whether other indicia of reliability establish the 

trustworthiness of the statement. 

 

State v. Alvarado, 89 Wn. App. 543, 548, 551-52, 949 P,2d 831 (1998). 

            Chivo stated he lied to the officers. The use of Deputy Delarosa as an interpreter 

calls into question the accuracy of the recorded statement. There is no information in the 

record to substantiate the reliability of the recording process. The presence of any other 

indicia of reliability is negligible. 

VII. DELIBERATE CRUELTY 

Mr. Tapia Rodriguez contests the finding of deliberate cruelty as an aggravating 

circumstance.  The evidence presented at trial was insufficient to support that finding.   
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When determining whether or not evidence is sufficient to support a verdict or a 

finding the test is set out in State v. Green, supra, 221, citing Jackson v. Virginia, 443 U.S. 

307, 99 S. Ct. 2781, 61 L. Ed.2d 560 (1979):   

… [T]he relevant question is whether, after viewing the 

evidence in the light most favorable to the prosecution, any 

rational trier of fact could have found the essential elements 

of the crime beyond a reasonable doubt.   

 

Deliberate cruelty is discussed in detail in State v. Serrano, 95 Wn. App. 700, 712-

13, 977 P.2d 47 (1999).   

An exceptional sentence also may be justified if the 

defendant’s conduct “manifested deliberate cruelty to the 

victim.”  RCW 9.94A.390(2)(a).  “Deliberate cruelty 

consists of gratuitous violence, or other conduct which 

inflicts physical, psychological or emotional pain as an end 

in itself.”  State v. Strauss, 54 W. App. 408, 418, 773 P.2d 

898 (1989).  The cruelty must be “‘of a kind not usually 

associated with the commission of the offense in question.’”  

State v. Payne, 45 Wn. App. 528, 531, 726 P.2d 997 (1986) 

(quoting State v. Schantzen, 308 N.W.2d 484, 487 (Minn. 

1981)); see State v. Crane, 116 Wn.2d 315, 334, 804 P.2d 

10, cert. denied, 501 U.S. 1237 (1991).   

 

     Some Washington cases have upheld exceptional 

sentences on the basis of the number of wounds inflicted.  

See, e.g., Ross [State v. Ross, 71 Wn. App. 556, 861 P.2d 

473, 883 P.2d 329 (1993)] at 556 (over 100 wounds); State 

v. Drummer, 54 Wn. App. 751, 775 P.2d 981 (1989) 

(stabbing 20 times); State v. Harmon, 50 Wn. App. 755, 750 

P.2d 664 (1988) (stabbing/slicing 64 times), review denied, 

110 Wn.2d 1033 (1988).  In each of those cases, however, 

the sheer number of wounds demonstrated a cruelty not 

usually associated with the offenses.  Mr. Serrano shot Mr. 

Gutierrez 5 times.  This fact itself does not suggest he 

gratuitously inflicted pain as an end in itself.  The sentencing 

court’s reliance on this factor was clearly erroneous.   

 

            Mr. Tapia Rodriguez asserts that the facts and circumstances of this case do not 

meet the criteria for deliberate cruelty.   
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                                             CONCLUSION 

 

The aggravating factors employed by the State in Mr. Tapia Rodriguez’s case are 

underlying criminal offenses that run contrary to all other aggravators set forth in either 

RCW 10.95.020 or RCW 9.94A.535(2) and (3).  Underlying criminal offenses call into 

question the double-jeopardy provisions of the Fifth Amendment and Const. art. I, § 9. 

RCW 10.95.020(11), dealing with felony-murder, is repugnant to the requirement 

that aggravated first-degree murder be based upon premeditation.   

RCW 10.95.020(7), dealing with drive-by shooting, is inapplicable since it 

occurred in the course of the murder based upon the jury’s finding of premeditation.   

Defense counsel’s representation of Mr. Tapia Rodriguez did not comply with the 

constitutional requirement of effective assistance.  The errors pertaining to failure to 

challenge the use of a law enforcement officer as an interpreter; failure to challenge jurors 

for cause; failure to question the jury after being informed of their inability to hear 

testimony; failure to cite appropriate authority to the court as to objections involving 

“truthfulness” as part of plea agreements, bolstering on the question of “fear;” and failure 

to object to gang/cartel evidence all served to prejudice him and fell below an objective 

standard of reasonableness.   

Mr. Tapia Rodriguez did not receive a fair trial as guaranteed by the Fourteenth 

Amendment and Const. art. I, § § 3 and 22.  Both ineffective assistance of counsel and trial 

court errors as to juror bias and the question of the jury hearing all of the testimony can 

only be remedied by reversal and remand for a new trial.  Venue should be changed if 

retrial is ordered.   
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If retrial is ordered, the animation video and NELOS records, along with the non-

compliant Smith affidavit should be excluded.  Additionally, if it is determined that 

insufficient evidence supports deliberate cruelty, it should not be considered at a retrial.   

Finally, cumulative error also demands that a retrial occur.  The constitutional 

violations, in and of themselves, are not harmless error.   

DATED this 16th day of December, 2019. 

    Respectfully submitted, 

 

    s/ Dennis W. Morgan_________________ 

    DENNIS W. MORGAN    WSBA #5286 

    Attorney for Defendant/Appellant. 

    P.O. Box 1019 

    Republic, WA 99166 

    (509) 775-0777 

    (509) 775-0776 

    nodblspk@rcabletv.com

mailto:nodblspk@rcabletv.com


 

 

 

 

 

 

 

 

 

 

 

APPENDIX “A” 

  



 

  lllstruction No.~ 

A person commits the crime of mlltder in the first degree when, (A) with a prell\editated 

intent to cause the death of anothet"'persou, he or she causes the death of such ~son, or (B) he or . . 

an ~omplice commits or attempts to commit kidnapping in the flJ'st degree and in the rourse of 

or in furtherance of so,:h crime he or another participant causes the death ·or a person o1her than 

one of the participants. 



 

  Icstruction No. ft 

To convict the defuodant of the .crime of murd.er in the first -degree, each of the following 

demeots oftbe cn'me must be ptQved beyond a reasonable doubt; 

(:A) (I) That on or about De.ccmber 21, 2016, the defendaat or an accomplice acted with 

inteiit to cause the death of Jill M. Sundbei:g: 

(2) That the intent to cause the death was premeditated; 

(3) That ]ill M Sundberg died as a result of the defendant's or an accomplice's acts; 

(4) That any of these acts occurred in the State of Washington. 

and/or 

{B) (I) That oo or about December 21, 2016, 1ill M Swidbcrg wa., killed; 

(2) That the defendant or an accomplice was committing or attempting to commit 

kidnappiug in the first degree; 

(3) That the defendant or an ac.complice call$Cd the death of Jill M Suodbel:g. in the 

course of or in furtherance oflcidnapping in the first degree; 

(4) That Jill M. Sundberg was not a participant in the crimo; and 

(S) That any of these acts occurred in the State of Washington. 

If you find from the evidence that each of the elements of either alternative(~) or·(~) has 

been proved beyond a reasonable doubt, then it wiU be ycrur duty to retwn a verdict of guilty. To . . 

xetum a. verdict of guilty, the juzy need not be unanimous as to which of the alternatives (A) or {B) . . 

has been proved beyond a reasonable doubt, as long as each juror finds that al least one alternative 
. . 

has been proved beyond a reasonable doubt ln order to find that alternative (A) has been proved 

beyond a reasonable doubt, you mUSt find that all parts of alternative (A) have been proved beyond 



 

  
a reasonable doubt. In older to .find that altemative (B) bas been proved beyond a. reasonable doubt, 
you must find rhat all parts of alternative {B) b4ve been proved beyond a . .reasonable doubt 

On the other band, if, after weighing all of the evidence, you have a reasonable doubt as to 
both of these alternatives, lhai it will be }'our duty to return a verdict of not guilty. 



 

  1nstructioo No. 2\ 

Abduct means to restrain a person by either secreting or holding the person in a plaa: where 
that person is not likely to be fuuod or using or threatening to use deadly force. 

Restraint or restrain means to rcsuict 8.IMlther person's movements without consent a.od 
without legal authority in a manoer that intcncres substantially wi1ll that person's liberty. 



 

  
lnstrucrion No. :Z,,Z... 

A pe~n commits the crime of kidnappi.Qg in the fust degree when he or she lnteotionally 
abdijcts anpther person with intent to facilitllte lbe commission of assault in the second degree or 
to inflict bodily injwy on lbe penon or to inflic:( exben.e u1ernal distress on that person. 



 

 

 

 

 

 

 

 

 

 

 

APPENDIX “B” 
 

 

 

 

NEW SECTION. Sec. 1. FINDINGS AND INTENT. (1) The people of the state of 

Washington find and declare that: 

    (a) Armed criminals pose an increasing and major threat to public safety and can turn 

any crime into serious injury or death. 

    (b) Criminals carry deadly weapons for several key reasons including: Forcing the 

victim to comply with their demands; injuring or killing anyone who tries to stop the 

criminal acts; and aiding the criminal in escaping. 

    (c) Current law does not sufficiently stigmatize the carrying and use of deadly weapons 

by criminals, and far too often there are no deadly weapon enhancements provided for 

many felonies, including murder, arson, manslaughter, and child molestation and many 

other sex offenses including child luring. 

    (d) Current law also fails to distinguish between gun-carrying criminals and criminals 

carrying knives or clubs. 

    (2) By increasing the penalties for carrying and using deadly weapons by criminals and 

closing loopholes involving armed criminals, the people intend to: 

    (a) Stigmatize the carrying and use of any deadly weapons for all felonies with proper 

deadly weapon enhancements. 

    (b) Reduce the number of armed offenders by making the carrying and use of the 

deadly weapon not worth the sentence received upon conviction. 

    (c) Distinguish between the gun predators and criminals carrying other deadly weapons 

and provide greatly increased penalties for gun predators and for those offenders 

committing crimes to acquire firearms. 

    (d) Bring accountability and certainty into the sentencing system by tracking individual 

judges and holding them accountable for their sentencing practices in relation to the 

state's sentencing guidelines for serious crimes. 
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RCW 10.95.020 

Definition. 

A person is guilty of aggravated first degree murder, a class A felony, if he 
or she commits first degree murder as defined by RCW 9A.32.030(1)(a), as now 

or hereafter amended, and one or more of the following aggravating 
circumstances exist: 

(1) The victim was a law enforcement officer, corrections officer, or 

firefighter who was performing his or her official duties at the time of the act 
resulting in death and the victim was known or reasonably should have been 
known by the person to be such at the time of the killing; 

(2) At the time of the act resulting in the death, the person was serving a 
term of imprisonment, had escaped, or was on authorized or unauthorized leave 
in or from a state facility or program for the incarceration or treatment of persons 

adjudicated guilty of crimes; 
(3) At the time of the act resulting in death, the person was in custody in a 

county or county-city jail as a consequence of having been adjudicated guilty of a 

felony; 
(4) The person committed the murder pursuant to an agreement that he or 

she would receive money or any other thing of value for committing the murder; 

(5) The person solicited another person to commit the murder and had 
paid or had agreed to pay money or any other thing of value for committing the 
murder; 

(6) The person committed the murder to obtain or maintain his or her 
membership or to advance his or her position in the hierarchy of an organization, 
association, or identifiable group; 

(7) The murder was committed during the course of or as a result of a 
shooting where the discharge of the firearm, as defined in RCW 9.41.010, is 
either from a motor vehicle or from the immediate area of a motor vehicle that 

was used to transport the shooter or the firearm, or both, to the scene of the 
discharge; 

http://app.leg.wa.gov/RCW/default.aspx?cite=10.95.020
http://app.leg.wa.gov/RCW/default.aspx?cite=9A.32.030
http://app.leg.wa.gov/RCW/default.aspx?cite=9.41.010


 

(8) The victim was: 
(a) A judge; juror or former juror; prospective, current, or former witness in 

an adjudicative proceeding; prosecuting attorney; deputy prosecuting attorney; 
defense attorney; a member of the indeterminate sentence review board; or a 
probation or parole officer; and 

(b) The murder was related to the exercise of official duties performed or 
to be performed by the victim; 

(9) The person committed the murder to conceal the commission of a 

crime or to protect or conceal the identity of any person committing a crime, 
including, but specifically not limited to, any attempt to avoid prosecution as a 
persistent offender as defined in RCW 9.94A.030; 

(10) There was more than one victim and the murders were part of a 
common scheme or plan or the result of a single act of the person; 

(11) The murder was committed in the course of, in furtherance of, or in 

immediate flight from one of the following crimes: 
(a) Robbery in the first or second degree; 
(b) Rape in the first or second degree; 

(c) Burglary in the first or second degree or residential burglary; 
(d) Kidnapping in the first degree; or 
(e) Arson in the first degree; 

(12) The victim was regularly employed or self-employed as a 
newsreporter and the murder was committed to obstruct or hinder the 
investigative, research, or reporting activities of the victim; 

(13) At the time the person committed the murder, there existed a court 
order, issued in this or any other state, which prohibited the person from either 
contacting the victim, molesting the victim, or disturbing the peace of the victim, 

and the person had knowledge of the existence of that order; 
(14) At the time the person committed the murder, the person and the 

victim were "family or household members" as that term is defined in 

*RCW 10.99.020(1), and the person had previously engaged in a pattern or 
practice of three or more of the following crimes committed upon the victim within 
a five-year period, regardless of whether a conviction resulted: 

(a) Harassment as defined in RCW 9A.46.020; or 
(b) Any criminal assault. 

[ 2003 c 53 § 96; 1998 c 305 § 1. Prior: 1995 c 129 § 17 (Initiative Measure No. 

159); 1994 c 121 § 3; 1981 c 138 § 2.] 

NOTES: 

*Reviser's note: RCW 10.99.020 was amended by 2004 c 18 § 2, 
changing subsection (1) to subsection (3). 

Intent—Effective date—2003 c 53: See notes following 

RCW 2.48.180. 
Findings and intent—Short title—Severability—Captions not 

law—1995 c 129: See notes following RCW 9.94A.510. 
 

  

http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.030
http://app.leg.wa.gov/RCW/default.aspx?cite=10.99.020
http://app.leg.wa.gov/RCW/default.aspx?cite=9A.46.020
http://lawfilesext.leg.wa.gov/biennium/2003-04/Pdf/Bills/Session%20Laws/Senate/5758.SL.pdf?cite=2003%20c%2053%20%C2%A7%2096;
http://lawfilesext.leg.wa.gov/biennium/1997-98/Pdf/Bills/Session%20Laws/House/1297.SL.pdf?cite=1998%20c%20305%20%C2%A7%201.
http://lawfilesext.leg.wa.gov/biennium/1993-94/Pdf/Bills/Session%20Laws/House/2392.SL.pdf?cite=1994%20c%20121%20%C2%A7%203;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1981c138.pdf?cite=1981%20c%20138%20%C2%A7%202.
http://app.leg.wa.gov/RCW/default.aspx?cite=10.99.020
http://app.leg.wa.gov/RCW/default.aspx?cite=2.48.180
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.510
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RCW 9A.36.045 

Drive-by shooting. 

(1) A person is guilty of drive-by shooting when he or she recklessly 
discharges a firearm as defined in RCW 9.41.010 in a manner which creates a 
substantial risk of death or serious physical injury to another person and the 

discharge is either from a motor vehicle or from the immediate area of a motor 
vehicle that was used to transport the shooter or the firearm, or both, to the 
scene of the discharge. 

(2) A person who unlawfully discharges a firearm from a moving motor 
vehicle may be inferred to have engaged in reckless conduct, unless the 
discharge is shown by evidence satisfactory to the trier of fact to have been 

made without such recklessness. 
(3) Drive-by shooting is a class B felony. 

[ 1997 c 338 § 44; 1995 c 129 § 8 (Initiative Measure No. 159); (1994 sp.s. c 7 § 

511 repealed by 1995 c 129 § 19 (Initiative Measure No. 159)); 1989 c 271 § 
109.] 

NOTES: 

Finding—Evaluation—Report—1997 c 338: See note following 

RCW 13.40.0357. 
Severability—Effective dates—1997 c 338: See notes following 

RCW 5.60.060. 

Findings and intent—Short title—Severability—Captions not 
law—1995 c 129: See notes following RCW 9.94A.510. 

Finding—Intent—Severability—Effective dates—Contingent 
expiration date—1994 sp.s. c 7: See notes following RCW 43.70.540. 

Finding—Intent—1989 c 271 §§ 102, 109, and 110: See note 
following RCW 9A.36.050. 

Application—1989 c 271 §§ 101-111: See note following 

RCW 9.94A.510. 
Severability—1989 c 271: See note following RCW 9.94A.510. 

  

http://app.leg.wa.gov/RCW/default.aspx?cite=9A.36.045
http://app.leg.wa.gov/RCW/default.aspx?cite=9.41.010
http://lawfilesext.leg.wa.gov/biennium/1997-98/Pdf/Bills/Session%20Laws/House/3900-S3.SL.pdf?cite=1997%20c%20338%20%C2%A7%2044;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c271.pdf?cite=1989%20c%20271%20%C2%A7%20109.
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c271.pdf?cite=1989%20c%20271%20%C2%A7%20109.
http://app.leg.wa.gov/RCW/default.aspx?cite=13.40.0357
http://app.leg.wa.gov/RCW/default.aspx?cite=5.60.060
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.510
http://app.leg.wa.gov/RCW/default.aspx?cite=43.70.540
http://app.leg.wa.gov/RCW/default.aspx?cite=9A.36.050
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.510
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.510
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RCW 9.94A.535 

Departures from the guidelines. 

The court may impose a sentence outside the standard sentence range 

for an offense if it finds, considering the purpose of this chapter, that there are 
substantial and compelling reasons justifying an exceptional sentence. Facts 
supporting aggravated sentences, other than the fact of a prior conviction, shall 

be determined pursuant to the provisions of RCW 9.94A.537. 
Whenever a sentence outside the standard sentence range is imposed, 

the court shall set forth the reasons for its decision in written findings of fact and 

conclusions of law. A sentence outside the standard sentence range shall be a 
determinate sentence. 

If the sentencing court finds that an exceptional sentence outside the 

standard sentence range should be imposed, the sentence is subject to review 
only as provided for in RCW 9.94A.585(4). 

A departure from the standards in RCW 9.94A.589 (1) and (2) governing 

whether sentences are to be served consecutively or concurrently is an 
exceptional sentence subject to the limitations in this section, and may be 
appealed by the offender or the state as set forth in RCW 9.94A.585 (2) through 

(6). 
(1) Mitigating Circumstances - Court to Consider 
The court may impose an exceptional sentence below the standard range 

if it finds that mitigating circumstances are established by a preponderance of the 
evidence. The following are illustrative only and are not intended to be exclusive 
reasons for exceptional sentences. 

(a) To a significant degree, the victim was an initiator, willing participant, 
aggressor, or provoker of the incident. 

(b) Before detection, the defendant compensated, or made a good faith 

effort to compensate, the victim of the criminal conduct for any damage or injury 
sustained. 

(c) The defendant committed the crime under duress, coercion, threat, or 

compulsion insufficient to constitute a complete defense but which significantly 
affected his or her conduct. 

http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.535
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.537
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.585
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.589
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.585


 

(d) The defendant, with no apparent predisposition to do so, was induced 
by others to participate in the crime. 

(e) The defendant's capacity to appreciate the wrongfulness of his or her 
conduct, or to conform his or her conduct to the requirements of the law, was 
significantly impaired. Voluntary use of drugs or alcohol is excluded. 

(f) The offense was principally accomplished by another person and the 
defendant manifested extreme caution or sincere concern for the safety or well-
being of the victim. 

(g) The operation of the multiple offense policy of RCW 9.94A.589 results 
in a presumptive sentence that is clearly excessive in light of the purpose of this 
chapter, as expressed in RCW 9.94A.010. 

(h) The defendant or the defendant's children suffered a continuing pattern 
of physical or sexual abuse by the victim of the offense and the offense is a 
response to that abuse. 

(i) The defendant was making a good faith effort to obtain or provide 
medical assistance for someone who is experiencing a drug-related overdose. 

(j) The current offense involved domestic violence, as defined in 

RCW 10.99.020, and the defendant suffered a continuing pattern of coercion, 
control, or abuse by the victim of the offense and the offense is a response to 
that coercion, control, or abuse. 

(k) The defendant was convicted of vehicular homicide, by the operation of 
a vehicle in a reckless manner and has committed no other previous serious 
traffic offenses as defined in RCW 9.94A.030, and the sentence is clearly 

excessive in light of the purpose of this chapter, as expressed in 
RCW 9.94A.010. 

(2) Aggravating Circumstances - Considered and Imposed by the Court 

The trial court may impose an aggravated exceptional sentence without a 
finding of fact by a jury under the following circumstances: 

(a) The defendant and the state both stipulate that justice is best served 

by the imposition of an exceptional sentence outside the standard range, and the 
court finds the exceptional sentence to be consistent with and in furtherance of 
the interests of justice and the purposes of the sentencing reform act. 

(b) The defendant's prior unscored misdemeanor or prior unscored foreign 
criminal history results in a presumptive sentence that is clearly too lenient in 
light of the purpose of this chapter, as expressed in RCW 9.94A.010. 

(c) The defendant has committed multiple current offenses and the 
defendant's high offender score results in some of the current offenses going 
unpunished. 

(d) The failure to consider the defendant's prior criminal history which was 
omitted from the offender score calculation pursuant to RCW 9.94A.525 results 
in a presumptive sentence that is clearly too lenient. 

(3) Aggravating Circumstances - Considered by a Jury - Imposed by the 
Court 

Except for circumstances listed in subsection (2) of this section, the 

following circumstances are an exclusive list of factors that can support a 

http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.589
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.010
http://app.leg.wa.gov/RCW/default.aspx?cite=10.99.020
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.030
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.010
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.010
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.525


 

sentence above the standard range. Such facts should be determined by 
procedures specified in RCW 9.94A.537. 

(a) The defendant's conduct during the commission of the current offense 
manifested deliberate cruelty to the victim. 

(b) The defendant knew or should have known that the victim of the 

current offense was particularly vulnerable or incapable of resistance. 
(c) The current offense was a violent offense, and the defendant knew that 

the victim of the current offense was pregnant. 

(d) The current offense was a major economic offense or series of 
offenses, so identified by a consideration of any of the following factors: 

(i) The current offense involved multiple victims or multiple incidents per 

victim; 
(ii) The current offense involved attempted or actual monetary loss 

substantially greater than typical for the offense; 

(iii) The current offense involved a high degree of sophistication or 
planning or occurred over a lengthy period of time; or 

(iv) The defendant used his or her position of trust, confidence, or fiduciary 

responsibility to facilitate the commission of the current offense. 
(e) The current offense was a major violation of the Uniform Controlled 

Substances Act, chapter 69.50 RCW (VUCSA), related to trafficking in controlled 

substances, which was more onerous than the typical offense of its statutory 
definition: The presence of ANY of the following may identify a current offense as 
a major VUCSA: 

(i) The current offense involved at least three separate transactions in 
which controlled substances were sold, transferred, or possessed with intent to 
do so; 

(ii) The current offense involved an attempted or actual sale or transfer of 
controlled substances in quantities substantially larger than for personal use; 

(iii) The current offense involved the manufacture of controlled substances 

for use by other parties; 
(iv) The circumstances of the current offense reveal the offender to have 

occupied a high position in the drug distribution hierarchy; 

(v) The current offense involved a high degree of sophistication or 
planning, occurred over a lengthy period of time, or involved a broad geographic 
area of disbursement; or 

(vi) The offender used his or her position or status to facilitate the 
commission of the current offense, including positions of trust, confidence or 
fiduciary responsibility (e.g., pharmacist, physician, or other medical 

professional). 
(f) The current offense included a finding of sexual motivation pursuant to 

RCW 9.94A.835. 

(g) The offense was part of an ongoing pattern of sexual abuse of the 
same victim under the age of eighteen years manifested by multiple incidents 
over a prolonged period of time. 

http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.537
http://app.leg.wa.gov/RCW/default.aspx?cite=69.50
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.835


 

(h) The current offense involved domestic violence, as defined in 
RCW 10.99.020, or stalking, as defined in RCW 9A.46.110, and one or more of 

the following was present: 
(i) The offense was part of an ongoing pattern of psychological, physical, 

or sexual abuse of a victim or multiple victims manifested by multiple incidents 

over a prolonged period of time; 
(ii) The offense occurred within sight or sound of the victim's or the 

offender's minor children under the age of eighteen years; or 

(iii) The offender's conduct during the commission of the current offense 
manifested deliberate cruelty or intimidation of the victim. 

(i) The offense resulted in the pregnancy of a child victim of rape. 

(j) The defendant knew that the victim of the current offense was a youth 
who was not residing with a legal custodian and the defendant established or 
promoted the relationship for the primary purpose of victimization. 

(k) The offense was committed with the intent to obstruct or impair human 
or animal health care or agricultural or forestry research or commercial 
production. 

(l) The current offense is trafficking in the first degree or trafficking in the 
second degree and any victim was a minor at the time of the offense. 

(m) The offense involved a high degree of sophistication or planning. 

(n) The defendant used his or her position of trust, confidence, or fiduciary 
responsibility to facilitate the commission of the current offense. 

(o) The defendant committed a current sex offense, has a history of sex 

offenses, and is not amenable to treatment. 
(p) The offense involved an invasion of the victim's privacy. 
(q) The defendant demonstrated or displayed an egregious lack of 

remorse. 
(r) The offense involved a destructive and foreseeable impact on persons 

other than the victim. 

(s) The defendant committed the offense to obtain or maintain his or her 
membership or to advance his or her position in the hierarchy of an organization, 
association, or identifiable group. 

(t) The defendant committed the current offense shortly after being 
released from incarceration. 

(u) The current offense is a burglary and the victim of the burglary was 

present in the building or residence when the crime was committed. 
(v) The offense was committed against a law enforcement officer who was 

performing his or her official duties at the time of the offense, the offender knew 

that the victim was a law enforcement officer, and the victim's status as a law 
enforcement officer is not an element of the offense. 

(w) The defendant committed the offense against a victim who was acting 

as a good samaritan. 
(x) The defendant committed the offense against a public official or officer 

of the court in retaliation of the public official's performance of his or her duty to 

the criminal justice system. 

http://app.leg.wa.gov/RCW/default.aspx?cite=10.99.020
http://app.leg.wa.gov/RCW/default.aspx?cite=9A.46.110


 

(y) The victim's injuries substantially exceed the level of bodily harm 
necessary to satisfy the elements of the offense. This aggravator is not an 

exception to RCW 9.94A.530(2). 
(z)(i)(A) The current offense is theft in the first degree, theft in the second 

degree, possession of stolen property in the first degree, or possession of stolen 

property in the second degree; (B) the stolen property involved is metal property; 
and (C) the property damage to the victim caused in the course of the theft of 
metal property is more than three times the value of the stolen metal property, or 

the theft of the metal property creates a public hazard. 
(ii) For purposes of this subsection, "metal property" means commercial 

metal property, private metal property, or nonferrous metal property, as defined 

in RCW 19.290.010. 
(aa) The defendant committed the offense with the intent to directly or 

indirectly cause any benefit, aggrandizement, gain, profit, or other advantage to 

or for a criminal street gang as defined in RCW 9.94A.030, its reputation, 
influence, or membership. 

(bb) The current offense involved paying to view, over the internet in 

violation of RCW 9.68A.075, depictions of a minor engaged in an act of sexually 
explicit conduct as defined in RCW 9.68A.011(4) (a) through (g). 

(cc) The offense was intentionally committed because the defendant 

perceived the victim to be homeless, as defined in RCW 9.94A.030. 
(dd) The current offense involved a felony crime against persons, except 

for assault in the third degree pursuant to RCW 9A.36.031(1)(k), that occurs in a 

courtroom, jury room, judge's chamber, or any waiting area or corridor 
immediately adjacent to a courtroom, jury room, or judge's chamber. This 
subsection shall apply only: (i) During the times when a courtroom, jury room, or 

judge's chamber is being used for judicial purposes during court proceedings; 
and (ii) if signage was posted in compliance with RCW 2.28.200 at the time of the 
offense. 

(ee) During the commission of the current offense, the defendant was 
driving in the opposite direction of the normal flow of traffic on a multiple lane 
highway, as defined by RCW 46.04.350, with a posted speed limit of forty-five 

miles per hour or greater. 
(ff) The current offense involved the assault of a utility employee of any 

publicly or privately owned utility company or agency, who is at the time of the 

act engaged in official duties, including: (i) The maintenance or repair of utility 
poles, lines, conduits, pipes, or other infrastructure; or (ii) connecting, 
disconnecting, or recording utility meters. 

[ 2019 c 219 § 1; 2016 c 6 § 2; 2013 2nd sp.s. c 35 § 37. Prior: 2013 c 256 § 
2; 2013 c 84 § 26; 2011 c 87 § 1; prior: 2010 c 274 § 402; 2010 c 227 § 
10; 2010 c 9 § 4; prior: 2008 c 276 § 303; 2008 c 233 § 9; 2007 c 377 § 

10; 2005 c 68 § 3; 2003 c 267 § 4; 2002 c 169 § 1; 2001 2nd sp.s. c 12 § 
314; 2000 c 28 § 8; 1999 c 330 § 1; 1997 c 52 § 4; prior: 1996 c 248 § 2; 1996 c 
121 § 1; 1995 c 316 § 2; 1990 c 3 § 603; 1989 c 408 § 1; 1987 c 131 § 2; 1986 

c 257 § 27; 1984 c 209 § 24; 1983 c 115 § 10. Formerly RCW 9.94A.390.] 
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http://lawfilesext.leg.wa.gov/biennium/2015-16/Pdf/Bills/Session%20Laws/Senate/6219-S.SL.pdf?cite=2016%20c%206%20%C2%A7%202;
http://lawfilesext.leg.wa.gov/biennium/2013-14/Pdf/Bills/Session%20Laws/Senate/5912-S2.SL.pdf?cite=2013%202nd%20sp.s.%20c%2035%20%C2%A7%2037.
http://lawfilesext.leg.wa.gov/biennium/2013-14/Pdf/Bills/Session%20Laws/Senate/5484.SL.pdf?cite=2013%20c%20256%20%C2%A7%202;
http://lawfilesext.leg.wa.gov/biennium/2013-14/Pdf/Bills/Session%20Laws/Senate/5484.SL.pdf?cite=2013%20c%20256%20%C2%A7%202;
http://lawfilesext.leg.wa.gov/biennium/2013-14/Pdf/Bills/Session%20Laws/House/1383-S.SL.pdf?cite=2013%20c%2084%20%C2%A7%2026;
http://lawfilesext.leg.wa.gov/biennium/2011-12/Pdf/Bills/Session%20Laws/Senate/5011.SL.pdf?cite=2011%20c%2087%20%C2%A7%201;
http://lawfilesext.leg.wa.gov/biennium/2009-10/Pdf/Bills/Session%20Laws/House/2777-S.SL.pdf?cite=2010%20c%20274%20%C2%A7%20402;
http://lawfilesext.leg.wa.gov/biennium/2009-10/Pdf/Bills/Session%20Laws/House/2424-S.SL.pdf?cite=2010%20c%20227%20%C2%A7%2010;
http://lawfilesext.leg.wa.gov/biennium/2009-10/Pdf/Bills/Session%20Laws/House/2424-S.SL.pdf?cite=2010%20c%20227%20%C2%A7%2010;
http://lawfilesext.leg.wa.gov/biennium/2009-10/Pdf/Bills/Session%20Laws/Senate/5516.SL.pdf?cite=2010%20c%209%20%C2%A7%204;
http://lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bills/Session%20Laws/House/2712-S2.SL.pdf?cite=2008%20c%20276%20%C2%A7%20303;
http://lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bills/Session%20Laws/House/2858-S.SL.pdf?cite=2008%20c%20233%20%C2%A7%209;
http://lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bills/Session%20Laws/Senate/5312-S.SL.pdf?cite=2007%20c%20377%20%C2%A7%2010;
http://lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bills/Session%20Laws/Senate/5312-S.SL.pdf?cite=2007%20c%20377%20%C2%A7%2010;
http://lawfilesext.leg.wa.gov/biennium/2005-06/Pdf/Bills/Session%20Laws/Senate/5477.SL.pdf?cite=2005%20c%2068%20%C2%A7%203;
http://lawfilesext.leg.wa.gov/biennium/2003-04/Pdf/Bills/Session%20Laws/House/1175-S.SL.pdf?cite=2003%20c%20267%20%C2%A7%204;
http://lawfilesext.leg.wa.gov/biennium/2001-02/Pdf/Bills/Session%20Laws/House/1938-S2.SL.pdf?cite=2002%20c%20169%20%C2%A7%201;
http://lawfilesext.leg.wa.gov/biennium/2001-02/Pdf/Bills/Session%20Laws/Senate/6151-S.SL.pdf?cite=2001%202nd%20sp.s.%20c%2012%20%C2%A7%20314;
http://lawfilesext.leg.wa.gov/biennium/2001-02/Pdf/Bills/Session%20Laws/Senate/6151-S.SL.pdf?cite=2001%202nd%20sp.s.%20c%2012%20%C2%A7%20314;
http://lawfilesext.leg.wa.gov/biennium/1999-00/Pdf/Bills/Session%20Laws/Senate/6223.SL.pdf?cite=2000%20c%2028%20%C2%A7%208;
http://lawfilesext.leg.wa.gov/biennium/1999-00/Pdf/Bills/Session%20Laws/House/1849.SL.pdf?cite=1999%20c%20330%20%C2%A7%201;
http://lawfilesext.leg.wa.gov/biennium/1997-98/Pdf/Bills/Session%20Laws/House/1383-S.SL.pdf?cite=1997%20c%2052%20%C2%A7%204;
http://lawfilesext.leg.wa.gov/biennium/1995-96/Pdf/Bills/Session%20Laws/House/2472.SL.pdf?cite=1996%20c%20248%20%C2%A7%202;
http://lawfilesext.leg.wa.gov/biennium/1995-96/Pdf/Bills/Session%20Laws/House/2075-S.SL.pdf?cite=1996%20c%20121%20%C2%A7%201;
http://lawfilesext.leg.wa.gov/biennium/1995-96/Pdf/Bills/Session%20Laws/House/2075-S.SL.pdf?cite=1996%20c%20121%20%C2%A7%201;
http://lawfilesext.leg.wa.gov/biennium/1995-96/Pdf/Bills/Session%20Laws/House/1140-S.SL.pdf?cite=1995%20c%20316%20%C2%A7%202;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1990c3.pdf?cite=1990%20c%203%20%C2%A7%20603;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c408.pdf?cite=1989%20c%20408%20%C2%A7%201;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1987c131.pdf?cite=1987%20c%20131%20%C2%A7%202;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1986c257.pdf?cite=1986%20c%20257%20%C2%A7%2027;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1986c257.pdf?cite=1986%20c%20257%20%C2%A7%2027;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1984c209.pdf?cite=1984%20c%20209%20%C2%A7%2024;
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1983c115.pdf?cite=1983%20c%20115%20%C2%A7%2010.
http://app.leg.wa.gov/RCW/default.aspx?cite=9.94A.390


 

NOTES: 

Intent—2010 c 274: See note following RCW 10.31.100. 

Intent—2010 c 9: See note following RCW 69.50.315. 
Severability—Part headings, subheadings not law—2008 c 

276: See notes following RCW 36.28A.200. 
Intent—Severability—Effective date—2005 c 68: See notes 

following RCW 9.94A.537. 

Intent—Severability—Effective dates—2001 2nd sp.s. c 12: See 
notes following RCW 71.09.250. 

Application—2001 2nd sp.s. c 12 §§ 301-363: See note following 
RCW 9.94A.030. 

Technical correction bill—2000 c 28: See note following 

RCW 9.94A.015. 
Effective date—1996 c 121: "This act is necessary for the immediate 

preservation of the public peace, health, or safety, or support of the state 
government and its existing public institutions, and shall take effect immediately 
[March 21, 1996]." [ 1996 c 121 § 2.] 

Effective date—Application—1990 c 3 §§ 601 through 605: See 
note following RCW 9.94A.835. 

Index, part headings not law—Severability—Effective dates—

Application—1990 c 3: See RCW 18.155.900 through 18.155.902. 
Severability—1986 c 257: See note following RCW 9A.56.010. 

Effective date—1986 c 257 §§ 17 through 35: See note following 
RCW 9.94A.030. 

Effective dates—1984 c 209: See note following RCW 9.94A.030. 
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.I 

ln$auction No. -L 
It is your duty to decide the facts in this oase basc:d. upon the evidence; presented to yc,u 

during thi.~ trial. It also is your duty to accept 1he law from my ins!ru<:tiOl)S, regardless of what 
• I 

you personally beluwe the law is or what you personally tliink: it shollld be. You must apply.the 

law from .m)'. instructions to the f.ac13 that you <k:cide have been proved, and in this way decide 

Keql·in minii that a charge is only a11.accusation. Tho filing of a charge is not evidence • ... • i., 

that lhe charge is \!'Ue. Yow: decisions-as jurors must be ll!llde $Olely upon fflc: evidence presented ' .. 
' . 

during, these prQCeedlngs. 
l 

The evidence that you are t.o OOJlSider during }'ll\lr deliberatloos oonsists of the testimony 

that you bav~hcaro from witnes.ses, stipulations, oud the exhibits that! have admitted during the 
. ~ ' . ' . . , 

t:tial. If evidence WllS not admitted or ~ stricken from the record, then :you are not to oonsider·il 
~ ~ . - ' 

in tecic.bing ymir verdict 
.•' I 

Exhib!ill may have been marked by the court clerk and given a nurnl;ler, but they do oot . . . 
go with you to the jlll'Y room during your dehl,erf1tions unless they have !>e011 admitted into 

,, . 

evidence. The ~bits fhat have be';'l admitted will.~ ava!lab.le IO yo_u.ill.th.~ jury~om. . - . 

One ofmy duties has lieon to rule oo the admissibility of evidence. Do bot _be conceriled . . 
during your.deliberations aboJ!t the reasons fur my rulings on the evidenQe. lfI bav; ruled' that 

' . ., . ~ 

any evidence·i.s 'inadmissible, or jfl have asked you to distegard any eviqeoce, .then you must.not . . 

discuss that evidence during your delibet;,tions or consider it in reac~your vmdict, Do-not 

speculate whethec the evidence·would have favored ono party or the other. 
. . . 

In order to decide wheiher any proposition has been proved, you must cimsider all of.the 

~-~----
' --- ! ------ - ...... 

\,----- --- -- --- -- --- -



 

  

evidence that I have admitted that relates to the proposition. Each p~ is entitled to the benefit 

of all of1he evidence; whethe. OT not that party inirod1:1ced it. 
·. ' ' 

You are the sole judges of lhe cred!l>ility of each witn~. You are also the sole judges of 

the value or we1gl1t to be given to the testimony of each wimess. In considering a. witness's 
' . , .. 

testimony, you may coo.sider these thin~: the opportunity of fue \vimess to observe or know the . , 

things be or she testifies about; the eb'ility of the witness to observe accurately; the quality of a .. . . - . 

witness's memOfY while t&tifying; the manner of the witness while testifying; any personal 
' ' 

interest 'that the witness might have in the outcome.or the issues; any blas or prejudice that the 

witness may have shOMI; the n,asonablencss of the witness's statem.enl-9 in the cpntext of all of . . . . 
the other evidence; and any other factors that affect your ""aluation or belief of a wi~ or yollr 

' ' 

CMlluatioo -Of his or her tes!imony. 

The lawyers• remades, statern¢nts, and arguments are intended to help you understand the . - ' 

evidence and apply the law. It is important, however, for yo11 to remember that the Jaw yen;' . . ' .. 

statements are not evid~e. The evidence is the iestimony an.d the exhibits. The law is contained . . . . . . 

in my insnuctions to you. 

Y o'II must disregard any remarlc, statemeat. or argument that is not supporte,j by the 
' . . ' . 

~dence or the law in my instructions . . 
You may have heard objections made by lhe lawyers during.trial. Each party bas the right 

' . \ . 
to object to questions asked by another lawya, a11d may have a.duty to do s9. These objections 

. . ' 

should not influence you. Do not make any assumptions or c.lraw any c<1nclusi~ based on a . ' . . ., 

laW)ler's objections. 

Oor state constitution prohibits a trial judge from making a comment on the evidence. It 
' ' 

would be improper for me to o,cpress, by words·_or conduct, my personal opinion abo11t the value 

:..-'- .. -----· --- -- -------===-_1_ ~--- ---



 

  Q_f testi1J1()ny.or other evidence. I have not intaillonally done this. lf ii: appeari,d lo you that I have 

indicat.cd ·in.y personal opinion m any way, either d~g lrlal Qr _in gilling th~ insttuetion.s, you 
. . ' . 

must disregard this entirely . 

.You have nothing whatever to do with a.oy punlshmcrtt that 1114y be !mposed in case of a 

violation of the law. You may not consider the fact that punisluuent .ma:y follow conviction 
. . . 

except insofar as it may tend to mal::e you careful. 

The! order of these i.nstructio~ bas no 0s_ignificance as lo their relative. importance. They 
- . 

me alLlmpotlaot. In ~sing arguments, the lawyers may properly <Qscuss specific instruotions. 

During Yollr deliberations, you must consider the imtruooons as a whole. 

As jurors, you are officers of this court You must not let your emotions oyercome your 
' . . 

raliolial tbouglit process. You must 1'0llcll your declsi6n based on tho faCIS prov~ ro you and on 
•, ' . ' 

the law given to you, not on sympathy, prejlu:lice, or penooal preference. To assw-e that all 
\ ' ' 

parties ·fCCeive a fair trial, you most act impartially with an eame$t desire to reach a proper 

·.;.· 
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Julio Cesar Albarran Varona/Direct 1077 

A. Yes. 

Q. And I 'd like to ask you , are. you concerned about your 

sa fety in this case? 

MR . KENTNER: Objecti on, rel evance, your Honor . 

THE COURT : Do we need to d i scuss t hat away from 

the hearing of the jury? 

MR- MCCRAE : Probably. 

THE COURT : All right . I' ll have the jury ret urn 

to t he jur y room. 

(Jury not present . ) 

MR. MCCRAE : Your Honor, Mr . -- based on my 

moti on in limine, I asked Mr- Kentner i f he intended 

t o bring all t his out at the beginni ng of t he trial . 

He said he did. So I ' m goi ng into it now- And 

certa i nly the jury is entitled t o hear about what 

Mr . Julio Alba rran Varona gets . from this plea 

agreement. But by t hat same token, we're also.· allowed 

t o bring o.ut what this plea agreemen t is cos.ting him 

and what the down s i des of this are to him; what t he 

risks are not what the ris ks ar e, but what he 

percei ves the risks to be . Because yeah, he ' s getting 

pai d for it, but it ' s also cos ting h±m quite a bit . 

And so I think that the jury is . enti tled, if they're 

going to hear about the plea agreement, hear both 

sides of it. The pluses and minuses for him . 
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THE COURT : So your question was phr ased, again, 

exactly ho1r1? 

MR. MCCRAE : Are you scared about testifyi ng? l 

was going to go i nto a l i ttle bit more detail a f ter 

that . 

THE COURT : Yeah. As an o f fer of proof, what 

det a i l were you going to get into? 

MR . MCCRAE : I was going to get into whether he's 

been t hreatened,. whether he ' s been he ld in segregation 

because of t he - - because of his concerns . Whether 

he ' s -- t hose a re basically -- those are the general 

topics. 

THE COURT : You would ask this witness if he ' s 

been thr eatened? 

MR . MCCRAE : Yes . 

TH£ COURT: And do you have r eason t o believe 

he ' s been threat ened? 

MR. MCCRAE : cer tainly, yes , r eason to beli eve - 

you know, it 's been communicated to me that he's been 

t hreatened. 

THE COURT : By who? 

MR. MCCRAE : I don' t know this -- I 'm not sur.e 

clear of your questi on . By who did the thr eatening or 

who communicated it t o him? 

THE COURT : Who communicated it t o you. 
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MR. MCCRAE : Thank you. His attorney, 

Mr. Hagopian. 

THE COURT : Who is here in t he courtroom . 

MR . MCCRAE : Yes . 

THE COURT : So probably i t would be a two-part 

analysis , p:i:;obably· one is relevance., and then one<;> we 

get to relevance, then maybe i.t ' s relevance versus 

unf air prejudice would probabl y be the analysi s . And 

again , could you articulate the rel evance? I know 

you ' ve done i t once. 

MR . MCCRAE : Sur e . People come for ward for the 

state and do plea agL·eements , testif y truthfully, they 

get reduced sen tences. But ther·e' s also a big cost to 

them for t ha t . They ' re going to be snit ches in the 

·jail and in prison, they ' re go.ing· t o have to be 

separated out . I may be aski ng Mr. Hagopian to come 

up l ater, depending on how this •goes , to tal k about 

the steps he took to ~nsure Mr . Albar ran Varona ' s 

safety after he pl ed g ui l ty. ~ecause- this is a 

genuine fear he has before he entered i nto this plea 

agreement, he had to be assured of his safet y . You 

know, this i .s not just a I get a reduced sentence and 

i t ' s no t going to cost me anyt hing . It cost s him 

quite a bit . And 1 think that ' s rel evant if we ' re 

goi ng to -- and I think that ' s r e l evant, we're goi ng ·, 
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to bring that out . The person who was ki l led had a 

s igo stabbed on her talking about snitches. And · so 

that ' s a very real fear; a very real cost to testify . 

And so if we're bringi ng in t he advantages , t ha~ •s 

fine , but 1 thi nk we need to bring in t he 

disadvantages, too , t o say, you know, yeah, he ' s , you 

know -- he ' s got ? reason - - he ' s got reasons t ·o t ell 

the trut h and he ' s a l so g.ot reasons to not t ell the 

truth . 

THE COURT : Okay . Thank you . 

And then Mr . Kentner? 

MR. KENTNER : Your Honor, the question was "Are 

you concerned about your safety?" And that '· s really 

unrelat ed to my i ssue of getting into what t he 

resolut ion for hi m was in terms o f the pl ea agreement. 

Thi s i s completely s eparate . 

You know, to date , I have not r eceived any 

r eports of any threats, either from Mr . Hagopian or 

the· state . They talk about t hreats and fears . And I 

think it may be t he concern fo,r the actions of the 

attorney taking steps . 

My c l i ent has never thr eatened him, as far as I 

know, i n the j ail . Si nce he's pled, I "ve not seen any 

repo_rts, I ' ve not had anything from the j ail , I ' ve not 

had anything from t he s t ate , I ' ve not had anything 
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Julio Cesar Albarran Varona/ Direct 1081 

from Mr. Hagopian . 09,2J,47ru< 

In terms o f the segregati on, I can't control 09 ; p ,49A~ 

that . My client can't control that. The j ail makes 

t he determination. Maybe based upon what Mr . Hagopian 

i s tel l i ng the jail. Or maybe what Mr . Al barran is 

tel l i ng the jail. This is awf u.lly unfair in terms of 

character izing my client- in thi s light. 

. You know, _one of the jurors had asked i-f you 

r emember during the voi.r di r e and we actually selected 

her as a juror, i n t erms .of her· safet y . How does t his 

help prove the elements of the c r ime? I ' m enti tled to 

go into bias, because he-' s worked out some sort of a 

deal.. The inference i ·s , okay, ·thi s is the deal. If 

they have some sort of concrete proof to say, hey, 

l isten , okay, on such and suc h a date , Mr . Tapia 

contacted inmate X, and the.n inmate X went and told 

Mr . Albarran that , you kno1;, i f you t estif y, you ' re 

going to get hurt . That 's a littl e differe nt . I 

don ' t have anything to t hat effect. 

So you kno1-1 , it ' s easy to say, well , we had t o 

put him in segregation and I had t o remove h i m and 

take him to another j ail be.cause of his safet y . Well , 

you know , wher e is this comi ng f r om? You know , show 

me some evidence , some reports of l aw e nforcemen t 

offi cers , some inmates c oming to testify . I don ' t 
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have any of that . It's easy to say . But in terms of 

backing this up -- so I think it's just absolutel.y 

pr ejudicial to my client to get into that subject 

matter . 

MR . MCCRAE : This i s about his state of mind . 

Not any - - really what Mr . Tapia did or didn't do. 

It_' .s really about how this affects his ·state of mind. 

That ' s the important par t . 

THE COURT: The concern might be i t would be 

unfairly prejudicial , too . It's a broadly ,,wrded 

question , "Are you concerned about your safety?" I 

don ' t know, I •·m working on maybe a ques t ion that would 

be, are :i,ou concerned about consequences. because of 

how you tesci fied? Which is similar, I know. 

But before I del ve into that , as an offer of 

proof , can you tell me , then, you've said who your 

source i s for concern for safety . What is . the reason 

for t he concern fo r safety? Has there been a threat 

made? Coul d you be more specific on that?· 

MR . MCCRAE : Well , I was i n formed of specific 

threats earlier . Just yesterday Mr . Hagopian informed 

me tha t somebody who came up to Mr . Albarran - - again, 

I thi nk this is a couple levels of hearsay, one from 

Mr. Al ba·rran Varona through Mr . Hagopian, but formed 

a - - he ' s in t he i.solat ion dorm i n the jail. 
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Apparently somebody came up to his door and threatened 

him about testifying . I need t ,o ge1: a little - - I 

have.n't figured out exactly what time it is to go back 

and look at video yet. So we may want to do that . 

But at this point , yes, t hat ' s kind of what I've been 

infor med . 

THE COURT: Well, Mr. Kentner has acknowledged 

that if there ' s something specific about a specific 

threat made to thi s witness , that could be brought up . 

The example he 9ave was if a cellmate had rel ayed a 

t hreat to this witness , that would be admissible . 

MR. MCCRAE: I didn 't hear Mr . Kentner say that, 

b.ut okay . 

MR . KENTNER : Judge, it has to be tied back to my 

c l ient. I got inmates going up -- I have clients 

running around , threatening people , I ' m receiving 

police reports , I ' m receiving phone calls in other 

cases . So what ' s motivating peopl e to go up to other 

people? I mean this actuall y has to come back to my 

client . If he ' s in i solation, t hat means my client 

has no access to him . I don't know who has access to 

Mr . Albarran . My c l ient is in ;. cell. You know , how 

does he compmnicate wit h whoever is going up? This is 

i n the newspaper . The inmates get the newspapers . 

They read things all the time. We can ' t control what 
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Julio Cesar Albarran Varona/Direct 1084 

people are sayi ng. 

So if there's some concrete evidence. What I 'm 

saying is to get to that threshold, then I c ould 

listen to t his argument . I think it would be mor e of 

a l egiti mate arg.ument . Right now t here's nothing. 

I t ' s just and also I'm j ust finding t his out today . 

You know, I don't know hoiv l ong -- I think he ' s been 

here a week. And if that happened, why isn ' t this 

being disclosed to me? My investigator is here . We 

could ta ke statements of the inmates to mind out who 

the·se people are. 

So that 's the concern,. your Honor. 

About his state of mind, you know, he 's 

t-estifying t o the murder of Jill Sundberg. He 's 

testifying to the agreement that he entered into the 

bel'lefit . What his current stat e of mind is, is rea-lly 

irrel evant . 

If he ' s fearful , then the officers and the jail 

or at the prison, my unders t anding is he was at 

pri son, my guy is in the Grant County Jail . How is he 

intimidating him there? 

But my point is that his state of mind at the 

time of the event , not today, or not yesterday 

morning, I think - - so · r think that ' s irr elevant. 

·Thank you, Judge . 
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THE COURT: Thank you. 

I thinl< the state ' s position is it doesn't matter 

where the thr eat emanated f rom . I t ' s that he' s been 

t hreatened and the state a r-gues ther e.fore somehow his 

testimony is more reliable . 

MR . MCCRAE : You go to it's just a common 

feel ing and understandirrg, you go to prison as a 

snitch , your saf ety is in jeopardy . And ~hen he ' s .got 

specific threats . And so even i f i-t ' s not tied back· 

to Mr . Tapia, this i s a price he pays for this 

t estimony. 
( 

THE COORT : And Mr . Kentner , perhaps i f the r e was 

no thr eat t hat came from your client , but there 's a 

general con·cern he has for his safe ty a nd he ' s 

testifying in spite of that , ii: may need to be 

clar ifi-.,d that there's no evidence• that the threat 

came frail) your cli ent; i s that something you're asking 

for too? 

MR . KENTNER: Yeah . I mean unless there ' s ' . 

evidence to the contrary . But I don' t even think we 

should go there . I mean if th'e court rules against me 

and says , no , we ' re goi ng t o allow t he state to 

in.quire in t his, we cer t a i nly · want s ome. sort of 

instruction to the. jurors saying , hey, lis t en,. there ' s 

been no threats , I don ' t have any evidence , bµt I ' m 
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still going to allow this evidence· to come i n . 

MR. MCCRAE : Well , I wouldn't say - - I woul dn't 

agree that we can ' t prove t hre.ats d irectly c ame ·from 

Mr . Tapi a, because it ' s goi ng through the jail food 

chain. I certai nly wouldn't want to argue that it 

didn' t either . 

THE COURT : I ' m goi ng to develop more of an off er 

of proof from the state . But before I do t ha t , you ' re 

saying that this is new to you, this t esti mony? 

MR. KENTNER: It i s 1 your Honor . This is the 

first I ' ve heard of - - he 's indicat ing that he was 

threatened in prison . I don ' t know anything about 

that . 

the threats t hat I had lear ned o f were during the 

course of this, and some of the co-defendants· or 

material witnesse s said that Mr . Tapia had t hreatened 

them aft er the incident , back i n 2016. Okay? I ' ve 

riot hear d of a nything pert aini ng to current day 

t hr eats , which is while he ' s been her e . I ' ve never 

hear d of any inmat e coming up to him i n the last 72 

to, you know, 90 hours . I haven ' t heard anyt hing 

about t he prison . 

TH.E COURT , Okay . Could you be more speci fic as 

to what you're asking him about? Is it j ust that he 

knows i n gener al snitches have a hard t i me in pri son? 
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Or was there something specific? 

MR . MCCRAE: I was going to go into both . The 

first one was t he general -- the general l evel , and 

t hen are there specifi c things that make you 

' concerned. 

THE COURT: Any ob jection as to t he general 

category of his awareness t hat people in prison who 

are quot e - unquote snitches face di fficulty? 

MR. KENTNER: I do have an objecti on . Because 

i t's relevance . We're going to be wast i ng time about 

t he downside of cooperating with t he state . And i f 

Mr. Hagopian wants to counsel him off the record and 

advise hi m, what the j ury unde~stands in terms - - they 

cou.ld proJ:?ab ly f igure t hat out in t erms of , o kay , he's 

s nitched someone out, and i t would be similar to a 

rapist, a rapist who goes t o p .r ison, oftentimes is 

pic ked o n . Someone who has done a heihous crime is 

oft ent.ime.s picked on. Child abuse or somet _hing like 

that. I think that 's just you can s ee t hat from 

TV . I don ' t think we need to go into it . 

He may have fea rs and he may not . But what ' s the 

relevance of that? Because that's t he price that's

being paid? What are the benefi t s that he's getting? 

THE COURT : And then Mr . Mccrae? First of all, 

s o the category of general perception of this witness, 

Tom R. Bar tunek, RPR, CRR, CCR, CSR *2405 
Grant County Official Court Reporter 

?.0 . Bol:( 37 
Ephrata, Washington 98823 

(509) 154 - 2011 Ex ~. 4198 

09_:31 : 56A>' 

09 : 31 : 59AM 

09 ,n :olAI! 

09 : 32:0511>1 

09 : 32 : Q9AM 

09 : 32 :-09AN 

09:32: l0AI< 

09 : 32·:16AH 

09 : 32 , 19!>.M 

09 : 32 : 7.lll>: 

09: 32 : 29AM 

09 : 32 : 34A!( 

09:32 : 37A> 

09.: 32: GOr.Jo: 

09:32 :4 4AS 

09:32 : 48A!( 

09 : 32: 53A.": 

09,32 : 56~ 

09 :32 : !°>9!\} 

09:33 :02111 

09:33 ,05"' 

09 :33:081>: 

09:33:llA 

09 :33 : 16P 



 

  r l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11. 

12 

( 
13 

14 

15 

1 6 

17 

lS 

1 9 

20 

21 

22 

23 

24 

25 
1. 
'· 

•/ 

Ju.Lio Cesar Albarran Varona/Offer of Proof 1088 

I'm going to use t he wor d snitches here, shorthand of 

sni tches having difficulty in ~rlson . 

MR. MCCRAE : Yes . So I thi nk t hat 's relevant . I 

think i t ' s rel evant to why he.' s scar ed. We have thai: 

c ardboard box that tal ks about s nitches., when t here ' s 

a body in this case . 

THE COURT : Okay . All r:ight. So there's t wo 

c ate·gories of threat s or concerns . One i s j ust as an 

offer of p roof , perhaps his general awareness of hi s 

risk for t estif ying. 

MR . MCCRAE : Maybe c an I 

THE CODRT : I t sounds to me like t hat wou l d be 

admissible . I ' l l give t hat some more thought . 

But then next as an of fer of proof, anything 

specific . 

MR . MCCRAE: Can I just ask hi m? 

THE COURT : As an off er of proof, you may . 

MR. MCCRAE : Yes . 

OFFER OF PROOF 

BY MR . MCCRAE : 

Q. Mr . Albarra n Varona, bas somebody specificall y 

thr eatened you not to testi fy i n t his case? 

A. Yes . 

Q. Did t hat happen whi l e you were in t he jail here ? 
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A. Yes . 

Q. When? 

A. When I came las t time, when I d idn 't ·say anything and 

I was r eturned back . 

Q . ·Oka y. And what d i d -- do you know who that 11as? 

A. I know him by s ight . He's a white guy, but I don ' t 

know his name . 

Q. Okay. 

MR. KENTNER: I ' m sorr y , did you say white guy? 

I NTERPRETER SAUL CASTILLO : Yes . 

BY MR. MCCRAE : 

Q. And does t hat make- you f earful to test i fy? 

A. Not so much. 

Q. Are you concerne d about your safety in the prison , in 

t he jail ? 

A. Yes . 

Q. Why is that? 

A. Yes , because in Walla Wall a, they threaten me that if 

r testify, they were going t o stab me. 

Q. Who i s '' they"? 

A. In the tank wher e I was, because there were Surenos 

there , a nd a Sureno f r om here had gone over there, and 

he sneaked in a paper with him. 

Q . D,o you know t he· name o f that person? 

A. No , I don't ~now t he name. When the consulate made 
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arrangements to move me out of t hat tank, they showed 

me so.me pictures , and I pointed him out . 

MR . MCCRAE : Okay . Thank you . I don ' t think I 

ba-ve anyt hing more right now . 

THE COURT : Did you want to ask any quest i ons .of 

this witness as an offer of proof -- part of the voir 

di re? 

MR. KENTNER: I woul d , your Honor . May I P.leas.e 

do that? 

THE COURT: Yes . 

VOI R DIRE EXAMI NATION 

BY MR. KENTNER: 

Q. Mr . l\.lbarran, whe n did you arrive here f or purposes of 

test ifying in this trial? 

A. Last Thursday . 

Q. Okay . And what was t he date? Have you been in 

isola tion t he whole time? 

A. Yes . 

Q. Okay. And are the re other individua l s in the 

isolation tanks? What dorm room are you in? 

A. Right now they ' ve moved me down, but yesterday I was 

i n the tank wit h the Surenos . 

Q. So it sounds like you came here on Thursday, January 

31st ; does that sound cor r ect? You said last 
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Thursday. 

A. No, I got her e on the 24th. 

Q. _The 24th . Okay. Ver y good . So you 've been her e 

about two wee.ks. 

A. More or l ess . 

Q . Okay. What was the day that this pers·on came up to 

you on? 

A. The very day that I got here. 

Q. Okay . So the 24th . 

A. 'fes . 

Q. And what did the person say to you exact ly? 

A. They told me, I 'd better get moved out of t here as 

soon as possible, or else they were going to beat me 

up . And then that very same day, I think there was 

s.ome white guys ther e i n the tank with Gustavo or 

something , and I don't know wha-t mess-age was being 

sent around . 

THE COURT : Mr . Kentner, maybe 1 can save you 

some time . 

MR. KENTNER: Sure, your Honor . 

THE COURT : He's already t estified with regards 

to something told to him by, quote- u nquote, a white 

guy . 

MR. KENTNER : Right . 

THE COURT : Tha.t that didn ' t concer-n him. So I 
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don 't think th;,t's going to be admitted . 

MR . KENTNER : I ' ll go on to the Wal l a Wal la , i f I 

may, your Honor . 

THE COUR~ : Before we do t ha t , were there a ny 

other i nci dent?! besides this Walla Wal la i ncident and 

t he white guy? 

MR. MCCRAE : No . 

THE COORT : All right. Go ahead, then . 

MR. K'ENTNER: Thank you, your Honor . 

BY MR . KENTNER: 

Q. What did the person - - how long have you been at Walla 

Wal la? 

A. E'our months . 

Q. And do you remember the date when t his i ndividual at 

Wall a Walla threatened you or said something to you? 

A. It was on October t he 3rd . 

Q. And what d i d t ha t person say exac tly? 

A. He said r i ght away that word h ad already got t,en to him 

and that they had better watch out , be cause t hey were 

going to beat t he shit out of me . 

Q. Did t hey say anything else? 

A. No, they just said I had to turn over my I D number and 

my PIN number . 

Q. Did tbey ,ever ment ion Gustavo Tapia "s name? 

A. They didn't mention him, but they said that he was the 
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one that seht tne word out . 

Q. Okay . So you're saying that he was the one 

communicating thi s to t he individuals who were talking. 

to· you? 

A. Yes . Because sometimes t _hey were in the same -tank 

where he was, were transf.erred to Shelton at the same 

t ime I was, and the word ·was that I have a. five 

11\illion pesos on my head . 

Q. And who put the five million pesos on your head? 

A. Okay. The one who told me was that thi s was from 

where Mr . Tapia was located . We don 't know i f that 

was from him comi ng directl y or maybe from his boss . 

Q. Okay. So thi s conversation actually occurred in Walla 

G~alla and they told you all thes e details'? 

A. Okay . The five million pesos , that was from She l ton. 

And the other ..,as from the Surenos in Walla Walla. 

Q . Okay . Did you tell the - - did you tell the guards or·· 

the authorities at either Shel ton or Walla Walla? 

A. I did tell them in Walla Walla. 

Q. Okay . Did t hey create a report or did you write 

anything out? 

IL I showed them -- since I don ' t know how to write, I 

talked to them and I -- they showed me some photos, 

some pictures . I picked him out. And then t hey r ight 

aw-ay, they moved roe int o the hole, and they said that 

Tom R. Bartunek, RPR, CRR, CCR, CSR j22~5 
Grant County Cfficia.l Court- Reportec 

P.O. Bo" 37 
Ephraca , Washingcon 98823 

{509) 154-2011 Ext . 4198 

09 : 42:37A~ 

09 : 42 : 4l.A!< 

09:B:07Al' 

09 : 43 , 15l\l< 

09 : 43:211'> 

09: 43 :3U\M 

09:43 : 331,!! 

09:43 :Sl••· 

09 : 43 : !>'1~ 

09 : U : 03ru-'. 

09:44:lOAI• 

09 :44:2Bru! 

09:44:41.A),! 

09 :44·: uruc 

09 :.;5: 00iit-

09:45:0Jl\b 

09:4S:22Al 

09c<S:2-9AI 

09: 4!>:34A! 

09:4.5:41A 



 

  (' 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4 

15 

16 

17 

18 

19 

20 

21 
( 

22 

23 

24 

25 

Jul io Ce·sar Albarran varona/Voir Dire 1094 

the report w·as not going t o have my name , that I was 

the one that had said someth ing . 

Q . Let me ask you, have you recei·ved any other threat s 

whi l e you've been in Walla Walla unrelated to what you 

just conveyed to us? 

A. I haven't received any threats anymore, because I ' m 

all by myself i n -the hole . and I don't get to t a l k to 

II 

II 

II 

II 

anybody . 

MR . KENTNER : I have no additional questions at 

this t ime, your Honor . 

THE CqURT : Thank you. 

I ' d ask e i ther counsel to eli cit s peci f icall y 

t hese threats at Walla Walla or Shelt on, did that make 

him concerned for his safety? Because he ' s testified 

that the threat in the Grant County Jail did not make 

him concerned for his safety . He• te-stifi ed he ' s 

concer ned about his safety . But that question was 

sort of in a vacuum, it could nave been related to 

just knowing that he's a snitch . .So could you make 

that connection? 

MR . MCCRAE : Sure . 
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BY MR . MCCRAE : 

OFFER OF PROOF 

(Continued) 

Q. So talking about the five million pesos in Shelton , 

did that make you concerned for your safety? 

A. Some . 

1095 

Q. Arid how abou t the note and the threat in Wall a Walla? 

A. That too . 

THE COURT: Okay . And t hen t he other thing i s 

we' re using the word " threat.. " Could you also 

establi sh that was a threat made about testifying i n 

this case? 

BY MR. MCCRAE : 

Q. l:\nd did you 

INTERPRETER SAUL CASTILLO: Just a second . Let 

me finisn interpreti ng , please . 

Okay . 

BY MR. MCCRAE : 

Q. Did you associate that t hreat wi th t he agreement to 

test ify in this case? 

A, More or less . 

Q. Do you - - would you have f elt as threatened if you had 

refused to testi f y i n t his c ase? 

A. Well, I was - - I was in doubt , but I had to do i t . 

Q. Okay . Do you think you would be safer if you didn ' t 

Tom R, Bar tunek, RPR, CR!\ , CCR, CSR f2205 
Grant County Official Court Reporter 

P. O. BOX 37 
Ephrata , Washington 98823 

(509) 754- 2011 F..xt . ~198 

09 : 41 :0 911> 

09 : 41 :091'. 

09: •J: l0Al' 

09: 41 : 13At• 

09 : 47 : 2711> 

09 ; 47 :29AI• 

Al9 : 47 , 39;.1, 

()9 : 47 : 41A> 

09:4'7 : 113Ah 

09 :41:46t\l> 

0 9:47 :S0M 

09 : 47: 51.A• 

09 : 41:S2Al-: 

09:47, 57~ 

09:47 : SBAti: 

09, 40 , 0, ... 

09 ,48 :061\l 

09 , •S-:06Al 

09; 48: 08AJ 

0 9, 4 8 ; 18AI 

09 , 48 :2ll\: 

09- :48 :26A 

09:48:38A 

09 :48:451 



 

  r· 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1-5 

16 

17 

18 

21 

22 

23 

24 

25 

Julio Cesar Albarran Varorta/Offer of Proof 1096 

testi fy? 

A. Yes. 

THE COURT : Well ., that could agai n get back to a 

.general concern about snitches i n general. 

Could we have a l i ttle bi t more speci fici ty about 

if t ·he threats were rel ated to his te·stifying here? 

Maybe it ' s obvious to you , but~ ju~t - -

MR. MCCRAE : Okay . I ' l l try agai n. 

BY MR . MCCRAE : 

Q. If you didn ' t testify here, do you t hink that threat 

would have been carried out? 

A. I don't underst and your quest i on very well . 

Q . Okay. Was that t hreat given to you bec·ause you 

were 

THE COURT : Counsel , and I ' m sorry to i nterrupt. 

There ' s bee.n two threat s, one in Shel ton, one in Wall a 

Walla , you need to break them down. 

MR. MCCRAE : Sure . 

BY MR. MCCRAE: 

Q. Talking about the t hreat at Walla Walla, do you think 

you would have been threatened like that if you 

r efused to testify? 

A . No. 

Q. And t he five mill ion pesos , do you t hink that would be 

out t here i f you refused to testify? 
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A. No . 

THE COURT : And t hen Mr. Kentner, anything else? 

MR . KENTNER : Not at t his time , other than 

argument , your Honor . 

THE COURT: Okay . I can hea,r some argument . 

MR . KENTNER : May I proceed , your Honor? 

THE COURT: Yes . 

MR . KENTNER : Judge, when he described Walla 

Wall a, this sounds l i ke a shakedown . They wanted his 

PIN number, they wanted some codes. So I would exp.ect 

that inmates are so bored that when new people come, 

they try to shake peopl e down. It's pretty - - I don 't 

t hink that's beyond the real m o f possibilities of 

t rying to control people, especi ally gang members or 

people associated with gang members , or people who 

aren't even gang members. Pe_op L-e i .n prison have all 

the time and t hey ' re able excuse me, all the time 

-0£ the·day, and they want to control situations. You 

see it on TV , you se·e these documentaries sho~ing 

inmate- life is very different . This is a general 

intimidation, shakedown . 

I don ' t think - - if we were to poll 50 inmates 

going to Walla Walla, I wouldn 't be surprised i f 50 

inmates weren't shaken down . They· find out 

informat ion, i nformation i s exchanged in prison . They 
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try to use it against people . They try to i ntimidate 

you . They threa ten you . They try to get you. Who 

are these people, they ' re convicted felons , some of 

t hem a r e serving time for life . These ·are very 

general generali zations . We would love. to investigate 

t h i s . I don' t have any problems t aking the cime to 

i nvestigate.· this and coming back to this iss ue . If 1: 

had more concrete i nfor mati on . I don ' t think i t 's 

fair fo r Mr . Tapia, even in the general sense, that he 

says, okay, I ' m fearful , .and t hese are the potential 

thr eats . 

So we would object , your Honor. 

THE COURT : So are you saying this is the firs t 

time that yo1,1've r eceived information about these t wo 

threats in Walla Walla . 

MR. KENTNER : Yes . 

THE COURT : And the one i n Shelton? 

MR . KENTNER : Yes, s ir . 

THE COURT : Do you wi sh to respond to that , t hat 

Mr. Kentner is sayi ng this i s the first time that he 's 

heard about it? 

MR . MCCRAE : This i s also -- Mr . Hagopian -- I 

pretty much told you when I heard about t hese thing.s . 

Mr . Hagopian told me about what I said last night, and 

then we ' ve developed that here today. But t bis is the 
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first he was not here . . obviously , t his happene~ 

a fter he left her e the first time after we interviewed 

him. We didn ' t reinte~view him . He. expressed concern 

for hi.s safety. before . But t his is the first time 

I've heard of it too . 

THE COURT : Sure. Did he testif y t hat he ' s also 

concerned just becau'Se he ' s a snitch or an informant, 

just .in general that ' s a concern of his? Did he 

testi fy to that? 

MR.. MCCRAE : .I don' t know if he put it in thos e 

words. I can ask him. 

THE COURT : Okay . 

BY MR. MCCRAE: 

Q. Were you always concerned i n general about testi fying , 

about making your deal i n this case, for your safety?-

A . '/es . 

THE COURT : Thank you . 

What I ' m aoi ng to allow at this t ime is for the 
' -

wi t ness to testify a s to t hat fa c t ; that is , in 

general, he'·s concerned for his· safety , j us t bec ause 

o f a general a wareness that that's problemat ic when 

he's in prison . 

As to the two t hre at s, one out of Walla Wal la and 

one out of Shelton, I ' m not going to a l l ow that at 

this time, at least. And there 's a f e w r easons for 
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that . o9 , S4,26AM 

Th~ first is I'd like to see some case law or 09 :54: 2 91\M 

authority on t ha t particular issue . The second is 

def ense counse.l is being advised about i t for the 

fi rst time here, and I'm not critic izing the stat e , 

because the stat e's indicated this i s the fi rst time 

they ' ve heard about it, as well . 

Al so , I don't know if the state actually intended 

to offer the details of that . But if it did, there 

would be maybe some concer ns about hear s.ay being 

embedded in it. So for i nstanc e at one point he sai d, 

they said that he, the def endant , was the ·one who sent 

the word out , I think refer r i ng t o the thiea.t or maybe 

t he five mil l ion peso thing . But now we have hea·r say . 

And so I think we'd need s ome more time to be careful 

where· we ' re navigating with those two areas. 

I wasn't c l ear if the state was going to ask the 

detail about those t;vo thr.eats. It sounded like the 

st at·e -- go ahead . 

MR. MCCRAE : My intention was to ask about the 

threats, but not go i nto speci·f i cally where they came 

from. 

THE COURT: So what you were going to ask him was 

have _you received thr eats? 

MR. MCCRAE : Specific threats, what were they . 
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JURY SELECTION BEGINS FOR ILLEGAL 
IMMIGRANT ACCUSED OF KILLING 
QUINCY WOMAN 
January 29, 2019 ac 5:00 am / By EMRY DIN MAN Staff Writer 

EPHRATA-Jury selec1lon began Monday In the murder tria l of Gustavo Tapia Rodriguel, an illegal 

immigrant and the suspected shooter in the 2016 murder of 31 -year-old Quincy resident Jill Sundberg. 

Almost 70 po1ent1al jurors filed into Grant County Superior Court Monday morning for the days-long process 

of selecting 12 people who will decide Tapia Rodriguez's upcoming trial, which is expected to begin Friday. 

Tapia Rodriguez is facing charges of first-degree murder, wlch aggravating clrcumstances including being 

armed with a firearm, acting with deliberate cruelty, drive-by shooting and kidnapping. He is also facing 
second-degree unlawful possession of a firearm. 

Sundberg's body was found Dec. 22 near a rest area on the Old Vantage Highway, near George. Court 

documents indicate that Sundberg and Tapia Rodriguez were involved In an argument at the Shady Tree RV 
Par!(, near Quincy, and she was kidnapped and forced in an SUV. 

Tapia Rodriguez, along with co-defendants Ambrosio Mendez Villanueva and Julio Cesar Albarran Varona, 

allegedly took Sundberg ro a rest area near George wh,:re Tapia Rodriguez shot her 13 times. After the 

shooting occurred, Mendez VIiianueva allegedly grabbed a piece of cardboard, placed it on Sundberg's body 
and plunged a knife Into 11. 

The sheriffs office later released the contents of the note that was handwritten on the piece of cardboard. The 

message, which was written in Spanish, translates as: "For all those (expletive), (expletive) and (expletive) that 
show no respect to the gulf cartel." 

During testimony before the U.S. Senate Homeland Security and Governmental Affairs Committee, Grant 

County Sheriffs Office Chief Deputy Ryan Renenwald said alt five of the men are Illegal immigrants. The Gulf 

Cartel is one of Mexico's oldest drug cartels and is Infamous for widespread kidnappings, human trafficking 
and murders on both sides of the border. 

Tapia Rodriguez is also awaiting trial on separate charges involving the kidnapping and murder of 26-year-old 

Othello resident Arturo Sosa, who was found deceased near Royal City. 
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Jury selection underway in trial of man accused of killing Quincy 
woman 

By Joe Utter Jan 28, 2019 Updated Jan 28, 2019 

IFIBER O"• Naws 

QUINCY - Jury selection is underway in the trial for Gustavo Tapia Rodriguez, accused of brutally 

murdering 31-year-old Jill Sundberg in 2016. 

Tapia Rodriguez is facing charges of first-degree murder with aggravated circumstances including 

drive-by shooting, first-degree kidnapping, deliberate cruelty and armed with a nrearm, along with 

one count of second-degree unlawful possession of a firearm. 



 

  

Grant County Prosecutor Garth Dano said he expects opening statements in the trial to begin on 

Friday. The trial is expected to last about two to three weeks. 

The body of Jill Sundberg was located Dec. 22, 2016 along the Old Vantage Highway near Quincy. 

Investigators say she had been shot multiple times after being kidnapped from an RV park on state 
Route 283, where Sundberg lived. 

Tapia Rodriguez is accused of shooting Sundberg at least 13 limes before leaving in an SUV. 

Two other co-defendants, Julio Cesar Albarran Varona, :and Ambrosio Mendez Villanueva, 

previously pleaded guilty to second-degree murder and were both sentenced to more than 18 years 

in prison. As part of the plea agreement for the two men, both are required to testify in Tapia 
Rodriguez's trial. 



 

  

Tapia Ro<lriguez and Fernando Marcos Gutierrez, a material witness in the Sundberg case, both 

await trial in a fatal shooting of 26-year-old Arturo Sosa near Royal City just two weeks before 

Sundberg's death. Both Tapia Rodriguez and Marcos Gutierrez face first-degree murder charges in 

Sosa's death. 
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The Court granted the defendant's liminc motions(No.'s 4, 5, 10 and 15) at the pre-Dial 

hearing. 

A newspaper person was present in the coun at the time of the arguments on the motions 
in limine and presumably heard the rulings by the court. 

Subsequent to concluding the limine motion arguments and other pretrial matters. the 
first panel of prospective jurors were questioned by the court and counsel. 

In the evening of Monday, January 28, 2019, and as it is understood by defense counsel, a 
news story appeared on www.ifiberone.com and about the case proceeding 10 trial. 

In the early morning hours of Tuesday, January 29, 2019, and as it is understo0d by 
defense counsel, a 2nd anicle appeared oo line and in print format in the Columbian Basin 

Herald newspaper. 

Defense counsel and the defendant learned of the articles from the Coun on Tuesday, 
January 29, 2019 prior to and during the questioning of the 2nd panel of prospective 

jurors. 

The article from both sources are attached hereto and incorporated herein by reference. 

The article that appeared on www.iliberone .oom specified the following: 

"GTiint County Prosecutor Garth Oano said he expects opening statements in the 
trial to begin on Friday. The trial is expected to last about two to three weeks." 

"Tapia Rodriguez and Fernando Marcos Gutierrez, a material witness in the 
Sundberg case, both await trial in a fatal shooting of 26-year-olil Anuro Sosa near 
RoyarCity just two weeks before Sundber-g's death. Both Tapia Rodriguez and 
Marcos Gutierrez face first-degree murder chatges in Sosa's death." 

The article that appeared in print and online of the Columbian Basin Herald newspaper, 

~ecified the following: 
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"The sheriff's office later released the contents of the note that w11s handwritten 
on the pi~e of cardboard. The message, which was written in Spanish, translates 
as: "For all those (expletive), (expletive) and (expletive) that show no respect to 
the gulf cartel.'' 

"During testimony before the U.S. Senate Homeland Security and Governmental 
Affairs Committed, Grant County Sheriff's Office Chief Deputy Ryan 
Rectenwald said all five of the meo are illegal 

" Tapia Rodriguez is al~o awaiting trial on separate charges involving the 
kidnapping and murder of26-yeai--old Othello resident Arturo Sosa, who was 
found deceased near Royal City." 

The defendant believes be has been prejudiced as a result of the articles in both media 

entities and because the topics referenced in the articles were the subj~t of the defendant's 

motion in limine and which the Court granted. The defendant's affidavit is attached hereto and 

incorporated herein by reference. 

lSSUE 

Is the defendant entitled to a chal\llC of venue in light of the media coverage pertaining to his 

case and the charges he is facil\ll? 

LEGAL ARGUMENT IN SUPPORT OF MOTION 

The due process clauses of the state and federal constitutions guarantee the right to a fair 

trial by an impartial jury. Sixth Amendment to the United States Constitution; Article I s~. 22 

oflhe Washington Constitution; Powell v. Alabama, 287 U.S. 45, 77 L.Ed. 158, 53 S. Ct. 55 
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STATE OF WASHINGTON 
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