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ARGUMENT

CrR 3.3 was amended effective September 1, 2003. The amendment
to the rule was substantial. See: Drafter’s Comment, 2003 Rule, Wash.
Prac. 4A (8" ed. 2020).

The State, in its brief, relies upon two cases that predate the amend-
ment to the rule. The two cases are distinguishable.

In State v. Fladebo, 113 Wn.2d 388, 779 P.2d 707 (1989) the Court
noted that results from the Washington State Patrol Crime Lab (WSPCL)
were received by the Prosecutor’s Office within 36 days of the date of ar-
raignment in Municipal Court. The State delayed filing the felony charge
until February 17, 1987. Meanwhile Ms. Fladebo pled guilty to DUI.

The Fladebo case is no longer good law even though it was followed
in State v. Ross, 98 Wn. App. 1, 981 P.2d 888 (1999).

The facts in Ross parallel what occurred in Fladebo. Mr. Ross was
arraigned in District Court on a DUI. The Prosecutor’s Office received the
WSPCL report within the time-for-trial rule. The State did not file the fel-
ony charge until after Mr. Ross pled guilty.

The Ross Court reversed and remanded the case for determination

of whether or not the State had acted in good faith and with due diligence.



The good faith and due diligence provisions relating to the prior version of
CrR 3.3 are no longer applicable.

A review of cases that have been decided under the amended version
of CrR 3.3 are indicative of the fact that the related charge provision under
CrR 3.3 (a)(5) and CrR 3.3 (e)(5) has not been re-addressed. See: Wash.
Prac 4A, CrR 3.3, Note 31: Excluded Periods- Disposition of Related
Charge (Reserved. Watch this space for possible new cases decided under
the 2003 version of CrR 3.3.)

Mr. Arnett has located two cases discussing related charges under
the new rule. The first case is State v. Silva, 127 Wn. App. 148, 110 P.3d
830 (2005).

The Silva Court’s discussion of CrR 3.3 at 155 concludes:

CrR 3.3 confers a right to a defendant to be
brought to trial within 90 days of the arraign-
ment if he or she is out of custody. ... Where
multiple charges stem from the same criminal
conduct, the time for trial begins on the
date the defendant was held to answer on
the first of the charges. The purpose of this
rule is to prevent “‘prosecutors from harass-
ing a defendant by bringing successive
charges over a long span of time even though
all charges stem from the same criminal epi-
sode.”” [State v. Kindsvogel, 149 Wn.2d
477 , 480, 69 P.3d 870 (quoting State v. Lee,
132 Wn.2d 498, 503, 939 P.2d 1223 (1997)).]

(Emphasis supplied.)


http://courts.mrsc.org/html/supreme/149wn2d/149wn2d0098.htm
http://courts.mrsc.org/html/supreme/149wn2d/149wn2d0098.htm

In Mr. Arnett’s case the State was fully aware of what was discov-
ered in the backseat of the patrol car and in his pockets at the time of the
arrest. The State elected to proceed in District Court on charges of driving
while license suspended 3™ degree and possession of a legend drug. It did
not file the felony drug charges until after Mr. Arnett pled guilty.

In State v. Chavez-Romero, 170 Wn. App. 568, 285 P.3d 195 (2012)
the Court reiterated the duties of the trial court and the prosecuting attorney
in connection with the time-for-trial rule. The Court stated at 583:

Furthermore, both the trial court and the State
abused their duties under CrR 3.3. The trial
court is responsible for ensuring that the trial
is held in accordance with the rules. CrR
3.3(@)(1).... But, as between the State and a
criminal defendant, the State is responsible
for bringing the defendant to trial within the
speedy trial period. State v. Wilks, 85 Whn.
App. 303, 309, 932 P.2d 687 (1997).

The Wilks Court pointed out the State has alternatives when it comes
to multiple charges arising from the same incident if it is unable to obtain
information in a timely manner from another agency.

The Wilks case involved an interlocutory petition for discretionary
review. The Chavez-Romero Court involved a situation where the defendant

was in federal custody. A third case having some application to Mr. Arnett’s

situation is State v. Hand, 192 Wn.2d 289, 429 P.3d 502 (2018). The Hand


http://courts.mrsc.org/html/appellate/085wnapp/085WnApp0303.htm
http://courts.mrsc.org/html/appellate/085wnapp/085WnApp0303.htm

case involved a delay where the defendant was awaiting a competency eval-
uation.

Justice Madsen, in a concurring opinion at 307, stated:

Delay in state services due to lack of re-
sources is not unheard of. For example, when
the State is waiting for a toxicology report
that is delayed due to backlogs, prosecutors
may elect to dismiss an action without preju-
dice to avoid a speedy trial rights violation.

Here, it can be reasonably concluded that the State was aware that
there was potential for a felony drug offense. It is not unusual for law en-
forcement to conduct NIK tests on presumed controlled substances. If a pos-
itive reaction is noted it is then sent for further analysis to the WSPCL.

Moreover, in analyzing the State’s brief, there is no response to Mr.
Arnett’s argument on the rule of lenity. As argued in Mr. Arnett’s original
brief the rule of lenity applies to the interpretation of court rules.

Mr. Arnett reasserts the argument contained in his original brief in

connection with the error involving ineffective assistance of counsel.
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