FILED
Court of Appeals
Division Il
State of Washington
712212020 2:05 PM

_ 'No. 37043-7

COURT OF APPEALS OF THE STA’I‘E OF WASHINGTON
' DIVISION nr

STATE OF WASHINGTON, Respondent,
v.

ROBERT GAGE SREGZINSKI, Appellant.

BRIEF OF RESPONDENT

James L. Nagle

Michelle M. Mulhern
Attorneys for Respondent
240 West Alder, Suite 201
Walla Walla WA 99362-2807

- 509/524-5445



TABLE OF CONTENTS

. STATEMENT OF RELIEF REQUESTED. e _

. ISSUES PERTAINING TO

1.

REQUEST FOR RELIEF...‘-..’ ......... s
. STATEMENT OF THE CASE....convrotvrisrs

- ARGUMENT....ooococcvrirnien e

The appeilant s plea was made knowmgly,
voluntarlly, and mtellxgently .......................

The trial court did not err in 1mposmg drug/
alcohol treatment.......

The trial court did not err in imposing mandatory

COUIt COSES..ovvivvinirrnnrrennreanens e rereeeneean,

The State concedes that the trial court lacked
authorlty to impose interest on n0n~rest1tut10n
iegai ﬁnancxal obhgahons.. = PSP ST

The tr1a1 court dld not err in entering the No
Contact Order appended fo the Judgment and
Sentence ...................... [T PRI

| CONCLUSION........................‘....._.'.'....'...

Page

14

16
19

19

)



TABLE OF AUTHORITIES

Table of Cases '

 Badgett v. Securzty State Bank 1 16 Wash 2d 563, 569
807P2d 356 (1991)............ R SO SOTUPPTY o

Correale V. Umted States, 479 F 2d 944 947 (lst

Cir. 1973) ...... ......

McCarthy v. United States 394 U.S. 459 89 S. Ct 1166
22 L.Ed. 2““418 (1969) ....... e G

United Statesv Ailsworth, 927 FSupp 1438, 1445 _
(D. Kan1996) ....................

United States v. Bowler 585 F.2d 851 854 (7th
L T 3 T N .

United States v. Jones, 58 F.3d 688, 692, 313US. App.
D.C. 128 (1995

United States v. Rexach, 896 F.2d 710, 714 (2d Clr)
cert. denied, 498 U.S. 969, 111 8.Ct. 433, IIZLEd 2d 417
(1990)...-. ...... e et e e een

State v. Armendariz, 160 Wash 2d 106 156 P 3d 201,
(2007)......... '.' ............. e P

Statev Baldwin, 63 WnApp 303 310 11 818P2d1116 :

(1991)...,_........._.-._. .......... R reritie i e

State v. Barton, 93 Wn 2d 301 306, 609P2d1353 |
(1980) v irree st |

State v. Branch 129 Wn.2d 635,642,919 P2d 1228
(1996).cc et ——

i

Page

10, 11

19,20,21

18

5,7



- Inre Personal Restramr of Hews, 108 Wn 2d 579, _
741 P.2d 983(1987) ..... e e e, 7

State v, Kinzle, 181 Wn. App. 774, 326P3d870 o
QOT4).- oot eef et ens s 14

' _Stare . Luna Unpubhshed Opmwn pursuant fo GR 14 1 _
11Wn App ond 1010 (Nov. 4,2019)........... CTRUTIIRR 14,15

State v. Marler, 32 Wash. App. 503, 508, 648 P.2d 903 |
(1982). oo et 6

State v. Mollzchl 132 Wash.2d 80, 90, 936 P. 2d 408
(1997) ............................................................. 6

State v. Perez 33 Wn. App 258, 262 654 P.2d 708
(1982) .............................................................. 5

State v. Sledge, 133 Wash. 2d 828 947 P.2d 1199 (i997)
as amended (Jan, 28, 1998)..cvvcviiviiiii, 7

State v. S.M. 100 WnApp 401, 413, 996P2d 1111
(2000). 0o e s 7,8

State v. Smith, 74 Wn, App. 844, 848, 875 P.2d 1249
(1994) ........................................................ 7

State v, Taylor 83 Wash.2d 594, 597, 521 P.2d 699

State v. 'Walsh, 143 Wn.2d. 1, 17 P.3rd 591 (2001) ......... 12,13

State v. Wamock 174 Wn. App 608, 299 P34 1173 :
(2013) Beerieeiieniiaas 14

Table of Statutes and Court Rules

Criminal Court Rule 4.2...........c...... s 6,7

S



RCW 7.68.035....0.. oo - 16,17

RCW 9.94A.010............. e i 14
RCW 9.94A.505.rvvv. oo 1920
RCW 9.94A.607 oo e 14, 15
RCW 9._.9.4B.O40.........._.... ........................... e 17
RCW I0.01.1.60.._............,........_. ...... e | 18
RCW 10.82.090.................. e s 19

v



A. iD_ENT_ITY OF RESP(}_NDENT

| T.'hé State Qf..W.ashiz.lgton_,._re;')r.é.Sen.t.écli by thé Walié Walla Couﬁty ..
Pfosecutof; is the Res.pt_jﬁden_t. he_rein.. |
B.  RELIEF REQUESTED.

- Respo_ride.nt asé’erfs_ tﬁat ﬁo error .opclirred in the cénviction of the
Appeilanf. The. .imposition of iniefest on non-restitution Iegél financial
obiigétions rﬁay be-;orref:ted (')n.t.he judgmgnf-_ﬁnd senteﬁc;,e.

C. ISSUES N

i. _The appellant’s guilty pléa was made freely, voluntarily
and inteliigenfly.

2, The sentencé condition of “al;:ohoi/drug" treatment was

properly imposed.

3. The sentencing provision for supervision fees was properly
set forth,
4. “The State concedes that the tri_al court lacke_d authority to

impose interest on non-restitution legal financial obligations.
5. The trial court did not abuse its discretion in entering a civil

: aﬁ'ti_—harassmeht'pr(')tection order as paft of this criminal proceeding.



-~ D STATEMENT OF THE CASE
The appellant S statement of the case 15, essentlally correct ‘but |
: leaves out some 1mportant facts that bear dlrectly on the i issue on appeal

" The crlmes to Whlch the appellant plead gullty were commltted on
or about 22“d Apl'll 2016 The Informatzon was not ﬁled until 7“‘
November, 2017. CP 3. He did not plead 'gullty until 20“‘ May, 20_1 9. C_P. |
18-3.0. An Amended Informatioo, conforrning with tlte plgéa agr.e.ement
between the appeliant and .the Statt:, was ﬁlled on the same date. CP 16-17.

Three waivers of soeecl_y_trial were.ent_er.ed. cp _§;10,1 1.

During the two years, from filing the charge, untli the case was
resolved the record makes clear that there were intensive negotiations
between the appeIlant S attorney and the State, as well as various hearmgs,
motions, etc. The appellant was not sentenoed until 3 1St July, 2019. CP 76

The State amend_ed th.e Informatlon, pursuant to the pIea |
agreement, at the Char'_ige.of Ptea heariog_. RP 1. Trial coohsel-iotlicated .
there was no objection to the en'try. of t}le: Amended fnforrnation._-RP_2. In
fact, counsel for the a_ppelll_ant at the triall level, Jutie A Catlson Straabe, |
inoicatect that the “change of | pl_e.a.. compoet(e) to the Amended |

Information.” RP 2.



The piéa agfeenient between the S..t'.a'te énd the appellant was a plea
to reduce Count I fro.m. Murderm the_ Fifst.Dé_gr.eé to.Ménsliaughter in.:fthe |
~ First D.egreé.,.and. aménding Coﬁht 1L, .to As'.sault. in t}_xe. .:Secb_rid_.Degréé,
and dismissing the reméining counts. C? 22.RP I.In écfditiﬁn, the defen.se
would request the }ow énd of the fange, and the State would request a
standard range sen.tence, with the co;mts to run .cor'lcu_r'rent. CP ’22.

The Amended Infé'rmation contains the i_anguage, in Count iI,
naming Sé.ré Hiékt.nan-Mo:rse, aé ihé victim of tﬁe cfime of ASsault in the |
Second Degree. CP 16-17. RP 2.

During the allo.cu'tiori for the | guilty 'pléa, the appellant’s trial
attorney, Julie Carl_son-Strauf)e, _indicated that she ﬁnd her client
thoroughly reviewed the Chaﬁge of ?163. form, mofe than once. RP 2.

The Change of ..l.’l.ea fofm itself, above the app_ellaht’s signature,
states: “My lawyer ﬁas explained 1o Iﬁe, and we_have ﬁllliy discﬁssed, all
of the aboyé paragraphs...I_"unde'rst.arid .thern all. T ha.ve been giveﬁ_ a cIOpy
| of this “Statement of _Defé_ndant (.)n.l.Dlea of Guilty”. I ﬁave_no fuﬁher
_qﬁesfioﬁs to ask thc. judgé.” Cp 27 .. |

| The j.ud.g'e quéstioned the appell.ant _abou.t. eacﬁ of the applicablé.

paragraphs during the allocution. The appellant indicated, at each point,



that he understood the paragraphs, and in tptal had discussed it with his
attorney. RP 4-8.. |

Ms. Carlson Straube read the allocution for both counts, and".the
appellant indicated he agreed with her statement of the facts, by entering
his guilty pleas. RP 8.

The trial court made additional findings, as set forth in appellant’s
brief. Namely, that the court was familiar with the facts of the case, having
been assigned it from the date of the appellant’s first appearance. RP 9.

The Report of Proceedings, and both the Guilty Plea and Judgment
and Sentence, indicate that Judge John W. Lohrmann took the change of
plea and sentenced the appellant, contrary to appellant’s assertion on the
cover page of his Brief. RP 1. The court incorporated the Affidavit on
Probable Cause by reference. RP 9.

During the Sentencing Héaring, the defendant admitted to some of
the facts of the case, and indicated he was “willing to do the time”, RP 12,
He advocated for a low-end standard range sentence for himself, RP 12-
14. |

‘The court sentenced the appellant to the top end of the standard

range, or 280 months, on Count I, RP 29,



At sentencmg, the court did find the defendant 1ndagent RP 26.
g The court also 1ndlcated that the defendant was “h]ghiy mtelhgent” ond :
'had “good eammg capaczty RP 28. The court stated it was zmposmg the
mandatory fines. The court struck all other oosts, and recalculated the
appéliaﬁt’s total ﬁ_.nanci_al obligations at $SOG. CP78 :

In addition, ds the defendant hdd oloadéd guilty to a se_rious offens_e.
involving Sara Hiokman.-Morlslé, the court ofdered a Order of Protection as

part of the conditions of hisjudgment and sentence. RP 31.

E. ARGUMENT

1. The appellant’s plea was made knowulgly, voluntarlly
and mtelhgently :

‘When a defendant pleads guilty, there is a strong presumption that
plea is vo.luntarjr.' |

The defendant $ s1gnature on a plea agreement is “strong
evidence” the plea is voluntary. State.v. Branch 129 Wn.2d 635,
642, 919 P.2d 1228 (1996). And when the court inquires into the

~ voluntariness of the plea on. the record, as it did here, the
presumption of voluntariness is warranted State 'v, Perez 33
Wn App. 258 262 654 P.2d 708 (1982)



A “knowing and intelligent” surren_der of one’s constitutional
rights is also requiréd. GR 4._2(1) sets forth the conditions under which a
defendant may withdraw a plea of guilty. This rule prbvi_d_es as follows:

~ “The court shall allow a defendant to withdraw the
defendant's plea of guilty whenever it appears that the withdrawal
is necessary to correct a manifest injustice. If the defendant pleads
guilty pursuant to a plea agreement and the court determines under
RCW 9.94A.090 that the agreement is not consistent with (1) the
interests of justice or (2) the prosecuting standards set forth in
RCW 9.94A.430-.460, the court shall inform the defendant that
the guilty plea may be withdrawn and a plea of not guilty entered.
If the motion for withdrawal is made after judgment, it shall be
governed by CrR 7.8” CrR 4.2(f). :

The four indicia of manifest injustice recognized by the courts are:
(1) denial of effeqtive ass_isténce of coﬁnsel; (2) failure of the defendant or
one authorized by him to dosoto ratify the plea; (3) invéluntafy plea; and
(4) violation of plea agreement by the prosecution. State v. Taylor, 83
Wn.2d 594, 597, 521 P.2d 69_9 (1974).

“Plea agreements are contracts.” State v. Mollichi, 132
Wash.2d 80, 90, 936 P.2d 408 (1997). Just as there is an implied
duty of good faith and fair dealing in every contract, Badgett v.
Security State Bank, 116 Wash.2d 563, 569, 807 P.2d 356 (1991),
the law imposes an }mphed promise by the State to act in good
faith in plea agreements. State v. Marler, 32 Wash.App. 503, 508,
648 P.2d 903 (1982). See also Correale v. United States, 479 F 24
944, 947 (1st Cir. 1973) United States v. Bowler, 585 F. 2d 851,
854 (7th Cir.1978); United States v. Ailsworth, 927 F. Supp. 1438,
1445 (D.Kan.1996); United States v. Rexach, 896 ¥.2d 710, 714



(2d Cir.), cert. demed 498 U.S. 969 111 S.Ct. 433, IIZLEd 2d
417 (1990); United States v. Jones, 58F3d 688 692 313
USApp DC 128 (1995) . v

State v. Sledge 133 Wn. 2d 828, 838 39 947 P 2d 1199, 1204 (1997) as
amended (Jan 28 1998) ' _

A pleais considefed “in\lolﬁntary” zf the defendant did not |
understancl either the nataré of the charges .no.r the c.allaequex_ices of the
plea. CrR 4.2(d): In re Personal Restraint of_ﬁews, 108 Wn.2d 579, 590,
741 P.2d 983_(1_987);: State v. Berten, 93 Wn2d 301, 30.6_, 609 P.2d 1353
(1980); State v.. S‘nflith, 74 .Wn.App. 844, 848, 875. P.2d l249 (1_994);

| In determining Whéther a plea was volu:riiar’y, cquﬁs c_onslder the
totalify_ of the circumstan_ees_ includihg aral and written statéméﬁt# of . the
defenclant and the chal'ging doeumehl. l_S.’taz_‘e.v. Brar.zc_.h, 129 Wn.2d 635,
642—43, 919 P2d 1228_(1996); S_fa_te 12 Sm:th 74 Wh.Ap’f). at.__849,. 875
P.2d 1249, B o |

The appellant rehes on State v. SM 100 Wa. App 401 413 996 |
P 2d 1111 (2000) The rehance on th1s case is mlsplaced, as the facts are
strzkmgly dlfferent than the facts in the instant case.

Fu‘st the appellant S. M was a Juvemle 12 years o]d S M Id at .

403. Second, the appellant filed an afﬁdavit, al_ong w1_th his mother, anda -



Ieﬁgthy hedfing‘ Was_ held, both ind_icatiﬁé _that." his apﬁointed attorney ha’du
not sufﬁciently adv.i;s.ed hlm of h]S _ri'gilzts, had not I_explained wﬁét his. |
| gﬁilty plea meaht had not exp.iai.ned. the factual basis '.fo.r'the pieé but.
rather had his Iegai ass1stant rev1ew the procedu:e prior to the entry of the
plea Id at 404-408 |

The court in S, M found that the appellant recelved 1neffect1ve
assistance of counsel durmg the plea proces_s._“Because counsel s
performance wae deﬁeient and beeauee there is 'a_;eésongble.prebabiiity
that this deﬁciency' prejudieed S.M.,. we find a violatioﬁ of SM'S Sixth
Amendment right to .co.uns'el.' Tﬁis defect constit_utes a maﬂ_ifest injustice.
Consequenﬂy, ﬂ_'le trial cour.t_.erred iﬁ .deny.ing S.M....'s_ m_dtio_ﬁ to withdraw

his plea.” State v. S.M., Id. at 412.

Third, the court engaged .i.r_x_only a.'t.)rief co}loquy wi.t.h the
aﬁpeliant., did. nof review the standard.z‘ange, the collateral censequen_(_:es
of | the plee nor did thé | court .ens{lr:e tﬁat_ SM had an adeQuate
understandmg of the facts Id at 403 404 s

In the mstant case, there is no. clalm of meffectlve ass1stance of

eounsel. There was no motion in the tr1a1 court to thhdraw the plea, based



either on 1neffect1ve assmtance or materlal mtsdnderstandmg of any of the
consequences of the plea |

* Although the appellant claim_s he can “féyigw t.he_lp'lea for th_e first
time on appeal” (Apoellaht’s lSl‘.rief at 9), there is no basis to do .'so here,
nor is there a recor_d .b).r.which the Coul’t of Appeals can verify any o.f the
appellants clazms regardmg any purported laok of understandmg of the law
surrounding hzs gu1lty piea In fact the brleﬁng by the appellant does not
indicate any confusion or lack of awareness by the appellant as to either
the nature of the chargles or the t‘acts relating to them.

There is no mamfest m;ustme shown as the .defenda.nt got the
“benefit of his bargam ie. the standard range he bargamed for, the
collateral consequences of whxch both his attorney and the court mformed
him, as well as the sentenees in the two counts runnmg concurrently The
defe_ndant did not recetve any collateral consequences he was not informed
of nor.was any al]eged deﬁclency in the staterhent.of defendant on ;llea of
guilty materlally adverse to hls mterests In other words, desp1te the gu1lty
plea be1ng 1nartfully drafted by h1s counsel at the trlal court level it d1d

not induce h1m to take a deal he otherw1se would not have entered into,



nor did it result in consequences or a gr.eater sentence than he was advised
of at the time of the entry 6f his plea. |

In addition, the recofd that does exist, at the change of plea
hearing, indicates Judge Lohrmann thoroughly and carefully explained the
change of plea form to the appellant, repeatedly asked him if he had any
questions, verified that counsel had reviewed wi.th him éil_ of facts, all of
the consequences, and \&as satisfied at the trial level that the plea was
knowing, intelligent and voluntary.

Finally, the trial judge indicated that he was very familiar with the
case, had reviewed the probébie cause affidavit, and was satisfied there
was a factual basis for the plea. The probable cause affidavit is therefore
incorporated by reference, since appellant has listed that in the Clerk’s
Papers for the Court of Appeals to review. CP 1-4.

Likewise, the appellant’s reliance on McCarthy v. United States,
394 U.S. 459, 89 S.Ct. 1166, 22 L.Ed.2™ 418 (1969) is equally misplaced.
In that case, the appellant decided .to, seemihgly spontaneously in oﬁen
court, plead guilty to certain counts in exchangé for certain other counts
being dismissed. Jd. 46-462. There apparently was no Statement of

Offender on Plea of Guilty document filed, there was no factual basis at all

10



for the crimes to which the app_gilant was pleading guilty, there was no
" indication counsel had adequately advised him of the facts and the law. Id
At séntencing however, _thé a_ppel}aﬁt stated that he did not
“intend” certain ériminal acts, and his crime was as a result of “serious
illness™. Id. The court went on to ri_iake certain factual findings as a result
of a presentence investigation, and refused to allow the appeliant to
withdraw his pleas. Id
- That is patently not the case here. The factual basis, as listed
in the Probable Cause affidavit, does support a conviction for
Assault in the Second Degree. The appellant aimed a shotgun at the
victim in Count I, with Sara Hickman Morse standing less than 6
inches away from the victim, fully in the “blast zone” of the shotgun.
“Sregzinski and Witness B were in the front room when
Gabriel came out of the bathroom. Sregzinski confronted
Gabriel in the front room while he was holding the shotgun
and told Gabriel to sit down. Gabriel refused. Gabriel told
Sregzmskx he was going to have to shoot him and walked
toward Sregzmski Sregzmskl shot Gabrlel with the shotgun
at close range -
‘Witness B was near Sregzmskl and Gabriel but ‘turned
.thelr head prior to the shotgun blast. Blood spatter from the
forceful impact of the close range gun shot ‘went onto

Witness B’s clothing, ha;r and face. Gabriel told Witness B
to call the police as blood came out of his mouth. Gabriel

11



collépsed to the ground. Witness A came out of their

bedroom after they heard the sound and saw Gabnel s hfeless

‘body lymg on the ground.”
CP 2. |

It was understood .by all parties that Sara.Mo'rse Hickman
was Witness B, and such was indicated at the sgntencing héaring. RP
21. Those facts were not objected to by appellaﬁt’s counsel, nor was
the court’s reliance on the Affidavit of Probable Cause ﬁbjected to.
And certainly, by admitting to Count I, the appellant implicitly
admitted he knew who Witness B was, since Witness B was right
there, in the room, standing next to the vicﬁm when the appellant
fired the killing shot. | |

Finally, when appellant’s trial counsel drafted the Statement
of Offender on Plea of Guilty, she indicated s.he reviewed it with
him, and the co_urt S_pe(_:iﬁcally asked if his attorney had reviewed -tfxe |
statement with him, RP 2-3, 5, 8.

Appellant CIteS State V. Walsh 143 Wn 2d 1,17 p.3¢ 591 (2001)
for the proposal that an appeilant 3 lack of understandlng of the charges

allows for reversal on appeal. However, the fact of that case, and the

holding, are not on all-fours with the instant case

12



In Walsh the eourt held
_ ' “The defendant agreed to plead gullty to second-degree rape in
'exchange for the prosecutor $ promise to recommend a sentence at the low
end of the standard range. However, the partles were mistaken about the
propet standard range sentence--the standard range is higher than
.contemplated by the plea agreement. We hold that the plea agreement was

not voluntary and that the defendant is entitled to challenge the plea S
validity for the ﬁrst time on appeal.” . .

Walsh, 1d. at 34.

: ln the instan_t case, again,. there Was no material mistake by
the parties as to any issue legarding the standard range, the sentence,
the S_tate’.__s recemmendationé, or the co_llatefal"e.onseq.uences that
would permit review. of the t‘a_cttial basis for the plea for the ﬁrst ti_me
on appeal. .

o 'fhe appella_rlt can not show that there w_as any
misundetstahdirlg that created a _mani.'fest ittjustice necessit.ating the
plea to Coﬁnt I be mthdrawn | - |

- In fact, this issue en. appeal seems to. be an attempt by
appellant to renegotlate” the plea agreement long aﬁer 1t was
ﬁnallzed Certamly, removmg a count will result ina lower standard B

range than the one’ appellant agreed to and was sentenced 10.

13



Appellant should not be able to exercise “buyers remorsc_a".’ at this late
stage. Appellant ¢an point to no material interest that was _affécted by
his counsel’s inartful dréﬁing of the plea langua_ge. |

2. The ma} court ‘did not err in iniposi:_lg
drug/alcohol treatment o '

“The purpose of this chapter is to make the criminal justice system
accountable to the public by developing a system for the sentencing of
felony offenders which structures, but does not ehmmate, discretionary
decisions affectmg sentences, and to:...(5) Offer the offender an
opportunity to improve himself or herseIf (7) Reduce the risk of
reoffending by offenders in the community. » RCW 9.94A.010.

The 'appellant relies on State v. Warnock, 174 Wn.App. 608, 299
P.3™ 1173 (2013) However | |

(Appellant) next relies on Warnock and State V. szle, 181 Wn

App. 774,326 P.3d 870 (2014), to argue that imposition of a chemical
dependency evaluation condition is improper when only alcohol, but not
drugs, contributed to the offense. However, both Warnock and Kinzle were
decided under a prior version of RCW 9. 94A.607(1), which we
determined required that the evaluation be limited to alcohol if there was
no evidence that drugs contributed to the ctime. Warnock, 174 Wn. App.

at 614; Kinzle, 181 Wn. App. at 786. In 2015, the legislature. amended that
statute to allow a sentencing court to impose a chemical dependency
evaluation when an offender has “any chemical dependency” and
“regardless of the partlcular substance that contributed to the commission
‘of the offense.” Because the amended version of RCW 9. 94A 607( 1)
apphes here Wamock and Kinzle do not controi ”

" State v, Luna, Unpubhshed Opmwn pursuant to GR 14. I 11Wn App 2“d

1010 (Nov. 4, 2019).

14



Aith.oug:h tilis cese cannot :be cited as aﬁthofifatii(e precedeﬁt,_ Lun.a
is illustrative e_f the cﬁenge m the etatute coneerhing _imposition of |
community eorfe_efiens :eon_d'itiolns.. : | |

Iﬁ the instant eas:e; the “/f’ usually is read te mean “a.r_le’l./or”. This
will depend _en fhe needs of the individual_and resources of the
community. |

“LLA fehab.ilita.tii/e program'may include a directive fhat the
offender obtain an evaluation as to the need for chemical dependency
treatment related to the use of alcohol or controlled substances, regardless

- of the particular substance that contributed to the commission of the
offense.” RCW 9. 94A 607(1)

Certainly, the imposition of a treatreent pi‘egram, es deemed
necessary by the Department of Correctlon when on probatlon assasts in
1mplementmg the 1eg1slat:ve intent of the Sentencmg Reform Act It
ensures the offender an opportumty to nnprove him or herself” and

reduee(s) the risk of reoffendmg

Appeliant S oniy quzbbie w1th the 1mposmon of probatlon
conditzons seems to be the slash Ianguage, that 1ncludes possﬁ)le

alcohol treatment aiong w:th drug treatment.

15



Drugs certainly contributed to these crimes, and appellant
concedes as much.

Since the defendant’s suﬁstance abuse issue seems to be
primarily with dfugs (specifically metﬁanﬂphetamine), it is uglikely
he will be required to participate in an alcohol treatment eval.uation
or subsequent treatment, where it is not deemed necessary (and
thereby conserving limited community resources). However, the
statute does gi.ve DOC the scope to be able to fully assess the
appellant’s needs upon release, and require treatment as necessary.

3. The court did not err in imposing mandatory court

Ccosts.

(1)(a) When any person is found guilty in any superior court of
having committed a crime, except as provided in subsection (2) of this
section, there shall be imposed by the court upon such convicted person a
penalty assessment. The assessment shall be in addition to any other
penalty or fine imposed by law and shall be five hundred dollars for each
case or cause of action that includes one or more convictions of a felony or
gross misdemeanor and two hundred fifty dollars for any case or cause of
action that includes convictions of only one or more misdemeanors.

RCW 7.68.035(1)(a).
The $500 victim penalty assessment is mandatory, as demonstrated

by the legislature’s use of the word “shall”.

16



“The appellant then complalns that the Judgment and Sentence
orders hun to pay the costs of superwsmn Unless and Lll'ltll the legaslature
removes that language from the statute, that cost is leg1t1mately ordered, zf
the Department of Commumty Correctlons eiects to 1mpose it. ThlS can
reas_onably be said not to _be a cost impose_d by the court, but rather by
DOC. The language in the J&S merely gives the_ Department the euthority
to impose it if it so chooses.

In addition, the court can later take into account the appellant’s
inability to pay and/or indigency, and modify the terms of the non-
restitution, non-mandatory financial obligations:

‘() If the court finds that the violation was not willful, the court
may, and if the court finds that the defendant is indigent as defined in
RCW 10.101.010(3) (a) through (c), the court shall modify the terms of
payment of the legal financial obligations, reduce or waive nonrestitution
legal financial obligations, or convert nonrestitution legal financial
obhganons to community restitution hours if the jurisdiction operates a
eommumty restitution program, at the rate of no less than the state
minimum wage. estabhshed in RCW 49.46. 020 for each hour of -
cominunity restitution. The crime victim' penaity assessment under RCW

7.68.035 may not be reduced, Walved or converted to community
restltutlon hours.”

RCW 9.94B.O40(f)

A defendant may also request that his court costs be amended or remitted:
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A deféndant Who has been sentencéd to pay costs and v'vho. is not
in contumacious default in the payment thereof may at any time
petition the sentencmg court for remission of the payment of costs
or any unpaid portion thereof. -If it appears to the satlsfacuon of
the court that. payment of the amount due will impose manifest
hardship on the defendant or the defendant's imimediate family,
the court may remit all or part of the amount due in costs, or

modify the method of payment under RCW 10.01.170.

RCW 10.01.160(4). In making thzs detenmnat;on, the court looks at
whether a manifest.hardship \ivo.ul_d occur at the time that the government
would seek to collect on the obligation, not_at the time of senter_icing, or at
any other time where his future ability to pay is speculative at best. State v,
Baldwin, 63 Wn.App. 303, 310-11, 818 P.2d 1116 (199l).

As the court did not strike that language out, the court, in its
discretion Entended to grant DOC the ability to impose those costs in the
future. The court noted as stated above, that the appellant is “highly
mte]ligent” and has the capabihty to earn, although that capabihty is
limited while mcarcerated

The appellant is not without a remedy, should he remain indigent
upon release. The language in the Jodgrhent and Sentence riierely grants
DOC the ability to reciuest those costs, not that there will be no further

inquiry into the appellarit’s ability to pay them.
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_ 4 The State concedes that the trial court lacked authorlty to |
:mlpose mterest on non-restltutlon legai ﬁnancml obllgatlons

RCW 10. 82 090(1) provrdes that as of June 7 2018 no 1nterest

i shall accrue on nonrestltutlon legal ﬁnanmal oblzgaﬁons The oniy legal

ﬁnanelal obhgatlon imposed in this case is the $500.00 crime victim -

penalty.

‘5. The trial court did not err in entering the No Contact Order
r appended to the Judgment and Sentence

“(9) As a part of any sentence the court may impose and enforce |
crime-related prohibitions and afﬁrmatwe cond1t10ns as provided in this
chapter...” RCW 9 94A 505(9) : _

“(6) The court in grantlng an ex parte temporary antiharassment
protection order or a civil antiharassment protection order, shall have
broad discretion to grant such relief as the court deems proper.. ” RCW
10. 14 080(6) - :

| The Washington State Supreme Court has upheld the authorlty of a
' sentencmg court to 1ssue _No Contact Orders as part of the Judgment and

Sentence:

. “Instead we interpret RCW 9. 94A 505(8) as contmulng to provrde
trial courts with independent authority to rmpose crlme-related
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prohibitions, including no-contact orders”. State v. Armendarzz 160 Wash
2d 106 118 156 P 3d 201,207 (2007) :

The Armendarzz opmlon goes on o hold

“The plain Ianguage of the SRA supports the concIusmn that trial
courts may impose crime-related prohlbltlons mcludmg no-contact orders,
for a term of the maximum sentence to a crime. The SRA's legislative
hlstory and its 1nterpretat10n by the SGC further support the conclusion _
that RCW 9.94A.505(8) is intended to ‘provide trial courts with authonty
to impose such orders. Moreover, these same sources support the e
conclusion that such orders may last for the statutory maximum for the
defendant's crime. Thus, we hold that the trial court in the present case did
not exceed its authority under the SRA in imposing a five-year no-contact
order as part of Armendariz's sentence for third-degree assault.”

Id ar 120.

As far as a limit on the court’s authority, independent from
conditions of communlty custody, the Armendarzz court stated:

“(The) trial court authonty to 1mpose cnme—related proh1b1t10ns,
including no-contact orders, under RCW 9.94A.505(8), is independent of
authority to impose conditions of community custody. This being so, it
would be illogical to limit the effectiveness of orders imposed under RCW

' 9.94A.505(8) to a defendant’s commumty custody term. In contrast, a time
limit concomitant with the statutory maximum for the defendant's crime is
logical as well as supported by the plain language of the SRA, its
legislative hlstory, and its mterpretatxon by the SGC.”

Id. at119

- Inthe instant case, the appellant had prév_iously threatened Sara

Morse Hickman’s life. CP 1-4. She had been fhe target of pngéing
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harassment from the appe]lant RP 21—22 The appellant d1d not contest

thlS rec:1tat10n of the facts of the case at sentencmg

In addition, the court can enforce the No Contact Order, even

though it is not “technically” part of the conditions of sentence.
Ina footnote to Armendariz, the Supreme Court stated:

However, as the Court of Appeals concluded in Acrey, the SRA
does contam a mechanism for trial court enforcement of crime-related -
prohibitions unrelated to community custody. See Acrey, 135 Wash.App.
at 945-46, 146 P.3d 1215 (discussing court's ability to enforce such orders
under RCW 9.94A. 634( m.” ;

Armendarzz, Id. at 114, footnote 7.

| As a practical matter, the imposition of an Anti~hatassment Qrder
- grants law anforaement: _tht‘: ability t'o.' provide relief to the prbte.(_:ted part'y,
and enforce the cou_rt’é order of no contact. E{fen though _t}te' instant t:ase
does riot iaclu.de. dOmestic violence, as. contemp}ated by RCW 10.99 et
seq, Sara was the vxctlm ofa v1olent cnme and an eyewatness to

hom101de The argument that the court }acks the authonty to protect her
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from further harassment, as well as provide her with a remedy, is

distasteful.

The appellant admitted to the amended charges. There was no
argument that he would like to co_nﬁnue to have contact with Sara, against
her wishes. The court has broad discretion to enter these orders. A finding
of probable cause, as well as proof beyond a reasoné.ble doubt, was made
by the court upon entry of the appellant’s guilty plea. This is a higher

burden than that needed to sustain an Anti-Harassment Order.

F. CONCLUSION

For the forgoing reasons, the appellant’s convictions and sentences
for Manslaughter in the First Degree and Assault in the Second Degree,
should be affirmed.

DATED this 12th day of July, 2020.
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