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1. ARGUMENT

Mz. Keele brings up for the first time several errors in his responsive brief without
notice as required in RAP 5.1. The time allotted for such notice under RAP 5.2(f) has long
since passed. Accordingly, all arguments regarding the issue of a tenancy in common versus a
lien cannot be considered by the Court'.

The only argument before the based on our Notice of Appeal and is addressed to the
limited issue asserting that the trial court erred by delaying division of community property for
9 and 16 years after the final orders were entered.

Mr. Keele’s arguments that the length of the tenancy in common is a valid exercise of
the Court’s discretion are without merit. The Court simply lacked the authority to prolong the
partnership between the parties—although essentially cutting Ms. Long out of any control or
oversight—because the parties neither agreed to continue it nor is there evidence anywhere
that the business is viable or will be viable long-term.

Finally, Mr. Keele’s counter request for attorney’s fees must be rejected because he is
not an attorney and cannot earn attorney’s fees. Ms. Long, however, having hired an attorney
may request fees at the attorney’s rate regardless of whether said attorney is pro bono or not.

1.1. This is not a short term tenancy in common

M. Keele is correct in pointing to In re Marriage of Sedlock, 69 Wn. App. 484, 849 P.2d
1243, in arguing that a tenancy in common is allowed under Washington State law. As Mr.

Keele admits, however, the Court did not consider a long-term tenancy in common as is before

1 M. Keele argued below that the tenancy in common was a valid resolution and the Court agreed with him.
When a party actively participates in the entry of order, he cannot later claim that order in error. This rule applied
to a father seeking to withdraw his stipulation to terminate his parental rights in In 72 dependency of JM.R., 160
Wash.App.929, 249 P.3d 193 (2011). In that case, the father had “actively engaged in the decision to enter into
the stipulation.” Id at 943. He also had “ample opportunity to discuss the decision with his attorney before
agreeing to do so.” Id. Mr. Keele, likewise, was represented by two attorneys at trial
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the Court.

In addition, the division into a tenancy in common in Sedlock was found valid by that
Court specifically because it left “the parties as tenancnts-in-common for a short duration.”
Id. at 500. But the duration here is almost twice the length of the marriage.

On the contrary, the present case is much closer to Bernier v. Bernier, 44 Wn.2d 447,
267 P.2d 1066 (1954), where the trial court ordered that one party would have sole use and
occupancy of the marital home until the minor child reached 16 years old or that party
remarried. Id. at 448. Likewise, here, Ms. Long cannot access any value in the home until the
youngest child turns 23 and she cannot access any value in the commercial property or
business until he turns 30. Only then can she collect any interest and most likely only after
Coutt action to enforcethe division.

Mr. Keel’s further reliance on Wells ». Wells, 130 Wash. 578, 228 P. 692 (1924) and
Alissa v. Aissa, 151 Wash. 468, 276 P. 547 (1929) is equally unfounded. In Wells, “the trial court
awarded to each of the parties an undivided one-half interest in their 37-acre productive fruit
farm.” Id at 580. The Court upheld the division because “its earning power will probably
furnish to both a living.” Id. at 581. And because dividing it would yield in “less than its real
value.” Id. And the parties were still able at any time to divide the farm by a partition action.
Id

Here, however, the land is the only valuable part of the business. As Mr. Keele
indicates “As of the date of trial, the business had not yet been profitable, and no income had
been derived rom it. The expectation has always been that it will become profitable. During
the last year of our martiage, our income was from the wife’s SSI, her employment, and from
savings.” Responsive brief of B. Keele, citng Testimony of Brian Keele, p. 229-30. In addition,

Ms. Long does not enjoy the ability to seek a partition, she does not share in any profits and
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has no oversight whatsever of the business as indicated in the final order. She is completely at
Mr. Keele’s grace and mercy to tell her if the business is doing well or poorly.

In Aissa the court awarded property to the parties as tenants in common “until their
minor children become of age”. Aissa, 151 Wash. at 471. The Court, there, changed the decree
to award an undivided one-half interest . . . in fee simple, resulting, of course, in giving to each
an equal share in the rents and profits thereof.” Id. at 472. In doing so, the Court observed
“Ordinariliy, of course, it is udesirable to decree undivided interests in property as between
parties to a divorce decree. But the property . . . seems impracticle of physical severance . . .
without sale, and we are not advised a sale at this time would be desirable.” Id. The Court also
left open the option for either party to seek a partition of the property.

Here, again, there is no sharing of rents or profits. Mr. Keele has total and complete
control. He controls whether taxes are paid, whether the area is kept up, whether marketing is
done for the business, whether all codes are met, who enters the property, and how it is used.
Ms. Long suffers only negative effects of ownership with all the liability of an owner and none
of the benefits. Further, the property in question, the house and the commercial property, is
completely owned and could be burdened with a mortgage, sold, or otherwise divided without
losing its use value to Mr. Keele. But none of those options are cutrently available and will not
be available to Ms. Long to take advantage of property she owns and must report on any
applications, for 9 and 16 years respectively.

Contrary to supporting Mr. Keele’s argument that the property should not be divided
now, Wells and Aissa tend to indicate that it should be divided as soon as possible.

1.2. The trial court simply does not have the authority to delay the division of
property for the time it has

The Court has carved out two narrow exceptions fo the negeral rule that the court

cannot award property to the parties as tenants in common. A trial court has authority to
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award a family residence to divorcing spouses as tenants in common, provided that the tenancy
is for a short duraton and the hpouses’ respective interests in the residence are clearly
established. In re Marriage of Sedlock, 69 Wn.App. 484, 849 P.2d 1243, review denied, 122 Wn.2d
1014 (1993). A divorce decree making spouses tenants in common of a parcel of real property
until an optionee decides whether to exercise an option to purchase the parcel is also an award
within the ttial court’s discretion. In re Marriage of Irwin, 64 Wn.App. 38, 822 P.2d 797, review
denied, 119 Wn.2d 1009 (1992). But neither of these examples applies. We are dealing with 16
years on commercial property and a term of 9 years on residential property—both of which
are long terms.

It was, thus, error for the trial court to order that the property should be held for a
long-term. The property division should otherwise come into effect now and the option to
pattition restored or Ms. Long empowered to collect her interest in the property now.

1.3. Attotneys working pro bono may obtain an award of attorney fees

M. Keele cannot receive an award of attorney fees because he is not an attorney. Only
an attorney acting pro se may request an attorney fee award. In re Marriage of Brown, 247 P.3d
466, 470, 247 P.3d 466 (2011) (“We prevouisly exaplined that /gywers who incur fees
representing themselves should be awarde attorney fees where fees are otherwise justified
because they must take time from their practices to prepare and appear as any other lawyer
would. Leen ». Demapolis, 62 Wash. App. 473, 486-87, 815 P.3d 269 (1991). But no Washington
case extand this reasoning to a nonlawyer pro se litigant.”)

On the other hand, neither RAP 18.1 nor RCW 26.09.140 prohibit an award of
attorney fees for an attorney working pro bono. See Fabn ». Cowlity;, Connty, 628 P.2d 813, 685,
628 P.2d 813 (1998) (“Appellant argues, however, that counsel for respondents agreed to take

the case on a pro bono basis, and thus may not now claim statutory attorney fees. Even if this
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disputed allegation is true, the statute does not prevent an award of statutory attorney fees in
such a situation.”) Thus, an award of attorney fees may be granted under RAP 18.1 and RCW
26.09.140 regardless of whether the attorney works pro bono or for profit.

2. CONCLUSION

Mr. Keele attempts to assign error without notice of appeal or a cross notice of appeal
as required by RAP 5.1 and 5.2(f). His arguments regarding tenancy in common being changed
to a lien cannot be considered by the Court.

Mr. Keele’s reliance on case law is mistaken. The cases show that the Court may only
make an property division as a tenancy in common for a short term, if at all. The division, as
determined by the trial court, should become effective without delay and Ms. Long free to
seek that divison as both parties were able to do under cases cited.

Ms. Long further requests fees under RAP 18.1 and RCW 26.09.140.

Dated this 4" day of September 2020.

Res bmitted,

achary )C Ashby, \'(/ A H4S
Attornéy for Appe
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