SUPREME COURT OF THE STATE OF WASHINGTON

In re NO. 200,577-2

BRADLEY R. MARSHALL,

)

)

)
Lawyer, ) APPELLANT’'S SUPPLEMENT TO
) MOTION FOR DISMISSAL, OR IN
) THE ALTERNATIVE FOR A
) NEW HEARING WITH
) ILLUSTRATIVE EXHIBITS TO BE
) USED AT ORAL ARGUMENT
)

PURSUANT TO RAP 11.4

WSBA No. 15830

I. RELIEF REQUESTED
Bradley R. Marshall makes this supplemental motion for dismissal, or in the
alternative a new hearing ordered, based upon information that has now come to
light which was not available, or not previously known, at the time of his original
motion to dismiss herein.
Il. FACTS RELEVANT TO MOTION
~a. On April 4, 2003, James M. Danielson, personally and on behalf of his

law firm, signed a Personal Services Agreement with the WSBA to
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serve as Chief Hearing Officer with an implied fiduciary duty of loyalty,
lllustrative Exh. 10 (Each illustrative exhibit will hereafter be referred to
as an exhibit with a corresponding number);

'b. On June 18, 2004, Mr. Danielson appointed Ms.Teena Killian as
hearing officer in the Eric Hoort matter, Exh. 1, 14. Ms. Killian applied
for a position with the Bar in January of 2005 while she served as
hearing officer in the Hoort matter, Exh. 3, 14. Ms. Killian did not
disclose to Mr. Hoort that she had applied for the position with the Bar,
Exh. 1, 14. Ms. Killian was offered a job by the Bar, but did not accept
because of the salary, Exh. 3;

~c. Neither Mr. Danielson, the Hearing Officer Selection Panel, the Chair
of the Disciplinary Board, the Director of the Office of Disciplinary
Counsel or the Board of Governors removed Ms. Killian from the
hearing officer list or otherwise took corrective action after she applied
and was offered a position as disciplinary counsel, Exh. 1, ELC
2.5(a)(b)(c)(d)§ The hearing officer list is maintained by the WSBA
Board of Governors, together with the Hearing Officer Selection Panel
and the Chief Hearing Officer, who together are responsible for adding
and removing hearing officers, monitoring and training them, and
providing supervision of hearing officers, ELC 2.5(c)(d)(e) and (f);

d. On July 28, 2005, the Bar filed a grievance against Bradley R.

Marshall naming the WSBA as grievant; on September 30, 2005 the
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WSBA Review Committee ordered the matter to hearing, Exh. 8;

.. On December 7, 2005 Teena Killian notified the parties that she had
been appointed to serve as hearing officer in the Marshall matter but
did not disclose that she had previouély applied for employment with
the Bar, App. A(1).

f. On January 10, 2006 Ms. Killian signed an order setting the hearing
for May 22, 2006. On May 2, 2006, Ms. Christine Gray mailed Mr.
Kurt Bulmer an amended complaint containing three new charges -
Counts 10 through 12, Exh. 13;

9. On May 26, 2006, Ms. Killian again applied for a job as disciplinary
counsel with the Bar. At the time of her application, she wrote in her
cover letter that she was a hearing officer in the case of Bradley R.
Marshall and stated, “l would plan to recuse myself from the case if
discussions concerning the above referenced disciplinary counsel
position go forward”, App. A(4), but she did not disclose to Marshall or
his attorney that she had applied again for a position‘ with the Bar,
Exh. 4;

h. On June 2, 2006, the WSBA Director of the Office of Disciplinary
Counsel, Ms. Anne Siedel, wrote to Ms. Killian and noted her role as
hearing officer in the Marshall matter, stating that she would consider
her application right away and arrange for an interview, Exh. 5;

i. Ms. Seidel did not disclose to Marshall or his counsel that Ms. Killian
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had applied for a position with the Bar and did not request Killian to
disqualify herself in any.further proceedings, or otherwise take
corrective action, Exh. 1;

j. Bar counsel Gray and Busby were constructively placed on notice of
Ms. Killian's first application for employment when Killian filed her
application with the Bar on January 24, 2005 by virtue of their
employment as Bar counsel, Exh. 5, 15, and Exh. 19, Declaration of
Christine Gray;

kK. On June 1, 2006 Bar counsel Gray and Busby learned that Ms. Killian
had applied for employment with the Bar for a second time but did not
disclose it to Bulmer and Marshall for 21 days, until they had obtained
approval of the Amended Complaint and the scheduling order. They
then, finally, disclosed to Bulmer and Marshall that Killian had applied
for the Bar counsel position on June 22, 2006, Exh. 19, Declaration of
Christine Gray; »

I. On June 26, 2006 Marshall's counsel requested Killian to disqualify
herself as hearing officer; she complied shortly thereafter, Exh. 1;

m. Bulmer th’en requested that Danielson, on a 'pre-hearing basis, decide
several procedural matters: a motion to vacate all prior orders,
including the order allowing the amended complaint, a motion for stay
and a motion to conduct discovery; Bar counsel opposed all motions,

Exh. 13, 16, 19;
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n. On June 29, 2006, Bulmer filed a letter of disqualification of any
hearing officer with knowledge of the Killian matter, for fear that
Marshall would be prejudiced, Exh. 16;

o. Danielson was required under ELC 10.2(b)(3) and ELC 1.3(d) to
forward Bulmer's June 29, 2006 letter of disqualification to the Chair of
the Disciplinary Board, but he did not;

p. On August 9, 2008, Danielson appointed himself as hearing officer
after each party had used their single preemptory challenge to remove
two other hearing officers;

g. Danielson never addressed Bulmer’s letter of disqualification and
failed to heed Becky Crowley’s letter of August 10, 2006, cautioning
him to consider any possibility of “a conflict of interest with the
respondent, disciplinary counsel, or any of the witnesses in this
matter,” requesting that he “file a written request for recusal” if a
conflict existed. One glaring omission is noted in her conflicts list, i.e.,
the conflict of interest with grievant WSBA, Mr. Danielson’s contract
employer, Exh. 9, 17;

r. Danielson denied Bulmer's request for discovery and vacates Killian's
order allowing the complaint to be amended (but later reinstates
Killian’s order allowing the complaint to be amended); Danielson also
issued an order restraining the parties from discussing or pursuing any

information concerning the Killian matter, Exh. 17,
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*s. While Mr. Danielson served as hearing officer, he was a contract
employee for the Bar with an annual salary of $33,000, participated in
Bar committee meetings with Bar counsel and Bar officials where he
discussed issues related to the lack of adequate training of hearing
officers and other systemic problems within the disciplinary system as
referred to by the American Bar Association in its report of August,
2008, Exh. 10, 18, 20;

. t.  Bar counsel Busby and Gray were aware of Mr. Danielson’s
employment status with the Bar and his participation in BOG
Disciplinary and Task Force 2 committees when he appointed himself
as hearing officer, but they did not report this information to Marshall,
Exh. 20;

u. Danielson did not disclose any potential conflicts, offer his
disqualification on the record, or otherwise obtain from Marshall a
remittal, waiver, or his consent to serve as a hearing officer in
compliance with ELC 2.6(e)(5).

. STATEMENT OF ISSUES
Has a respondent’s right to fair and impartial hearing been violated
when a chief hearing officer fails to disqualify himself when his impartiality
might reasonably be questioned?
Has a respondent’s right to a fair and impartial hearing been violated
when a chief hearing officer fails to disclose all potential conflicts of interest

that might cause a person to reasonably question his impartiality?

Has a respondent’s right to a fair and impartial hearing been violated
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when a chief hearing officer fails to request a remittal of disqualification when
circumstances exist that might cause a person to reasonably question his
impartiality?

Has a respondent’s right to a fair and impartial hearing been violated
when the chief hearing officer, upon receipt of a letter of disqualification, fails
to disqualify himself or to forward a letter of disqualification to the Chair of the
Disciplinary Board for resolution in compliance with ELC 10.2(b)(3)?

Should the Court order a dismissal of all charges or order a new
hearing when a respondent’s right to a fair and impartial hearing was violated
by the conduct of a chief hearing officer?

IV.  EVIDENCE RELIED UPON
The following documents have recently come to the attention of Marshall and
will be used at the time of oral argument for illustrative purposes. Each
document further reinforces the need for the Court to dismiss this matter or

order a new hearing:

Exhibits Description

. KILLIAN:
1 November 24, 2008 letter of Special
f Disciplinary Counsel Robin H. Balsam finding
canon violations by Teena Killian, WSBA file
No. 07-01304, Marshall grievance against Killian.

2 WSBA Disciplinary Board’s Notice
with attached Finding and Order of
Review Committee I, dismissing grievance,
but issuing advisory letter on issues of
appearance of fairness, Bradley R. Marshall
Grievant, Teena Killian Respondent,
No. 07-01304, dated 03/6/09.

3 January 14, 2005 letter of Teena Killian
' to WSBA seeking disciplinary counsel position.
Notation of 1/24/05 indicates withdrawal of
application via telephone conversation for
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salary reasons.

4 . May 26, 2006 letter of Teena Killian to
: WSBA seeking disciplinary counsel position,
advising of hearing officer status in Marshall
matter and intent to recuse if discussions
“go forward.”

5 June 2, 2006 letter of Anne Seidel to
Ms. Killian noting concern regarding Marshall
and advising they will be considering her

application.
6 July 7, 2006 letter of Anne Seidel to
'- Ms. Killian advising position not offered to her.
DANIELSON:

7 WSBA Disciplinary Board’s Nofice
, with attached Finding and Order of
Review Committee 1V, ordering a hearing,
Lindia Richard Grievant,
Bradley R. Marshall Respondent,
No. 03-00826, dated 10/3/05*

8 WSBA Disciplinary Board’s Notice
With attached Finding and Order of
Review Committee 1V, ordering a hearing,
WSBA Grievant, Bradley R. Marshall Respondent,
No. 03-02047, dated 10/3/05*

*These companion grievances combined under
Public File No. 05#00103, In re Bradley Rowland
Marshall.

9 August 10, 2006 letter of Becky Crowley,
Clerk to the Disciplinary Board, to James Danielson
forwarding Order Appointing Hearing Officer,
Public File No. 05#00103, where James M.
Danielson as Chief Hearing Officer appoints himself
as hearing officer on August 9, 2006.
The third sentence of her letter asks for his recusal if he
has a conflict of interest with “respondent, disciplinary
counsel, or any of the witnesses” — glaringly omitting
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10

11

12

13

14

15

16
17
18
19

20

from the conflict list the primary grievant, WSBA, with
whom he had a contract of employment, establishing an
obvious conflict of interest.

Personal Services Agreement dated April 4, 2003
between James Danielson and the WSBA, under which
Danielson worked during the Marshall proceedings.

February 18, 2009 letter of James Danielson,
purporting to respond to the Marshall grievance,
WSBA No. 09-00229, but offering no response

to the allegations of conflict of interest,

perception of fairness and impartiality, appearance
of bias or prejudice, or other ethical improprieties.

March 16, 2009 letter of Conflicts Review Officer
Pro Tem Ronald T. Schaps finding no wrongdoing
by James Danielson, WSBA No. 09-00229, Marshall
grievance against Danielson.

July 6, 2006 Motion to Compel Documents by Kurt
Bulmer.

Declaration of Kurt Bulmer to Permit Limited Release
of Information.

Chronology of Killian/Bar application process.

June 29, 2006 Bulmer letter to Danielson.

August 10, 2006 Order of James Danielson.

2006-2007 WSBA budget.

December 15, 2006 Declaration of Christine Gray.

November 24, 2006 BOG and Task Force committee minutes

AUTHORITY

a. Respondent Danielson’s conduct violated the Code of Judicial

Conduct. According to ELC 2.6(b):
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The integrity and fairness of the disciplinary system
requires that hearing officers observe high standards
of conduct. To the extent applicable, the Code of
Judicial Conduct should guide hearing officers. The
following rules have been adapted from Canon 2 and
Canon 3 of the Code of Judicial Conduct as
particularly applicable to hearing officers and the
words “should” and “shall” have the meanings
ascribed to them in those rules.

b. Canon 3 states that judges shall perform the duties of their
office impartially and diligently. Specifically, (d)(1) states:
“Judges should disqualify themselves in a proceeding in which
their impartiality might reasonably be questioned...”.

c. According to ELC 2.6(E)(3)(A):

Hearing officers having actual knowledge that another
hearing officer has committed a violation of these
rules that raises a substantial question as to the other
hearing officer’s fitness for office should take or
initiate appropriate corrective action which may
include informing the appropriate authority.

Mr. Danielson was aware that Ms. Killian had secretly applied

for a job with the Bar on two occasions, but failed to notify

Marshall and failed to take any action whatsoever;

d. Mr. Danielson violated ELC 2.6 (E)(4)(iii) because he was
serving as an officer, director and and/or trustee of the Bar by
virtue of his paid position as Chief Hearing Officer and his

participation in the BOG Disciplinary and Task Force I

committees where he extensively discussed issues related to
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the claims at work in the Marshall proceedings, including

—_

the role of the hearing officer,

2. how a hearing officer should be removed,

3. the lack of training and educational
responsibilities of the hearing officer, and

4. criticisms made about him concerning his failure

to properly train hearing officers as referenced in

the ABA report dated August, 2006

Although ELC 2.6(f) contemplates that the Chief Hearing
Officer may hear matters, clearly the rule is not intended to
allow the Chief Hearing Officer to violate the Canons of Judicial
Conduct or the ELCs when his role as hearing officer will create
a clear question of his impartiality and a violation of due
process.

ELC 2.6(e)(4) requires:

(A) Hearing officers should disqualify themseives in a
proceeding in which their impartiality might reasonably be
questioned, including but not limited to instances in which: (i)
the hearing officer has a personal bias or prejudice concerning
a party, or personal knowledge of disputed evidentiary facts
concerning the proceeding; (ii) the hearing officer previously
served as a lawyer or was a material witness in the matter in
controversy, or a lawyer with whom the hearing officer
previously practiced law served during such association as a
lawyer concerning the matter or such lawyer has been a
material witness concerning it; (iii) the hearing officer knows
that, individually or as a fiduciary, the hearing officer or the
hearing officer's spouse or member of the hearing officer’s
family residing in the hearing officer's household, has an
economic interest in the subject matter in controversy orin a
party to the proceeding, or is an officer, director or trustee of a
party or has any other interest that could be substantially
affected by the outcome of the proceeding, unless there is a
remittal of disqualification;
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Danielson could have offered the alternative “remittal of
disqualification” found at ELC 2.6(e)(5) to obviate the need for
withdrawal but he did not:

Renmittal of Disqualification:

A hearing officer disqualified by the terms of subsections
(e)(4)(A)(iii) or (iv) may, instead of withdrawing from the
proceeding, disclose on the record the basis of the
disqualification. If, based on such disclosure, the parties and
lawyers, independently of the hearing officer's participation, all
agree in writing or on the record that the hearing officer's
relationship is immaterial or that the hearing officer's economic
interest is de minimis, the hearing officer is no longer
disqualified and may participate in the proceeding. When a
party is not immediately available, the hearing officer may
proceed on the assurance of the lawyer that the party's consent
will be subsequently given.

VI. CONCLUSION
The Court has made it clear through the ELCs what it expects of hearing
ofﬁcers. Adherence to the ELCs and CJCs has been completely disregarded
in this matter. For the forgoing reasons, the Court should dismiss this matter
and reinstate Marshall to resume his practice forthwith.

DATED: March 25, 2009
Respectfully submitted,

= ===
T
BRADLEY R. MARSHALL
Appellant Pro Se

i 121 Lakeside Ave., Suite 100B
Seattie WA 98122-7598
Tele.: 206 324-4842
Fax : 206 325-3305
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DECLARATION OF BRADLEY R. MARSHALL
AUTHENTICATING DOCUMENTS

[, Bradley R. Marshall, declare and state as follows:

1. [ am over the age of 18, competent to testify herein.

2. I cértify that, to the best of my knowledge and belief, the attached documents
[is’sed as Exhibits 1 through 20 are true and correct copies of the originals
théreof.

| CERTIFY UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTbN THAT THE FOREGOING IS TRUE AND CORRECT.

Signed at Seattle, Washington this 25™M day of March, 2009.

o =

Bradley R. Marshaii
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DECLARATION OF SERVICE AND FILING

On this date | provided a copy of the foregoing Appellant’s Supplement to
Motion for Dismissal, or in the Alternative for a New Hearing via email, with a copy
mailed on 3/25/09 via the U.S. Postal Service with first class postage affixed, to:

Scott Busby, Disciplinary Counsel
Washington State Bar Association
1325 4™ Ave., Suite 600

Seattle WA 98101

Email address: scottb@wsba.org

On this date the said document was sent via email for filing with the Clerk of
Court as follows:

Mr. Ronald Carpenter, Clerk
Washington State Supreme Court
Email address: supreme@courts.wa.qov

| declare under penalty of perjury under the laws of the State of Washington
that the fbregoing is true and correct.

Signed at Seattle, Washington on March 25/,2009.
S
/ Zﬁ/ \ %&\

Kay Gofdon, Admin. Assistant to
Bradley R. Marshall, Appellant
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ROBIN H. BALSAMP.S.

. ATTORNEYS AT LAW
A PROFESSIONAL SERVICES CORPORATION

Robin H. qusam
StevenE. Lust
Heather L. Crawford

CONFIDENTIAL

November' 24 2008

vBmdleyR Mar'shall o . Teena M. Kllhan ‘

Mar'shal,.l_ Firm. o '_ L Williams KasTner & Glbbs

121 Lakeside Avenue, Suite 100B. =~ - 601 Union Street; Suite 4100
Seattle, WA 98122-6587 - R - Seattle, WA 98101-1368 -

Re: Bradley Marshall V. Teena M Killian
WSBA File No. 07- 01304

Dear Mr' Mar'shall and Ms Kllhan

" This maTTer' was assigned to me as Specual Dlsc:plmary Counsel To conducT ‘he investigation
and analyze The grievance mdependenﬂy of the Bar Assocm’rlon : :

I have comple‘red my mvesﬁga‘hon and write to advise you of my concluswn before T repor'T
- this matter to a Review Committee of the Disciplinary Board. - My analysis is based on
telephone calls with Teena Killian, Eric Hoort, and Kurt Bulmer; a- review of the discipline file
~.of the WSBA; review of documents requested from Teena Killian, which were her May 26,
- 2006 letter to WSBA Human Resources; and an application for employment with the WSBA;

and review of the docket of Eric C. Hoort, proceeding no. 04-00037. T also reviewed materials

from the Bar Association, whlch are the January 14, 2005 letter from Teena Killian to the
‘HumanResources Director of the WSBA, including her resume and a writing sample; the May

' 26,2006 letter to Human Resources from Teena Killian, which attached her writing sample and -

resume; a June 2, 2006 letter to Teena Killian from WSBA; and the July 7,2006 letter from |

_ WSBA to Ms Krlhan which has her employmen'r application aﬁached

609 TACOMA AVE SOUTH TACOMA WASHINGTON 98402 _
TELEPHONE (253) 627—7800 FACSIMILE (253) 572-0912
Emall cmb@balsamlaw com S
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Based on my investigation, I am recommending that the Review Comml'H'ee issue an admonmon
If you wish to provide additional information or address my analys;s you should send it to me

before December 10, 2008. The Review Committee will be provided with the documentation

listed at the end of this letter and anything further that you send to me. All materials will
become public when and if the Review Committee orders the mcn“rer' 1o hearing or orders an
admonition be lssued unless the ma'rer'lals are cover'ed by a pr'oTec‘nve order, '

This gmevance arises fr‘om Ms. Killian ac‘rmg as a hearing officer ina gmevance against Br‘adley '

- Marshall, f;le no. 05 00103, whlle applymg for‘ a job to become dlsuphnary bar counsel

FACTS AS DISCLOSED BY INVESTIGATION

The 3r':evance discusses Teena Kllllans service as a hearlng offlcer' in Two separate Bar

‘proceedings that are unrelated. One of those pr‘oceedmgs was a gr‘revance against Eric B.

-Hoort. The hearing officer was Teena Killian, who was appomfed on June 18, 2004. The

findings of fact, conclusions of law, and hear'mg officer recommenda‘nons were filed July 15,

2005. A reprimand was filed against Mr. Hoort on December 15, 2005. According to - )

documents received from WSBA and Kurt Bulmer, on January 14, 2005 Ms. Killian applied for

a job with WSBA. According to her letfer, on May 26, 2006, she was offer"ed a job but did -

not accept because of the salary. ThaT is indicated as a note on the J anuary 15, 2005 letter

from Ms. Killian to the Bar Assocnaﬂon "On January 24, 2005, she withdraws her application:

 because she needs at least $90, 000 peryear.” Indiscussing the matter with Ms. Killian, she
admitted that she had applied for a job at the Bar during that time, and did not advise Mr.
Hoort or-his lawyer. Mr. Hoort ver'lfled Tha’r he was unaware Ms. Kllhan had applied fora Job

at the Bar‘

" The Bar has- no o‘rher' records of the employmenT process in 2005 since They destroy Thelr'_'

- files after two year's Ms. Killian does not have any documentation in r'egard to that request
for employmen‘l‘ oTher‘ than what was pr'owded :

As to the current matter, it is clear that Ms KI”IC(n mqu:r‘ed about cmd formally applied for a

job. with the Bar Association during fhe course of her‘ involvement as a hearing officer. ThlS S

was dlscover'ed by Mr. Marshall and hlS counsel, and a recusal was r'equesfed

_Ms Killian applied for a job with The Bdr on May 26, 2006, and noted lh her cover letter that -
she was a hearings examiner in the case of Bradley Marshall that was set for hearing on July -
24,2006. She said additionally, "I would plan to recuse myself from the case if discussions -

concerning the above referenced disciplinary counsel position go for'war'd " On June 2, 2006,

_WSBA notes her r'ole as a hear'mg offlcer' in the MarshaH ma‘rTer' and ThaT they (the Bar) - o

e
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would consider her application right away and arrange for an interview. On July 7, 2006, the
WSBA advises her they would not offer her a job. '

Bar counsel advises Mr. Marshall on June 22 2006 that Ms. Killian had apphed fora jobas Bar'.‘
Counsel. - The hearing officer recuses herself on June 26, 2006 Ms. Killian had signed an
order in the Marshall proceeding on June 8, 2006 o -

- VIOLA TION ANALYSIS

DISCUSSION. The Code of Judlcm! ConducT applles in this maT‘rer‘ to the GCTIVITleS of Ms.
~ Killian as a hear'mg officer in Mr. Marshall's discipline. In the preamble, it discusses that the
legal system is based on the principle that there is an mdependem‘ fair, and competent
Judiciary”, that it is part of the public trust, and that judicial officers should strive to

"enhance and maintain confidence in our legal system...The Code of Judicial conduct is ‘
intfended to establish standards for ethical conduct of judges...The text of the Canons and
Sections is mTended to govern conduc‘r of Judges and to be bmdmg upon Them

Canon 2 sTaTes ThaT judges should av0|d lmpr'opr'le“ry and appear‘ance of impropriety inall Thelr‘ :
- activities, and the purpose of Tha’r is ‘ro promoTe public confldence in ‘rhe integrity and

|mpar'T|ahTy of 'E‘he judiciary.

Canon 3 states Tha‘r judges shall perform the duties of their offlce lmpar'ﬂally and dlhgem‘ly‘ :
- Specifically, (D)1) states: "Judges should dlSquallfy Themselves ina pr‘oceedmg inwhich Thelr'
- impartiality mlghT reasonably be ques*honed ! : o

»Addmonally, a hear'mg officer is to. av0|d ‘rhe appear'ance of |mpropr'leTy (ELC 2 6(c)) and .
disqualify him- or herself when hlS or. her |mpar'f|aln‘y mlgh‘r r’easonably in question." ELC
2.6(e)d4A. - B , : - : - ,

Ms. Kllllan elfher' should not have apphed for the position with the Bar at The time she was
acting as a hearing officer, or she should have immediately recused her'self when she intended
to apply. Continuing in the role of a hearing-officer is an «appearance of impropriety when one -
is trying to get a job with the association for which one is supposed fo be acting in an lmpar"hal :
" manner r'egar'dmg aﬁorney dlSClplme : :

Both Mr. Mar'shafl and Mr. Hoort were upse“r Mr Hoom‘ ledrned for' the flrs‘r time during my -
discussion with hitn that the hearing officer was involved in applymg for work with the Bar -
Assocuaﬁon whlle acting as hear'mg offlcer' in hls matter. : o
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‘Because it appears that Ms. Killian violated the Judicial canons, ELC 2.6C and 2.6E(4)(a), T will
be forwarding this matter to a Review Committee for its con51deraﬂon The Review -
Committee has wide discretion and may dismiss the grievance, dismiss with an advisory letter,
issue an admonition or order the matter to hearing for' a public de'rer'mmahon of the violations

and the appr‘oprla‘re disciplinary sanction.

SANCTION ANALYSIS

The Washington Supreme Court has held that the American Bar Association Standards for
Imposing Lawyer Sanctions (1991 ed. & Feb. 1992 Supp.) ("ABA Standards") provide the
appropriate framework to impose disciplinary sanctions. In re Disciplinary Proceeding Against
Halverson, 140 Whn. 2d 475,492,998 P.2d 833 (2000); In re Disciplinary Proceequ Against
Johnson, 114 Wn.2d 737,745,790 P.2d 1227 (1990) The ABA Standards require examination
of (1) the duty violated, (2) the lawyer's mental state, (3) the extent of actual or potential for
~injury caused by the lawyer's conduct, and (4) aggr'avahng and mmga‘rlng factors.

. The nature of the duty violated Toge'rher' with the. lawyer's. menfal state and any potential
~injury generally determine the presumptive sanction to be applied. ABA Standards section 7.0

is most appllcable to the duTy to avoid the appear‘ance of lmpr‘opr‘le‘ry

It appears RespondenT acted knowingly. The actual mJury appear's To be the appearance of o
impropriety, and the presumptive sanction thus appears to be admonn‘uon See the attached
case, In re the Matter of the Disciplinary Proceeding Aqgainst Richard B. Sanders, Justice of
the Supreme Court of Washington, 159 Wn 2d 517,145 P.3d 1208 (2006)

. Aggravating or mmgcmng fac”ror's may cause the sanction to var‘y fr‘om the pr*esumphve'
sanction. Under ABA Standards Section 9.22, T believe the following aggravating factors are
pr'esem‘ in this case a pattern of misconduct and mulhple offenses

‘Under ABA S‘randards Secﬂon 9.32, T believe The following mu'hga‘rmg facTors are present:
absence of a prior disciplinary record, absence of a dishonest or selfish motive, full and free
disclosure to dlsaplmary board, and cooper‘qflve attitude Towar'd proceedmgs.

.The aggr‘ava'l'mg facTor's and ml‘rlga‘rmg fac‘rors do not appear To cause the smc*hon to var'y
from The pr-esump‘rlve sanc‘non : e



November 24, 2008
Page 5 of 5 '

- CONCLUSION

Based on my investigation and the ABA STandar'ds as discussed above Special Disciplinary
Counsel is recommending that the Review Committee issue an admonition (a finding of a rule
violation under ELC 13.5(a)). The Review Committee will advise you of its decision.

- Sincerely,

M Yo

ROBIN H. BALSAM
cco Elizabeth 'Tqrne'r'

Enclosures:

"« docket of Er'lc C. Hoor“r pr‘oceedmg no. 04-00037 =
-« January 14, 2005 letter from Teena Kllhan to the Human Resources Director of the
WSBA, resume and a writing sample :
. May 26, 2006 letter to Human Resour'ces fr'om Teena Klfhan whlch attached her
writing sample and resume : . :
o June 2, 2006 letter to Teena Killian from WSBA
e July 7, 2006 letter from WSBA to Ms. Kllllan with employmenT appllcaﬂon attached
~e Inre the Matter of the Disciplinary Pr‘oceequ Against Richard B. Sanders 159 Wn.2d

517, 145 P. 3d 1208 (2006)

RHB/cb

V:A\Marshall\L- MarshKulInlllSOScb
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WASHINGTON STATE BAR ASSOCIATION
DISCIPLINARY BOARD S

1325 Fourth Avenue, Suite 600 - Seattle, Washington 98101-2539
Telephone: (206) 727-8280 + Fax: (206) 727-8314
WILLIAM J. CARLSON
Chair of the Disciplinary Board
. NOTICE
Attached is a copy of the Findings and Order of the Review Committee of the Discipiina_ry Board. Please note the
appropriate section below for information on the findings, conclusions and order of your grievance:
[]  Dismissal

If the review com':riitteéiorders the grievance be dismissed with no further actions, the grievance will be dismissed. The
- decision of the Review Committee is not appealable, oo : Do : :

: )@f © Advisory Letter

- When a Review Committee dismisses a grievance, it also'rr'lay send the lawyer an advisory letter cautioning the lawyer

about his or her conduct. An advisory letter is not a finding of misconduct, is not a disciplinary sanction, and is not

public information.- -It:is intended to warn and educate the lawyer about conduct that could result in similar grievances.

D Admonition

If the Review Committee determined that there was sufficient misconduct under the Rules for Enforcement of Lawyer
‘Conduct (ELC) to warrant the issuance of an Adn’ionition under Rule 13.5 of the Rules for Enforcement of Lawyer
Conduct, a written Admonition will be issued shortly, and made a part of the lawyer’s records with the Washington State
Bar Association. . An admohition is public. information. EL_C‘3.1(b). : R F .

The respondent l'aw&er‘ir‘_iéy file a protest of the Admonition within 30 days of service of».t'he Admonition. Upon receipt
of a timely protest, the Admonition is rescinded, and the grievance is considered to have been ordered to a public hearing
by the Review Committee issuing the Admonition. The grievant will be notified if a protest is filed by the respondent

lawyer. A grievant méj}'r;ot protest or appeal the issuance of an Admonition.

L__] Order to Hearing or for Further Investigation

'If the Review Committee has ordered a public heariﬁg.or fe_fufned for further investigation, and 'you have any questions,
~ please contact the Disciplinary Counsel in charge of the file or the Office of Disciplinary Counsel at (206) 727-8207,

1 Other: e

If you have any qu;estion_s', Pplease contact the Disciplinary Coimsvel in charge of the file or the Office of the Disciplinary
Counsel at (206) 727-8207. The decision of the Review Committee is not appealable. Ce

Date: 3 l/@/?ﬁ N | . FileNumber: 07-01304

Mailed To: TEENA M. KILLIAN, BRADLEY R. MARSHALL

C TEm L

|
|
|
i
i
|
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BEFORE THE DISCIPLINARY BOARD OF THE

WASHINGTON STATE BAR ASSOCIATION '
Thomas Cena (Chair), Michael Bahn, Melinda Anderson :

_ FINDING AND ORDER OF REVIEW COMMITTEE I

% E\@Q@f\a& E"“\n

Respondent Lawyer: TEENA M. KILLIAN _ WSBA FILE NO. 07-01304

Respondent’s Counsel:

Having reviewed the materials regérding the above captioned grievanég, Review Committee II of the :
Disciplinary Board of the WSBA hereby makes the following findings, conclusions and order pursuant to the »

Grievant: BRADLEY R. MARSHALL

authority granted by Rules 2.4, 5.3, 5.6 and 8.2 of the Rules for Enforcement of Lawyer Conduct (ELC):

- O)

O)

C ‘.k(\ )

There is sufficient evidence of unethical behavior to take further action, and IT IS ORDERED that a

hearing should be held on the allegations of the grievance.
() and .consolidated with other grievances against this lawyer.

There is no evidence or insufficient evidence of unethical behavior to prove misconduct by a clear

- preponderance of the evidence, and IT IS ORDERED that the grievance should be dismissed with no

further action. Should there be a Jjudicial finding of impropriety, the grievant may request that the grievance

be reopened..

The allegations in the grievance do not constitute misconduct under the Rules of Professional Conduct.

Hence, the:WSBA does not have the: authority to-take further action, and IT IS ORDERED that the -

* grievance should be dismissed with nio further action.

; (>Q
)
()
)

O

The allegations in the grievance do not constitute a sufficient degree of misconduct which would warrant - -

further action except IT IS ORDERED" that an admonition should be issued to the lawyer. (ELC 13.5)

There is not sufficient evidence of unethical behavior to prove misconduct by a‘clear preponderance of the
evidence, and IT IS ORDERED that the ‘grievance is-dismissed, but an advisory letter be sent to the lawyer
pursuant to ELC 5.7 cautioning the lawyer regarding. ro ST

S ASSURa  nF ChPeagtaxe (F Tarraoeid

There is a negd for further information and IT IS ORDERED that ﬁlrt‘hcr_.i:m‘/estigatiori be cohductéd inthe

area of:

There is pendivr_xg"c':ivi'l or criminal action which involves substantiallvyv' fsixﬁil_af aﬁegations and IT IS o
ORDERED that investigation and review of this grievance should be deferred pending resolution of the ‘

civil or criminal litigation.

ATIS ORDERED under ELC 5.3(9) thaf vresbijo.nkd.ent .Iawyer pay § s vivn.'to:ta]. costs an_‘d expenses in .

connection with his or her failure to cooperate ,'_with:the’ disciplinary investigation(s), as documented in the
Report to Review Committee. : R . . :

and IT IS ORDERED____
Datedthis - (o =~ ‘@'of. -"/b@a\c&& 2009,

Cena, Chairperson of Review Committee II
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January 14, 2005 o N o E @ E IVIE
| o o M ?%‘43/ . AN 18
Human Resources Director o .. Y A . . /
S ThaledV. 28

Washington State Bar Association

2101 Fourth Avenue, Suite 400 _
Seattle, Washington 98121-2330 o
L ‘ . - . .. h R a .
Re: Disciplinary Counsel Position T/ : : T _ S
R - Needs ok oart FOKfr
Dear Human Resources Director: e o ' - : : ' S N

I am writing in response to your advertisement in the January, 2005 issue of the Washington _
State Bar News. I am interested in the possibility of becoming Disciplinary Counse] for the Bar -
Association. I ask that you treat this inquiry confidentially, PR - =
I have been practicing law since 1986. Iam currently Of Counsel at Williams Kastner & Gibbs
PLLC, where I have been practicing primarily commercial litigation and professional liability
defense since 1998. Previously, I practiced at Lane Powell Spears Lubersky for nine years,
primarily in the area of professional liability defense with an emphasis on attorney malpractice
defense. Ibegan my legal career at what is now Stafford Frey Cooper, practicing general civil

 defense litigation with an emphasis on police misconduct defense. Ihave had extensive
litigation and trial experience, P E ST CUR -

- Iamalsoa Hcéririgs Examiners for the Washington State Bar Association. It is the latter
experience that piqued my interest in the position being advertised, although practicing in the

- area of attorney malpractice defense also contributed to my interest.. . - , '

Thave enclosed my resume as well as a writing sample. My salary requirements are negotiable.
References iriclude Linda B. Clapham, a partner with Lane Powell Spears Lubersky (206-223-
7962) and Rashelle C. Tanner, General Counsel at Christa Ministries, (206-546-75 70). Icanbe
contacted on my direct line listed on my resume or at tkillian@wkg.com. - :

Thank you for }'?@)ur'cons?iderat-ion. o

Sincerely, |

Teena M. Killian! . - o - R

armpe

B D S N SRS

B b

. 1654462.1 f‘?’@;!}g‘:@ . ,'



EXHIBIT 4




L
¥
‘{
R

| | RECEIVED
May26,2006 A 302006

- WSBA OFFICE OF _
- DISCIPLINARY COUNSEL

] At 30 200 "

Human Resources, WSBA
2101 Fourth Avenue, Suite 400
Seattle, Washington 98121-2330

~ Re: Disciplinary Counsel Position
_Dear.Sir_ or Madant; :

. Please consider this my letter of inerest in the above-referenced position posted on the Bar

- Association’s website on May 25, 2006. Enclosed is my resume and a writing sample. I
interviewed for a-similar position last year, and was made an offer, but was not yet ready to make
- the salary adjustment it would have eritailed. Now I am. I have long been interested in working
in this capacity and am now in a position to do so. - S S o

Please note that T amcurrently the Hearings Examiner in the case of In Re fad1¢ /R. Marshall,
- Public File No. 05#00103. The hearing is set to begin July 24, 2006, I would plan to recuse
myself from the case if ':discussi@m ‘concerning the above-referenced Disciplinary Counsel -

position go forward,

Thank you for your. q;;i:;si&éz_'atian, |

-

- Sincerely,

'_ H'Teena M. Killian

vtk v
 Enclosures
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WSBA

} B OFFICE OF DISCIPLH‘JARYCOUNSEL _ |
Anne I Seide] - | o - Direct Jin: (206) 239-2109
GﬁéfDiscime:yCounsel ' T - Fax:(208) 727-8325
June 2,2006
TeenaK:Ihan
525 30™ Ave

Seattle, WA 98122
Re:  Your application for Disciplinary Counsel I position

DearMs Kﬂhan* .

inary Counsel position, In hg}gt of your concerns
] cer for the Bradley Marshall formal proceeding, 1

| ,you knew nght &way'ﬂzat we will be conszdenng your application. We will
: be centacg yeu in ﬁze nexi week or two to arrange for an mtcmew : '

’Thank you fer applymg foz ihe lzscz

‘ _-Sin.ce;%eiy,"} L

Annel. 'Seidelv' |
Chief Disciplinary Counsel

PR

\Washmmu Statr: BarAssocnnon . 2101 Fourth Avcnuc. Suite 400 / S»at'd., WA 98121 2530 '206~?27 8200/ fax 206-727- 8325
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OFFICE OF DISCIPLINARY COUNSEL

Anne T Scidel o , ' diret line: 206-239-2109
Director of Lawyer Discipline _ o _ - fax: 206-727.8325

July 7,2006

Teena M. Killian
52530 Ave
Seattle WA 98122 _

N

Re: A 2} lication for Disciplinar: Conrz__s__ql

.DearMs; K:{Ihan. |

Thank you for applying for the disciplinary counssl position and for interviewing with us.

We appreciated being able to consider someone with your very impressive credentials,

talents, and experience. We received resumes from a number of well-qualified

applicants, maling our selection difficult. -Although we are not able to offer you a
* position at this time, we will keep your resume on file for one vear. ’

Sincerely, o

27,

Amel Seidel

TR M et o
u«‘{:: b R L

Washington State Bar Association » 2101 Fourth Avenue, Fouth Floor / Seattle, WA 98124-2330 » 206.727-8200 / fax: 206727-8305
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WASHINGTON STATE BAR ASSOCIATION

-DISCIPLINARY BOARD

2101 Fourth Avenue ~ Suite 400 Seattle, Washington 98121-2330 ¢,
Telephone: (206) 727-8280 - Fax: (206) 727-8320

: 'MARCELLA F. REED
Chair of the Disciplinary Board

- NOTICE
Attached is a copy of the Findings and Order of the Review Committee of the Disciplinary Board. . Please note the

appropriate section beIoW for information on the findings, conclusions and order of your. grievance:

M Dismissal

If the review cominittee orders the ,gfievance be dismissed with no further a'ct_ivons,_ the grievance will be disﬁufssed. The
~ decision of the Review Committee is not appealable. : - . : - -

O | Advisory Letter

When a Review Committee diSm_isses a grievance, it also may send the 1awyé: an advisory letter cautioning the lawyer
about his or her conduct. An advisory letter is not a finding of misconduct, is.not a disciplinary sanction, and is not _
- public information. It is intended to warmn and educate the lawyer about conduct that could result in similar grievances.

O Admonition

If the Review Committeedeteﬁ‘z}inec.ll that there was sufficient ﬁﬁécon&uct u'nde_f the Rules for Enforcenieﬁt -of Lawyer

'Conduct (ELC) to warrant the issuance of an Admonition under Rule 13.5 of the Rules for Enforcement of Lawyer -

-+ Conduct, a written Admonition will be issued shortly, and made a part of the lawyer’s records with the Washington State
© Bar Association. An admonition is public information. ELC 3.1 (®). e o _

The respondent lawyer may file a protest of the Admonition within 30 days-of service of the Admonition. Upon receipt
of a timely protest, the Admonition is rescinded, and the grievance is considered to have been ordered to a public hearing
by the Review Committee issuing the Admonition. The grievant will be notified if a protest is filed by the respondent

- lawyer. A grievant may not protest or appeal the issuance of an Admonition. : e

,z&i X . Order to Hearing or for Furiher Investication o

- Ifthe Review Committeé has order_ed_ a public -vhea.tf’ing or returned for ﬁ.lrther im)eétigation,’ and you havé.any questions,
- please contact the Disciplinary;Cqunsé;l in charge of the file or the O_fﬁce;'of Disciplinary Counsel at (206) 727-8207.

Nk .. Other:

~ If you have any questiéns, please contact the ‘Disci_plinéry Cdﬁ;isel ix‘i”"éharge of the file or the Office of the Diéciplinary'
Counsel at (206) 727-8207. The decision of the Review Committee__is not appealable. Lo

Date: i@»’/g / D{ g o File Number: 03-00826

Mailed ‘T(): Lindia Richard, Kurt M. Bulmer

ool

25 “g g



BEFORE THE DISCIPLINARY BOARD OF THE

WASHINGTON STATE BAR ASSOCIATION
. Zachary Mosner (Chair), David Allen Kurtz, Susan B. Madden

~ FINDING AND ORDER OF REVIEW COMMITTEE Iv

‘Respondent Lawyer: Bradléy R. Marshajl a W.S.B.A FILE-
Respondent’s Counsel: Kurt M.‘Bulmer : ~ Grievant: Lindia

Having reviewed the materials regarding the above captioned grievance, Review Cbimnittee'IV of the
Disciplinary Board of the WSBA hereby makes the following findings, conclusions and order pursuant to the
authority granted by Rules 2.4, 5.3, 5.6 and 8.2 of the Rul_es for Enforcement of Lawyer Conduct (ELC): ‘

( V)/ There is sufficient evidericé of unethical behavior to take further action, and IT IS ORDERED: that a
' heagifig should be held on the allegations of the grievance. . ,
( and consolidated with: othcr grievances against this»lawyer.

() | There is no evideﬁce or insufficient evidence of unethical behavior to prove misconduct by a clear
preponderance of the evidence, and IT IS ORDERED: that the grievance should be dismissed with no
further action. Should there be a judicial finding of impropriety, the grievant may request that the grievance
be reopened. o - S : . :

( ) The allegations in the gneva.nce do not constitute nﬁéconduct under the Rules of Professional Conduct.
Hence, the WSBA does not have the authority to take further action, and IT IS ORDERED: that the
grievance should be_-divsgnvis'sevdﬂ.with no further_action.‘ ' o S ERE R

(") The allegations in the g1ie§éné¢ do not cbnstiﬁite é'sufﬁcient‘ degree of misconduct whidh-would warrant
further action except IT IS ORDERED: that an admonition should be issued to the lawyer. (ELC 13.5)

- () There is not sufficient evidence of unethical behavior to prove misconduct by a clear preponderance of the

evidence, and it is ORDERED that the grievance is dismissed, but an advisory letter be sent to the lawyer
- pursuant to ELC 5.7 cautioning the lawyer regarding : : AN :

(') Thereis aneed for ﬁ;;thei:»rli'»nf.bnnation and IT IS ORDERED that further investigation be conducted in the _ "
“areaof L o : _ oo e o

 ( ) There is pending civil or éi‘imi_nal action which ‘involves substantially similar all‘egatibns_ and IT IS 7
~ ORDERED that investigation and review of this grievance -should be deferred pending resolution of the

~ civil or criminal litigation. .

- () IT IS ORDERED under ELC 5.3(f) that respondent lawyer pay $ i total costs and expenses in
‘ connection with his or her failure to coo erate with the disciplinary investigation(s), as.documented in the
Report to Review Committee. : s Lo

() andITIS ORDERED____

o Dated this < »f.v,’"“‘ S :
' The vote was E;% D

003
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WASHINGTON STATE BAR ASSOCIATION
B DISCIPLINARY BOARD

2101 Fourth Avenue - Suite 400 - Seattle, Washington 981212330
Telephone: (206) 727-8280 - Fax: (206) 727-8320

R  MARCELLA F. REED
Chair of the Disciplinary Board

NOTICE

Attached is a copy of the Findi.ngs and Order of the Review Committee of the Disciplinary Board. Please note the
appropriate section below for information on the findings, conclusions and order of your grievance:

D . Dismissal

If the review committee orde:s the ,gziévaﬁce be dismissed with no further actions, the grievance will be dismissed. The
. decision of the Review Committee is not appealable. o o g

[0 . Advisory Letter
- When a Review Committee dismisses é 'gficvance, it also may send the' lawyer an advisory letter cyau'tiom'ng the lawyer
about his or her conduct. An advisory lettér is not a finding of misconduct, is not a disciplinary sanction, and is not
public information. It is intended to warn and educate the, lawyer about conduct that could result in similar grievances.
[0 Admonition
If the Re_View Committee determined ﬂxat the:e was sufficient misconduct under the Rules for Enfor;:‘ement of Lawyer
. Conduct (ELC) to warrant the issuance of an Admonition under Rule 13.5 of the Rules for Enforcement of Lawyer
: Conduct,v.a written Admonition will be issued shortly, and made a part of the lawyer’s records with the Washington State
Bar Association. An admonition is public information. ELC 3.4(b). _ : |

The respondent lawyer may file a protest.of the Admonition within 30 days of service of the Admonition. Upon receipt

- of a timely protest, the Admonition is rescinded, and the grievance is considered to have been ordered to a. public hearing
by the Review Committee issuing the Admonition. The grievant will be notified if 2 protest is filed by the respondent

~lawyer. A grievant may not protest or appeal the issuance of an Admonition. s o

: N ~ Order to Heéring or for Fiirther Investigation o

If the .‘Re.\{iew -Corhmittee hés ordered a 'ﬁﬁblic hearing or returned for further investigétion, and you have any qhestions,
pl_easé contact the Disciplinary Counsel in charge of the file or the Office of Disciplinary Counse] at (206) 727-8207.

- ther:

CIf 'yo'u have any questions, please 'contaCt‘the.'Dis‘ciplinary Counsel in charge of the file or the Office
Counsel at (206) 727-8207. The _deci_sion_ of the Review Committee is not appealable.

«of the 'Discéiblinary
Date: j_@/ 5’/ ny_ LT  File Number: 03-02047
Mailed To: WSBA, Kurt M. Bulmer o

fTEm D |




. BEFORE THE DISCIPLINARY BOARD OF THE
- WASHINGTON STATE BAR ASSOCIATION
Zachary Mosner {Chair), David Allen Kurtz, Susan B. Madden

FINDING AND ORDER OF REVIEW COMMITTEE IV

Respondent Lawyer: Bradley R. Marshall

Respondent’s Counsel: Kurt M. Bulmer

Having reviewed the materials regarding the above captioned grievance, Review Committee IV of the
Disciplinary Board of the WSBA hereby makes the following findings, conclusions and order pursuant to the
authority granted by Rules 2.4, 5.3, 5.6 and 8.2 of the Rules for Enforcement of Lawyer Conduct (ELC):

( “There is sufficient evideh_ce of unethical Behavior to take further action, and IT IS ORDERED: that a
- heaping should be held on the allegations of the grievance. . E '
‘ (s/" ; - and consolidated with other grievances against thisvlawyer.'.

( ) There is no evidence or insufficient evidence of unethical behavior to prove misconduct by a clear
_preponderance of the eVidence, and IT IS ORDERED: that the grievance should be dismissed with no
- further action. Should there be a judicial finding of impropriety, the grievant may request that the grievance =~
* - be reopened. S « o S o .
- - -Hence, the WSBA does not have the authority to take further action, and IT IS ORDERED: that the
. grievance should be dismissed with no further action. =~ . T - 3 :

() The allegations in the .glievanée do not constitute misconduct under the Rules of Professional Conduct. -

i ) . The allegations in the gri‘evarx'l.ce do not constitute a sufficient degree of misconduct which would warrant
: further action except IT IS ORDERED: ' that an admom'tion should be issued to the lawyer. (ELC 13.5)

R () ‘There is not sufficient e\'fide:v ce of unethical behavior to p‘rdy"e misconduct by a clear preponderance of the
" evidence, and it is ORDERED that the grievance is dismissed, but an advisory letter be sent to the lawyer
- "pursuant to ELC 5.7 cautioning the lawyer regarding - .. Ce T LT

(') - There is a need for fﬁ]fthcr":lghfoijrrnation and IT IS ORDERED that furfher investigation be conducted in the -
- areaof: : TR L N :

(") There is pending civil or criminal action which involves substantially similar allegations and IT IS
~ ORDERED that investigation and review of this grievance should be deferred pending resolution of the
civil or criminal litigation. - : ' Lot ' ‘ SN
() ITIS ORDERED under ELC 5.3(f) that respondent lawyer pay $§  in total costs and expenses in
- connection with his or her failure to cooperate with the disciplinary investigation(s), as documented in the
Report to Review Committee, - o . TR : v

(') - andITIS ORDERED___

: _Dhﬁédthis . :Z,OV L day of gipumwg,% S 2065 o
. i : ‘,‘The i/dte was Efo R < /U ‘ _vi v -~ o
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- OFFICE OF GENERAL COUNSEL

Becky Crowley o o ' ' R * direct line: 206-733-5926

Clerk to the Disciplinary Board T _ o i ) - fax: 206-727-8319
- - L -e-mail:beckyc@wsba.org

August 10, 2006

Mr. James M. Danielson = - _
Jeffers, Danielson, Sonn & Aylward, P.S.
'P.O. Box 1688 ‘ - -
Wenatchee, WA 98807

Re:  Inre Bradley Marshall, WSBA # 15830, Proceeding Number 054001 03
Dear Mr. Danielson: ol S . o

- The Chief Hearing Officer has appointed you hearing_ officer in this matter. Thave

enclosed a copy of the order appointing you and the pleadings currently in the public file. If you
- -believe that you have a conflict of interest with the respondent, disciplinary counsel, or any of
. the witnesses in this matter, please file a written request for recusal. After you have reviewed the
~ pleadings, you should set a scheduling conference with the parties to determine the initial case
. schedule, discovery issues and timing, and other pre-hearing issues the parties bring to your

" attention. This initial conference is often conducted by telephone and should resultin a written

- order. Although you should not discuss substantive issues in the case with the parties ex parte,

youmay contact them to schedule conferences, motions, etc. R

. All original orders should be mailed to the Disciplinary Board Clerk for filing with the
Disciplinary Board. Although you may send the parties copies of orders, Rules for Enforcement
of Lawyer Conduct (ELC) 4.2(b) requires the Clerk to the Board to serve orders on the:
Respondent. If you need a copy of the hearing officer manual, please contact me. ’

. Disciplinary Counsel: Chris Gray ~ (206) 733-5908
" Respondent’s Counsel: = - Kurt Bulmer © . (206) 325-9949 -
Sincerely, AT

: e L - Clerk to the Disciplinary Board
 Enclosures (order, pleadings) = Lo v

cc: Chris Gray, Kurt Bulmer = '

 Washington State Bar Association » 2101 Fourth Avene, Fourth Floor / Seattle, WA 98121-2330 » 206-727-8200 / fax: 206-727-8320 -

o B g @ v
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BEFORE THEg A
DISCIPLINARY BéARi

OF THE :

WASHINGTON STATE BAR ASSOCiATlON

In re ‘
Pubhc Flle No. 05#00103

| BRADLEY ROWLAND MARSHALL

Lawyer

)
g |
) RDER APPOINTING HEARING
) FFICER

) :

)

WSBA !\o 15830

Pursuant to ELC 10 2 JAMES M DANIELSON is appomted Heanng Ofﬂcer in th:s
matter The Hearlng Ofﬁcers address and telephone number are: . .
JamesM Damelson . e | |
- Jeffers, Danlelson Sonn &Aylward PS
- P.O.Box 1688 - .
Wenatchee, WA_ _98807
Phone: - (509) 662-3685
F:aX' : (509) 662 2452

DATED this. gT“ day of August 2006

- JAMES M. DANIELSON_
- Chief Hearing Officer

 Order Appointing Hearing Officer '+ A  WASHINGTON STATE BAR ASSOCIATION

Page 1of 1 EEE - R R .+~ . 2101 Fourth Avenue - Fourth Floor -

568045.doc - IR A R . Seattle, WA 98121-2330
\ . , . sl S I o (206)727—8207 »
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%

- PERSONAL SERVAICESAGREEMENT

, ~ ~ This Agreement . is entered into on the '.’jj”'“_ day of
Ml 2003, between JAMES M. DANIELSON (“Danielson) and the
: WASH!NGTON STATE BAR ASSOCIATION (‘WSBA™. © e

, Foi’ fhe mutual covenants and considerat‘ion'contained herein, the
parties agree as follows: ‘ ' o

1. James M. Danielson is appointed Chief Hearing Officer

pursuant to Rules for Enforcement of Layer Conduct (ELC) 2.5(f) to carryout the
responsibilities of the Chief hearing Officer established by the ELCs. '

2. The period of éppoin't‘me'n‘t' is '_,L/}D,(// 41 2¢0 2 through

- September 30, 2003, for which the WSBA shall pay to Danielson the total sum of ‘
- $20,000, in monthly payments on the last day of each month for the duration of _

- this contract. This'agreement may be renewed annually on October 1 of each
year by mutual”agvreevm_ent of the parties, at the rate of $30,000 peryear.. = -

3. - James M. Danielson is an ‘independent contractor, not an .

: employee of the WSBA. Danielson is not eligible for any benefits provided for

. employees of the WSBA, including Workman's Compensation, sick time, or other
- benefits. ERRTIRC I ' LT

. 4 WSBA recognizes that 'Jéyhﬁvés M. Danielson is a s'h'arlehpflder

in Jeffers, Danielson, Sonn & Aylward, P.S., and bound by the Shareholder's

~ Agreement of that corporation, which provides that all payments for services

- provided by James M. Danielson’s pertaining to. the legal profession ‘shall be

. property of Jeffers, Danielson, Sonn & Aylward, P.S. Therefore, for tax reporting
- purposes, WSBA shall treat Jeffers, Danielson, - Sonn & Aylward, P.S. as its

both federal and state, shall be issued in the name of Jeffers, Danielson, Sonn &

~ independent contractor, and any and all tax statements and tax reporting forms,

~ Aylward, P.S,, not James M. Danielson. . Furthermore, WSBA shall reimburse
Jeffers, Danielson; Sonn & Aylward, P.S. for-all reasonable expenses necessary

S 'fdr__James M. Danielson to complete the duties as the Chief Hearing Officer.

5. WSBA recbgn_izes that James M. Danielson’s malpractice

»KihsuranCe may not cover issues relating to “his duties as the Chief .Hearing
‘Officer.  Therefore, WSBA agrees

- action, obligations; _liabilities, expenses, damage, and loss relating to or in

- connection with James M. Danielson’s duties as the Chief Hearing Officer.

6. - Th;s ag_réement may _be'-'férminéted at 'an'y tivm'e' by either
~party with or without cause. On termination, Danielson will turn over to the

Page 1
401349.doc

‘ ‘to hold James M. Danielson -and Jeffers,
.- 'Danielson, Sonn & Aylward, P.S. harmless from any and all claims, causes of




lals in his possession as a
Officer. Danielson will be

compensated on a pro rata bagi€ for all work up fo termination.

JA?&(M DAN‘IELSON R
WASHINGTON STATE BAR ASSOCIATION

ByﬂMqW
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g . Kari D. Kube

Brian C. Huber

Michael E. Vannier

Garfield R. Jeffers
James M. Danielson
David E. Sonn
J Patrick Aytward
J- Kitk Bromiley

Peter A. Spadoni J. Kevin Bromﬂey :

. Robert C. Nelson . - . . . A . Colleen M. Diener

- Donald L. Dimmitt — . Febr uary 18 5 2009 oo A : Jonathan R. Peirce
o . B S Michelle A. Green

Elizabeth A. McCown.

Stanley A. Bastian
Megan M. Curry -

Mitchell P. Delabarre
Theodore A. Finegold

2003 -0052-0002 -

- Mr. RonaldT Schaps

7343 Bast Marginal Way So.
Seattle, WA_ 98108

' Re’:' " Grievance agalnst James M Damelson filed by Bradley Marshall
- WSBA Frle No. O9 00229 v S

Dear Mr. Schaps:v

This. W1ll serve as my written response to the gnevance of Bradley R. Marshall,
dated February 5, 2009. I have no objection to your forwardmg a copy of thlS response to the

grievant.

: I have served as the Chief Heanng Officer pursuant to the Rules for Enforcement
of Lawyer Conduct, ELC2.5 (f) under a Personal Service Agreement with the Washington State
Bar Association, dated April 4,2003. A copy of that agreement is attached as Exhibit 1. I was
o appointed pursuant to the newly adopted ELCs, and have functioned since then as an 1ndependent
- contractor, not an employee of the WSBA. The stipend was established at $20,000 per year and -
- was later increased to $30,000. My timekeeping records indicate that this stipend covers abouit-
one-half of the time I spend on this task, and I donate the other half of my time because I think
lawyer d1scrphne is'one of the most 1mportant serv1ces a lawyer can prov1de to hls professmn

_ . In respondlng to this grievance, I intend to respond to my understandrng of the

* criticisms ralsed in a pleading captioned before the. Supreme Court of the State of Washington No.
- 200,577-2 Respondent’s Motion for Dismissal, or in the Alternative for a New Hearrng, and I .

~ have now received the Reply Brief to the Supreme Court. Whrle I 1ntend to respond as fully as

_ poss1ble it is dlfﬁcult to respond t0 an’ appellant s bnef

. My role as Chlef Hearlng Ofﬁcer reqtures that I 1nterface w1th the Bar Assoc1at10n
by receiving electronic notice of cases referred to public hearing. I then email a prospective
hearing officer selected from a panel list inquiring as to any potentral for conflicts. Ifthe hearing
officer contacted tells he or she has no conﬂlct that 1nd1V1dual is then appomted to serve as

) S : 2600 Chester Krrnm Rd. » P 0. Box 1688 Wenatchee WA 98801 .
TS L Phone 509-662-3685 * Fax: 509 662 2452+ \vW\xr]dsalaW com. -

RN}




" hearing officer is appointed, the ELC

Mr. Ronald T. Schaps .
February 19, 2009
Page 2 '

| hearing officer in that'.parﬁcular matter. In the Bradiey Mearshall matter (05#00103), I followed
that procedure and on December 5, 2005, appointed Hearing Officer Téena Killian.

R Approximately six months after the initial appointment, I received a copy of a letter
addressed to Ms. Gray and Mr. Bulmer from Ms. Killian, recusing herself from the case at the
joint request of Bar counsel and Mr. Marshall’s then-counsel Kurt Bulmer. - As Chief Hearing
Officer, when I receive a recusal, it is my practice to remove that hearing officer and attempt to
- find a new hearing officer.to appoint. The conflict check process was repeated, and I removed
‘Ms. Killian and appointed Anthony Russo on J uly 6, 2005. Respondent Marshall then requested
- -that Mr. Russo be removed without cause (ELC 10.2(b)(1)).: The process-was repeated and on
- August 1, 2006, Geoffrey Revelle was appointed. Mr: Revelle was then removed as hearing
' officer, without cause, at the request of Bar counsel. At that point, no hearing officer was
* appointed. B S P B '

I ) _ A.ﬁe_élringv daiﬁce had previously beeﬁ set by the first hearing'bfﬁce:, and there was
“pending a Motion to Compel Documents and Information and to stay proceedings. When no '
s require the Chief Hearing Officer to handle the motions.

o “Oh July 31 I emailed both Mr. Bulmer and Ms. Gray, pointing out that I was in the process of

appointing another hearing officer. I told them I would consider the motion if either of them
wished, but would prefer that it be addressed by a hearing officer. See email string attached as
" Exhibit 2. Both Ms. Gray and Mr. Bulmer asked that I rule on the pending motion and not.appoint
*another hearing officer so that I could retain jurisdiction tohear the matter. ‘Mr. Bulmer did not
~raise any conflict of interest or request that [ recuse myself in the matter. I thereafter considered
the order compelling documents and issued my order on August 10, 2006.. Because I had already
spent the time and attention considering the motion, because of the pending hearing date, and.
" because each of the previously appointed hearing officers had been removed, I appointed myself
 as hearing officer. T do this three or four times every year. On August 29,2006, 1 conducted a

telephone hearing. The Motion to Stay was denied and prehearing deadlines were established.

Mr. Bulmer, respondet;t"s_"then—attorney_participated. in those arguments and did not raise any issue = -

, asto my service as hearing officer.

- " The matter proceeded to hearing on February 20-27, and I entered Findings of Fact,
. ‘Conclusions of Law and Recommendation, which were amended after post-hearing motions, with
- “arecommendation that Mr. Marshall be disbarred. At no time has there been a motion made that I

~ recuse myself or even a suggestion that I remove myself. Even after I had issued my. Findings,

' Conclusions and Recommendation, Mr. Marshall through his attorney brought a motion for new

- hearing or alternative to-"réopen the hearing, which again raiSed no issue as to my capacity to serve
. ashearing officer. The motion was denied. After the Disciplinary Board’s decision on my
- recommendation, the case was appealed to the Washihgton State Supreme Court."

" While I'dis'ag'reey'vith thé ’érgurhents made in the brief before the Supreme ‘:Court as to my conduct -

of the hearing, I do not have a copy of the transcript, so I cannot comment specifically. Itis my

" 707679



Mr. Ronald T. Schaps
© February 19,2009
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habit to thank any witness who appears in the heéring for appearing. Without commenting
~ further, I would point out that alleged misconduct at the hearing should be raised by objection to
 preserve a record and appeal. It is not raised by filing a grievance against the hearing officer.

I do use letterhead identifying me as the Chief Hearing Officer. All the pleadings
generated by me in my role of Chief Hearing Officer are captioned “Before the Disciplinary Board
of the Washington State Bar Association” with the public file number and indicate the -
Washington State Bar Association on the bottom righthand corner as on pleading paper. See -

~ attached Exhibit 3.

- As to the most recent information provided, the Reply Brief to the Supreme Court,

I respond as follows: I was appointed to serve on a task force considering the overall operation of
. the attorney discipline system in the state of Washington that involved an extensive review of the
ELCs adopted by the Supreme Court in 2002. It was my understanding that because I have dealt
with the ELCS probably more than any other lawyer in the state since their.adoption by the
Supreme Court, I was in a position to make constructive suggestions about amendments, and I
have done so. There is nothing in my appointment as Chief Hearing Officer that requires me to
abandon my professional interests and service to my profession. :

My understanding of the grievance process in which you are involved is to
determine if I violated some ethical obligation as an attorney. acknowledge that the ELCs
provide that a violation of the ELCs can be considered an ethical violation. The trouble I have
with this is that Mr. Marshall is making shotgun ‘allegations in briefs to the Supreme Court, and I
do not see any specific ethical obligation he claims I breached. He is challenging my service as
Chief Hearing Officer and as a hearing officer in this fashion because it was no raised during the
' ‘hearing and he is trying to “back door” :that failure. ‘

L : _'I. ufge YOii;t_O dismiss this gfi ance.’.‘If'yv 11 have any questions, -I'Wdﬁld be happy .
to furtherrespond. . L , SR

Sincerely, »:". '

PR R £ % DANIELSON
vJM»D:vjod - . ‘ | -

"_At’tachme’nts

707679
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RONALD T. SCHAPS
Attorney at Law
WSBA # 2203

(206) 832-3017

| 7343 E. Marginal Way S. |
rons@emeraldnw.com

S‘eatﬂe, Washington 98108

March 16, 2009

: Biadley R. Marshall ‘
121 Lakeside Ave., Suite 100B
- Seattle, WA 98122-6587

Re: WSBA File No. 009-00220 S
- Grievance ﬁled by Bradley R Marshall against lawyer J ames M. Danielson

- ‘Dear Mr. Marshall |

- As you know, I have been appointed by the Washington Supreme Court to serve as Conflicts
Review Officer concerning your grievance. In that capacity, I act independently of the

- Washington State Bar Association’s Office of Disciplinary Counsel in initially reviewing the
matter to determine whether there is sufficient basis to refer the matter for further investigation.
T'have now analyzed all of the information you provided in support of your grievance dated
February 5, 2009 against lawyer James M. Danielson, and the information provided by Mr.
Danielson in response (copies of which were previously forwarded to you). '

“Your documents al'SQ-.contain allegations as to attorneys other than Mr. Danielson and it is not
the intent of this letter to address those allegations. "To the extent I may. m’ake references to them _
- in the context of discussing your allegations against Mr. Danielson, those references should not - -

- be taken as any indication of the merits of those other allegations.

_ kY'our docurhcnts als-.'o_' cbntéin'argum‘en’ts,addrvessed to the structure of the disciplinary system as
- established by the Washington Supreme Court. Those arguments, of course, can only be

~ addressed to the Washington Supreme Court, . -

You assert that Mr. Danielson violated RPC 8.3 and ELC 2.6 (3)(B) by failing to take action
. against Ms. Killian because she had applied for a position as disciplinary counsel while she was
- the hearing officer appointed to hear the disciplinary proceedings against you.

RPC 8.3 provided that a lawyer who “knows” another lawyer has committed a serious violation
~of the RPCs that “raises a substantial question as to that lawyer’s honesty, trustworthiness or

fitness as a lawyer in other respects”, “should” inform the appropriate professional authority. As

the official comments to this RPC clearly indicate, RPC 8.3 does not impose ‘amandatory duty

~ butan aspiration that lawyers will report known: serious violations. -



In your case, Ms. Killian (first appointed on December 5, 2005 and who entered only three

- scheduling orders in your case), applied for a job as d1scrphnary counsel by letter received by the

- Human Resources department of the WSBA on May 30, 2006." In that letter she acknowledged
that she was currently appointed as the hearing officer in your case and would recuse herself if
discussions regarding such employment went forward

She did not advise you your counsel drsc1p11nary counsel In your case, or Mr. Danielson of her -
application. . '

You advise that your counsel, Kurt Bulmer, ﬁrst learned of Ms. Kllhan apphcatlon on June 20,
2006 from disciplinary counsel in your case® and they agreed to jointly request that she recuse -
herself. Your counsel drafted and sent that joint request on June 22, 2006, in which he dechned
to dlscuss the reasons for the Jomt request asa matter of pubhc record, and stating:

However to avoid any mlsunderstandmg in the record we want to make clear that -
the Tequest is not in any way based on 1ntecrr1ty issues.” :

Ms. Killian promptly entered an order recusmg herself When M. Damelson recelved that order .
he promptly removed Ms. K1111an as the hearlng ofﬁce in your case. : :

: D1sc1phnary counsel asked Mr. Danielson to prescreen any new hearmg ofﬁcer for availability
on the dates prevrously set by Ms. Killian for your hearing to commence (July 24- August
8,2006). That was the subject matter of your counsel’s letter of June 29, 2006 to Mr. Danielson,
because your-counsel was concerned about What would be said to justify screening for those
~dates and the possible prejudice to'his right to move for continuances on your behalf. In that

letter your counsel also advised Mr. Danielson of the reason for the joint request to Ms. Killian -
that she recuse herself. There is no indication that Mr. Danielson. after recelvmg your counsel’
letter pre- screened for those dates as d1sc1p11nary counsel had requested :

A'new hearmcr ofﬁcer was appornted July 6, and subsequently excused by you ona preemptory
basis. A third heanng officer was appomted August 1 and subsequently excused by disciplinary

vcounsel on a preemptory ‘basis.

“There were pendmg motions made by your counsel and your counsel afﬁrmatlvely requested
that Mr. Danielson retain jurisdiction and rule on the motions instead of having it heard by a yet -
to'be appointed fourth hearing officer.- Mr. Danielson then. appointed himselfas hearing officer

-and in ruhng on the motions granted your counsel’s requests to vacate all of Ms. Killian’s orders
and granted you significant additional time for discovery and a major continuance of the hearing
dates. At no time thereafter in any proceeding before Mr. Danielson did either you or your
counsel raise any ObJ ection to Mr Danielson or suggest there was any reason for hrm to recuse

* himself.

' Any arcument that Mr Damelson with his ofﬁces in Wenatchee and the nature of hlS cornmumcatrons with the
WSBA office in Seattle adequately described in his response; should be char ged with actual knowledge of

B everythmo that occurs. in the varrous departments of the WSBA located in Seattle, is speclous v

: Your counsel mhls June 29 letter. (whrch you attached) stated it'was on the 22“



' You then make vague alleoatlons that it was 1mproper for Mr. Damelson to appoint himself as
hearing officer because he was being compensated for his services as Chief Hearing Officer and

particularly since he failed to advise you and your counsel that he was being compensated.

ELC 2,5 (t) provrdes in part:

- “The Board of Governors appomts a chlef hearing officer Who in addltnon to hearing
matters, a351gns cases . admimsters hearing ofﬁcer compensatlon ” (bolding supplied)

ELC2.11 (a) prov1des

: “The Assoc1at10n compensates the chief hearing officer to the extent authorized by the -
- Board of Governors. The association may compensate hearing officers and panel
members to the extent authorized by the Board of Governors. Board members and
: adJunct mvest1gat1ve counsel rece1ve no compensatron for thelr serv1ces ?

Thus, the fact that Mr Damelson was bemg compensated should bea fact known to all

- Washington lawyers and if, in fact, you were somehow unaware of the provisions of the Rules
for Enforcement of Lawyer Conduct your counsel, highly expenenced in representing 1espondent
lawyers in disciplinary proceedings, would clearly have known. Neither you nor your counse]
ever asserted you current allegations before Mr Danielson at anytlme durmg the p1 oceedings

. before h1m and never requested his recusal on any grounds ‘ v

- There-is nothmg unethlcal about a Judge or heanng ofﬁcer berncr compensated for those services.
Federal judges at'all levels, municipal judges; Superior-Court judges, Court of Appeals judges,

- Supreme Court Justlces and administrative law judges are all hlstorlcally compensated for their
Jjudicial services.  Nor does it make a difference that the same source of funding for their

; compensat1on (federal, state, county, municipal governments, administrative agencies) is also the
‘source of fundlng for others that mlght appear before them (US. Attorneys, prosecuting :

attorneys agency staff attorneys etc.).® This is clearly not the' “pecumary interest” in the

outcome of proceedmgs that the cases you c1te refer to. ‘ :

- To the extent that you can reasonably and in good faith assert that this is a structural flaw in the
drscrphnary system, your only recourse is to -address that to the Washmgton Supreme Court.* It
- 18 not an ethical violation to partrclpate in the dlsmphnary system in a manner specifically
authorized and estabhshed by the Washmgton Supreme Court.- :

In your Reply, you raise vague allegatlons that it was somehow unetlucal for Mr. Damelson to

participate on a WSBA Committee (ordered by the Washlngton Supreme Court and including

members from all aspects of the bar and the judiciary, mcludlng the Washlngton Supreme Court)
“and its Task Force #2 — and that he failed to advise you and your counsel that he was doing so.

X F1rst it should be noted that your own documents show that your counsel Kurt Bulmer, act1vely-‘. S

3 N01 does the mdemmty prov151on in Mr. Damelson g contract Wl'th the Assocratlon ralse any ethical concerns. See L
the notation re the 2008 Amendment to ELC 2.12. ' :

**You may wish to review the unanimous Washmgton Supreme Court statement regardmg such structural arguments'ﬁ L ’

m Resrdents v Srte Evaluation Council, 165 Wn 7d 275 at314.



served on that same committee and that same Task Force #2 and therefore would have been fully
aware of everything relating to Mr. Danielson’s participation: No issue of that participation was
ever raised in any proceeding before Mr. Danielson. You offer no explanation or argument as to
how participation on such a committee to examine possible improvements in the disciplinary
system could constitute a violation of an RPC or ELC or impact any issue you raised in your
proceedings before Mr. Danielson. :

Also in reply, you assert that it was somehow unethical for Mr. Danielson to continue asa
hearing officer because of one paragraph in a three page letter by Mr. Bastian, as WSBA
President, that apparently appeared in the October 2007 WSBA Bar News and on his website.
"~ Mr. Bastian was, and apparently is, a partner in the same law firm as Mr. Danielson. That
paragraph stated: o - : - ‘ o

“Professionalism and Civility.. General Rule 12 specifically directs the bar association
to “foster and maintain high standards of competence, professionalism and ethics among
its members.” “In fact, this could be the most important duty of the bar association
because we are the only self regulated profession in the state of Washington: Every other
profession which requires a license is regulated by a state agency, such as the department
of Health or the Department of Labor and Industries.  The WSBA has always prided itself .
on being the only self regulated profession in the state of Washington, but we will remain
- that way only if we maintain tough, firm and transparent standards of professionalism.”

This is afar cry from your exaggerated nﬁé’chaiaéterizaﬁons of that paAre}graph:' '

“_.. published inflammatory statements on the firm’s letterhead and website about the -
need to more aggressively prosecute lawyers..” - o
“ ... his policy for tougher disciplinary prosecutions ..”

 There is nothing improper about Mr. Bastain’s general statements. There would be nothing
unethical about Mr. Danielson continuing as a hearing officer. The statements had no bearing on
your specific disciplinary proceedings, which had already been formally underway for -
approximately two years and went to hearing before Mr. Danielson in February, 2007, some -
seven or eight months before the statements were made. As with all your allegations, you
make no effort to assert that there was any actual bias by Mr. Danielson as a result of those
general statements by Mr. Bastain - B : : -

- Under the Rules for Enfofcemént of LéWYei" Coﬁduct (ELC), élawjerzfnay be diéciplined only
upon a clear preponderance of the evidence that the lawyer violated the Rules of Professional -
- “Conduct. This standard is more stringent than the standard applied in civil cases. . Lo

Based on the infonﬁation I have reviewed, _thére is insufﬁciént evidence to: warrant further
‘action; therefore, I am dismissing your grievance under ELC 2.7(a) .- . :

“You have a right to “appeal,” or seek r”eviéw of my decision to disfniss’ your grievance. If you
(deliver a request for review of my decision to the Washington State Bar Association, Office of
General Counsel, 1325 4™ Avenue, Suite 600, Seattle, WA 98101-2539 within forty-five “45) .



days of the date of this letter, my decision to dismiss will be referred to a Review Committee of
the Disciplinary Board under ELC 5.3 (c), with a recommendation that the dismissal is
appropriate. If you do not do so within that forty five day period, this decision to dismiss your
grievance will be final. ' o R S

Sincerely; | :

Ronald T. Schaps

" Cc: James E Dahielson .
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BEFORE THE
DISCIPLINARY BOARD
.~ OFTHE :
WASHIN GTON STATE BAR ASSOCIATION

Public File: 05#00103 |

Inre )
BRADLEY R. MARSHALL, ) MOTION TO COMPEL DOCUMENTS AND
... ) INFORMATION AND IN ALTERNATIVE
- Lawyer (BarNo. 15830). © ) TO VACATE ORDERS OF PRIOR
- _ ) HEARING OFFICER -

21

Bradley R Marshall Respondent herem by and through h1s counsel asks that the
WSBA be compelled to prov1de the date of any appl1cat1ons of the pnor heanng ofﬁcer for
pos1t1ons at the WSBA and to also prov1de copies of all apphcatlons and communications from

the pnor heanng ofﬁcer regardtng any such applications. In the altemat1ve we ask that aIl

: orders of the pnor heanng ofﬁcer in th1s matter be vacated

Respondent asks the Chief Heanng Ofﬁcer prepare a schedule ‘which sets a date for
dlsclosure of relevant 1nformat1on to Respondent and then sets a date for the Respondent to' |
submlt h1s motlon to vacate This allows for an orderly and fair process since the WSBA has

the relevant 1nformat10n and Respondent does not.-In the alternatlve, 1}f the Association is not

MOTION TO COMPEL DOCUMENTS AND S o KURT M BULMER

INFORMATION AND IN ALTERNATIVE S . AttomeyatLaw

TO VACATE ORDERS OFPRIOR -~~~ = '. - 740 Belmont Placc E., # 3

HEARING OFFICER 1 L » : L : S  Seattle, WA 98102- -4442 -
: : e : . . : S (206) 325-9949
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required to provide the 1nformat1on Respondent asks that the Chief Hearing Officer enter an

order vacatlng all prior orders of the - prior heanng ofﬁcer

ThlS motlon is based upon the factual recitations ‘and arguments contarned in th1s

: mot1on and Exhlbrtl June 22 2006, letter of KurtM Bulmer to Ms. Klllran Exhibit 2 - June.

26, 2006. letter of Ms. Krllran to’ counsel Exhlbrt 3 — June 29 2006 letter of Kurt M. Bulmer'., -
to the Ch1ef Heanng Ofﬁcer and Exh1b1t 4 — Job Posting Not1ce The exh1b1ts are attached. |

: AUTHORITY OF CHIEF HEARING OFFICER

The Ch1ef Heanng Officer has the authorlty to order the drscovery and to vacate the. |

orders of the pnor heanng ofﬁcer The pnor hearmg ofﬁcer after a }omt request of Respondent'

and Bar Counsel has recused herself frorn this. case Accordmgly, at the present t1rne there s |

no heanng officer. In the absence of an appomted heanng ofﬁcer the Ch1ef Heanng Ofﬁcer "

hears preheanng motions, ELC 2 5 (r) Th1s is part1cu1arly relevant in thlS situation where the _
mot1on asks that orders of the pnor heanng ofﬁcer be vacated on grounds of the unfalrness or |-
the appearance of unfa1rness of that pnor heanng ofﬁcer | |

' The Chlef Heanng Ofﬁcer has the authonty to rule on thrs matter and should not leave‘k

{the motron to be resolved by a new heanng ofﬁcer W1thout belng able to put a specrﬁc ﬁnger |

on why, 1t seems “unfalr” to ask a new heanng ofﬁcer to rule on whether another heanng _ |

ofﬁcer acted 1mproperly It would seem that the Chlef Heanng Ofﬁcer who is charged w1th the _’

responsrb1l1ty of “momtor[mg] and evalutat[mg] the perforrnance of hearing ofﬁcers ” and who

has the authonty to rule in the absence of an appomted hearing ofﬁcer ELC 2. 5(t), is better _ I

situated to do so. He can rule on these drscrete issues and then appomt a new heanng ofﬁcer N

That new heanng ofﬁcer can then proceed w1thout havmg to get 1nto the detalls of whether_

another heanng ofﬁcer acted or appeared to have acted 1mproperly

| MoTIoN TO COMPEL DOCUMENTS AND S ..KURT"M. BULMER |
|INFORMATION AND IN ALTERNATIVE - Asomeyatlaw |
e : .. 740 Belmont Place E., #3 |

HEARING OFFICER 2 T ‘Seattle, WA 981024442 |
| LT S (206)325-9949

TO VACATE ORDERS OF PRIOR
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HEARING OFF ICER - -3

 HISTORY

In brief form here are the dates and events relevant in this matter:

- November 12, 2005 E : Fonnal Complaint filed
Deoember 5, 2005 o Heanng Officer Killian appornted
January 4, 2006 o ) Answer filed
January 11, 2006 ».Ongrnal Hearing Order filed settlng May 22, 2006, as
o ‘starting date of hearing R
May 2, 2006"‘ " First Amended Formal Complaint filed
| _May 4; 2006 - o Respondent files Motion for Contrnuance arguing tnat

- under the ELCs the trmmg of the filing of First Amended
~ Formal Complaint in relationship to the hearing date
_mandated- continuance and arguing for a stay of the
proceeding since another pending disciplinary proceeding

o could render the present proceedrng unnecessary .

May 4, 2006 '-Assocratron s response to Motion for Continuance
T ‘ , -agreerng that rules required continuance based on filing of
First. Amended Formal Complaint and - opposing stay

‘based on other prooeedrngs ‘ .

May 5, 2006 o E Oral argument on Motion. fo'r Continuance

May, 5, 2006 Answer to First Amended Fonnal Complalnt sent to Bar o
T © Counsel _ :

May 167, 2006 - Order signed by Hearrng Ofﬁcer K1lhan denymg stay, »

. granting continuance based on.timing of ﬁhng of First .| =~

‘Amended Formal Complaint and setting new hearing -

~ dates of July 24 — 28, 2006, August 2 — 4, 2006 and | -

7August7 8 2006

May 22,‘ 2006 _‘ g Orrgrnal Hearrng Date

May 25, ‘2006 o ~ Bar Counsel job posted on WSBA s websrte
May ‘2.‘552006 to n s ’b
June 15' 2006 - § Heanng Officer Killian applres for job as Bar Counsel.
' _ (Although Bar Counsel is aware of exactly when Ms.
MOTION TO COMPEL DOCUMENTS AND . .. . KURTM. BULMER:'T

INFORMATION AND IN ALTERNATIVE - e R Attorney at Law

TO VACATE ORDERS OF PRIOR el 740 Belmont Place E., #3
L . Seattle, WA 98102-4442

(206) 325-9949
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Killian applied for the job it has advised that it feels the

exact date is confidential. Although I have not had a

chance to ask, I. assume her application and

communications connected ‘with the application would |

also. be treated as confidential if even the date of

~ application is considered such. We do know that she had

- at least applied by June 15, 2006, since it was on that date"

- her application was referenced anonymously at a hearing
. ofﬁcer review meetlng with the Chlef Heanng Officer.)

June 8, 2006 Hearing Officer. Killian Slgns “Order Revising Certain
' : Prehearing Deadlines” — This’ was a stipulated order
largely dealing with dlscovery 1ssues. Since the WSBA
refuses to advise the actual date of the application it is not
- known if the WSBA already had actual knowledge of the -
- job application of Hearing Officer Killian and of the fact
~ that she most certainly would have to recuse at the time
~ the WSBA negotiated the order and presented it to be
si gned by a clearly d1squa11ﬁed heanng ofﬁcer :

June 15, 2006 - B bMeetmg with- Chief Hearing Officer regarding heanng
' ~~ officer appointments — In course of general discussion
- about “problem issues” WSBA advises regarding fact that

a hearing officer on a sitting case has applied for job but | -

o does not disclose that it is Ms. Killian. I had no reason to
beheve it was one of my cases.

June 22, 2006 B Bar Counsel informs Respondent for first time that
S Heanng Officer Killian has applied for Bar Counsel job
and advises that if Respondent asks for recusal, that

~ WSBA will join in letter to hearing officer making such

. request. Joint letter sent to heanng officer asking for

recusal.
' June 26, 2006 o ( _. Heanng Ofﬁcer recuses herself by letter to counsel and
o o ‘Chlef Heanng Ofﬁcer ' ‘
July 24, 2006 B ‘. o .Date contmued hearing is set to start -
R B DISCUSSION | R

._ Th15 sﬁuatlon is, frankly, outrageous A s1tt1ng heanng ofﬁcer secretly apphed for a JOb
as.a Bar Counsel and did not rescue herself Whlle ‘the Bar Would necessanly know. of the ‘

apphcatlon the heanng ofﬁcer d1d not adv1se Respondent that she had apphed for the JOb
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Everyone who knows of this matter, except the hearing officer, knows that the moment she
apphed for the job the hearmg ofﬁcer had to recuse herself yet she did not do so. The matter
was allowed to proceed ‘while the WSBA had knowledge and the Respondent did not.
Eventually, Bar Counsel took the’ 1mt1at1ve and adv1sed of the apphcatlon It was only when
confronted w1th the need to recuse by a Jomt letter from Respondent and Bar Counsel that the

hearing offic cer ﬁnally d1d the correct thing and recused herself

Need for Date and Annhcatlon Informatlon We beheve that the Bar Association should :

provide the exact date. of apphcat1on and all documents and’ appl1cat10ns submitted by the .
Hearmg Officer We also beheve that the WSBA should be requlred to adv1se if Ms. Killian
has prev1ously apphed for posmons at the Bar such as for the recent Chlef D1sc1phnary
Counsel _]Ob and if so to provide that information as well Thrs w111 allow Respondent to know
when the appl1cat1on or apphcatrons Were made in relat1onsh1p to the contmuance motion and
order as well as in relatlonsh1p to the d1scovery order negot1ated by the partles and submltted' ‘

for si gnature to the heanng ofﬁcer

As 1t currently stands Respondent 18 requlred to proceed w1thout full 1nforrnatlon yet |

' such 1nf01mat10n 1s readlly avallable The apphcat1on[s] and any cover letters or other_

‘ documents probably would provrde relevant and necessary 1nformat10n S0 that Respondent in |

making h1s arguments that the pnor heanng ofﬁcer s order be vacated can do so with the same

body of knowledge about the- hlstory of thlS rnatter as Bar Counsel F or example suppose she .

| sa1d in a letter or a “Why do you want th1s Job’?” sect1on of an apphcat1on somethlng l1ke “I"

If there are concerns about the conﬁdentlally of the apphcatxons and cover matenals they can be submltted _
under seal with an order that they not be disclosed or used for any purpose except to argue the issues raised in th1$ :

‘motion. We also note that Respondent did not create this situation, the hearing officer did by her own conduct.

When balancing her confidentiality concerns against Mr. Marshall’s rightto a farr hearmg, conducted inafair = |
‘manner the balance should be found i in Mr. Marshall’s favor :
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have always admired Bar Counsel and have long wanted to be one” or something like “In my |
work as a heanng officer I have developed an understandmg of the Bar Counsel’s role and.
believe that my talents and mterests are 1n that role” or something l1ke “I have been waiting for': |
a _]Ob opemng at the WSBA and am pleased that one has finally opened up. ? Furthermore E
w1thout the requested information we. do not know if she acknowledged her current role as a |

hearlng ofﬂcer in a pendrng case and what she mlght have sa1d In ex parte contact w1th one of

| the partres about that role. We know she had the ex parte contact w1th the Association since she |

subm1tted her appl1cat10n to it and Bar Counsel was made aware of it, what we do not know i 18

what was sa1d in that ex parte contact |

We ask that WSBA be requlred to prov1de the requested mformatron and that a

schedule be estabhshed to permlt us to recerve it and then subrmt a motion to vacate thev

heanng ofﬁcer s pnor orders.

Concerns Regarding Stlpulated Order Slgned on June 8 2006 The _]Ob was posted on |- |

May 25 2006 An agreed order deahng w1th d1scovery and other 1ssues was submitted to the |-

hearmg ofﬁcer and 51gned by her. on June 8 2006 The Bar was aware of the apphcatron no | .

later than June 15 2006 when 1t referenced it at. the heanng ofﬁcer review meetlng This |

|| means that elther Bar Counsel knew of the apphcatlon at the t1me the order was 31gned or the

apphcat1on came m neatly between June 8 2006 and June 15, 2006 Because the Bar wrll not |

|| tell us the date of the apphcatlon we do not know whrch it is.
It is ‘of grave concem to Respondent that at the same tlme he was negotratlng a“: i ".
stlpulated order deahng w1th d1scovery dates and other details of the new heanng date that Bar i

Counsel m __v have know that the Hearmg Ofﬁcer had apphed for a _]Ob If S0 then Bar Counsel » o

would have known that the heanng ofﬁcer would have to voluntanly recuse in the future and, if
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she did not, most certainly would be removed. If Respondent had been aware that the hearing
officer was going to be removed he would never had agreed to the order since he disagreed
with the t1m1ng it proposed and only agreed in lrght of the fact that if Respondent did not enter .
1nto an agreement the Bar Assocratron could subrmt a proposed order to the hearing officer
who had already not shown much understandmg of the time constrarnts the Amended F orrnal ‘

Complarnt had placed on Respondent In short g1ven the attitude shown by the hearing officer

in the motlon to cont1nue and/or stay the proceeding, Respondent knew that it was better to -|

work out the dates W1th Bar Counsel than to have a contested proceedrng before the heanng

officer.

It has not been below counsel s expenence that Bar Counsel are “sneaky” and I do not;

here make any assertion of bad farth conduct by Bar Counsel but 1n the absence of 1nformat10n

we are forced to consider all altematrves It is possible that the negotlatrons were conducted ’

and the order s1 gned before the apphcatron was submltted and that Bar Cor.nsel was proceedlng

{with the same 1nforrnat10n as the Respondent However it is. also poss1ble that the WSBA

knew of the apphcatron If so it may have assumed that the heanng ofﬁcer would eventually

recuse and 1n the meantlme consrdered the order to srmply be an ummportant “housekeeplng”' |

mater. If Bar Counsel knew of the 1mm1nent recusal of the hearrng ofﬁcer because of ex parte | B

1nforrnat10n it had about the hearrng ofﬁcer and negotrated the order and/or presented 1t for :

31gnature wrth such ex parte knowledge then the negotlatron and order are not valid.
Respondent only negotrated the dates in’ good farth based on the heanng dates set by the

heanng off cer and in lrght of the fact that she had not been receptrve to arguments about t1me 1

' constramts If Respondent had known that the heanng ofﬁcer was gomg to have to recuse, he |

never would have agreed to the entry of any addltronal orders by that heanng ofﬁcer and would
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have objected strenuously if the hearln-g officer heard any argurnen'ts about dates or entered any

orders.

In the absence of any information,to 'the contrary, both Respondent and the ‘hear'ing

officer must assume that the order was signed after the apphcatron was submitted. It is srmply.

not poss1ble for there to be a valid order signed by a heanng ofﬁcer who at the same time had

secretly submrtted an apphcatlon for ernployment to one of the partres It makes no dlfference
whether the order was contest or not — if the Respondent knew that Hearlng Officer was

seekrng a _]Ob as Bar Counsel the order would never have been submltted in the ﬁrst place As

' drscussed below at the time she submitted her application the hearmg ofﬁcer was mandated to | -

recuse, she d1d not do SO and any orders she srgned after the apphcatron date cannot be valid

and must be vacated

All Orders Entered bv Hearmg Ofﬁcer Must be Vacated: Respondent bel1eves that he is

\lat an unfa1r advantage in this rnatter because he does not have all the 1nforrnat10n ava1lable and 1

| known: to the WSBA regardmg the h1story of the heanng ofﬁcer s JOb apphcat1on[s] w1th the '

WSBA To provrde a “level playrng ﬁeld” Respondent has requested that the 1nforrnat10n be -’

prov1ded and then he be grven tlme to submlt his motion to vacate However if such request is |

| not granted then Respondent requests that all orders of the pnor hearrng ofﬁcer be vacated at

| this: t1me |

Heanng ofﬁcers are subject to the “Heanng Ofﬁcer Conduct” rules found at ELC 2 6.

Those rules are based on the Code of Jud1c1a1 Conduct (CIO). ELC 2. 6(e)(4)(A) prov1des that a : _‘ :

hearing ofﬁcer should drsquahfy h1mself or herself when h1s or her 1mpart1ahty mlght -

reasonably be questloned ” We would hope that there is no argurnent that When a heanng -

ofﬁcer has submrtted a _]Ob apphcatron to be a Bar Counsel whrle srttlng on a case that the I
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impartiahty of the hearing_ officer can- reasonably be questionedv and that the hearing officer
must recuse from that case. I would be astounded if Bar Counsel would argue otherwise.
Assuming that the apphcatmn occurred before June 8, 2006, 1t is thrs requlrement of recusal |
that 1nvahdates the agreed order drscussed above. |

The issue here would not seem to be whether she‘ha‘d an obligation to recuse when she

made the appiication for employmentsince'l assume eVerybne is in agreement about this but

|| rather the 1ssue is the 1mpact of such _]Ob application on orders entered pr10r to the apphcat10n

being subrmtted Agam because we do not have the 1nformat10n we do not know if Ms. K1111an
has prev1ously applied for pos1t10ns w1th the Bar or 1f the recent apphcatron is her first one. If
she has prev1ously apphed the t1rn1ng and relatronsh1p of such apphcatlon would be 1mportant

1nformat1on in determmmg any apparent b1as or prejudlce

But even if the ﬁrst tlme she’ apphed was after May 25 2006 when the job was posted.

her pnor orders should be vacated ELC 2.6(b) states that “The mtegnty and fairness of the

d1sc1p11nary system requlres that heanng ofﬁcers observe hlgh standards of conduct.” Not only '
must a proceedrng be fair it must appear fa1r thlgants in a dlsc1p11nary proceedrng are
entltled to a hearmg before a heanng ofﬁcer who is not only farr but appeared to be fair.” In
re Dzsczplmary Pr oceedzngs Agaznst Haskell 136 Wn 2d 300, 313 14 962 P.2d 813 (1998) |
Heanng ofﬁcers are requrred to perform thelr duties without b1as ELC 2 6(e)(1)(E) “In
determlnrng 1f a d1801pl1nary proceedmg appears fa1r the cnt1ca1 concern is how it Would

appear to a reasonably prudent and dlsmterest person. Ia’ “Our systern of Junsprudence also‘ _'

demands that in addrtlon to 1mpart1a11ty, dlsmterestedness and- farrness on the part of the Judge

2 In the 1nterest of drsclosure and to avoid allegatrons of plaglarlsm most of the followmg quotes and citations in
the rest of this paragraph are taken from a Bar Association pleading in another case in which the WSBA asserted
that it had not had a fair hearing before that hearmg ofﬁcer The c1tat10n to that case wrll be provrded if necessary.
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there must bevnvo question or suspicidn as to the integrity and fairness of the system.” Chicago,
Milwaukee, St. Paul & Pa. R. R. co. ‘v. _Wash. State Human Resburcé Comm’n, 87 Wn.2d"802,
808, 557 P.2d 307 (1976). “The appeé_ré_ﬁc‘e of bias or prejﬁdice can be as damaging to public
conﬁdeﬁce’ iﬁ the adminiétratiqri of jusﬁce as would be the actual presence of bias and .|
prejudi‘c'e.”A Id. at 809. See also Di?’m_niel v. Campbell, 68 Wn.Zd 697, >41,4 P.2d 1022 (1966)_
(new trial Wér_ranted due to appéaran_cé IOf unfairness, notwithétanéihgb that the “record does niot
give the slightesf.hin > of impaﬁiality)"; , | | |

| Even if thé only time Ms. Kili_iéﬁ,éppliéd for a jo_B was after it lwas posféd, th‘eb‘ o
appeara.nc,é: ‘df;viivnfairiness mandates tﬁeﬁv_.acating of her prior orderé. Of particular concern is the
order :shévéigne'd just before fhe; jc:>b postiﬁg vdatefde‘:nying the ré(iﬁest for .stay' and impasiqg: an
unreasonably short time.frarﬁe to respdnd f& new set of allegatioﬁs; A;s discuséed in the June |
26, 2006, léftér to tﬁé hearing dfﬁéeh 2 ) o |

The new charges alleged that Mr. Marshall lied to his clients, attempted |

to coerce his clients into accepting a settlement and, essentially, conspired with

. opposing counsel to force a settlement on the clients through a settlement

- enforcement motion. These were new allegations which had not previously been |
' addressed at any stage of the investigation of the proceeding, including prior to
- the recommendation to the Review Committee. We moved for a continuance on
- the basis that we were entitled under the rules to at least 20 days to answer and

- to'prepare to defend the new allegations. We asked for more than 20 days since

- the Amended Formal Complaint was not just a modification or adjustment of

- prior allegations but rather contained entirely ‘new assertions not ever |

© . investigated or asserted in the past. We asked that-we be given at least as much .
- time as we would. have Teceived if a new formal complaint were filed against

-+ Mr. Marshall since that was the reality of what had happened in the Amended | -
" Formal Complaint. L : ' -

‘ * In addition, Mr. Marshall is the subject of a pending Supreme Court case

in which the Disciplinary Board has recommended his disbarment. When we

. asked for the continuance based on the filing of the Amended Formal

-+ Complaint, we asked that the entire case be stayed until after the Supreme Court | -
.. case is resolved given the enormous costs both financially (the Bar is already 1B

- seeking $24,000 in costs from him) and emotionally, and, in the event of his

. _”’_'lrdisbarment, the lack of ne'ce'jssity for the hearing. - S :
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' On both these issues, we pointed out, as the Bar ackﬁowledges in its
letter to you, that any concerns about elderly witnesses could be dealt with by
the use of preservation depositions.

The Bar Association objected to the continuance based on the pending
Supreme Court case while conceding that some continuance was required by its
filing of the Amended Formal Complaint within 20 days of the hearing. The
Bar, however, asserted that the new allegations were “easy” to prepare for and
asked that the continuance be for the least possible time after the 20 days had

- run. . . )

. The hearing officer denied our motion for the stay based on the pending
Supreme Court case. Without elaboration she asserted that it was “just too vague
as to when the hearing could be held.” She ignored the costs issues and the fact

~ that a less restrictive remedy, preservation of the witnesses’ testimony, was
. available. She granted, as she had to based on the rules, a continuance because v
the Amended Formal Complaint had been filed ‘within 20 days. However, she |

. demanded that the reset hearing be held as soon as mutual dates could be

- established. She appeared to ‘give little concern to Mr. Marshall’s preparation
issues. Bar Counsel and I looked for dates and when we came up with them, she |

. accepted them while stating that she thought the dates we had agreed upon were | -
not soon enough. . S R R

'Mr. Marshall is now left to wond.e:r»:iévl'ly his reasonable reqpé‘st for sufficient tizﬁe"io 1
prepare tqb;laﬂrisAwer the .new charges Wasl dehied in a rulirig. Whiéh :‘f_aﬂ?bréd the WSBA. He muét
further woﬁdér Whyhis request for a _stay_Was 'derillired, égain in a dec1310n most vfa’vorable to the s
WSBA. Thesewere not vproc‘edu'r‘all or héi.isekéepih‘g rﬁotioﬁs. Hayiﬁg :avr_easc')nable oppdrtunity |

to prepare".‘ ai_':def'ense' is a fundamental right and not having to go through a potentially

| unnecessary and expensive proceeding would have been a significant matter to Mr. Marshall.

Yet the relief he asked was denied and then W}iAthin a very shbﬁ tirhe it tumns out that the heaﬁhg 1
officer who made those niling applied‘fdr‘a‘j‘ob with the very persons sh'e"rulec‘l in favorof. = -
Mr. MarShéll and anyoné lookihg ‘at this matter must. wond:er'_ Wheth_er the denials

occurred because of either a conscious or unconscious desire of the hearing officer to appear to |{.

25 ||be favorabié_io' the WSBA. It seems unlikely that this 20 year plus‘ Iawyer from the Williams, | o
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Kastner & Gibbs ﬁrrn simply made a spontaneous decision -to seek a new career as a Bar
Counsel with a high end pay scale of $69 000. The most likely scenario is that she had been
lookrng for a new career and that one of the optrons she was consrderrng was that of Bar_
Counsel However, it is also possible. that she has had a long—term goal of bemg a Bar Counsel -
and sought the.posrtron of Hearing Officer because she thought it would give her an
“experience leg up” over other applicants. There are a thousand variations and themes which
could be constructed but the p01nt is not which one is correct but rather, because they are |
reasonably possrble can it honestly be sa1d that given the facts of th1s case that there is “no *

questron or susprcron as t0' the 1ntegr1ty and farrness of the system"” Chz'cago supra. Can ‘it

! honestly be sa1d that Mr Marshall s motrons were heard before a “heanng officer who [was]

not only falr but appeared to be fa1r‘7” Haskell supra.
The answer to thls questron is patently obvrous when the srrnple undrsputed facts are'

set forth M. Marshall and others are asked to accept that not only has he been treated fairly |

|| but that he appears to have been treated farrly Where he lost 1mportant motions to Bar Counsel ‘

before a hearrng ofﬁcer who no more than Six- weeks later (and maybe much sooner) secretly

submrtted a _]Ob apphcatron to be a Bar Counsel and only removed herself after she ‘was

1 confronted w1th her actron ina Jomt letter from Respondent and Bar Counsel

Mr Marshall and others lookmg at ﬂ’llS situation have every reason to questlon the
1mpart1a11ty and mtegrrty of the system and of the hearing ofﬁcer rn this matter. The only way i

to clean up any poss1ble damage from the act1ons of the prior hearmg officer is to vacate her

| orders. This wrll essentrally allow the case to return to the startmg ‘point and with the

’ apporntrnent of a new heanng ofﬁcer W1ll allow the entry of a new scheduhng order based on

the Frrst Amended Formal Complalnt It w1ll allow Mr. Marshall to renew his motion to stay.
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the proceedings before a hearing officer who is not or will not soon be looking for a job with
the Bar Association. Vacating the order will also remove any taint of unfairness from the case

and will remove the issue from being asserted on appeal It also corrects an obv1ous defect in

_ the system in which a hearlng officer somehow believed that she could simultaneously secretly-

|| apply for a _]Ob as a Bar Counsel while remaining asa hean'ng ofﬁcer on a pending case.

The Bar w1ll complaln about delay, but Mr. Marshall. d1d not file the F1rst Amended

Formal Complalnt wh1ch mandated the delay from the first heanng date and Mr. Marshall had 1

noth1ng to do with the fact that the heanng officer apphed for a JOb All he wants is a fair |

opportumty to make hlS arguments and if necessary present hlS case The Bar can completely o

' protect 1tself 1f 1t feels it must by the use of preservatlon deposmons

We ask first that the document request be granted and that a schedule be set to permit
renewal’ of the motlon to vacate in view of any 1nformat1on prov1ded in response to that
request. If that request is not granted then we request that the orders of the prior heanng off cer
be vacated and that a neW heanng ofﬁcer be appomted so that We can proceed with a “clean '
slate.” In addltlon we ask that any new hearmg ofﬁcer for the reasons set forth in ) the J une 29

2006 letter not be pre screened or vetted on possible hearing dates

| '}Dated this 6‘h day of July, 2006 '

" Kurt M. Bulmer, WSBA # 5550
~ Attorney for Respondent Marshall
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NON-PUBLIC FILE
FILED PURSUANT TO PROTECTIVE ORDER

BEFORE THE
DISCIPLINARY BOARD
: OF THE
WASHIN GTON STATE BAR ASSOCIATION

Inre » ) Pubhc File: 05#00103
BRADLEY R. MARSHALL, ) DECLARATION OF KURT M. BULI\/IER IN
- : ’ - ) - SUPPORT OF MOTION TO PERMIT ’
" Lawyer (BarNo. 15830). ) LIMITED RELEASE OF INFORMATION

- ||SUPPORT, OEMOTION TQ PERMIT, . -

Kurt M. Bulmer, declares as follows"

1 I am the attorney representrnc Mr Bradley Marshall the Respondent in this matter.
2. I have dlscussed thls motion Wlth my client and have hlS penmssmn to brlng it in

my own name and pursuant to what I believe are rny duties to anoﬂler client.

3.

proceedlng began June 17, 2004 with the filing of a Formal Complamt Ms Teena Killian was
appointed heanng officer on June 18, 2004. The heanno was held May and 6, 2005, and
Findings of Fact Concluswns of Law and Recommeaatlon were ﬁIed July 15, 2005. M.

Kﬂhan found agamst Mr. Hoort and recornmended 1mpos1t10n of ¢ a reprrmand and payment of

restitution. Althoucrh Mr. Hoor’t 1n1t1a11y ﬁled a notice of appeal that was Wlthdrawn and the

Findings became final. The reprlmand was filed December 16, _2005.

KURT M, BULMER

Attorney at Law

DECLARATION OF KURT M. BULMER IN

- Seattle, WA 98102-4442

/47?‘@? /-

3 I prev1ously represented attomey Eric C. Hoort in Pubhc File No. 04- 00037. That |

70y Belmont Place E.# .:w o
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I LIMITED RELEASE OF INPORMATION; T

4. Ms. Killian was also the initial hearing officer in this Marshall proceeding but
recused when jointly asked to do so by the Bar and Respondent after Respondent was advised

that Ms Killian had applied for a job as a bar counsel My concermn arises from the disclosure

{{during discovery in the present proceeding that Ms. Killian previously applied for a job as
'»disci'plinary counsel on January 14, 2005 — this was while serving as a hearing officer in the

Hoort matter and was before the hearing was held in that case. This job application was not

disclosed by Ms. Killian at anytime and was unknown to Mr. Hoort or me.

"5, Ihave ‘n_ot researched whether this situation might justify reopening the proceedings

|and, of course, I have not discussed the s1tuat10n with Mr. Hoort It does seem very likely to me

that 1f Mr Hoort is adv1sed of the situation he will choose to mamtam the status quo rather then

seek to reopen.

6. 1 believe that absent the protective order, I would have a duty to advise Mr. Hoort of .

the situation so he can make an independent determination of whether there is any action he
can take and, if tliere is if he wishes to take it.
7 I propose that in the creneral interests of Justice that I be allowed to advise Mr.

Hoort that in the course of another case the question has come up regarding Ms Killlan serving

as a hearincr ofﬁcer While also applyinfJ for a JOb as a bar counsel a:nd that as the result of

discovery I have learned that Ms Killian applied fora jobas bar counsel dur1n<Jr the time of Mr.

'Hoort S heartng a.ﬁ:er she was appomted and before the hearing and ruhng by her. I do not

| propose to provrde any documents I also propose that Mr. Hoort be adv1sed that he is

prohibited from dissemination of the information to anyone other than his own counsel orina

situation in ‘which the information is protected by an appropriate ordcr. o

DECLARATION C OF KURT M. BULMER IN | ©  KURTM.BULMER
e i __ Attorney at Law

"'740 Belmont Place E #3
PAGE? o | Cisuh 3T 1 - Seattle, WA 98107-4447
| SR L , C o (206)325-9949
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8. Iasked the ODC their position on the disclosure and they have advised that they do
not object to the limited disclosure pfoposed but that they felt the protective order required this

motion since they felt the information was covered by that protective order.

I swear under the penalty of perjury under the laws of the State of Washmcton that the

foregoing is true and correct.

, 2006 at Seattle,

Dated this - day of

Washington.

- Kurt M. Bulmer, WSBA# 5559

DECLARATION OF KURT M. BULMER IN © KURTM.BULMER

740 Belmont Place E., # 3
- Seattle, WA 98102- 4442
(206) 325-9949. _

LIMITED RELEASE OF INF ORMATION -
PAGE 3
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|

KILLIAN JOB APPYYCATION DOCUMENTS

Seidel to Dujon-
Reynolds

DATE APPLICATION REFERENCE/ITEM
DOCUMENTS
January 14, Letter - Killian to Re: Disciplinary Position
2005 HRD ‘
May 25, 2006 | Job posted on WSBA
L , website
May 26, 2006 | Letter — Killian to Re: Disciplinary Position
June 1, 2006 | E-mail - 4:27 PM — Re: Recruitment Process for
Seidel to Eide, Beitel, Disciplinary Counsel . -
Abelson Position
June 2, 2006 | Letter — Seidel to Re: Your application for -
' Killian Disciplinary I position
June 6,2006 | E-mail—7:51 AM~ | Re: Recruitment Process for -
- | Eideto Seidel, Beitel, | Disciplinary Counsel '
' ' Abelson Position _
June 6,2006 | E-mail~9:25 AM~ | Re: Recruitment Process for
v Abelson to Eide, Disciplinary Counsel
Lo Seidel, Beitel Position
June 8,2006 | E-mail ~4:45PM ~ | Re: Accepted DC Interview
‘ Beitel to Jacques w/ Teena Killian
June 8,2006 | E-mail -4:57 PM~ | Re: DC Position
’ Jacques to Wells,
Dujon-Reynolds,
’ - Seidel - o
June §, 2006 | E-mail — 5:33 PM — | Re: WSBA Job Application
| Wells to Killian w/ attachment of Apphcatlon
. ' form 0306.doc
June 8,2006 | E-mail - 5:42 PM - | Re: Accepted: DC Interview
| Eide to Jacques w/Teena Killian ,
June 9,2006 | E-mail - 10:27 AM — | Re: WSBA Job Application |
| Dujon-Reynolds to w/attachment ODC
Killian with cc to Disciplinary Counsel I- III
Wells . 1070103.doc
June 9,2006 | E-mail - 1:40 PM— | Re: Francesca D’ A_ncelo
| Seidel to Jacques =~ o
June 12,2006 | E-mail — 7:33 AM ~ | Re: Francesca D’Angelo -
L Jacques to Seidel
June 13, 2006 | E-mail —6:10 PM— | Re: Teena Killean (DC

candidate) -

Llune 13, 2006

‘E-mail - 6:14 PM - .

Seidel to Jacques

Re: Teena Killean

sm KTET Mﬁ\* ?@B—A&PP CATIO

GUME‘\'TS

PAGE I



June 14, 2006

E-mail - 7:28 AM —
Dujon-Reynolds to
Seidel

RE: Teena Killean (DC
candidate)

June 14, 2006

E-mail - 7:45 AM —
Jacques to Seidel

Re: Teena Killean

Tane 14, 2006

E-mail - 1:51 PM —
Busby to Seidel

Re: Teena Killian

June 14, 2006

E-mail —3:10 PM ~
Matsumoto to

Re: Accepted: Interview

w/Teena Killian — DC

Matsumoto, Dassel

r Jacques Applicant
June 16, 2006 | E-mail —4:20 PM — | Re: Teena Killian
- Busby to Gray :
June 19, 2006 | E-mail — 8:09 AM — | Re: feedback on DC
' Eide to Abelson, | interviews
: Beitel, Seidel _ '
June 19, 2006 | E-mail - 8:20 AM — | Re: Declined: Interview
' Bank to Jacques w/Teena Killlan — DC
o . | Applicant '
June 20, 2006 | E-mail — 8:07 AM —~ | Re: Declined: Interview
' Gray to Jacques -~ | w/Teena Killian DC
. _ o Applicant
June 20, 2006 | E-mail —3:35 PM —~ | Re: DC Candidates —
' Eideto ODC | debriefing ’
: Lawyers '
June 20, 2006 | E-mail —3:40 — Re: DC Candidates —
' " Busby to Eide, debriefing - :

Tune 21, 2006

Gray to Ehrlich, Fuji

"E-mail - 10:44 AM — | Re: Teena Killian
Busby to ODC
L Lawyers .
June 28,2006 | E-mail —11:08 AM — | Re: Teena Killian ~ FYT

June 28, 2006

E-mail — 1:24 PM ~
Seidel to ODC '
Lawyers

Re: Teena Killian — FY1

Tume 28, 2006

B-mail — 125 PM —
Dassel to Seidel

Re: Teena Killian ~ FYT

June 28,2006

E-mail - 1:28 PM~

Congalton to Seidel

Re: Teena Killian — FYI

June 28, 2006

E-mail — 1:32 PM ~~

Matsumoto to Seidel -

Re: Teena Killian — FYT

June 28, 2006

E-mail - 1:33 PM —
Fide to Seidel

Re: Teena Killian — FY1

[Tune 28, 2006

E-mail - 1:36 PM—
Slater to Seldel ODC

gawyers '

Re: Teena Killian — FVT

- ~{EIAN JOD APP iFC—A”T—TON DOCULENTS s

PAGE2



June 29, 2006

E-mail - 4:53 PM -

Dujon-Reynolds to
Seidel, Jacques

-Re: DC Candidates

une 29, 2006

E-mail — 5:48 PM —
Seidel to Jacques

| Re: FW: DC Candidates

L uly 7, 2006

Letter — Seidel to
| Killian

Re: Application for

| Disciplinary Counsel

. fILLE."_NJ@B APPLIC ATION: EGCEH\HENT\ '

PAGE3
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KURT M. BULMER

ATTORNEY AT LAW
740 Belmont Place E., # 3
Seattle, WA 98102-4442

(206) 325-9848
(206) 325-9953- Fax

June 29, 2006

VIA E-MAIL AND US MATL,

James M. Danielson
- Chief Hearing Officer
2600 Chester Kimm Rd.
Wenatchee, WA 98801-8116
RE:  Disciplinary Proceedings Against Bradl ey R. Marshall
Public No. 05#00103- o ' o

‘Dear Danielson:

- I'was out of my office yesterday and when I returned today I found in my e-mails
a letter to you from Bar Counsel regarding appointment of a new hearing officer in the
above case. I also found in my mail a letter from the hearing officer recusing herself. As-
far as I know, you have not entered an order removing the hearing officer. The letter from
the Bar to you is premature as it was submitted to you in anticipation of an occurrence
which had not yet happened and still has not happened — namely the removal of the
current hearing officer. Despite this the Bar’s letter, in essence, asks that when a new
hearing officer is appointed in this case that you pre-screen for his/her availability on

‘hearing dates establishe
reasons. | :

First, there is no way to judge the impact on a -héaring officer who is asked to take

on a matter to be heard on short notice on specific dates. The process of screening will

itself necessarily require either ex parte details of the case be provided by you or will
leave some mystery as to what has happened to create the situation. If details are
provided the parties will have no control over those details and they could have
significant influence on the hearing officer because of the source of information —
namely, the Chief Hearing Officer. The alternative would seem to be to leave it all sort of
mysterious as to why the hearing is happening on an expedited basis based on a prior
hearing officer’s schedule. It is impossible to judge whether the ex parte details or
mystery will be viewed by a new hearing officer as prejudical to Mr. Marshall, in favor of
Mr. Marshall or have no impact at all. But it is exactly because we do not know that you

should not go through a pre-screening process ’for.speciﬁc dates.

Second, I realize that you have advised_mc that there is pfé—screch_ing-of hearing

officers in that as part of your appointment process you look at a hearing officer’s case

d by the prior hearing officer. We object to this for several




- told me in informal discussions

James M. Danielson
June 29, 2006
Page 2

load, the apparent length of time of a hearing and check with possible appointees for
conflicts based on the respondent and the lawyers involved. However, the screening
process proposed by the Bar in this instance is a different situation. Here the Bar asks that
you pre-screen the hearing officer for specific dates with the implicit implication that the

‘hearing is to be held on that date since the C

specifically based on those dates being availab
held before the new hearing officer on dates selected by the prior hearing officer. We

think that it is a possible denial of due process to force a hearing too soon on a hearing
officer who will be essentially taking the case in a rush, rush situation. We also think that
we are entitled to move for different hearing dates based on the fact that Mr. Marshall has
~ learned that he misread his calendar regarding some .of the dates at issue — we have
alerted the Bar of this. If the Bar does not agree to a change in the schedule based on this
mistake it would be our intention to seek a change in the hearing schedule.

le. We have objections to the hearing being

Because this has all come on us so quicldy, there majf be other reasons why we
might ask for new hearing dates. If you have pre-screened on the basis of specific dates, it
- seems likely that the hearing officer may feel duty bound to proceed on those dates no

- matter what motion we file.

‘Third, both the WSBA and Mr. Marshall are entitled to seek removal of the

hearing officer as a matter of right up to ten-days after service of the new appointment. _

ELC 10.2(b). For a number of reasons whick I 'will not go into here, Mr. Marshall has had
- and continues to have concerns about who the hearing officets are in his cases. The Bar is
- well aware of his concerns. The fact, as discussed below, that a sitting hearing officer
uld apply for a job as Bar Counsel, something which would be known to Bar Counsel,
without notice to the respondent and without voluntarily recusing herself has done
nothing to give Mr. Marshall confidence in those who sit in judgment upon him. Mr.
Marshall will want to and will need to take full advantage of the right granted to him to

investigate and review any new hearing officer.

WO

Even if you appointed a new hearing officer today,

not be final until sometime in the middle of July, v
hearing dates. If such hearing officer has been pre-screened for dates, Mr. Marshall will
- be put in the unfair position of having to make his decision regarding possible removal in
‘the face of the likely perception that any removal by him was not based on legitimate
concerns about the hearing officer but instead on the basis that Mr. Marshall is simply

attempting to “game the system” to get a continuance by use of the rules. While you have
about the removal process that such perceptions do not

influence who the next hearing
Mr. Marshall’s perspective he will have doubts that if you think he is playing games that
even unconsciously it would influence your next hearing officer selection. Such concerns
by him will chill his right to make an unféttered decision about whether to exercise his

preemptive removal of a hearing officer. :

hief Hearing Officer is making a selection

his or her appointment would
less than two weeks before the current

officer is thatis appointed, I think you can see that from

PO



J ameé M. Danielson
June 29, 2006
Page 3

Fourth are significant concerns about the validity of the prior hearing officer’s

- orders. The reason the prior hearing officer has recused is a joint letter was sent to her by
Disciplinary Counsel and I asking her to do so. This was because she has applied for a
job as Disciplinary Counsel. She did not recuse when she applied for the job and it
appears that but for the joint letter she did not intend to do so. Her willingness to continue
to serve as a hearing officer while simultaneously applying for a job with the Bar without
notice. to respondent (the Bar; of course would have notice' since she was applying to

-work for the Office of Disciplinary Counsel) raises serious questions, at a minimum, of

the appearance of impropriety and as to where her loyalties lay when she has made

rulings in this case.
~ The case was previously set for hearing. Within twenty days of that hearing date,
‘the Bar filed an Amended Formal Complaint. The new charges alleged that Mr. Marshall
lied to his clients, attempted to coerce his clients into accepting a settlement and,
essentially, conspired with opposing counsel to force 2 settlement on the clients through a
settlement enforcement motion. These were new allegations which had not previously
been addressed at any stage of the investigation of the proceeding, including prior to the
- recommendation to the Review Committee. We moved for a continuance on the basis that
- - we were entitled under the rules to at least 20 days to answer and to prepare to defend the
new allegations. We asked for more than 20 days since the Amended Formal Complaint
was not just a modification or adjustment of prior allegations but rather contained entirely
new assertions not ever investigated or asserted in the past. We asked that we be given at
least as much time as we would have received. if a new formal complaint were filed
against Mr. Marshall since that was the reality of what had happened in the Amended

Formal Complaint.

~° _ Inaddition, Mr. Marshall is the subject of a pending Supreme Court case in which

. the’ Disciplinary  Board has' recommended his disbarment. When we asked for the -
‘continuance based on the filing of the Amended Formal Complaint, we asked that the

entire case be stayed until after the Supreme Court case is resolved given the enormous

costs both financially (the Bar is already seeking $24,000 in costs from him) and

emotionally, and, in the event of his disbarment, the lack of necessity for the hearing. -

~ On both these issues, we pointed out, as thé Bar acknowledges in its letter to you,

that any concerns about elderly witnesses could be dealt with by the use of preservation

depositions.
. The Bar Association objected to the continuance based on the pending Supreme
* Court case while conceding that some continuance was required by its filing of the
. Amended Formal Complaint within 20 days of the hearing. The Bar, however, asserted
that the new allegations were “easy” to prepare for and asked that the continuance be for
- the least possible time after the 20 dayshad run. e




James M. Danielson
June 29, 2006
Page 4

The hearing officer denied our motion for the stay based on the pending Supreme
Court case. Without elaboration she asserted that it was “just too vague as to when the
hearing could be held.” She ignored the costs issues and the fact that a less restrictive
remedy, preservation of the witnesses’ testimony, was available. She granted, as she had
to based on the rules, a continuance because the Amended Formal Complaint had been
- filed within 20 days. However, she demanded that the reset hearing be held as soon as

mutual dates could be established. She appeared to give little concern to Mr. Marshall’s -

preparation issues. Bar Counsel and I looked for dates and when we came up with them,
she accepted them while stating that she thought the dates we had agreed upon were not

soon enough. ’

' I was then advised by Bar Counsel on June 22, 2006, that they had learned the
hearing officer had applied for a position in its office. In 30 years of practice this issue
- has never come up for me and then within two or three months it has come up twice. You
- may recall that you, the Chief Disciplinary Counsel and I had a discussion about the first
instance at the hearing officer application meeting held at the Bar office. This second
 instance came to my attention after that discussion. I am not aware if that discussion had
~ anything to do ‘with the disclosure of the second instance. In both instances Bar Counsel
has acted professionally and advised me of the employment application. In the first
instance, Bar Counsel and I were discussing how to proceed when we learned through the
personnel office at the WSBA that the hearing officer in that case had already notified
~ you and had recused. That does not appear to be the situation in this pending matter since

. she did not recuse until after we sent the joint letter. ‘

" Because of confidentiality we have not been advised when the hearing officer
initially applied for the job and what she stated in her job application or in any interviews
- as to why she.was suited for job. I also do not know when it was first posted as being
‘available. But even if the job was posted and she applied after she made the continuance
rulings on the case I would hope you could see that Mr. Marshall and I have concerns
- about her prior rulings. At a minimum it appears that the hearing officer was inclined to
- approach the case from a Bar Counsel perspective. It is our intent to file a motion with
you asking that all prior orders of the hearing officer be voided on the basis of the
appearance of impropriety and perhaps other grounds. We intend to ask that Mr. Marshall
- be given a clean slate not tainted by prior rulings on substantive issues by this particular
hearing officer. ‘ FE ' .

' I am sending this letter because of the pre-emptive nature of the Bar’s letter to
- you which seems to ask for an accelerated appointment of a pre-screened hearing officer.
- Our motion is not something that can be done be done on the fly. We can file by next
Thursday. (I have a significant motion on another case in ‘which the WSBA has asked on
short notice that a disability hearing be held for my client which I am requiired to respond
to on July 5,2006.) I am asking that you do not appoint a new hearing officer at this time,
that you not pre-screen for any dates and that you set a schedule for us to file our motion




James M. Danielson
June 29, 2006
Page 5

and the Bar to respond regarding invaliding the prior orders of the prior hearing officer

with the date for us to file the inifia] motion of July 6, 2006.

Thank you.
Sincerely,
Kurt M. Bulmer.

Attorney at Law ‘
: WSBA‘# 5559

- ce Bradley Marshall_ o
By e-mail and mail to Scott Busby
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BEFORE THE
DISCIPLINARY BOARD
OF THE
WASHINGTON STATE BAR ASSOCIATICON

Inre Public Fxle No. 05#00103
| BRADLEY ROWLAND MARSHALL, ORDER COMPELLING DOCUMENTS
— ‘ : R AND INFORMATION AND DENY{NG

Lawyer STAY OF PROCEEDINGS

)
)
)
)
)
)
)

WSBA No. 15830

The above enmled maﬁer came on b—rore the Chief Hearmg Omcer on August 9,

2006 on the Respondent's Motron ’co Compel Doouments and I[nformation and to Stay

Proceed-ings The Chief Heanng Officer considered the Motion of the Responoent the

Response of the Assoc;aﬁon and the Reply of Respondent as well as oral argumem by

Mr Kurt M Bulmer, on behalf of Respondenr and Ms. Chnstme Gray, on behah’ of the

ssocra’non _ _ ‘
Pursuant to ELC 3. 2(e) the Chief Pearlng Ofﬂoer hereby orders dxsclosure by the Bar| -

Assocratlon of the notlowmg mformatlon subject to th;s protectfve order: Public d:scfcsere

of the mformauon seenfsﬁed is proh;b:i‘ecz ceg:st to the extent to allow &ny hearing|.

officer, the Disciplinary Board or Efe S;zpreme Courﬁ to perform their cfufxes in this or

any ruture dzsc:p!mary proceedmg against the Responéent

WASHINGTON STATE BAR ASSOCIATION

ORDER COMPELLING DOCUMENTS AND :
INFORMATION AND DENYING STAY OF - -+ 2101 Fourth Avenue — Fourth Floor
' _ Seattle, WA 98121-2330 ‘ '

PROCEEDINGS - |
Page 10f 2 - | ; e (2083 727-8207




The documents to be disciosed are:

1. Any and all communication between Teena Killian and the Washington State

socxatlon concerning employment by Ms. Killian at the Washington State Bar

SSOCiathﬂ The documents shall be redaoted so they show only the letterhead, if any, the| -

| date of the document, the scnder Lhe recipient, and the Re Eme if any
2. | Any corresponaence between any vmpioyee of the Washmgton State Bar

Assooxaﬂon and .any other D"np!oyee of the Wachmaton State Bar Assoc;a’czon relating to

The documenta if

10 mployment at. the Washm gion State Baf Association by Teena »Kflﬁan

" |lany, shall be redac’céd so they show only the -letterhead, if any, thé date of the document, the
2 sender, Lhe rectplent and the Re ling, if any | v |
. :: | T IS FURTHER ORDER:D that the order; of Heanng Ofﬂcer Killian in this file are

15 'vvaoateo Contemporaneous wi h Lhe entry of thvs Order; the Chief Hearing O-ncer has
suhedulmg conference will take place' :

'8 |lappointed hlmself as "xearmg officer in thls matter; a

17
ele phomca!iy on Tuesday, August 29 2006 at "‘OO am,‘and the motion to stay the

r—u-

18
3 proceecmgs is DEN!ED

20 | DATED t”h:s-ioT“ day of August, 2006.

22

23 v
24 JAMES M. DANIELSON -

Chief Hearing Officer
25 S

26

" ORDER COMPELLING DOCUMENTS AND ... , ' WASHINGTON STATE BAR ASSOCIATION
2101 Fourth Avenue — Fourth Floor

- INFORMATION AND DENYING STAY OF o - .
PPOP:EDINGS v , S a Seattle, WA 98121-2330
2 o : o T ST (206) 727-8207
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Washington State Bar Association Page 1

Budget Comparison

For the Period from October 1, 2006 to September 30, 2007
(Amounts are in USD)
(Includes Dept : OGCDB)

(Includes G/L Budget Name: FY2007) .
FISCAL 2006  FISCAL 2007 % CHANGE IN
BUDGET BUDGET BUDGET
REVENUE:
TOTAL REVENUE: '
EXPENSES:
DISCIPLINARY BOARD EXPENSES 1500000 10,0000 . 33.33
CHIEF HEARING OFFICER 31,000.00 33,000.00 - 545
HEARING OFFICER EXPENSES 3,000.00 300000 . .
HEARING OFFICER TRAINING 1,500.00 150000
'COURT REPORTER . 1,100:00 1,000.00 808
OUTSIDE COUNSEL 6,000.00 - 5,000.00 - 16.67
STAFF TRAINING 120000 . 120000
STAFF MEMBERSHIP DUES 868.50 1,013.00 © 16,64
SALARY EXPENSE 75,069.00 -
BENEFIT EXPENSE 23,200.00
: OVERHEAD - o - 27,890.00
c TOTAL EXPENSES: e 5066850  181,87200 - -204.80
NETINCOME 58,668.50  -181,87200 ©  204.80

Ofﬁce of General Counsel D1sc1pl1nary Board

(Department Omce of General CounseI)

\:-

Ao

i
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1

2

3
4

5,

6 BEFORE THE

: DISCIPLINARY BOARD -

i OF THE =

WASHINGTON STATE BAR ASSOCIATION -
'8 - : v . ‘

ol mre o Public No. 05400103
10 BRADLEY R. MARSHALL, DECLARATION OF DISCIPLINARY
L COUNSEL CHRISTINE GRAY -

' 11 Lawyer (Bar No. ‘15‘8_30). ‘

1:2_

13» 1. Iamover the age of eighteen years and competent to testify. I méke the statements

"1.41..' in this declaratioh from personal knowledge ﬁﬁiess otherwise indicated. I am a Senior
15 Dlsc31p1mary Counsel W1th the Washmgton State Bar Association. Smce the formal proceedings
16 lvwere filed, Disciplinary Counsel Scott G Busby and I have been the dlsc:1phnary counsel

17 assigned to handle this d1sc1p11nary proceedmg. .

18 2. By Writteﬂ order dated May 15, 20'()‘6\,‘ Teena Kﬂlian, who was the Hearing Officer
19 assigned to this mattef_ at that time, granted ‘a conﬁﬁuanpe reqﬁested by Respondent Bradley R.
: 20 , Mar'shall‘ and set the hearing for July 24, 2066. . . |

. 21 | 3. I have been informed by other léwyers Wlthm the Office of Disciplinary Counsel
| 22 (ODC) that on May 25, 2006 a disciplinary counsel opemng was posted
' 23 _' 4. Between May 16, 2006 and June 1 2006, Mr. Bulmer and I d1scussed the setting of
%
i o — '_.»~;—===_—__azms-m\vwowx STATE BAR-ASSQGIATION

1325 Fourth Avenue — Suite 600
Seattle, WA 98101-2539
(206) 727-8207




-t

o

[S3]

10
11

12

13

14

15

16
17
18

19
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revised pre-hearing deadlines in this matter. On June 1, 2006 at 3:07 p.m., Mr. Bulmer sent me

an e-mail giving final approval to an agreed scheduling order containing revised pre-hearing

. .dead.lines,..‘._._.. e e » e e e ¢ ememm e

5. On June 1, 2006, immediately after receiving Mr. Bulmer’s e-mail, I prepared the

cover letter transmitting the agreed upon scheduling order to Ms. Killian.

6. Later that afternoon on June 1, 2006, I was iriformé_d that Ms. Killian had applied

for the disciplinary counsel position that was being filled. I immediately informed Scott Busby

of M. Kllhan s application.
7. On June 2, 2006, Ms. Killian signed and dated the agreed scheduling order,

subsédﬁeaﬂy filed on June 5, 2006. That is the only action vshe took on the Marshall case after
applying for the Disciplinary Counsel position, prior to her récasal;. o
8. _Respondent did not meet any of the deadlines set forth in the Jdne.S, 2006

scheduling drder. . |

9. 1 was out of the ofﬂae' on vacation from June 7”2006 ‘through June 19, 2006
returmng on June 20, 2006. Prior to leaving for vacation, I drafted a letter requestmg the
pfompt appomtment of a new hearmg ofﬁcer intending it to be finalized and mailed if Ms.
K1111a11 recused from thls proceeding.

| 10. On June 20, 2006, Itelephoned Kurt M Bulmer counsel for Bradley R. Marshall
in.this matter At that time, I informed Mr. Bulmer that Ms. Kllhan had applied for an open
dlsmphnary counsel posmon I also informed Mr. Bulmer that 1f he and his client wanted to
request Ms. Killian’s recusal then the Assomatlon would Jom in that request. Mr. Bulmer
indiaated_ that ha would consult w1th his client and get back to me on what they wanted to do.

- 11. On June 22, 2006, duﬁ_ng a telephone conversation, Mr. Bulmer informed me that

1325 Fourth Avenue — Suite 600
- Seattle, WA 98101-2539
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Mr. Marshall would be requesting recusal of Ms. Killian. He indicated that it had been a
difﬁcult decision. Later that day, Mr. Bulmer and I agreed on the language of the letter

requesting recusal.

12. By letter to the pardes dated June 26, 2006, Ms. Killian recused from the Marshall
case. .

13. Between May 25, ‘2006,' when the disciplinary counsel opening was announced,
and June 26, /OO6 when Ms Killian recused from the Marshall case, T dld not communicate
with Ms Kllhan except by the letters described above which were also sent to Mr Bulmer

Based upon my dlSCLSSlOIlS with Scott Busby throughout May and June 7006 T understand that

he had no commumcatmn w1tt1 Ms. Killian dL.ang ﬂus time penod Wh.‘e Mz. Busby is on

vacation ﬂ‘ﬂS week, the Association will provide a deelaration}from Mr Bus'by‘ if needed.

14.' I did not participate in any of the interviews of .appli‘cents for the disciplinary
counsel opening that was posted on May 25, 2006. . Based»upohd'my‘ discussions with Scott
Busby at the_ tilﬁe of the -interviews, I understand that bhe did r;bt‘b_;ﬂ)e:tici.pate in any of the
interv:i_ews‘ of 'appllieants for the disciplinary counsel opening thet was posted on May 25,:2006.
The Associaﬁeh.\&ill prdvide a declaration from Mr. Busby if neededl. o

15. Pursua.nt to an order dated August 10, 2006 1ssued by Chlef Heanng Officer James
M. Danielson, ODC prov:tded Mr Bulmer with redacted cop1es of responswe documents on|.

August 16, 2006. ODC is amenable to providing the unredacted coples of these documents to

Mr. Damelson for an In camera review 1f 50 ordered

16. On August 29, ’7006 Mr. Damelson held another telephone conference for the
purpose of setting a heanng date. At that time, Mr. Bulmer ralsed the issue of obtaining
additional'iﬁfennation on the Killian issue, beyond that ordered by Mr Damelson on August 10,
i — . WASHINGTON STATE BAR ASSOCIATION
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- Seattle, WA 98101-2539
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2006. At that time, Mr. Danielson indicated that he would bot rule on the issue of Killian
information at that time, aad that the parties should attempt to resolve those issues during the
discovery process.

17. Between August 29, 2006 and December 3, 2006, Respondent made no attempt to
obtain additional information regarding the Killian issue. He filed no mctions, made no
requests for production, and issued no subboenas. On December 4, 2006, Mr Bulmer sent me

an e-mail indicating his intent to take depositions, and asking about available dates. On

|| December 5, 2006, I responded, providing available dates.. -

18. On December 18,2006, I received a subpoena duces tecum (attached hereto as
Exhibit 1) directed to the Association’s Custodian of Records, seeking documeﬂts' related to Ms.
K.illian’s employment appiicatiOns. The return date for that subpoena is Friday, December 22,

2006. The received stamp indicates that the subpoena duces tecum was delivered to the|

|| Association on December 15, 2006.

19. On December 18, 2006 I also received notice of deposition recarding a subpoena
duces tecum directed to Ms Kﬂhan (attached hereto- as EXhlblt 2). The return date for that _
subpoena is also Fnday, December 22 2006 The received stamp indicates that the notice was

dehvered to the Assoc1at1on on, December 15 2006.

I certify under penalty of perjury under the laws of the State of Washington that
the foregomg is true and coxrect

Date and Place =~ - Christine Gray, Bar No. 26684
Lo : Senior Disciplinary Counsel

Decfa:ation_—:—:r—::«:_‘::—;m e : . L ssmasresetemie o o W ASHID TGTON STATE. BAR ASS O CEATION.. -
Page 4. of 4. , L L ' 1325 Fourth Avenue — Suite 600
a ' Seattle, WA 98101-2539
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Board of Governors

Douglas C. Lawrence : . : : _ phone: . 206-626-6000
Govemor, 8th District . A - fax: 206-464-4196
‘ : , o e—maﬂ doug. Iawrence@stokeslaw com

November 24, 2006

bTo:_ _ Board of Governors

Re: - WSBA D1s01phne Committee - Summary Of Initial Recommendatlons from :
November 15,2006 Meeting A

The WSBA D1501p11ne Committee met at the WSBA ofﬁces on November 15 to dlscuss the:
Report on the Lawyer Regulation System that was issued by the ABA in August of this: year.
The purpose of the meeting was to consider the recommendations that were made and determine
- those recommendations that the Committee felt warranted further study. The Committee also
took this opportunity to identify other possible revisions to the lawyer regulatory system that
warranted further discussion. This memo summarizes the Commﬁtee s preliminary - - -

L recommendatlons

SUMMARY OF RECOMMENDATIONS

- STRUCTURE
ABA Recommendation 1: The Supreme Court’s Over51ght Of The WashanTon Dls(uphne
System Should Be Emphas1zed , . Too

_ A. The Court Should Appoint An Independent Admmlstratlve Oversight Comrmttee For-
The D1301phne System : .y

B Appointment of D1sc1p11nary Counsel and Oversight Of That Office

: COMJ\HTTEE RECOMMEN DATION - The Committee does not recommend that an’
independent oversight committee be established; however, the Committee does believe this issue

should be studied to determine what checks and balances mi ight be implemented to ensure that -
the Board of Governors and the Executive Director are not able to improperly influence the

discipline system

38027-031 \245307.doc



Discipline Comrmttee Initial Recommendatlons i
November 24, 2006

- ABA Recommendation 2: The Number Of Review Committee Members Should Be Increased

COMMITTEE RECOMMENDATION - The Committee does not belie{le the number of
Review Committee members needs to be increased, but the-Committee does believe stand_afds '

should be developed. The Committee wants the inclusion of possible recusal rules to be
considered, and wants clear guidelines to be established for when the pro tem committee should

be activated to help alleviate backlogs.

ABA Recommendation 3: Quality Issues At The Hearmg Ofllcer Level Of The System Should v‘

Be Addressed , . , _
COMMITTEE RECOMMENDATION - The Colnmittee does Want this issue reviewed, with

particular attention to be given to issues of timeliness, scheduling, judicial demeanor and

‘experience. The Committee recommends consideration of extending the initial terms of new
Hearing Officers to give an adequate evaluation period, and belleves that procedures for the -

removal of Hearmg Officers should be estabhshed

ABA Recommendation 4: The Appellate Process Before The D1301phnary Board Should Be -
Streamlined o 4

COMMITTEE RECOMMENDATION The Committee wants to study thls issue with a
focus on mandatory appeal issues. : _ .

ABA Recommendation 5: Volunteers In The Dlsc1plmary System Should Recelve More
Intensive And Mandatory F ormal Training L

COMMITTEE RECOMMENDATION The Committee believes that more formal training
- should be provided and that the issue should be studied. Consideration should be given to. N

adding matenals from the judicial college

ABA Recommendatlon 6: The D1sc1pllne System Should Have Adequate Technology

Resources

COMM[TTEE RECOMMENDATION - This Committee believes that there is a clear need
for additional technological assistance. Consideration needs to be given to the integration of the

technology needs of the Disciplinary Board, ODC, the Hearing Officers and WSBA while
‘maintaining the necessary confidentiality end""independence among the parties.

38027-031\245307.doc



Discipline Committee Initial Recommendations
November 24, 2006

ABA Recommendatlon 7z Improved Scheduling Practlces Wﬂl Lessen Delay At The Hearing
Level .

COMMITTEE RECOMMENDATION - ThlS issue is to be studied in conjunctlon w1th
~ Recommendation 3 above. , .

ABA Recommendation 8: The Administrative Overs1ght Committee and Director Of Lawyer
Discipline Should Consider Staffing Needs : ‘

COMMITTEE RECOMMENDATION The Comm1ttee beheves that this is a continuing
focus and does not have to be separately studied.” , ,

PROCEDURAL RULES

ABA Recommendatlon 9: The Court Should Repeal Rule 5. 1(d) Of The Rules For .
Enforcement Of Lawyer Conduct, Entitled “Gnevant Duties” . «

COI\{M_{TTEE RECOMMEND ATION The Committee believes that both Rule 5. l(c)
(Grievant’s Rights) and 5.1(d) contain provisions that.should be modified or deleted. These

Rules need to be studied to determine what changes should be made.

ABA Recommendation 10: The Court Should Amend Rule 5. 3(a) Of The Rules Fof
Enforcement Of Lawyer Conduct To Ehmmate The Washington State Bar Assoc1at10n s Role in

Opening Grievances

COMMITTEE RECOMMENDATION Thls issue should be studied in conjunction with
Recommendatlon L _ _ o

ABA ‘Recommendation 11: Diversion Contrabcts Should Be Limited To Terms Agreed To By
Disciplinary Counsel And The Respondent .

COMMITTEE RECOMTMZEND-ATION - The Committee does not believe this issue needs to
be reviewed as diversion contracts are agreed to by both disciplinary counsel and the respondent.

ABA Recommendation 12: The Court Should Amend Rule 7.1 Of The Rules For Enforcement
Of Lawyer Conduct To Eliminate Disciplinary Board Involvement In Terminations Oof Internn

Suspensions Based On Cr1m1nal Convictions

COMMITTEE RECOMMENDATION The Committee believes that Rule 7.1 should be
reviewed. This should include consideration if d1sc1phnary counsel should be required to file a

petition for interim suspension in all cases.

38027-031 \245307.doc



Discipline Committee Initial Recommendations
November 24, 2006

ABA Recommendation 13: The Court Should Amend Rule 7.2 Of The Rules For Enforcement
Of Lawyer Conduct To Streamline Other Interrm Suspension Procedures :

- COMMITTEE RECOMIV.[ENDA TION - The Committee believes this Rule should be
considered for possible amendment. The review process should include participation by

respondents’ counsel.

ABA Recommendatlon 14: The Court Should Amend The Rules For Enforcement Of Lawyer
Conduct Relatmg To Disability Inactive Status

’COMMITTEE RECOMMENDATION - The Committee does not believe that the Rules

relating to oversight need amendment, but does believe that these rules should be better
coordinated with the interim suspension rules and for that reason warrant review.

ABA Recommendatron 15:. The adm1n1strat1ve over51ght commrttee and dlsc1p11nary counsel’s.
office should develop for court approval, standards for the appointment of counsel for :
respondents in disability proceedmgs and a roster of volunteer counsel to serve in that capacrty

- COMMITTEE RECOMJ.V[ENDATION The Comm1ttee feels that this is an 1mportant issue
- which warrants review. The primary need is for more qualified counsel to participate in the

program. The study should consider if the current compensation system is adequate, or if other

modlﬁcatlons need to be made to ensure the availability of quahﬁed counsel for respondents

ABA Recommendatlon 16: D1501p11ne On Consent Should Be Encouraged At All Stages Of
N Proceedmgs A :

COMMITTEE RECOM]V[EN DATION - A very large percentage of cases are already
resolved by stipulation, however the process itself is very cumbersome and often stipulated
resolutions are rejected. There are several factors leading to these results, and the Committee

believes the i issue needs study to determme alternative approaches.

ABA Recommendation 17: The Court Should Repeal Rule 9.3 Of The Rules For Enforcement
Of Lawyer Conduct Relati'ng To Resignations In Lieu Of Disbarment o

COMMITTEE RECOMMENDATION The Committee beheves this issue does not warrant'
review as it has recently been considered. L

ABA Recommendation 18: Prior D1501p11ne Should Be Considered Only After A Fmdmg Of
Misconduct .
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Discipline Committee Initial Recommendations.
November 24, 2006

COMMITTEE RECOMMENDATION - The Committee believes this issue shoxﬂd be
reviewed with the participation of respondents counsel. o

ABA Recommendation 19: Respoﬁdeﬁts Held In Default Should Continue To Receive Notices

COMMITTEE RECGMMENDATION The Comlmttee does not believe thls issue requires
any further review. .

ABA Recommendation 20: Review of Disciplinary Board Reports And Recommendations By
"The Court Should Be Discretionary In All Dlsc1p11nary Cases v

COMMITTEE RECOM]VEENDATION The Committee believes that there is merit to havmg
all matters subject to discretionary review. This issue should be_rewewed ' ‘

L SANCTIONS.

ABA Recommendation 21: The Court’s Role In Enhancirig Consistenoy in Sanction
Recommendations ,

' COMMITTEE RECOMMENDATION - VT:he Committee believes this issue should be

reviewed. The Committee believes particular consideration should be given to the sanctions that
should be available, and the standards by which sarictions are determined. Consideration should

also be given to the possible elimination of admonitions.

ABA Recommendatlon 22: The D1sclphnary Board and the Court Should Administer
Reprlmands _ . _

COMIVIITTEE RECOMIMENDATION Thls issue should be addressed in conJunctlon with
the consideration of Recommendatlon 1 _

ABA Recommendatlou 23: The Court Should Eliminate The Imposmon of Admomtlon After
Hearmgs on Formal Charcres

COMMITTEE RECOMMENDATION This issue - should be addressed in conjunc‘aon with -
Recommendation 21.

ABA Recommendation 24: The Court Should Consider Amending Rule 14.2 Of The Rules For

Enforcement Of Lawyer Conduct To Clarify That A Lawyer Disbarred, Suspended Or On
Disability Inactive Status Cannot Work In A Law Office Or As A Paralegal

38027-031 \ 245307.doc



Discipline Committee Initial Recommendations
November 24, 2006

COMMITTEE RECOMIV.EENDATION - The Committee feels thisvislsue does warrant review.
This should include consideration of possible notification requirements to law firms that are -
associated with a lawyer who is disbarred, suspended (including administrative suspensions) or

on dlsablhty inactive status.

'ABA Recommendation 25: The Court Should Amend 13.8 To Provide Greater = -
Detail Regarding the Imposition Of Probation And To Set Forth Specific
Requlrements For The Monitoring and Revocatlon of Probation-

A.

COMMITTEE RECOMMENDATION A lawyer is placed on probatlon onIy in conjunctlon
with other disciplinary proceedmos and for this reason the Committee does not believe there is a
need for additional detail to be given relating to the probation; however, the Committee does feel _

that this i issue should be considered i in conjunction with Recommendation 21.

. PREVENTION MECHANISMS

B.  ABA Recommendatlon 26: The Court Should Institute Mandatory Arbitration
of Lawyer/Chent Fee Disputes .

COMMITTEE RECOMMENDATION The Committee beheves this recommendatlon
. should be studied further. v _

C. ABA Recommendation 27: fhe Court Should Adopt a Rule .Providing for
Written Notice to Claimants of Payment in Third Party Settlements. -

 COMMITTEE RECOMMENDATION The Committee believes this issue should be
considered in conjunctlon with Recommendatlon 26. R .

OTHER ISSUES

COMMITTEE RECOMI\/EENDATION There are several add1t10nal changes associate with
* the Rules for the Enforcement of Lawyer Conduct that the Committee recommends for further
consideration. They will be studied in conjunction with the Recommendations above. :

38027-0311245307.doc



Discipline Committee Initial Recommendations
November 24, 2006

PROPOSED GROUPINGS F OR STUDY

TASK FORCE 1:

 Recommendations 1,10,22

ABA Recommendation 1: The Supreme Coui't’s Oversight Of The Washington Discipline
~ System Should Be Emphasized L R '

- ABA Recommendation 10: The Court Should Amend Rule 5.3(a) Of The Rules For

. Enforcement Of Lawyer Conduct To Eliminate The Washington State Bar Association’s Role in
Opening Grievances o ' ' I o : :
ABA Recommendation 22: The Disciplinafy Board and the Court Should Administer
Reprimands ' _ ' - o .

TASK FORCE 2:

Recommendations 2, 3, 5,6,7,15

ABA Recommendation 2: The Number Of Review Cdmmittee Members Shquld-Be Increased

ABA Recommendation 3: Quality Issues At

Thé Hearing Officer Level Of The System Should
Be Addressed : T ‘

ABA Recommendation 5: Volunteers Ih The Disciplinary System Should Receive More
Intensive And Mandatory Formal Training. - 7 7

ABA Recommendation 6: The Discipline Systém Should Have Adequate Technology.
Resources - S ,

ABA Recommendation 7: Improved.Sch

eduling Practices Will Lessen Delay At The Hearing
-Level . ' o

ABA Recommendation 15: The Administrative Oversight Committee And Disciplinary
Counsel’s Office Should Develop For Court Approval, Standards For The Appointment Of
Counsel For Respondents In Disability Proceedings And A Roster Of Volunteer Counsel To

- Serve In That Capacity :

' TASK FORCE 3:

Re'commcndations_‘4, 9,12, 16,18, 20, Genéral Rule Chang,e's
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Discipline Committee Initial Recommendations
November 24, 2006

ABA Recommendatior 4: The Appellate Process Before The Drscrpltnary Board Should Be

Streamlmed

ABA Recommendation 9: The Court Should Repeal Rule 5.1(d) Of The Rules For
'Enforcement Of Lawyer Conduct, Entrtled “Crievant Dutres” - _

' ABA Recomm'endatlon 12: The Court Should Amend Rule 7.1 Of The Rules For Enforcement
Of Lawyer Conduct To Eliminate Disciplinary Board Involvement In Termmatlons Of Interrm

| Suspensions Based On Criminal Convictions

ABA Recommendatlon 16: Dlserphne On Consent Should Be Encouraged At All Stages Of
Proceedings _

ABA Recommendatlon 18 Prror Dlsc1phne Should Be Considered Only After A Flndmg Of

Misconduct
ABA Recommendatlon 20: Review of D1sc1plmary Board Reports And Recornmendatrons By
The Court Should Be Drsereuonary In All D1501pl1nary Cases ,

General Rule Changes ‘

TASK FORCE 4:
Recommendations 13, 14, 21, 23, 24, 25

- ABA Recommendation lo The Court Should Amend Rule 7.2 Of The Rules For Enforcement
of Lawyer Conduct To Streamline Other Interim Suspensmn Procedures :

 ABA Recommendatlon 14: The Court Should Amend The Rules F or Enforeement Oof Lawyer -
Conduct Relating To Dlsablllty Inactive Status ‘

ABA Recommendatlon 21: The Court’s Role In Enhancmg Con31stency in Sanction
Recommendatlons .

ABA Recommendation 23: The Court Should Ehrnmate The Tmposmon of Admonition After
Hearmgs on-Formal Charcres : , »

ABA Recommendatlon 24: The Court Should Consider Amendmo Rule 14.2 Of The Rules For

Enforcement Of Lawyer Conduct To Clarify That A Lawyer Disbarred, Suspended Or On
Dlsablhty Inactlve Status Cannot Work In A Law Office OrAs A Paralegal

ABA Recommendatlon 25: The Court Should Amend 13.8 To Prov1de Greater Detail
Regarding the Imposition Of Probation And To Set Forth Specific Requrrements For The

Monltorlng and Revocation of Probation
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TASK FORCE 5:

Recommendations 26 "27 |

ABA Recommendation 26: The Court Should Institute Mandatory Arbltratlon of
Lawyer/Client Fee Disputes :

ABA Recommendation 27: The Court Should Adopt a Rule Prov1d1ng for ertten Notice to -
Claimants of Payment in Th1rd Party Settlements. _ '
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TASK FORCE 2:

Recommendations 2, 3, 5, 6, 7, 15
ABA Recommendation 2: The Number Of Review Committee Members Should Be Indrcased
Hearing Officer Level Of The System Should

 ABA Recommendation 3: Quality Issues At The
Be Addressed _

ABA Recommendation 5: Volunteers In The Disciplinary Systein Should Receive More

Intensive And Mandatory Formal Training

ABA Recommenda

tion 6: The Discipline System Should Have Adequate Technology
Resources : . ' E

ABA Recommendation 7: Improved Sch

eduling Practices Will Lessen Delay At The Hearing
Level - P | : ' o

| ABA Recommendation 15: The Administrative Oversight Committee And Disciplinary -
Counsel’s Office Should Develop For Court Approval, Standards For The Appointment Of
Counsel For Respondents In Disability Proceedings And A Roster Of Volunteer Counsel To

Serve In That Capacity

Membership:
Krystal Wiitala - BOG-
Lonnie Davis - BOG

Jim Danielson - Chief Hearing Officer

Marsha Matsumoto - ODC
Kurt Bulmer - Respondent’s Counsel

. 38027-031/256448.doc



DISCIPLINE TASK FORCE 2
Minates of March 28,2007 Meeting

Members Present: Lonnie Dav1s Kristal Wiitala (by telephone), Kurt Bulmer, Marsha

Matsumoto
Members Absent: Jim Damelson

Task Force Chair: Kristal Wiitala volunteered to serve as the Chair of Task Force 2.

Keeper of the Minutes: Marsha Matsumoto agreed to keep minutes of the meetings,
with Kurt Bulmer as back-up. The minutes will be distributed to members of the Task

Force by e- ma11

Future meetmgs: Future meetings will be held: at the WSBA office; however, members
may participate by telephone. The next meeting is scheduled tentatively for Friday, April
20, 2007, at 1:30 p.m., subject to Mr. Danielson’s availability. Ms. Wiitala will contact
Mr Danielson to rev1ew today’s meetmg and to mqulre about his schedule

Assignments: Task Force members were assigned to review specific ABA
recommendations, and to begin work on the Task Force’s recommendations.

Recommendation 3 (Hearing Officers): Wiitala, Danielson (tentative)
Recommendation 5 (Training of Volunteers): Davis, Matsumoto

' Recommendation 6 (Technology): Wiitala, Danielson (tentative), Matsumoto
Recommendation 7 (Scheduling Practices): Davis, Bulmer, Matsumoto
Recommendatmn 15 (Respondent s Counsel in D1sab111ty Proceedmgs) Bulmer, Dav1s

Submittéd by Marsha Matsumoto

2o/

__ Recommendation 2 .(ReviewnComrrﬁtfee. members):. Wiitala, Bulmer, Matsumoto. ... .. ...



“selection criteria, and makes recommendations to the Board of Governors. The Chief
“~Hearing Officer is @ member of the Selection Panel, and has-a relatively-strong-voice-in-

DISCIPLINE TASK FORCE 2
Mi_nﬁtes of April 20, 2007 Meeting

Present: Kristal Wiitala, Lonnie Davis (by telephone), Jim Danielson (By telephone),

Marsha Matsumoto
Absent: Kurt Bulmer

ABA Recommendation 3 — Quality of Hearing Officers

Selection of Heariné Officers — Current System

Mr. Danielson summarized the current selection process for hearing officers. See also

. BLC 2.5. Typically, the Hearing Officer Selection Panel (Selection Panel) receives

approximately 20 applications for 6-8 openings on the hearing officer list. Assistant
General Counsel (AGC) Doug Ende initially screens the applications to determine if the
applicants meet the ELC qualifications. The Selection Panel Chair then sorts the
applicants geographically, and provides the list of applicants to other Selection Panel
members. The Selection Panel may contact judges or lawyers in the applicant’s
community to inquire about the applicant’s demeanor and attitude. The Selection Panel
meets once or twice as a whole to review the applications.according to established

the Panel’s recommendations. -

~ The selection criteria are available from AGCV Doug Endé.

Training

~ Task Force 2 (VTF 2) discussed training as one means of éddressing Recommendation 3. -
Training options to explore: sending hearing officers to the National Judicial College in

Reno; bringing an outside trainer to WSBA (as a less expensive alternative to attending
the National Judicial College); determining whether hearing officers can participate in
training available to ALJs or Superior Court judges; working with the WSBA CLE
department to identify/provide training; combining training for hearing officers with
training for other volunteers in the disciplinary system (e.g.. Disciplinary Board members,
Conflict Review Officers, Adjunct Investigative Counsel). - =~ o

_As a corollary, it was suggested that TF 2 explore whether hearing officers (and other

volunteers) can receive CLE credit for training. Thus far, MCLE has declined to award
CLE credit for the in-house sessions offered to hearing officers.

See also ABA Recommendation 5.

2



Number of Hearing Officers

er of hearing officers from 66 to 50, with the
reduction occurring through attrition. With a roster of 50 hearing officers, each hearing

officer would conduct approximately 1-1/2 hearings per year, giving each hearing officer

more experience, without increasing the workload to a point that hearing officers could -

no longer volunteer to serve.

One suggestion is to reduce the mumb

Removal of Hearing Officers

“[{O]n the recommendation of the hearing officer selection

ELC 2.5(e) provides; in part,
from the list of hearing officers or

panel, the Board of Governors may remove a person
from the list of nonlawyer panel members.”

As a practical matter, hearing officers have not been removed from the hearing officer
list. Rather, hearing officers are allowed to serve out their five-year terms, but may not

be assigned to any proceedings.

TF 2 brieﬂy discussed due process issues that may arise in attempting to remove a
hearing officer from the list. Asan alternative to removal, it was suggested that the ELC
be amended to provide for annual appointment/reappointment of each hearing officer

during his or her five-year term.

v an annual reappointment process would give a
hearing officer a sufficient opportunity to improve his or her performance, particularly if
each hearing officer conducts.only 1-2 hearings each year. TF 2 briefly discussed ways
in which hearing officers are currently provided with feedback (e.g. the Chief Hearing = -
Officer currently reviews all findings of fact, conclusions of law and recommendations.
(FFCL) and discusses form/style issues with each hearing officer after the case is
conchided; Respondent’s Counsel and ODC provide comments to the Chief Hearing - -
Officer regarding hearing officer demeanor/performance in connection with the Selection
Panel process) and began to explore other ways in which hearing officers might be

provided with anonymous, but useful feedback.

A question was raised as to whether

Guidelines for Sénctions

TF 2 discuséed the ABA Recommendation that written guidelines be formulated for

hearing officers and the Disciplinary Board to use in developing sanction ,
recommendations. All of the hearing officers and Disciplinary Board members currently

" have copies of the ABA Standards for Imposing Lawyer Sanctions, and it was not clear to
TF 2 what additional written guidelines the ABA Recommendation contemplated.

The issue of aﬁ electronic database of‘pubiic diScipliné decisions will be explored under
ABA Recommendation 6 (Technology). ' ‘



- done, he provides one-on-

As to the issue of proportionality analysis, Mr. Danielson commented that proportionality
seems to be an analysis more appropriately conducted by the Disciplinary Board than by

hearing officers.

The ODC position (in hearing and before the Disciplinary Board) is that under _
Washington case law, the respondent lawyer has the burden to bring forward cases to
persuade the tribunal that the recommended sanction is disproportionate and, that if the
- respondent lawyer does so, the ODC will respond to the proportionality analysis.

ABA Recommendation 5 - Training of Volunteers

Mr. Danielson provided an overview of the training that is currently provided for hearing -
officers. See also ELC 2.5(f) and (1). : S ' '

é:nnually by the Chief Hearing Officer and AGC Doug-Ende.'
d to new hearing officers; 2) targeted to more_experienced

hearing officers. The training targeted to more experienced hearing officers tends to focus on .
a specific topic with a roundtable discussion and/or guest speaker (e.g. RPC amendments,
evidentiary standards under the APA, etc.): The annual training sessions last 2 hours. Hearing
officers may participate in person or by telephone. 85-90% of hearing officers are in

attendance every year.

Additionally, when hearing officers file FFCL, they forward a copy to the Chief Hearing
Officer. The Chief Hearing Officer does not comment on the substance, but when the case is
one comments to each hearing officer regarding form (e.g.
inappropriate use of narrative style, inappropriate references to personal experience outside of

en procedural questions arise during a hearing, hearing

the hearing record, etc.). Also, wh
officers may consult with' AGC Doug Ende (who is separate from the Office of Disciplinary

- Counsel) or the Chief Hearing Officer.

Organized training is provided
There are 2 formats: 1) targete

TF 2 started to explore the following idéas for hearing officer training: 1) requiring new
hearing officers to attend training before being appointed to their first hearings; 2) providing
hearing officers with copies of the Annotated Model Rules of Professional Conduct (approx.
$500 per copy); 3) increasing training opportunities for hearing officers; 4) requiring
mandatory attendance and/or hearing officer accountability to attend training; 5) continuing to

explore MCLE accreditation so that participants can receive general and/or ethics credits.

ABA Recommendation 6 — Technology
TF 2 members are scheduled to meet with Mark McDonald and other IT staff on May 4, 2007.~~

ABA Recommendation 7 — Scheduling Practices

Scheduling of Hearings

' The Chief Hearing Officer maintains a table that allows him to track when a matter has been
ordered to hearing, when a hearing officer has been appointed, when a hearing date has been
set, and when FFCL are filed. The Chief Hearing Officer contacts the appointed hearing -



officer if it appears that a hearing date has not been set in a timely manner or if it appears that
a hearing will not take place within the Aspirational Timelines. The Aspirational Timelines
generally provide that a hearing date should occur within 180 days after an Answer is filed or

a hearing ofﬁcer appomted

Next Meetmg _

The next meeting of TF 2 will occur at 10:00 of 10:30 a.m. on May 23,2007 atthe
WSBA office. Further details to be announced. A

Submitted by Marsha Matsumoto



Discipline Committee
Washmgaon State Bar Association

Task Forces

"TASKFORCE I:

Recommendat1ons 1,10, 22

ABA Recommendation 1 The Supreme Court’s Over51ght of The W ashington DlSClphne
System Should Be Emphasized A
ABA Recommendation 10: The Court Should Amend Rule 5. 3(a) Of The Rules For
Enforcement Of Lawyer Conduct To Eliminate The Washmgton State Bar Association’s Role in
Opening Gnevances .

ABA Recommenclatlon 22: 1he D1301phnary Board and the Court Should Adn’umster
Repnmands . v ‘

- Membership:

. Ellen Dial - BOG
Doug Lawrence - BOG ~
Jan Michels/Paula Littlewood - WSBA

Randy Beitel - OCD :
Tom Andrews - University of Washington School of Law

Justice Susan Owens - Supreme Court

38027-031/256448.doc



TASK FORCE 3:
Recommendations 4 9,12, 16, 18, 20 General Rule Changes

ABA Recommendatxon 4: The Appellate Process Before The Disciplinary Board Should Be
Streamlined ‘ _

~ ABA Recommendation 9: The Court Should Repeal Rule 5.1(d) Of The Rules For
Enforcement Of Lawyer Conduct, Entitled “Grievant Duties™

ABA Recommendation 12: The Court Should Amend Rule 7.1 Of The Rules For Enforcement
Of Lawyer Conduct To Eliminate Disciplinary Board Involvement In Termmatlons Of Interim

Suspensions Based On Criminal Convictions

ABA Recommendatlon 16: Discipline On Consent Should Be Encouraged At All Stages Of
Proceedings : : _

ABA Recommendation 18 Prior Ulsc1p11ne Should Be Con51dered Only After AF 1ndmg Of
Mlsconduct : _ '

ABA Recommendation 20: Review of Disciplinary Board Reports And Recommendatlons By
The Court Should Be Discretionary In All Disciplinary Cases ,

General Rule Changes :

Membership:

Ed Shea - BOG

Doug Ende - WSBA As51stant General Counsel
Scott Busby - ODC S
Lee Ripley - Respondents Counsel

Charlie Wiggins - Appellate Lawyer
- Justice Barbara Madsen - Supreme Court

38027-031/256448.doc



TASK FORCE 4:
Recommendafionsis 14,21, 23, 24, 25

ABA Recommendatzon 13: The Court Should Amend Rule 7. 2 Of The Rules For Enforcement
Of Lawyer Conduct To Streamhne Other Interim Suspension Procedures -

ABA Recommenda ion 14: The Court Should Amend The Rules For Enforcement Of Lawyer
Conduct Relatlng To Disability Inactive Status

ABA Recomm endation 21: The Court s Role In Enhancing Con31stency in Sanctlon
~ Recommendations . _

ABA Recommendatzon 23: The Court Should Eliminate The Imposmon of Aamonltlon After
Heanncs onF ormal Charges :

- ABA Recommendation 24: The Court Should Consider Amendmg Rule 14.2 Of The Rules For
_ Enforcement Of Lawyer Conduct To Clarify That A Lawyer Disbarred, Suspended Or On
N Dlsablhty Inactive Status Cannot Work In A Law Office Or As A Paralegal ' - , ”

- ABA Recommendation 2: The Court Should Amend 13.8 To Provide Greater Detaﬂ
Regarding the Imposition Of Probation And To Set Forth Specific Requ1rernents For The

Momtormg and Revocatlon of Probation

Membership‘

Stan Bastlan BOG . '
- Gail McMonagIe Disciplinary Board
- Julie Shankland - WSBA Counsel -

Kathleen Dassel - ODC
Erika Balazs - Special Disciplinary Counsel (Spokane)

[Brett Purtzer] Respondents Counsel -

38027-031/256448.doc



SUPREME COURT OF THE STATE OF WASHINGTON

Inre NO. 200,577-2
BRADLEY R. MARSHALL,
AMENDED

Lawyer, DECLARATION OF FILING

WSBA No. 15830

| declare and state as follows:
On this date the Appellant’'s Motion for Additional Time at Oral Argument
and Appellant’'s Supplement to Motion for Dismissal, or in the Alternative for a New

Hearing with lllustrative Exhibits to be Used at Oral Argument Pursuant to RAP 11.4

were sent for filing via the U.S. Postal Service, with first class postage affixed, to the

Clerk of Court as follows:

Mr. Ronald Carpenter, Clerk
Washington State Supreme Court
P.O. Box 40929

Olympia WA 98504-0929

I d_éclare under penalty of perjury under the laws of the State of Washington

that the fg)regoing is true and correct. \

Slgned at Seattle, Washington on March 25, 2009

o

Kay.Gordon, Admin. Assistant to
Bradley R. Marshall, Appellant

AMENDED DECLARATION
OF FILING

ORIGINAL

- e



