Even ifthe Court were to conclude that only one or tvvo‘of the
aggravating elements were proven beyond a reasonable doubt, reversal of
~ Mr. Yates’s sentences is required. RCW 10.95.060(4) requires a jurv' ina ’ )
special sentencing proceeding to answer the question: “Having in mind the :
crime of which the .defen‘dant has been found guilty, are you convinced -

beyond a reasonable doubt that there are not sufﬁ01ent m1t1gat1ng

] crrcumstances to ment lemency‘7” See CP 4445 “The j Jury is not R o

instructed to consrder the crime and separately consrder the-'aggravatlng:}."Z:.J: P i

factors. Rather, the aggravators describe the circumstances of the ‘crime’

 for which [the defendant] was found guilty.” Brett, 126 Wn.2d at 1_;7 0.

.Thu_s, ;if any of the aggravating elernents are_ dismissed for:_lagk-of nroof, LR
» the s‘entences themselves must be reversed a'slwell. |

8. MR. YATES’S CONVICTIONS MUSTBE " .
REVERSED AS THE SECOND AMENDED
INFORMATION FAILED TO ALLEGE ALL OF
THE ELEMENTS OF THE OFFENSE OF
AGGRAVATED FIRST DEGREE MURDER -

- a. All elements of the offense are constitutionally required ,

' to be charged in the rnforrnation The Sixth Arnendment to ‘the United i

States Const1tut10n and A1t1c1e I, §22 of the Washmgton Const1tut1on )
requrre a chargrng document include all essential elements of a.crime-- - -

. statutory and nonstatutory——so as to inform a defendant of the charges

against him or her, and to allow preparatron‘for‘the defense. Hc__zmli_ng v. L R
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United Sta'res,,:'éllg"U..‘S. 87, 117, 94 S.Ct. 2887, 2907, 41 L“‘Edld s00
(1974)‘ Statelrz thrsvik 117 Wn.2d 93, 101;02 812 P.2d 86 (1991)' '
Leonard V. T errztory, 2 Wash.Terr. 381, 392, 7 P. 872 (1885) “Therefore -
. an accused has'a nght to be 1nformed of the criminal charge agalnst h1m 50 .
he W111 be able to prepare and mount a defense at trial.” 'State Vi McCarty S
140 Wn.2d 420, 425, 998 P.2d 296 (2000). Ifa charging dc’cdmen‘p,-dces; g
' not on its face state an offense, the document is unconstitutional and muct e
be dismissed Wrthout preJudlce to the State's nght to recharge Sz‘ate v.
Vangerpen, 125 Wn 2d 782,791, 888 P.2d 1177 (1995).

We have repeatedly and recently 1ns1sted that a chargmg
: document is’ const1‘cut10nally adequate onlyif all essentlal

- elements of a ‘crime, statutory and non-statutory, are”

- included i in the document so as to apprise the accused of the
“charges against him or her and to allow the defendant to
‘prepare a defense. This “essential elements rule” has long

been settled law in Washington and is based on the federal -
and state constitutions and on court rule. Merely citingto
the proper statute and naming the offense is insufficient to
charge a crime unless the name of the offense apprises the -
defendant of all of the essential elements of the crime. -

- (Internal citations omitted.) Vangerpen, 125 Wh.Zd at 787-788. -

The standard cf review for Chargingdccuments fuifiis on Wheﬁ’ the .
information is chaiiehged. State v. Grant, 104 Wn.App. 715,“720, 17P3d ;_ g :
674 (2001). When an accused challenges the sufficiency of the s
information prior to verdict,the charging document is srictly construed o

determine whether all the elements of the crime are included: Vdng’erpe'n,

120



125 Wn.2d at 788. ‘Where the defendant challenges the sufﬁciency of the
information on appeal, the information is more liberally construed in favor
of validity than if raised before the verdict is r'endered. KjorsVik 117
Wn.2d at 103. In that c1rcumstance the test 1s (1) do the necessary facts
appear in any form or by fa1r construction can they be found in the .

: chargmg document and if so, (2) can the defendant show that he or she

- was: nonetheless actually preJud1ced by the 1nartful language Wthh caused : o

.a lack of notice. Sz‘ate v. Tandecki, 153 Wn 2d 842,109 P 3d 398 (2005)

- Kjorsvik, 117 Wn.2d at 105-06. The first prong of the test looks to.the . 1 .
. face of the chargmg document itself. There must be some. language 1n the " ;'
document giving at least some indication of the missing element Id

b The aggravatmg factors for the offense of aggravated

first degLe murder are elements of the offense and must be pleaded in the

‘ mformatlon In Apprendz the Court held: “Other than the fact of a pnor : ” .
‘conv10t10n any fact which increases the penalty for a crime beyond the e

' prescnbed statutory max1mum must be subm1tted to a Jury, and proved o

| .'beyond a reasonable doubt ?. 530 U.S. at 490;. accord Blakely, 124 S. Ct at 5
2536 These “facts” extending the sentence beyond the maximum
authorized by the jury’s verdict are elements of an aggravated vers1on of

" the crime. Harris, 536 U.S. at 557.
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Those facts, Apprendi held, were what the Framers had in
mind when they spoke of “crimes” and “criminal
prosecutions” in the Fifth and Sixth Amendments: A crime
was not alleged and a criminal prosecution not complete,
unless the indictment and the jury verdict included all the
facts to which the legislature had attached the maximum
punishment. Any “fact that . . . exposes the criminal
defendant to a penalty exceeding maximum he would
receive if punished according to the facts reflected in the
jury verdict alone,” the Court concluded, would have been,
under the prevailing historical pract1ce an element of an
aggravated offense -

(Emphas1s and 1nterna1 citation omltted ) Harrzs 536 U. S at 5 63
In aggravated murder cases, the aggravatlng 01rcumstances are B
elements of the offense See e.g., Ring, 536 U S at 609 (aggravatmg
- eircumstances thatmake a defendant eligible for increased punishment‘
“operates as the ﬁinctional equivalent of_an‘eiement of a greater offense’?), -
 accord Sattazahn v. Pennsylvania, 537U.S. 101, 111,123 S.Ct. 732, 154
L.Ed.2d 588 (2003); and Mills, 109 P.3d at 419 (holding the elements of
aggravated first degree murder are first degree murder and- at least one of :
the elements listed in RCW 10.95.020. As Justice Scalia so eioquently :
' stated n hlS coneurring op1n10n in Ring:
1 beheve that the fundamental meamng of the Jury-tnal
guarantee of the Sixth Amendment is that all facts essential -
" to the imposition of the level of punishment that the '
defendant receives — whether the statute calls them -
elements of the offense, sentencing factors, or Mary Jane —

must be found by the jury beyond a reasonable doubt

A'Rzng, 536 U.S. 2t 610 (Scaha I, concurnng)
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Without the jury finding at least one of the alleged aggravating
factors, Mr. Yates’s offense would have been punishable as first degr’ee
murder with a maximum term of life imprisonment with the poss1b111ty of
bparole RCW 9A 20. 021(1) RCW 9A.32. 030(2) However w1th the Jury
ﬁndmg at least one of the aggravating factors the offense became
: aggravated first degree murder which is pumshable by 11fe 1mpnsonment "
.wzthout the poss1b1hty of parole or death. RCW 10.95. 030(1) (2) Thus S
‘the aggravatmg factors are “elements” of the offense of aggravated ﬁrst it
degree murder. Harris, 536 U.S. at 567; Apprendi, 530 U.S. at 479-8'1;. :
Accord Thomas, 150 Wn.2d at 848 (a sentence of life imprisonment
without the p0331b111ty of parole “is an 1ncreased sentence as compared to. e

l1fe w1th the poss1b1hty of parole” in aggravated murder cases)

L .  The information fa11ed to allege the absence of {;': DN

mltlgatlng factors as: requlred by RCW 10. 95 060 The presumptlve

sentence in Washmgton for a conviction for aggravated ﬁrst degree

| murder is life 1mpr1sonment Wlthout the poss1b111ty of parole RCW

10. 95 030(1) Only Where there is a spec1a1 sentencmg hearmg held and -
the jury finds there are “not sufficient m1t1gat1ng c1rcumstances»to ment

- leniency” shall the‘defendant be sentenced to-death. RCW '.10;95 .0'3(')(2).1 o X

If the jury cannot make the finding that, having in mind the facts about the
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defendant and the erime charged, there are not sufficient miti_gating
circumstances to merit leniency, a death sentence cannot be imposed. - - ‘

As argued supra, any fact which increases the maximum
punishment from life imprisonment with the pe'ssibility of parele to life
without or death is an element of the offense ahd must be pteaded arld o e

proved to the Jury Apprendz 530 U.S.at 490 Here absent a Jury ﬁndlng

, _that there are not sufﬁ01ent m1t1gat1ng 01rcumstances Mr Yates would be' G o

guilty of aggravated first degree murder but Would not be el1g1b1e for the = -

death penalty. Only with a jury finding that there were not sufﬁcient

v '.m1t1gat1ng c1rcumstances to mer1t 1en1ency was Mr Yates exposed to both__j{:.___'.:_ S

a conv1ct10n for aggravated ﬁrst degree murder and a sentenceof death J
- Asa consequence,th_e finding that there were rlot sufﬁmentfmltlgatl_ng -_ 8 i
' circumstances to merit leniency was an elernent of the crirne of - :
aggravdted unmitigated first degree murder, and as such, was required-to

be pleaded in the amended information. Apprendi 530U.S. at 489 n. 1-5

(“The 1ndrctment must contam an allegatlon of every fact whlch is legally T

essentlal to the pumshment to be 1nﬂ1cted ”) (quotmg Unzz‘ed States vl AT T

Reese, 92 US. 214,232-33, 23 L.Ed. 563 (1875) (Clifford, J.,
“concurring)); accord, State v. Campbell, 103 Wn.2d 1,25, 691 P2d 929

(1984) (“a sentence of death requires consideration of an additional faetor o o
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beyond that for a sentence for life impﬁsonrnent — namely; an :absence of |
mitigating circumstances.”).lo | B

- Itis undrsputed that the information chargrng Mr.. Yates with
| 'aggravated first degree murder does not set forth the allegat1on that there o

was not sufficient ev1dence to merit lemency. Therefore, themformatlon .

charging M. Yates with aggravated first degree murder was insufficient to

support the imposition of any sentence beyond life imprisonrnent without - PR

the possibility of parole

il. The information farled to allege the underlvrng

elements of the aggravatmg factors of ﬁrst or second degree robberv In

order to be ‘conv1cted of aggravated first degree murder th'et State must RN

prove that the murder was premedltated and prove at least one aggravatlng o

- 01rcumstance RCW 10. 95 020. Here, Mr. Yates was charged W1th hav1ng P

committed the murders w1th'three aggravating circumstanc'es:. “[that] the T

- murder was cornm1tted in the course of, in furtherance of, orin 1mmed1ate ‘-

o ﬂ1ght from robbery in the first or second Degree and/or defendant

committed the murder to conceal the commission of a crlme; and/or
defendant killed more than one victim and the murders were part of a

common scheme or plan during the period of May 1996 through October

- ' The State in Campbell argued that the absence of m1t1gat1ng cucumstances to el |

- ment lemency ‘was an element of the offense. 103 Wn: 2d at 24.
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1998.” CP 1003-04, “While the information contained the aggratfating o |
factors, it did not include the elements of ﬁrst or second degree rob‘bery.
Instructive on thlS issue is this Court s decision in State V.

: Goodman 150 Wn 2d 774 83 P.3d 410 (2004) In Goodman a

prosecution for possession of methamphetamine with intent to distribute,'v
the State filed an amended information which identified the controlled -
substance only as meth ?.Id at 779. Although no obJectlon was ra1s‘ed 1n | . -
the trial court, on appeal Mr Goodman challenged the amended ’

1nformat10n arguing it failed to allege all of the essential elements of the

offense of possessmn of methamphetamme w1th intent to dlstnbute ]d at

| 7 85 The Court of Appeals ruled the spemﬁc controlled substance need
" not be named in the 1nformat10n State v. Goodman 114 Wn App 602
-608, 59 P.3d 696 (2002). This Court began its analysis by determining’
whether the identitybof the controlled substance was an element of the
. offense. Id. Noting'.that possession of a controlled substance with the
intent to distribute'carried amaximum sentence of 5 years, but a
conviction for possession of methamphetamine Wlth the intent 't‘o dlstnbute 5 o
carried a maximum sentence of 10 years, this Court concluded that the |
identity of t.he‘ specif‘i’c.controlled substance was an element of the offens¢; R
‘under a strict application of Apprendi. Goodman, 150 Wn.2_d at 785-86

"~ As such, the State was required to allege in the information and.prove the ;

126



specific substance possessed by Mr. Goodman was meth‘etrrrphetami.rie.‘ jd. s
Nevertheless, since the information was challenged for the :ﬁ‘r'st time orl |
appeal, the Supreme Court found the use of tl_re term “meth” in.the '
amended information provided sufﬁcient nqtice to the defendant under the
" more liberal standard of the Kjorsvik test. Geodnéan, 150 Wn2d atx787.-‘

90,

Under Apprén_di and Goodman; the ‘eggravating factors are thus

elendenfs which must be included in the inforrrration. Goodmdn‘, 150.

© 'Wn.2d at 785-86 (citing Apprendi, 530 U.S. at 490).!" Further, sinee the.
aggravating factor that the murders were cemmitted during a first or“ -
second degree robbery were elements and required to be irrelrlded in the T
informatiqn, theuhderlying elements of thd's_e_ effenses Were also required
*to be included in ‘tl.irei'ifinfermation. i’ B |

ifi. The information faﬂéd to define the term .

“common scheme or plan. While the information did alleg_e that the

* murders were committed as a common scheme or plan, the information
did not define what a common scheme or plan was, did not define what . - ..
was the common scheme or plan, and did not provide any facts setting : B

 forth the common scheme or plan.

1 See also State v. Fortin, 178 N.J. 540, 641-4'.6, 843 A.2d 974 (2004) New

Jersey Supreme Court ruling aggravating factors for capital murder are elements and - L »
under state constitution must be presented to grand jury and included in the indictment). = -
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As argued at length supra, for there to be sufficient eVi_dénce of the o

‘common scheme or plan aggravator, the was a required to pfoi)é anexus ‘
between the killings other than Mr. Yates. Pirtle, 127 Wn.2d at 661-62
(citing Dicz‘ado, 102 ' Wn.2d at 501; and Grisby, 97 Wn.2d at 501); Guloy,

104 Wn.2d at 416. The infdrmation failed to allege such a nexus.

Further, in aftcmpting to determine whether or not a nexus had E i -

been alleged, the information was silent as to whether the nexus was =~ -

betvi?eén the Piefce County victims, Ms. Mercer and Ms. Elhs, or whether e

the nexus was between either Ms. Mercer and the Spokané_l‘%};i'c':tifns orMs.
Ellis and the Spokane victims, or both.
The defense sought some definition for the common scheme or

| plan in this caéc by réquestirig abill of partiéulars defining the comr'nbn

séhéfhe..of plan .j.ClP'v6'9.1-700. The State merely averred thét:"-'évbiden?._e_of.f G e

- the Spokane murdcré would be introduced to establish a Qoinm_on scher:n‘é N e o

or plan, without more.
The second amended information failed to allege all of the
essential elements of the offense as it failed to plead sufficient facts to N

provide the defense sufficient notice of the common scheme or plan. - -
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c. To the extent Thomas and Kincaid held the aggravating

: factors are not elernents of aggravated first degree murder thev have been_ Qi

drsapproved In chazd this Court deterrmned that the aggravatrng
.factors are aggravatron of penalty” factors and not elements of the crime "
- _‘ of aggravated ﬁrs_t degree murder. 103‘ Wn.2d at 307-13, aceord Irizarry, .
111,Wn.2d at 594 Subseqnently, in Tl_iomds, ‘this Court reafﬁrnaed the ' ‘:.‘.'
, Kineaid and'Irizarfj‘y_‘ruling that the aggravating factors werenot ele’jrnent.s.:
- of the offense. 7 homas, 150 Wn.2d at 847. - : R

As argued in §6a supra, this Court’s ruling in Thomas, frizarry,, _ L :
and Kincaid are no longer controlling in hght of the rulings of the Un1ted

: States Supreme Court mApprendz ng, and Harrzs and thls Co urt 1n | S

. lels

d keversd'ef the convictidn rs{?reduired. Thl_e.remedy“for'f £ 5
an insufficient eharging docnment is reversal and dismissal ef the charges
- without prejudice.. Vangerpen, 125 Wn.2d at 792-93. | |
The defense challenged the sufﬁcrency of the 1nformat10n pnor to f
the trial court mstructlng the jury. CP 4071 76 Since the sufﬁ01ency of -
 the information was__challenged prior to the' verd1ot, the charging documentj; l- .. :
must bestr‘ictly‘construed te determine whether all the elements of the ci

crime are included. Vangerpen, 125 Wn.2d at 788.
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The amended .information failed to allege all of the _'elements of the ' |
aggravating factors. Since the aggravating ’factors.are elements of the e
charge of aggravated first degree murder, the amended information was .
constitutionally defective. |

Even. assummg the lesser standard under K}orsvzk apphes Mr
Yates has met h1s burden under that standard The 1nformat10n stated that | 1 N
the murders of Ms Mercer and Ms. Ellis were.part ofa common scheme |
~ v_-or plan CP 1003 04 Yet as argued the State convmced the court to _

‘adopt the posrtlon that the two murders were not requrred to be connected y g

‘with each other as well as the common scheme or plan, whrch Was
. patently wrong. In addition, given the State’s’ suhsequent claim that-’the
common scheme or plan did not have to be._connected to both Ms. Mercer
and Ms. Ellis the “notice” given to the defense was deﬁcie_nt;‘” : |

: Defense counsel argued persuasiVely that .Ms Ellis and Ms |

Mercer were not a part of the common scheme or plan charged in the
mformatron and the ev1dence regarding the Spokane cases’ was admrtted S
‘ vay the State merely to show what constltuted the single common scheme o
or plan. RP 73‘73. The State argued it did not have to prove Ms. Mercer " |
and Ms. Ellis’s murders were connected with each other, oniy that they- :

were tied to a common scheme or plan. RP 7350.
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| This lack of speciﬁcity in the information prejudiced Mr Yates.
Defense counsel again argued persuasively that its entire defense was
premised on the fact the Pierce County murders were not conne'cted with
each other as well as the common scheme or plan. RP 7370-75. Counsel' :

- noted that if they had known the two murders were not connected with

each other, but nonetheless connected to a cornmon scheme or plan th'ey' _ B

’would have requested a unammlty 1nstruct10n pursuant to State v Pez‘rzch A

101 Wn 2d 566, 683 P.2d 173 (1984), since there was now eV1dence of
multiple schemes or plans requiring the j Jury unanrmously agree as to

- which plan formed the basis for convrctron RP 73 73-74. In add1t10n

. -defense counsel noted they conducted their voir dzre of potent1a1 _]UI'OI'S :
.. ‘based upon the assumpt1on gleaned from the charges that the two Prerce
County murders were connected to each other. RP 7374. As’ a_

© consequence, even if the defense had not challenged the information prior

* to the verdict, Mr. Y_ates has offered sufficient evidence of prejudice to

~ reverse the convictions.
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9. THE TRIAL COURT ERRED IN REFUSING TO
INSTRUCT THE JURY ON THE LESSER
INCLUDED OFFENSE OF F]RST DEGREE .
MURDER :

a. The tnal court refused to glve Mr Yates’ s proposed

1nstruct10n 1nform1ng the 1urLtheV could convict hrm of the lesser offense -

: OfﬁrSt degree murder Mr Yates proposed anlnstructlon Wthh prov1ded' e

If you are not satlsﬁed beyond a reasonable doubt that .
the defendant is guilty of the crime charged, the defendant
may be found guilty of any lesser crime, the commission of
which is necessarily included in the crime charged, if the

“evidence is sufficient to establish the defendant’s guilt of
such lesser crime beyond a reasonable doubt.

The crime of first degree premeditated murder with

aggravatmg circumstances necessarily includes the lesser CRN

- crime of premedltated first degree murder.
~ When a crime has been proven against a person and
. there exists a reasonable doubt as to which of two ormore -
 crimes that person is guilty, he or she shall be conv10ted ‘
~ only of the: lowest crime. : Flir

CP 403 O. The State opposed given the instructio'n, arguing itmisstated the
law by suggesting first degree murder and aggravated first degree murder

-are separate offenses RP 7280-81. The trial court agreed W1th the State s

argument and did riot give the ] Jury Mr. Yates s proposed 1nstruct10n RP 1 =

7282.
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b. Mr. Yates was constitutionally entitled to an instruction -

~ informing the jury they could convict him of the lesser offense of ﬁrst
degree murder.. Pursuant to the Sixth Amendment of the United State
Constitution and Article 1, § 22 of the Washington Constitution a criminal :
defendant may only be convicted of those offenses charged in the

: 1nformat1on or those offenses which are e1ther lesser 1ncluded offenses or. i e
mfenor degrees of the charged offense. Schmuck V. Umtea’ Sz‘ates 489

d U.S. 705, 717-18, 109 S.Ct. 2091, 103 L.Ed. 734 (1989); Staz‘e V. |

T amalmz 134 Wn 2d 725,731,953 P.2d 450 (1998) (c1t1ng Irzzarry, 111 e

Wh. 24 at 592) However RCW 10.61.003 ind RCW 10. 61 006 perm1t a

convrctlon for an offense which is an inferior degrees or lesser 1ncluded
~ offense of the offense charged. The failure to instruct the jury on a lesser
noncapital offense, ‘where the evidence might allow the jury to convict the .

defendant of only the lesser offense Vlolates the Elghth and Fourteenth

Amendments Beckv Alabama 447U.8. 625, 636 38, 100 S. Ct 2382 65'”-., o

L. Ed 2d 392 (1980)

An 1nstruct10n ona lesser offense is. warranted where ( 1) each

- element of the lesser offense must necessanly be proved to establish the

| greater offense' as charged'(legal prong); and (2) the evidence in the case'
supports an inferen‘c‘e that the lesser offensei was committed (factual. "

prong). State v. Berlin, 133 Wn.2d 541, 548, 947 P.2d 700 (1997); State v. .
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Workman, 90 Wn.2d 443, 447-48, 584 P.2d 382 (1978). An instruction
for an inferior degree is proper only where:

(1) the statutes for both the charged offense and the

proposed inferior degree offense “proscribe but one -
offense;” (2) the information charges an offense that is -
divided into degrees, and the proposed offense is an inferior -
degree of the charged offense; and (3) there is evrdence that -
the defendant committed only 1nfer10r offense.

- (Citations omitted.) -Tamalini, 134 Wn.2d at 732.

c. Aggravated first degree mur'der and first degree murder RN

are different degrees of the same crime. As'-' set forth previously;

v '_aggravated ﬁrst degree murder isa separate offense ﬁom ﬁrst degree

murder In ng, the Court concluded the ﬁndmg necessary- to 1ncrease a ST

'caprtal defendant’s pumshment from life in pnson to death fell within the :

: --rule of Apprendz and was the equivalent of an element ofa greater offense.-
536 U.S. at.609. TherCourt has made clear.Appr'endz concern'ed thther" g
- “facts labeled sentencing factors were nevertheleSe ‘traditional e‘lements’b_’"-:.
Harris, 536 U.S. at 557-58. Finally, this Court has held “[u]nder Ringand - B
Apprend’i the elements of aggravated first degree murder are‘ r)remeditated"
first degree murder under RCW 9A.32.030(.1)(a) and at least one of the SR
aggravatrng cncumstances from RCW 10.95:020.” (Ttalics in ongmal)

‘ lels 109 P. 3d at 419
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Thus, aggravated first degree murder and first degree murder are

different degrees of the same offense

d Mr Yates was constltutlonallv entltled to hlS proposed T

1urv 1nstruct1on The factual inference requlred for both lesser 1ncluded

and inferior degree.offenses is the same. Stat_e’v. Femandez.—Medzna, 141.

© 'Wn.2d 448, 455, 6 P.3d 1150 (2000). In applying the factual prong a

court must view the supporting evidence in the light most faVorable tothe

party réequesting the instruction. Id, 141 Wn.2d at 455-56. 'The

- instruction should'be given “[i]f the ev1dence would perrnrt a Jury to R

rat1ona11y ﬁnd a defendant gullty of the lesser offense and acqu1t h1m of SRECINIE

the greater » Statev. Warden, 133 Wn.2d 559 563 047 P. 2d 708 (1997) i

(cztmg Beck, 447 U S at 635

' In the hght most favorable to Mr Yates a reasonable _]U.I'OI‘ could

N 'have reasonable doubts as to the existence of the three aggravatmg factors.- S

. As d1scussed prev1ously the State did not offer any direct. ev1dence that
M. Yates had the spec1ﬁc intent to rob any of h1s victims.- In the 11ght
-most favorable to M. Y ates, a reasonable j Juror could conclude the B
absence of money at the time the remains were discovered d1d not ‘provide N “‘
sufficient proof that Mr. Yates killed Ms. Mercer and Ms. Ellis

specifically to facilitate his intent to rob them. Such a conclusion is even -
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more reasonable in light of the evidence that neither woman had any "

~ money when they were last seen.

Similarly, in the light most favorable to Mr. Yates, a reasonable B
juror could concluded Mr. Yates did not commit the murders with the

specific intent to conceal the commission of the crime of patronizing a

_prostitute. A reasonable juror could conclude'it was preposterous to thlnk ! i

that Mr Yates was. concerned that v1s1t1ng prostltutes Would adversely

effect Ins mlhtary career but was not concerned that kﬂhng prostltutes -

““would have a s_1m_11ar‘drag on his advancement; It is even m_o_re;likely that .

| a reasonable juror eould reach these conclusiohs in light of 'the_. testirhohy "
of four women us}ho had worked as prostitutes and “dated” Mr Yates_-ori '
B several occasions and yet had not been killed. |

In the light most favorable to Mr. Yates a reasonable_juror coul'd. -

have concluded that the State failed to establish a nexus betvs}een the

_ murders of M. E111s and Ms. Mercer. Thus 1n the hght most favorable to_.-»_;_ o

Mr. Yates the requested lesser offense 1nstruct1on satlsﬁed the factual
prong of the Workman test.‘ The trial court’s'fallure to give the*instruetion-' ) '
violated the Eighth and Fourteenth Amendments. Beck, 447 U.S. at 636-

38.
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10. - THE TRIAL COURT ERRED IN ADMITTING
' THE TESTIMONY OF AGENT SAFARIK |
REGARDING LINKAGE ASSESSMENT

a. ‘The evidentiary rulings of the trial court violated Mr.

Yates’s right to due process. Erroneous eviden'tiary rulings.violate due

" process by depfixdng the defendant of a fundamentally fair trial. U.Sj.‘v: B
" Const. Amend. XIV; Estelle v, McGuire, 502 US. 62, 112 S.Ct. 475,116 o
L.Ed.2d 385 (1991); Pulley v. Harris, 465 U. S 37, 41,104 S Ct 871, 79 “

L. Ed 2d 29 (1984) “The tr1a1 court’s ruhng allowmg FBI Agent Mark

Safarik to testlfy regardmg hnkage assessment Was erroneous and as such
..v1olated Mr Yates s nght to due process. i -

b. Expert testimonv is admlss1b1e only where 1t Will a351st »

~ the trier of fact and not where the purpose of the admission is to preiudice :

' the defense. “E-xpert testimony on scientific, technical or s‘pecialized
knowledge is admiss1b1e under ER 702 if it w111 assist the tner of fact to -
'. understand the ev1dence or a fact in issue.” State v. Farr-Lenzzm 93
Wn.App. 453, 460, 970 P.2d 313 (1999) (Internal quotation omitted).
ER 702 states:
If scientific, techmcal or other spemahzed knowledge W111
assist the trier of fact to understand the evidence or .
determine a fact in issue, a witness qualified as an expert by

knowledge, skill, experience, training, or education may.
~ testify thereto in the form of an opinion or otherw1se
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‘Thus, under ER 702 expert testimony 1s admissible where two
criteria are met: “(i) does the proffered witness qualify as an expert; and
(i) would the proposed testimony be helpful to the trier of fact.” Farr- . i
Lenzzm 93 Wn.App. at 469 (quotlng State v. Greene, 92 Wn. App 80 96

960 p. 2d 980 (1998)) Even if these two cntena are met, 1f such testlmony

| | would be unduly preJud101a1 to the party agamst Whom 1t 15 offered the
: testlmony rs .1nadm1ss1b1e. State v. Black, 109 an.2d 336, 348, 745 P.‘2d ST
12 (1987). '

c. Mr Safank’s testlmony Was not relevant to 1dent1tv

The trial court admltted Mr. Safarik’s test1mony regardmg l1nkage ,
. assessment on the basls that it was relevant unde_r ER 40‘4(b),‘ as-wellh as . 'jj‘,
proef of the aggravating element of cornmdn scheme or plan CP 3244-’
45. In 1ts oral ruhng, the court also appeared to find Mr. Safank’
testlmony was adrmss1b1e to ‘establish modus operandz under ER 404(b) : ,' i
'RP 1311-12 (citing Thang, 145 Wn.2d 630). |
| The adm1ss1b111ty of ev1dence is generally determmed by ER 40 T Lo
and 402. ER 401 deﬁnes relevant ev1dence as ev1dence hav1ng any
: tendeney to make the ex1stence of facts that i 1s of consequenee to the,
vdetermination of the action more probable fori-.ll'.e'ss probable_than' it Wenld» T
~ be without the e\}idence.” ER 402 states that relevant eVidenee s T

. admissible and irrelevant evidence is inadmissible.
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The adrnlssion of relevant evidence is w1thm the sound'discretion ?

~of the trial court and will be reversed only for an abuse of discretlon.
Matk, 105 Wn.2d atiy7(.)2. |

| Even if reler(ant, the evidence may ne\}ertheless still be
K binadmissible. ER 403 requires exclusion of relevant evidence when ;‘its "
probative value is substantially outwei ghed'by the danger of unfair
prejudice, confusion of the issues, or mlsleadmg the j Jury, or. by
con81derat1ons of undue delay, waste of tlme or needless presentatlon of b' S e

cumulatlve ev1dence » See State v. Oughton 26 Wn App 74 83 84 612_.':. i

P. 2d 812 (1980) (tnal court’s admission of kmfe unrelated to murder of L
hlghly questlonable relevance reversed and remanded on other grounds) | e
. In a close case, the scale rnust tip in favor of the defendant and the-
evidence excluded. State v. Smith, 106 Wn.2d 772, 776, 725P.2d 9‘5 1
- (1986) (citing Sttzte v. Bennett, 36 Wn.App. 176, 180, 672 P.2d 772 -
- (1983)). | |
Evidence of a unique modus operandz_' is only relex)a_nt and -

adrnissible Where the focus of the inquiry is on the identilyot;-the

perpetrator and not Whether the charged offense occurred. State V.
*,DeVmcentzs 150 Wn 2d 11, 21 74 P.3d 119 (2003) Where 1dent1ty is at |

1ssue “the degree of 51m11ar1ty [between the offenses] must be at the o

hlghest- level and the commonalities must be unique because the crimes
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must have been committed in a manner to serve as an 1dent1ﬁab1e
signature.” Id. (citing Thang, 145 Wn.2d at 643) N

In the present case - the State’s argument notw1thstand1ng -
_ 1dent1ty was s1mp1y not at 1ssue Mr. Yates pleaded guilty to the Spokane. |
. ‘cnmes and admitted commrttlng the murders in Pierce County He would .
| ’have pleaded guﬂty to the Pierce County offenses had the State not
reneged on'its plea deal with Spokane County At trial, Mr. Yates never

 placed his identity as the killer at issue, and thus the ewdence.ofthe: Gl

- Spokane cases was not relevant regarding identity. See State v. Bowen, 48

' Wn.App. 187, 193, 738 P.2d 316 (1987) (in a prosecution of physician for

taking indecent liberties with a patient, two previous incidents inVOlyi_n'g

other patients not admissible on the issue beoausve the defendant.never

cla1med m1staken 1dent1ty but merely denied domg the aot) overruled on i ‘;"-"l‘ .

' other grounds Lough 125'Wn.2d 847..

Further,.the Spokane and Pierce County murders were not so I o
'uni'(jue and were not committed in a similarrn'atter that served as an

identifiable signature by‘Mr._ Yates, and thus were not modus-‘ opera_ndt' '

" evidence. Mr. Safartk even admitted, not ail of the Victimsvvlooked aIike; '

not all were the same age, notall were killed with the same cahherof ' :

weapon, not all were found with bags over their heads, and not all of the S
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~ bodies were found in a rural area. There was riothing S0 unique about

- either the women or their deaths that came close to being a signature.
Finalliy, the_testimony was nothing more than the needless

preéentation of cumulative evidence. Mr.. Safarik’s testimqﬁy rélied 'u‘p_on;

crime scene photo graphs, which had already been admitted infb ..eviden‘c;ev, -

v aﬁt‘opsy reports and 'photographs, which were entered into .veyide,nce. o

through Dr. HoWaid, maps and diagrams ah_dfpolice reports,: which Wér_e."

| entei'ed into evidence through the investigafirig pélice ofﬁc'ers,‘énd Wi’bmessi o
v-interviews Which.also had already been admitted through thd"céstimohy of .- |

the individual witné,éses. Mr Safarik’s‘ testir‘riohy_ was simply a
‘preséhtaﬁon of Qﬁmulative and prejudicial e.\}i’d:ence and shdu‘ivd haVe_‘-bAeén: AA

- excluded.

d. The testimony was unduly prejudicial to Mr. Yates.

i. The testimony consisted of inadmissible

probeﬁSitv ‘evid‘e_nc'e': Although this Court h_gs previously found _é;vidence

-of pnor acts thvavt_- céﬁsti‘rutéd a common scheme or plan ad@isSiﬁle uride_ri'

: ER"4‘O4('b), DeVincentis, 150 Wa.2d at 21, Ms. Safaril's testimony went

| far b‘eyondvthe penﬁiséible bounds under ER 404(b) and inStead was |
inadnlissible pfbpensity evidence. ' s |

- Under ER 404(a), evidence of “a peréén’s charac’téf 6‘1" trait of ;

~ character is not admissible for the purpose of proving action in conformity - |
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therewith on a particular occasion, . . .” See DeVincentis, 1“5 0Wn2datl7 B
(“ER 404(b) prohibits admission of evidence to prove a defendant has a
criminal propensity.”); Saltarelli, 98 Wn.2d a_t 362 (evide'nce is.not
relevant merely b_eeause it shows the defendant's propensity to 'eng.a'gein "
5 criminal conduct). . | o

" The court allowed State to admit ev1dence of the Spokane offenses :
through Mr Safarlk to prove Mr. Yates had a cnmmal propens1ty to |
murder prostitutes. :When he began his hnkage assessment analy31s Mr

: Safarlk knew Mr Yates had admitted respons1b111ty for the Spokane and

| Plerce County murders based upon Mr. Yates S conv10t1on 1n Spokane and"__: 5
his adm1ssmn in that forum to the Pierce County murders. Based upon the-.»r‘
~ first two exh1b1ts proffered by the State at tr1a1 Mr. Yates’s gullty plea

»form and the 1nformat10n from Spokane County, the j jury was also aware o
- without Mr. Safarik’s testlmony that Mr. Yates was responsrble for the _' ;
~ Spokane murders. Mr. Safarik was then allowed to selectively testify -
about the “‘similarities” between the Spokane murders and the Pierce
County murders,_even though the only real]silnilarity waslth'at the women S '
were all prostitutesQ The only purpose of Mr S’afarik’s testimony was to : |
point out fo the jury"t_hat the same person who eommitted the ,Sp‘okane : L
murders commnted the Pierce County murders, i.e., Mr. Yateshased on : i

~ his convictions in Spokane. Mr. Safarik proffered improper propensity
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evidence: Mr. Yates committed the murders in Spokane County, ergo he -
committed the Pierce County murders. ER 404 bars precisely this k1nd of -
vevidence. The trial_ court erred in admitting this evidenc.e._v .

. ii. The testimony constituted an impermissible

opinion regarding Mr. Yates’s guilt. “No witness, lay or eXpert may

- _test1fy to his op1mon as to the guilt of a defendant Whether by d1rect .
statement or mference " (Emphasrs added. ) Black 109 Wn 2d at 348
The goal in prohrbltrng a witness from expressing an o
- opinion about the defendant’s guilt or innocence is to avoid
having the witness tell the jury what result to reach.
State v. Bazra’ 83 Wa. App. 477, 485, 922 P. 2d 157 (1996), review denzed
131 Wn 2d 1012 (1997)

In 1ts Wntten order the trial court stated that Mr. Safank “may

' testlfy fo h1s op1mon that the Pierce County murders and the Spokane N
4 County murders were committed by the same 1nd1v1dua 7 CP 3244 At
the s_arne trme,_-the ‘court ordered that “[n]o W1tness shall be:allowed to
‘expressv.an opinion- as :to the defendant’s guﬂt 1n the Pierce (iounty :
murders.” ‘CP 3245 . These two statements i‘n‘.‘this case were "c'omple'tely 'atj
odds. The first two pleces of evidence admitted by the State, the Spokane ‘
- County amended information and the Spokane County gurlty plea form o
completed by Mr. Yates, told the jury that Mr. Yates had committed the |

Spokane County murders. RP 5217. And, as expected, Mr. Safarik :

143



testrﬁed that the same person who committed the Spokane County
. murders committed the Pierce County murders. RP 6923—24.' '

Given the conclusive evidence that Mr Yates committed the
Spokane County murders, it did not take a rocket scientist toﬁgure out

that when Mr. Safarik stated the same person committed the :murders 1n .

the two counties he was expressmg an oplmon about Mr. Yates S gu11t 1n'.f,’ L

the P1erce County cases.

_ Obv1ously, a  witness's statement that a partlcular defendant
~is guilty goes beyond the pale. In addition, mferentzal _
testimony that leaves no other conclusion but thata .
deffendant is guilty cannot be condoned no matter. how '
artfully worded. o S

(Emphasis added ) State v. Cruz, 77 Wn.App. 81‘1 815, 894 P.2d 573

( 1995) Yet this is What the trial court authonzed Mr. Safank to do: 1nfer» : -‘: " o

there was 70 oz‘her concluszon but that Mr. Yates was gullty of the P1erce ‘ o

County murders. Whlle not stating exphcrtly'that Mr. Yates'.was guilty of L

the P1erce County murders, the only 1nference to be drawn from his

oplmon that the same person who commrtted the Spokane County murders : - .

comm1tted the P1erce County murders, was that Mr. Yates comm1tted all
~ ofthe. murders As a result, Mr. Safarik rendered an op1n10n regardmg
| Mr Yates’s gu11t Whrch was s1mp1y 1mperm1351b1e no matter the 1ncorrect

court order “authorizing” Mr. Safarik to render the opinion. -
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'd.‘. Mr Safanh’s testimony Wasﬂnot helpful t‘;, the jury. | |

Expert testimony is helpful if it concerns matters beyond the common ~
‘ knoyvledge of the average layperson and does_,_'not mislead the Jury Farr- -
Lenzini, 93 Wn.App. at 461. Such evidence is not considered helpful if its
- prejudicial nature is great. Black, 109 Wn.2d at 348. |

_ As argued supra Mr. Safarik’s testfniony consisted of a mere -
restatement or re1terat10n of evidence already presented Mr Safank
selectrvely reemphasrzed this ev1dence and told the jury what result they -

should reach. There was nothing in Mr. Safank’s testlmony that Was

" outs1de the common understandlng of the Jury The jury was able to
E understand and con1pare photographs dlagrams testlmony, autopsy
results and all ev1dence that was admitted and all evidence Mr. Safank
- ‘reemphasmed in h1s_'_t‘est1mony. Mr. Sa_fank merely gave th’e'eyidence the - .
imprimatur of the FBI therehy improperly ratsing its importanoe in the, -

| eyes of the jury. The testimony was not helpful to the jury.

f. The error in allowing Mr. Safarik’s testimony was not P
harmless. Sin¢e the admission of Mr. Safarik’s testimony infringed. Mr S
Yates’s right té due process, the error is harmless only if the.: Sta‘t‘efvr‘o‘;"es o
beyond a reasonable.-doubt' the error did not ""oo'ntribute t‘o‘ the "ve'rdiot - .
obta1ned ? Chapman 386 U.S. at 23-24. Once again, the State cannot |

meet this standard by speculating that a hypothet1cal reasonable Juror
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relying on the properly admitted evidence could have reached the same
verdict, but rather must prove this specific jury would have reached the

same verdlct Anderson 112 Wn.App. at 837.

As argued Mr Safank’s testlmony con51sted ofa s1mple recrtat1on"‘_ﬁ S )
~ ofthe szmzlarztzes between Ms. Mercer’s and Ms. Ellis’s murders and the' -
. murders to wh10h Mr Yates pleaded guilty in- Spokane County In hght of =

the court’s erroneous ruhng that proof of the common scheme or plan :

element of aggravated first degree murder requrred only asrmrlanty- o

~ between the crimes as opposed to the required overarching plan Mr '

Safarik’s testimony was a 11nchp1n of the State s proof of the common

scheme or plan element In d1scuss1ng the ev1dence that provrded the e ‘, -

proof of the: common scheme or plan element the State argued in clos1ng -

argument

- And we had superv1sory Special Agent Safarlk from the
FBI who came in and talked to us about features that.
individuals who study criminal and their methods
recognized. He talked about modus operandi. He talked
about signature. He talked about features of the crimes that
change... . o ._

RP 7487.

Given the importance of Mr. Safarik’s testimony in the State’s

- theory of the case, the error in admitting the linkage assessment ,testimony L

can not be deemed hannless and the convictions must be reversed. . -
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- 11.  THE TRIAL COURT VIOLATED MR. YATES’S
RIGHT TO DUE PROCESS WHEN IT v
ALLOWED LYNN EVERSON TO TESTIFY
ABOUT THE HABITS OF PROSTITUTES
WITHOUT A FOUNDATION
Lynn Everson was an outreach worker who beﬁ*rended many of the :
- prostrtutes who Worked the “Sprague Comdor” in Spokane 1nclud1ng

several of the Spokane County victims. RP 4416 Ms. Everson had never

) been a prost1tute and only learned about prostltutron through her

- conversat1ons Wrth prostltutes RP 4418- 21 The State sought to have her
testify about prostitution practices in general and the practices and habits

of, as well as statements made to her by the Spokane County victims. RP
4398 The defense obJected noting Ms. Everson was not an expert but . .f o

_ d1d not obJect to her test1fy1ng about statements of the v10t1ms regardmg

drugs and prost1tutron provided she did not testlfy about the 1mpact it had

their lives. RP 43 99. The court ruled that should the State lay the proper |

_ foundatlon Ms. Everson could testify as an expert and render an opinion.

RP 4408 09 In add1t10n the court ruled Ms: Everson could test1fy

generally about pros_tltutes and contacts she had with the Spokane County_ o -'
' victims but could not testify prostitutes always or usually aecepted money ; ,
in advance or always or usually used condoms RP 44009. The court also

ruled habit or routine practice testlmony was not adm1ss1b1e RP 4412
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Ms. Everson subsequently was allowed over repeated defense
objecﬁoné to testify about the habits and routine practice of prostitutes in-
general and the Spokane County victims in particular in contravention of = ..

the court’s order. _

*a. Habit and routine practice evidence must be -

' nonvoliﬁbnél and inS’tin‘ctiVe behavior to b‘e: édinissible ER406 'proifid_esf By

EV1dence of the habit of a person or' of fhe routine practlce
~ of an organization, whether corroborated or not and
regardless of the presence of eyewitnesses, is relevant to
prove that the conduct of the person or organization on a
- particular occasion was in conforrmty w1th the habitor
routine practlce

A “habit” isa &P erson’ “regular feS'POﬁé"e to a repeétéa’éﬁeciﬂC' s
 situation so that domg the habitual act becomes semi- automatlc » Hezgzsr ik

V. Cepeda 71 Wn. App 626, 632, 862 P.2d’ 129 (1993) (quotlng Comment BT
to ER 406).

Rule 406 allows certain evidence which would oth‘erwise
~be inadmissible if it rises to the level of habit. In this -
* context, habit refers to the type of nonvolitional act1v1ty
that occurs with invariable regularity. It is the
~ nonvolitional character of habit evidence that makes it
probatlve See, e.g., Levin v. United States, 338 F.2d 265
272 (D.C. Cir.1964) (testimony concerning religious -
practices not admissible because "the very volitional basis
of the activity raises serious questions as to its 1nvanable
* nature, and hence its probative value"), cert. denied, 379
U.S. 999, 85 S.Ct. 719, 13 L.Ed.2d 701 (1965).
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Weil v. Seltzer, 873 F.2d 1453, 1460 (D.C. Cir.,1989). “Thus, beforea

court may admit evidence of habit, the offering party must establish the

degree of speciﬁcity and frequency of uniform response that ;ensures 'more -

_ than a mere ‘tendency’ to act in a given manner, but rather conduct thatis - .
‘semi-automatic’ in nature.” Szmplex Inc. v. Dzverszf ed Energy Sysz‘ems
Iné., 847 F.2d 1290 1293 (7™ Cir. ,1988) (01t1ng Fed R. Ev1d 406 (Notes of
Adwsory Comm1ttee)) “Thus habitis a conszstent method or manner of
respondmg to partlcular stimulus. Hab1ts have a reﬂexwe almost
1nst1nct1ve quality.” (Emphas1s n ongmal) Wezl 873 F. 2d at 1460
In dec1d1ng whether certain conduct constltutes hab1t '
courts consider three factors: (1) the dégree to which- the
- conduct is reﬂex1ve or semi-automatic as opposed.to -
“volitional; (2) the specificity or part1cular1ty of the conduct
and (3) the regulanty Or numerosity- of the examples of the
conduct. :
United States v. Angwin, 271 F.3d 786, 799 (9™ Cir., 2001), cert. denied, e
 535U.S. 966 (2002). R

- Ms. Everson’s testimony regarding prostitutes’ behavior “in

 general” did not rise to the level of nonvolitional behavior and was thus e

not admissible.

, b Ms Everson lacked the personal knowledge sufﬁc1ent to _

testlfy to the hab1ts of prost1tutes Habit ev1dence is admrss1ble when B

| offered by a competent witness. Frankel v. Styer 386 F. 2d 15 1 152 (3rd G
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Cir. 1967). But, before testimony can be properly admitted as habit -
evidence, the witness “must have some knowledge of the practice and

must demonstrate this knowledge prior to glVlIlg testlmony concermng the -

) routme pract1ce Where a Wrtness cannot demonstrate such knowledge he -

. bcannot test1fy as to the rout1ne nature of the praotrce ? Wezl 873 F. 2d at
1461 (quoting Laszko V. Cooper Laboratorzes Inc 114 M1ch App 253 co
318 N.W.2d 639, 641 (1982)) |

Instructrve on this issue is the decision in Weil, supra. Ina..

wrongful death action, the plaintiff sought to introduce evidence from five. o

former patlents of the defendant physician’ s treatment of them to the o E R

Aphy51c1an S hab1t Wezl 873 F.2d at 1460 61 The appellate court up held ,
the lower court’s. refusal to admit the ev1dence ﬁndmg the w1tnesses s
h f’lacked the foundat1on necessary to prove habrt ev1dence Id at 1461
- Most notably, the court ruled the patients were not able to testify about the': .

- physician’s treatment of other patients, only themselves. Id. -

The same holds true with Ms. Everson. Ms. Everson did not have B

- any personal knowledge since she had not been a prostitute and had not e

~accompanied any of the prostitutes on any of their “tricks” to determine if . .

they responded the same way with each individual they met. She could

only base her testimony on the conversations she had with individual -
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- prostitutes. Without this knowledge, Ms. Everson lacked the proper

foundation to testify that prostitutes act in the same way with each date. -

c. Ms. Everson’s testimony regarding the habits and

routine practices of prostitutes was not admissible under ER 406. While - = .-

the trial court ordered that Ms. Everson could not testlfy that a particular ST

_ Victlm always engaged in spemﬁc conduct over defense Ob_] ection the e
court did allow her to testify about prostltutes practices in general “based

~ upon her experience.” RP 4408-09. Ms. Everson was allowed to testlfy: '

| -99% of p'rostitutes'asked for money up front' |

- -Many prosututes used drugs and/or alcohol

- Prostitutes usually dictated where the sex act Would
occur;

- Oral and vaginal sex were common;

- Prostitutes did not engage in anal intercourse because it
- made them Vulnerable '

RP. 4426-34

ThlS ev1dence was not evidence of the nonvolitional and habitual R

type necessary for proving a habit under ER 406 Weil, 873 F. 2d at 146 1:
Initially, as argued supra, Ms. Everson lacked 1nt1mate knovvledge

* of the prostitutes’ ‘b‘e"havior during their da’tes',_relying instead on self-

reporting by the women. More importantly,'the testimony .w'as)not .'.of "

nonvolitional behavior that was instinctive almost reflexive method of
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responding to aparticular situation as required under ER 406. Weil, 873
- F.2d at 1461.

- Ms. Everson’s testimony that anal se}t"by prostitutes was vittually -
’ “ndn-existentf"was belied'by the testimony of Aloha Ingram, who t’estiﬁ'ed.' | |
: she engaged in anal .s.ex with Mr. Yates. RP 7182. Ms. Everson alsd' . o
contradicted her ewn testimorty regarding the .“habits” of prostitutesvvs.}hen. s i
she testified that prbstitutes were “desperate””because of tbeir addiction to - i
drugs and alcohol and as a result would be w1111ng to “bend the rules” and
engage in behav10r outs1de the norm. RP 4475 76. This type of behav1or : e
- as test1ﬁed to by Ms Everson suggests. the behavmr by prostltutes was not. E
S a nonvoht1onal hablt as required by ER 406 but a conscious cho1ce. -Ms. o
" Everson’s testlmony failed to meet the prehmmary requ1rements for
: Aadmlss1b111ty as hab1t evidence under ER 406 and should have been
~ excluded.

d. The error in admitting Ms. Everson’s testimony as habit - - - SHE

evidence under ER»406 was not harmless errof.' Since the admission of the |
habit testirnon'y impacted Mr. Yates’s right't.odue proceés,'the State bet'e L
the burden of pfoving, beyond a reasonable donbt the error in admitting.' | |
Ms. Everson’s test1mony regarding the hablts of prost1tutes was harmless e

error. Chapman 386 U.S. at 23-24.
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Ms. Everson’s testimony was used as the primary evidence of the -

robbery aggravator alleged by the State. The State’s theory was Ms

Mercer’s and Ms. Elhs s murders were commrtted by Mr. Yates dunng the e

} course. of in furtherance of, in the comm1ss10n of or in ﬂ1ght thereﬁom a R

ﬁrst or second. degree robbery CP 1003-04. The crux of the argument ‘

- was the women must have had money prior to their killing smce L

according to Ms. Everson, prostitutes always”get their mon_ey-b‘e_fore R

. engaging in sexual endeavors. Thus, without Ms. Everson’s claim that the

V women always get‘ their money first, the State’s evidence would havebeen .. .

1nsufﬁc1ent to prove: the robbery aggravator -Thus the court s error n' . -
admlttmg Ms. Everson s hablt testimony was not harmless and must result " ‘
in the reversal of Mr Yates § convictions.

o120 IN LIGHT OF THE ADMISSION OF MS
- ~ EVERSON’S HABIT TESTIMONY REGARDING
. PROSTITUTES, THE TRIAL COURT -
VIOLATED MR. YATES’S RIGHT TO DUE
PROCESS AND HIS RIGHT TO PRESENT A
DEFENSE BY REFUSING TO PROVIDE .
FUNDING FOR A DEFENSE EXPERT ON
PROSTITUTION

- Well before trial, the defense moved ex parte for ah.order from the : 5

- trial court authorizing public funds for an expert in prostitution fromthe

Lola Greene Baldwin Foundation for Recovery in Portland. RP 851-52. R

This expert was the counterpart to Lynn Everson and would have offered - |

153



testirnony about women engaged in prostitutton and their behavior _von the |
'street and specifically whether or not they carry money or 'purses. RP 852. ,A
This evidence was partrcularly relevant to the rebut the State’s evrdence e
' regardlng robbery aggravator. Id. The court demed the request RP 854-

55.

- a. Mr Yates had the constltutlonally protected nght to

present a defense Wthh encompassed the n,qht to have experts testlfy on - : f |

hlS behalf It is ax1omat10 that an accused person ‘has the const1tut1ona1
j ‘rights to present a defense U S. Const. Amend VI, XIV Const Art I §
| '22 Waskmgton v. Texas, 388 U.S. 14, 19, 87 sct. 1920 18 L Ed, 2d 1019’2 s
_ (1967) Srate v. Roberts, 80 Wn.App. 342, 350-51, 908 P.2d 892 (1996)
- (reversing conViCti'on where defendant was unable to present relevant -
testirndny.) |
| 7 In crder to be effective as demanded by the Sixth Amendment,f.

counsel ofcen must obtain experts to aid in the defense See, e. g Inre " =

i Brett 142 W 2d 868 873,16 P.3d 601 (2001) (finding counsel

1neffect1ve for znter alza failing to retain a s1ng1e mental health expert SO
unt11 onemonth pnor to trral, despite being on notice of chent s mental |

. ’health issues); State v. Maurice, 79 Wn.App. 544, 903 P.2d 51'4' (1995)
(finding cennsel dericient for failing to call a mechanic or aCCi'dent |

- reconstructionist as an expert witness, where such an expert’s testimony o
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could have attributed loss of control of the Hve.hicle to mechanical failure--- -
and not negligence).

The right to offer the testimony of witnesses ... is in plain
terms the right to present a defense, the right to present the
defendant's version of the facts.... [The accused] has the.
right to present his own witnesses to establish a defense. -
This nght isa fundamental element of due process of law

| Washzngton 388 U.S. at 10.

: Wh11e there is no absolute right to the services of any expert the N S

defendant chooses the Const1tut10n nonetheless safeguards h1s nght to. the .

appomtment ofa competent expert for the purpose of evaluatlng h1s :

potent1a1 defenses Akev Oklahoma, 470US 68, 83 104 S Ct 1087 84 - o

~L.Ed.2d 53 (1985) A court’s denial of experts necessary to the defense

and limitation on access to expert services based solely on ﬁnancral ._

'cons1derat10ns _therefore violates both the defendant’s consti_tuti_onal‘rights T

to a"pres:ent' a defense and to compulsory proces_s, State u;,Mditpin,, 128 o
Wn.2d 918, 924, 913 P.2d 808 (1996) (reversing murder c,o‘nvicti_on' Where
defendant was barred from presenting witnesses in his defense).

[M]ere access to the courthouse doors does not by itself
assure a proper functioning of the adversary process, and..
- acriminal trial is fundamentally unfair if the State prooeeds
~against an indigent defendant without mak1ng certain that
- hehas access to the raw materials 1ntegra1 to the bu11d1ng of .

an effective defense. Thus, while the [Supreme] Court has 0T

. not held thata State must purchase for the indigent .
-defendant all the assistance that his wealthier counterpart =~
might buy, it has often reaffirmed that fundamental fairness =
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entitles indigent defendants to “an adequate opportunity to
- present their claims fairly within the adversary system” -

Ake, 470 U.S. at 77..

| A .Finaﬂy, the'due process and equal prOtection claus‘es'_ ;o_f the United Lo

 States Constitution “assure a poor defendant the same essential tools of an

adequate defense as are available” to non-indi gent defendants'.;U.S. '

‘Const. Amend. VI, XIV; Griffin v. Illinois, 3'5'1 USS. 12,100 L. Ed. 891,

76 S. Ct. 585 (1956), Ake supra; State v. Woodard 26 Wn.App. 735 736 :

37,617 P.2d 103 (1980) (reversing a conv1ct1on Where defendant was
denied the nght to a transcript at public expense of an earlier mistrial of
same case which was necessary for impeachment of state’s 'exp‘ert). R

b The court s denial of the requested expert on

'prostltutlon v1olated Mr, Yates s rights to Dresent a defense equal

protecuon, and due process. Initially, in denylng‘ the defense'request fof
' funding,'the court was unsure whether Ms. Everson would testify as an
- expert. Once the court found Ms. Everson to be an expert on the subJ ect

of the habits and pract1ces of prostltutes and allowed her to testlfy to such = 3 :v _'

the need for a defense expert to present a counter opinion became cnt1ca1 e

RP 4412, 4426. Ms. Everson_was allowed by the court to testify the 'v

women hid the money in their shoes, underwear, or brassieres. RP 4433.
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This testimony became the sum total of the eﬁdence the State used to .
prove the robbery aggravator. RP 7477-80. In-closing, the State argued

In this case, the evidence shows that the defendant gave —
that the women were picked up when they were working in
prostitution. In the course of the protocols or parley, as we -
have come to know them so well, money is exchanged up

_ front. The women Would have had money.

Y(Emphas1s added) RP 7477,

By denymg the defense request, the tnal court’s ruhng effectlvely _,: -‘ - L o

7' denied Mr. Yates any 0pportumty to challenge Ms Everson s testrmony S

- The court’s ruhng that the defense could present their theory through Ms

Everson was s1mp1y nonsens1ca1 Mr. Yates had the nght to present his L

own witness’ S perspectlve on prostltutes behav1or and hab1ts and Was not o
- required to rely onthe State’s expert. Washington, 388 U.S. at 19.

Further this was no minor error grven the State’s clos1ng

argument Ms. Everson s testimony became the 11nchp1n for the State 'S G

argument regarding the robbery aggravator and the testrmony went to the-_ S

_ juryvvi:rtuavllly unchallenged by the defense. .G_i;ven the minor e'rnount of . o

: money involved, a maximum of $1000, the ervor was devastéting tothe
defense. CP 2511. "The court’s denial of ﬁinding fora defense' expert on
prostitution v1olated Mr. Yates’s rights to due process equal protect1on

and to present a defense
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13, THE TRIAL COURT ERRED IN ADMITTING
PHOTOGRAPHIC EVIDENCE THAT WAS .
EITHER IRRELEVANT OR UNDULY
GRUESOME AND PREJ UDICIAL

a. Gruesome photographs must be supnressed if the1r

prejudice outwe1 ghs their probat1ve value and thev would denv a

o defendant due process. Erroneous ev1dent1ary rulings violate due process -

| vby depr1v1ng the defendant of a fundamentally fair trial. U. S Const

Amend. X1V ; McGuzre, 502 U.S. 62; Pulley, 465 U.S. at 41_. The error 1n_" ) -

admitting gruesome and prejudicial photo graphs Violates the‘ Due Process o

~ Clause of the Fourteenth Amendment as it depnves the defendant of a fa1r | K .

‘tnal (e Ferrzer v, Duckworth 902 F.2d 545 548-49 (7th Clr) (erroneous S

,adm1ss1on of “lurld and dlsgustlng” photographs harmless error due to |
j ‘1nexphcable fallure of defense counsel to obJect) cert. denzed 498 U S
988 (1990) B » R
The adm1ss1on of photographs is generally within the sound
R .discretion of the trial judge. State v. Crenshaw, 98 Wn.2d 789,‘ 8'06,‘ 659 .‘ )

P.2d 488 (1983). Judicial discretion to admit photographs is;'as Withv a'ny... i

evidence, limited by the Rules of Evidence ". Only relevant eVidence is ‘ L

admlss1b1e ER 402 “The relevance of ev1dence will necessanly depend

upon the c1rcumstances of each case. Sz‘ate V. che 48 Wn App 7, 12 737 L

P 24726 (1987)
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However, ei/en relevant evidence may be excluded if “its probatiye B
value is substarrtially outweighed by the danger. of unfair prejudice .. » |
- ER 403. Unfair prejudice refers to "evidenc'e that is likely - to ’aro'use'.an o
emotional response rather than a rational decrsion among the Jurors " Id

at 13 K. Tegland 5 Washington Practice, Evzdence 106 (3rd ed. 1989)

Thus accurate photo graphic representations are admrss1b1e only'if ' L

their probative Value outweighs their prejudic1al effect. State V. che 110 o

~ Wn. 2d 577 599, 757 P.2d 889 (1988), cert. denied, 491 U. S. 910 (1989)

. State v. Griffith, 52 Wn.2d 721, 328 P.2d 897 (1958). This Court has .

addressed the admissibility of gruesome photographs, stating:- -

~"[p]hotographs' have probative value Where*they. are used to. iilustrate'or' O

explain the testimony of the pathologist performing the autopsy " State v. | :

: Lord 117 Wn 2d 829 870, 822 P.2d 177 (1991) cert. denzed 506 U. S
856 (1992); see also Gentry, 125 Wn.2d at 608-09. Howev_er?‘ courtsvhave"”. :
held photo graphs should not be admitted when the same infor.rriation could .‘

,V ‘berevealed ina nonpreJudlcial manner. Staz‘e V. Sargent 40 ‘Wn App

340, 349, 698 P 2d 598 (1985) reversed on oz‘her grounds, 49 Wn App

- 64,741 P.2d 1017 (1987).12 Under such crrcurnstances, th,eir "margma " o

2Mr. Sargent's conviction was reversed on several bases, including the use of
prejudicially gruesome photographs when other nonprejudicial means of establishing the
same information was available. Sargent, 40 Wn.App. at 349. Following a new trial in -
which the photographs were not used, Mr. Sargent was agam convicted and appealed. -
This conv1ct10n was afﬂrmed Sargent, 49 Wn App at-64." Mr. Sargent sought reviewin - -
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probative value is outweighed by the danger of unfair prejudice. Sarg‘eﬁzf, ) DR

40 Wn.App. at 349 (holding that, because testimony from vtfitnesse_s ) |

revealed the same information as gleaned ﬁorn the photographs, "the

prejudicial effect o.f the photographs outwei ghed any prob ative value'. ").
Furthermore Washington courts have reco gmzed the. problem of

prosecutors constantly pushmg the lrmrts of acceptable photo graphm : L . |

_ “ev1dence In Staz‘e Vi Adams Just1ce Rossehm descrrbed the problem

The maJorrty seems to feel that, because we have ne’v_er(' :
found that the introduction of photographs constituted
prejudicial error, we are committed to the philosophy that -
the trial court's exercise of discretion on such matters is not

- subject to review. The trouble is, I fear, that every tlme we
refuse to reverse in a doubtful case, the impression is:

- created that the prosecutor is free to go a little further the
next time. I'also fear that, if the trend is allowed to -
continue, pictorial appeals to the emotions of the j Jury may -
‘be an accepted substitute for proof the defendant comm1tted
the crime. :

State v. Adams, 76 Wn.2d 651, 681, 458 P.2d 558 (1969) (Rosselini, J.

dissenting), retzé,rsed on other grounds, 43 O'U.S. 947 (197_1).‘ -

Just1ce Rossehm s concerns have been rerterated by thrs Court For“‘-vtf BN

example in Sz‘ate 2 Crenshaw this Court stated

[W Je take thrs opportunity t0 warn prosecutors that we look
unfavorably on the admission of repetitious, inflammatory
photographs Prosecutors as well as tr1al courts must -

the Supreme Court, Wthh reversed the second conviction, again, on grounds other than -
‘the gruesome photographs. State v. Sargent, 111 Wn.2d 641, 762 P.2d 1127 (1988)
- Thus, the decision of the Court of Appeals in Sargent is st111 good law. -+ S
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~ exercise their discretion in the use of gruesome
photographs. The statement that "the State had the right to
prove its case up to the hilt in whatever manner it chose,"
must be read to mean only that the State may present ample
evidence to prove every element of the crime. Prosecutors
* are not given carte blanche to introduce every piece of -
admissible evidence if the cumulative effect of such -
evidence is inflammatory and unnecessary. In other words,
in such situations where proof of the criminal act may be
amply proven through testimony and noninflammatory
evidence, we caution prosecutors to use restraint in the1r
' rehance on gruesome and repetitive photographs.

(Emphasis added, 01tat1ons omitted.) Crenshaw, 98 Wn.2d at807.

b. The court erred in admitting post—mortem photo graphs e

of Darla Scott and Conme Ellis that were partmularly gmesom The : "," :

court allowed the State to adm1t over defense objectlon numerous

»photographs of Darla Scott’s body during the autopsy EXhlbltS 321 25

' Of particular coneern to the defense was Exhlb1t 325,a photo gtaph of Ms : )
JScott’s arm, showmg epost-mortern incision by the medieal ,efeaminet' e

| ‘revealing the underlying tissue and needle inj ection sites. RP l428_. ‘The'

. court accepted the State’s argument that this provided support for its |
common scheme or plan theoty that all of the women killed i&eie drug L
users. | - |

* The court allowed a s1m11ar photograph Exhibit 444 of Connie . -

ElllS s leg RP 1483 The maJonty of Ms. Ell1s s body had been

skeleto_mzed except for her legs which still contained somet1ssue. RP
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- 1483. Exhibit 444 showed 2 post mortem incision of the leg where-

samples of Ms. Ellis’s blood and muscle Were taken for DNA'analysis Id o

Ne1ther prcture was necessary for the State to prove 1ts case and the_ SR

photographs were part1cular1y gruesome The photographs showed
1no1s10ns that were not inflicted by Mr. Yates but were post-mortem,

- undertaken as partvof the autopsy process. The photographsufere
vparticularly gruesome in light of the fact ther_e were far less prejudicial :
means of prov1d1ng the same e information. = |

Regarding Darla Scott, there was the testlmony of both Lynn

Everson and M1chae_1_M1tche11 who knew Ms. Scott and were aware she S o

| was a crack addict. RP 4450-52, 4863-68. v_-S.ince there Was_s‘ufﬁeient
alternative evidence already in the record regarding Ms. Seott’s addiction,
- the gruesome photo graph was simply unnecessary |
Regardlng Ms Ellis, Dr. Howard, the medlcal exam1ner ‘who j | R )
' condueted the autopsy, testified he was unableto obtain a blood sample |
' due to the skeletonized nature of the body. . This testimon‘y‘ alon_e was P
sufficient and the gruesome photograph was. srmilarly unnecessary and

prejudicial.
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o. The court erred in admitting the photograph of Ms.

‘Mercer’s mouth containing part of a plastiobag. The trial court conducted

an extensive all day pretrial hearing on J une'rl'v2, 2002, to 'deterrnine which = .

of the State’s proposed photographs would be admitted into evidence. RP- |
| 1395-1491. The defense objected to a number of the photographs. The =
court heard testimony from Dr. Howard the rnedical examiner who -

conducted the autops1es of Ms. Mercer and Ms Ellis and testlﬁed

regardlng the autop51es of the Spokane County victims after rev1ew1ng the o

photographs X- rays and reports from the Spokane County med1ca1

- examlner CP 2618 23

In the middle of tnal the State sought to admrt a photo graph not
| 'ongmally d1scussed dunng the pretrial heanng RP 5450. The

photograph showed part of plastic bag 1ns1de Melinda Mercer ] mouth S

and, accordlng to the State, provided ev1dence‘ Ms. Mercer Was- ahve When o

the bags were placed over her head RP 545 0. The defense vehemently
obj ected not1ng the med1ca1 examiner’s report of the autopsy of Ms o

Mercer did not contam an opinion she was ahve when the bags Were '

placed over her head RP5452-53. The defense requested add1t10na1 time

to interview the medlcal examiner about the photo graph and h1s oplmon

- RP 5453. The tnal court allowed the defense additional timé to 1nterv1ew SRR

- the medical exarriinert RP 5458.
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After interviewing the medical exarhiner, the defense ihdicated o
they needed to speak with their pathologist, a move seconded by the |
medical exam_iher._ RP 5516. The court agreed to allow the defense
R additional tirne to" confer With their patholo giét'prior to the S"tatev seekirlg

~an oplmon from the medlcal examiner. RP 5518 But, the court |

| 'nevertheless allowed the State to admit the photograph Exh1b1t 604. RP -
] 5518- 20 5 540. Ultlmately, the medical exammer testified that he could

, ,not say W1th any medlcal certainty that suffocatlon due to the bags belng ’
placed over Ms. Mercer S head was the cauee of death or contributing =~
cause and assuming the gunshots were delivered in quick succession R
,rendered her tmcon‘scious. RP 5634. | | ‘

G*rven the equlvocal nature of the med1ca1 exammer s oplmon

- 'Aregardlng the plast1c bags and their contnbutlon or lack thereof to Ms

| _Mercer s death, the admlss1on of photo graph ‘was an mﬂammatory exh1b1t |

" tha_tf was unnec_essary to the proof of the State’s case. Further, the tardy

'vmo_t_ion by the State to adm_it_'the exhibit With ho excuse as to ;thy the .
suppos_edl}r important photograph was not dtéciis:se:d at the vpr'e.tri'al heanng - '

. threw the defense off-guard and further prejudiced Mr. Yates. This Court ¥

cannot condone the sort of “gamesmanship” evidenced by the State’s - |

introducing this prejudicial photograph so late in the proceedihgs.
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d. The “in life” photographs of the Spokane County

victims were irrelevant as there were only two victims for which Mr.

Yates was on trial and the admission of these photographs was undul_y‘

prejudicial. Mr. Yates was charged with the murders of onIy tvyo viotims e
in Pierce County Mehnda Mercer and Conme Elhs The State sought to o

~ admit photographs of the two victims in P1erce County as Well as the |
Spokane County vrctlms for which Mr. Yates-had already pleaded guilty. o
CP 1676. The State’s theory was that all the victims had suffered gunshot "
-wounds to the head and th1s ev1dence supported the State’s common
scheme or plan hypothes1s Id Ult1mately the tnal court adm1tted the i

' 11fe photographs of the Spokane and Pierce County v1ct1ms

-~ The State was also allowed to introduce autopsy photographsb of SRR
the Spokane victims to show that each was shot ‘in the head with a small
caliber firearm. There was‘no correlation, however, between-the State’s
common scheme theory and the in-life photo graphs of the Spokane
7V10t1ms Mr. Yates offered to st1pu1ate to the 1dent1ty of these women, an e
, offer réjected by the State ‘The in-life photographs were sunply 1rre1evant:' O
. to proving the State s case in the Pierce County murders and were N B B

| f admitted for the sole purpose of preJudlcmg Mr Yates. The tnal court

: 13 The in-life photographs of the Spokane victims were entered ‘as Exhibits 281 _
(Zielinski), 292 (Joseph), 308 (Hernandez), 316 (Scott), 326 (Johnson), 340 (Wason), 354 .
- (Oster), 368 (Maybm) 405 (Murphin), and 422 (Dermng) . ’
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erred in adrnitting the in-life photographs of the Spokane County victims

as they were irrelevant to any issue sought to be proven by the State.

e. The photographs of Shawn Johnson’s automobile and .

Christine Smith’s jacket were irrelevant. The trial court allowed the State |

~ to introtiuce Exhibit.339, a photograph of Spokane County victim ShaWn v
Johnson’s automobile. RP 1438. The court admitted the photograph even o =N
though the automohile was no longer at the. location where the police : |
found it when the photo graph was taken. RP 1432 33, 1438 The court
' accepted the State’ s argument over defense Ob_] ection, that the photograph
showed What the Vehlcle 1ooked like at or near the time Ms J ohnson came |
: 1nto contact w1th Mr Yates. RP 1433, 1438 | |
B The court 81m11ar1y allowed the State to admit photographs of a’ |
Mickey Mouse jacket found in Mr. Yates’s_res»idence that belOnged'to
Spokane County victim Christine Smith. EXhibits 509, 510, 511; RP»- : |
, 1502._ Again the court duped by the State’s argument that the fact the S : :
jacket was 1n Mr Yates’s' possession of supp'orted the robbery. aggravator'.j - o
RP 150002, o .
The photographs were irrelevant to the Pierce County prosecution f
as the items belonged to Spokane County victims and related.to._ crirnes to SRR

Wthh Mr. Yates had already pleaded guilty.'jf"I‘he State co'nc_ede_d neither‘ ,' ;: L X
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Ms. Ellis nor Ms. Mercer had any connection with Ms. J Ohnson’s car. RP )
1433.

Similarly, Ms. Smith’s jacket was no't-._relevant to the .Pie'rce‘County:: e
Prosecutions Inaridition ‘the State’s assertion“‘that Mr. Yates" s possession R 2
a .. of the jacket supported the robbery aggravator was belied by Ms Srmth’

’ .-test1mony at 1:r1a1 Ms Smlth testified when she fled Mr. Yates S van after ’
being shot she left all of here possessions behlnd RP 4510 Th1s
~ contradicted the State’s argument that Mr. .Yates attempted to kill Ms P
Smith with the intent of taking her jacket, which is what the State was
required to prove to support the robbery aggravator RCW 10 95 03 0( 1 1)
| These photo graphs were not relevant to the Pierce County
Prosecut1on and it was error to admit them.f e |

f The admlss1on of the photographs was not harmless

The error in adm1tt1ng the gruesome and mﬂammatory photographs
- infringed Mr. Yates s right to due process and a fundamentally‘fan trial.

Asa consequence, the error cannot be harmless unless the _State 'ca‘njprove, L
beyond a reasonable doubt, the error was harrn_less. Chapmaﬁ, 386 Us at -
2324, The State cannot make that showing. | |

The photo graphs were incredibly gruesome or irrelevant and there
were available alternatives that were far less gruesome. Admission-ofth_e '

photographs interfered with the jury's ability to determine M. Yates's guilt ;
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free from unfair prejudice, and thus deprived him of a fair trt‘al.» See
Sargent, 40 Wn.App. at 349. Here, although the medical examiner vOteed"
- apreference for the photo graphs to embellish his testimony;, he also -
»testtﬁed during the State’s offer of proof that’diagrams, models and o
sketches w.ere.credible and less inﬂammatoryalternatives‘ .These .
photographs matenally affected the outcome of Mr. Yates s tnal and the i
State cannot show the e1Tor Was harmless beyond a reasonable doubt As R
. a cohsequence, Mr Yates is entitled to a new tnal free ﬁona this |
prejudicial eVidence
14. THE TRIAL COURT VIOLATED MR. YATES S
~ RIGHT TO DUE PROCESS IN ALLOWING THE
. DISPLAY OF A LARGE, IMPOSING,
INACCURATE, AND MISLEADING CHART

BEFORE THE JURY THROUGHOUT THE
GUILT PHASE

a. Summary charts which are inaccurate and misleading -

violate due process.” Prior to trial, the State moved for admission of

summary charts 1t antlclpated using durmg tr1a1 CP 1678. - Spe01ﬁca11y, L R

‘the State sought tou use a summary chart to 111ustrate its theory the murders» S o

were part of'a common scheme or plan. Exh1b1t 544; RP 43 54 Upon 1ts R
first unvellmg before the jury, the defense obJected argumg the 1mposmg, ,
-color-coded chart was mlsleadmg, inaccurate, and that allowmg it to be

d1splayed to the j Jury throughout the trial put undue emphas1s on the
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infq’rmatioa inclﬁded on fhe-chart. RP 4712'-'2 1":. -The trial‘eeﬁrt”overruled
the defense obj eetioﬁs, made the State alter the' chart somewhat and |
- allowed the chart to remain throughout the trial.. RP 4721-23. \The
eummary chart \A;ae net entered into evidenee't;ﬁ;c was pre‘sent eovering the __
- wall directly across from the jurors throughoﬁ‘t:the trial.

| Although sﬁmmary _chérts may be admissible as iliuéﬁafive o
evidence, their use may deny a defendaﬁt his of her right te’ elue proeess R
Where the chart is 1naccurate Lord, 117 Wn 2d at 855. But, Lord |

acknowledged concern

Because a summary chart subm1tted by the prosecut1on -
. can be'a'very persuasive and powerﬁal tool, the court must
- make certain that the summary is based upon, and fairly g
represents, competent evidence already before the jury. - -
United States v. Conlin, 551 F.2d 534, 538 (2d Cir.), cert.
denied, 434 U.S. 831, 98 S.Ct. 114, 54 L.Ed.2d 91 (1977) ,
* This does not mean, however that there canbeno =
controversyas to the evidence presented Rather, the chart o
must be a substantially accurate summary of ev1dence Lot

* properly admitted. The jury is then free to judge the worth ST v

and weight of the evidence summarized in the chart. -
Epstein v. United States, 246 F.2d 563, 570 (6th Cir.), cert.
. denied, 355 U.S. 868, 78 8.Ct. 116, 2 L.Ed.2d 74 (1957).

" The fact that summary charts can be a very persuasive
tool also gives rise to concerns associated with their use.
The jury might rely upon the alleged facts in the summary
~ as if these facts had already been proved or as a substitute .-
for assessing the credibility of witnesses. United Statesv. . =
“Scales, 594 F.2d 558, 564 (6th Cir.), cert. denied, 441 U.S. -~ .0
© 946,99 S.Ct. 2168, 60 L.Ed.2d 1049(1979). Thereisalso .~ ' ' -
* the possibility that the jury will treat the summary as -
“additional evidence or that the summary will provide extra .-
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summation for the government. Lemire, 720 F.2d at 1348.
These reservations have led to the requirement of “guarding
instructions™ to the effect that the chart is not itself
evidence, but is only an aid in evaluating the ev1dence

.' Scales 594 F.2d at 564; Lemire, 594 E. 2d at 1347

Such 1nstruct1ons are not the only pr,_otectlon agalnst-the .
concerns sometimes-associated With'Summary charts: The e
~ trial court has a duty to ensure that such charts are '
‘substantially accurate. The court fulfills this duty, in part,

- by allowing the defense full opportunity to object to any
‘portions of the summary chart before it is seen by the j jury. -
“Moreover, the concern that the jury might rely upon the

. alleged facts in the summary as if they had already been.
proved is minimized by allowing complete cross =~

- examination of any witnesses testifying in connectlon Wlth ., SR

the summary. Lemire, 594 F.2d at 1348.
" Lord, 117 Wn. 2d at 855-856.

b. Exhibit 544 was 1naccurate and mlsleadm,q The State s o

chart, Exhibit 544 contalned a section Iabeled “Cause of Death ”? The “ T

chart then hsted each of the Spokane County and Plerce County Vlctlms .
| Th1s was extremely mlsleadlng as it listed Spokane County v1ct1m
3 Chnstlne Sr‘n1th,-~whovsurvived her encounter With Mr. Yates and testiﬁed . '
" attrial. In order to c1rcumvent this obvious i 1naccuracy, the State labeled |
thls part of the chart: “Gunshot wound to head (surv1ved) . EXhlblt 544
_ This attempt by'the State to cure the inaccuracy created a mi‘slyeading" .
- chart. This extrentjely large chart took up one»whole wall oppostte the : -
jury. The jury sawthat each yictim suffered a gunshot Wound the head‘ )

- and that was the causé of death all the way across the chart. .Only by
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focusing specifically on Ms. Smith’s line on the chart would the jury -
- remember she survived. |

| Another inaccurate and misleading portion of the chart was the

category listed as “Clothing Removed/Missing.” Exhibit 544. As argued

by the defense at trial, this statement was inaccurate regarding Spokane
County victim Shannon Zielinski and Pierce County victim Melinda'
v Mercer

“Ms. Zlehnskl ] body was d1scovered wearmg a shlft dress RP

4578. Nearby, the pohce found pair of pantyhose socks, and a boot RP o "-

4718. No brass1ere or pant1es were found on or near Ms. Z1ehnsk1 s body.u}"-"_‘ R

RP 4567. As defense counsel argued to the trial court, many women wear S

A pantyhose in place_ of panties yet the chart indicated her panties Were_
missing. RP 4718. hIn‘addition, there was no.:evidence pres'ented abont |
what Ms. Z1e11nsk1 vyas wearing prior to her dlsappearance Wthh was -
also the case for the majority of the v1ct1ms Yet the State’s chart told the ‘.

jury otherwise. Further, although panties Were found near- M's_.' :Mercer s o

vbody,_ the chart ma:de_‘ no mention of that fact, ,’instead clairnfhg vthat the e

"~ clothing was “missing‘.‘” Exhibit 544. The chait was the State’,s‘theory of
- the case, not a summary of the evidence as required by Lord. 117 Wn.2d

at 855.
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c. The error in allowing the State to use Ekhibit "544. as an-

illustrative exhibit was not harmless. Where the State violates a

; defendant’s right to due process, the error cannot be deemed harmless -

unless the State can prove, bveyond a reasonable doubt, the error wtzs _ |

~ harmless. Chaptnan, 386 U.S. at 23-24. Here, the error in allcwing'the 1 »»‘blf '
R 'State to place the inaccurate and misleading Exhibit 544 before the jur.y o S
during the entire tr1al was not harmless. The chart m1scharacter12ed the . |
veV1dence empha51zmg the State’s version of the events and mlsleadlng the

Jury In essence, the chart allowed the jury to rely on the facts on the chart

as if they were proven and prov1ded an extra summation for the State L
_Further the eV1dence regardmg Ms. Elhs s death was extremely thm : ."'."": -
’based solely on the fact she was killed bya 25 caliber bullet there were " ‘:. o
. plastic bags coverlng her head when she was .t"ound, and Mr. Y-ates-was in N
the Tacoma area inthe time period the medical ‘examiner‘cpined she ‘wasy ' :.. '

~ killed. Finally, the chart tracked the State’s argmnent that the jury could o

'~ - convict Mr. Yates of aggravated murder baeed upon a common scheme or B e
plan based‘upon the mere “similarity” of Ms. Mercer and Ms. .Ellis’s' o
murders with the Spolcane County cases rather than their proper . |
constitutional burden of provmg an overarchmg plan The chart was a’

cr1t1cal part of the State s closing argument to the jury:
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And we have the board that was presented all through the
trial that lists the elements of common scheme or plan.
Maybe Detective Devault would light them as we go, and
we will talk about them in turn. But obviously, the o
defendant chose his victims. He chose female V1ct1ms ‘He
- chose victims who had a history of 1nvolv1ng prost1tut10n
L many of Whom were also s1gmﬁcant1y involved in’ drugs

RP 7487 88.
Later, in the rebuttal portion of the State S argument the
| ‘prosecutor told the ] jury:

[The defense] nitpick about certain items and the Way. L,
things are phrased in this chart, and that is unreasonable.

- We submit to you that when you study this chart, as we
‘would imagine that have over the course of time that =
everything on here is very reasonable; that it is a fair.and
accurate summary of the common scheme or plan that [Mr
Yates] undertook

RP 7573

Given the cntlcal part the chart played in the State S presentatlon LR

of the evidence, espec1a11y in light of the fact the chart stayed in front of
the jury, cehfrOnting them during the entire trial, the error in allowing the

- State to display.thi's‘ inaccurate and misleading chart was not harmless.
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15. MR. YATES’S DUE PROCESS RIGHT TO A
- FAIR TRIAL WAS INFRINGED DUE TO '
- PROSECUTORIAL MISCONDUCT DURING
TRIAL AND IN CLOSING ARGUMENT

Trial Misconduct

Scott Carlson purchased Mr. Yates’s: 1979 Ford 15 O Econoline.

Van through a newspaper advertisement in 1999 RP 5875- 76 Mr

Carlson was not o1 the State s witness hst prov1ded to the defense prlor to, IR

tnal RP 5792 The defense offered no ObJ ect1on to the State calhng Mr s

Carlson prov1ded his testimony was 11m1ted to the mformatlon that was

* included in the pohce reports. RP 5792. The State conﬁrmed on the
record that Mr. Carlson S testlmony Would be 11m1ted to that 1nformat1on |

RP 5792-93.

After dlscussmg the purchase of the van ﬁom Mr. Yates the- : _.

prosecutor began a discussion of Mr. Carlson’s conversation With Mr.
Yates:
Q: Did you and [Mr. Yates] dlSCLISS a mutual hobby of

target shooting?
“Ar . Yes.

RP 5 882 The defense 1mmed1ate1y objected notmg this test1mony was .. o

| -outside the matenals they had been prov1ded RP 5882. The State
E explained that the follow—up question would be about a comment Mr

Yates made about a particular gun he owned. RP 5882. Thel court’
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excused the jury and offered the State the opportunity to ask its follo'\y-up S
| questions. RP 5884. The State queried:
Q: Did you discuss a mutual hobby of target shooting?
A: Yes.
Q: Did [Mr. Yates] at any pomt reference a spec1ﬁc
' gun that he owned?
A: = Hesaid that him and his daughters went out and he
. _'taught them how to shoot a .22 because that’s a
B qu1te easy gun for young people o
~ RP 5884-85. :

The defense Ob_] ected to this further lrne of questrons argumg l) the .
‘witness was not ongmally on the witness 11st and the scope of the |
-questioning went beyond the information they were given, 2) the
~test1mony Went beyond the parameters outlined by the deputy.prose‘cutor_,
immediately before Mr. Carlson’s testimony,» based upon whichthe
defense agreed to perm1t the State to call Mr Carlson and 3) the top1c Was'f'; o

an 1mpenmssrble comment on Mr. Yates’s exercise of his constrtutronally

protected nght to possess firearms as set forth in Rupe, 101 Wn 2d at 705-

07 RP 5885- 86 The court clearly troubled by the State S conduct ruled '_ EN

~ Thei issue to me is not one of relevance The issue to me, I

just don’t like surprises in the middle of trial. And defense -
needs to know in advance what type of testimony you are
-going to elicit now. And we talked about the fact that you
were going to call this witness and confine yourself to what =~

- is in the police report. Now, I am hearing that’s not there.
‘That’s a discovery issue, and that’s the one thing that" .
concerns me, as opposed to relevance. - :
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RP 5888. The court allowed the defense to again interview the witness,
_ then allowed the State_to proceed with the questioning the State proffered
during the offer of proof. RP 5888-89. “

After the defense eonferred with Mr. Carlson, the State then s‘ought‘_‘- L
~ the opportunity to broaden its offer of proof. The State asked: | |

Q: Did you talk about any other 1nformat10n regardmg

guns or bullets?

Just what I had already told the police about a shell

a spent casing that I found.

A spent .25 caliber casing? =~

Yes. - -

That you found in the van? .~

-~ Yes." Yl
“And you did this somet1me what between 8 30

~ 9:00.0’clock this morning? " " s

- Around 9: OO o’clock. )

OPREPQ »

: :RP 5889-90. The defense 1mmed1ate1y moved for sanct1ons agamst the
-deputy prosecutor based upon his active m1srepresentat10n to the court.

- regarding the scope of Mr. Carlson’s testimony. RP 5890. The prosecutor '

' immediately apologized to the court but admitted he and the witness had -

talked the morning -prior to his testimon}t and the .:prosecutorﬂ"elaimed he e

had Slmply “forgotten” that he was going to ask Mr. Carlson about the 22 B

caliber ﬁrearm RP 5890-91. The court accepted the prosecutor s apology e

and allowed the State to el1c1t the testunony about the 22 cal1ber ﬁrearm s

RP 5891-93.
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A woman who was working as a prostitute in Spokane and Whom

Mr. Yates frequented, Danielle Gorder, was called to testlfy by the defense ' o '

on Mr. Yates’s behalf RP 7066. She testified she and Mr Yates had sex SREE

R approx1mately four to seven times between the'sprmg of 1999 and
: _November 1999 RP 7067 Ms. Gorder descnbed Mr. Yates asa good
'date” who paid well. RP 7071 On cross- exam1nat1on the prosecutor -
‘probed Ms. Gorder s claim that Mr. Yates was a good date and concluded i
by asking:
Q' Andyour gut feehng was that that man over there
Robert Yates, was good guy-to go Wlth" I
A: . Yeah. g o
Q: And you went with him?
A:r Yes, ma’am, I did. :
‘Q: You are lucky to be alive, aren’t you7
’(Empha51s added) RP 7093.
The defense 1mmcd1ately obj ected and moved to stnke the ‘ |

'7 'quest1on, which the court instructed the j Jury to d1sregard the State’s

' inappropriate statement. RP 7093. The defense also moved for a mistrial |

based upon the prosecutor’s comment. RP7094 The court :admonished_} R

the prosecutor:‘

You said, “You are lucky to be alive, aren’t you?” That’s a
totally inappropriate comment and question. You are
experienced. You knew you shouldn’t make that comment .

- or that question to that witness. I’'m going to take your
motion under adv1sement

177



RP 7095-96.

Ultimately the court denied the motion for a mistrial,"ruling,
despite its earlier admonishment of the prosecutor, that the prosecutor’s
conduct was not “of such a flagrant nature that a mistrial should be .
granted ”? RP 7303 “ |

Closm,gr Argument M1sconduct

| Dunng the rebuttal portlon of the State. S elosmg arghmet1t the : i
prosecutor made several remarks that were. 1mproper and were -
" immediately objeoted to: -

. So,too, you can rob someone you Just murdered. You :

 prevented their knowledge of it by kzllzng them, and it'’s Stzll
" robbery.

Please don’t be troubled by the fact that the money that he - : ,"_ RS h

gave to them was for an illegal purpose
(Emphasis added) RP 7576-77. The defense immediately obJected
arguing the comment that you can rob from the dead was not the law.: RP o
75717. The court overruled the objection. RP 7577 .
Most egreglous 1n completing the rebuttal argument the
prosecutor stated: ‘ |
The lawyets had their say, and now'you’ll have your aay.
We thank you for your patience during this lengthy trial.

- On behalf of all of the decent and law-abiding cztzzens of
the Staz‘e whom we are honored to represent —
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RP 7587. Again the defense objected, but the court allowed th‘e‘ prosecutor
to finish his statement. RP 7588. Once the jury had retired to deliberate,
the defense moved for a mistrial based upon,the prosecutor’s _prejudieial - f .;

~and itnproner remarks.. RP 7592. The defens_e' noted the “:‘eleart’infe.rence_ -‘
 [of the prosecutor’s remark] was that the defense counselinthis case don'_"-tf“-’ ' }::l; =
represent people th are law-abiding citizens in this state.” RP 7592. |

The court demed the motion for a mistrial, finding the prosecutor s

”remark harmless | |
I d1dn t get ﬁom the comment, any tnference about ,
defense attomeys or the defendant, and I don’t find 1t to be .
an egregious comment which would necessitate a m1str1a1 o

- or a curative instruction. So I am gomg to deny the mot1on
fora mlstnal : S

 RP 7597,

a. Mr. Yates had a constitutionallv protected ri,c:ht to ..

 counsel and a right to a fair trial. The United States Suprerne Court .‘has‘
- stated that a proseeuting attorney is the representative of the sovereign and - 8 : R
the commumty, therefore it is the prosecutor s-duty to see that Justlce is o 2

done Berger V. Umted States 295 U.S. 78 88 55 S.Ct. 629 79 LEd

1314 (1934) ThlS duty 1ncludes an obhgatlon to prosecute a defendant | 'j ‘;: -~
-impartially and to seek a verdict free from prejudice and based npon : “

reason. State v. ,Ch’qrh‘on, 90 Wn.2d 657, 664,585 P.2d 142 »(_1-9_78).
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Prosecutorial misconduct may deprive a defendant'of afair trial, .+
and only a fair triall' is a constitutional trial. ’Do'nvnelly V. DéC’hrisz‘ofdro, “" .
416U.S. 637, 643, 94 S.Ct. 1868, 40 L.Ed.2d 431 (1974);“‘LIS\"ta.te; b
Davenport, 100:Wn.2d 757,762, 675 P.2d 121'3 (1984). Prosecutori'ai :
- m1sconduct Wthh deprives an individual of a fa1r trial v1olates the ,'
: | '1nd1V1dua1’s nght to due process guaranteed by the Fourteenth |
Amendment to the’ Umted States Const1tut1on “The touchstone of due
process ana1y81s 1s,the fairness of the tnal L. e, d1d the mlsconduct :
prejudlce the jury thereby denymg the defendant a fair trial guaranteed by : 2‘ :
the due process clause?” Smith v. Phillips, 455 U.S. 209, 102 S.Ct. 940 E
71 L. Ed 2d 78 (1 982) Therefore, the u1t1mate 1nqu1ry is not Whether the :
error was harmless or not harmless, but rather Whether the 1mpropr1ety i" S
_:v101ated the defendant’s due process rights to a fa1r trial. Davenport 100 e

B Wn 2d:at 762.

In addition; because defendants have a Sixth Amendment rightto. . -

'the effective assistance of counsel, personallyrvattacking defense counsel- o
may rise to the levei of constitutional error. Bruno V. Rusvhéjﬁ',' 721 F2d
1193 (9th Cir.1983)(per curiam), cert. denied sub nom, McCarthy v ‘- " “ :
Bruno, 469 U.S. 920 (1984). | B o

Commentsmade by a deputy prosecutor constitute misconduct'and. R

require reversal where they were improper and substantially likely to
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affect the verdict. State v. Reed, 102 Wn.2d 140, 145, 684 P.2d 699

(1984). To prevaﬂ on a claim of prosecutorial misconduct, the defendant :
must show both improper conduct and resultmg prejudrce Pm‘le 127
Wn.2d at 672. “PreJud1ce is established by demonstratmg a substantral
-hkelrhood that the mrsconduct affected thej Jury s verdict.” Id A mlstrral

' should be granted by a tr1a1 court when a defendant has been 50 preJudlced
- that. nothlng short of anew tr1a1 will ensure the defendant a fair tnal Mak |

© 105 Wn.2d at 701

- b. The prosecutor’s questions andvargument-constituted

egregious misconduct.

- 1. The prosecutor’s question on cross-examination ..

appealed to the 1urv’s passions and prejudices: A‘ prosecutor’s' “delibera_te “ ;
appeal to the jury's ‘passion and prejudice” constitutes proseo'utoriai | e
misconduct. State V. Belgarde 110 Wn.2d 504 507-08, 755 vP '2d 1‘74

(1988). In BeZgarde unobJ ected-to remarks made by prosecutor in closrng

| argUIIIent that the defendant was “strong 1n” the Amerrcan Ind1an e

- Movement and its. members were “a deadly group of madmen” -and” o

~ “butchers that k111 1nd1scr1m1nate1y,” were hrghly prejudlc1a1 1ntroduced

| facts not in evrdence and had a substantial hkehhood of affectlng the ._ |

verdict, mandating a retrial. Belgarde, 110 ‘Wn.2d at 507. -
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Here, as the trial court recognized, the prosecutor’s question that
the witness was “lucky to be alive” was egregious misconduct:. The

State’s theory was that Mr. Yates hunted and killed prostitute_s.ﬁ The

defense_preffered a theory that although Mr. Yates may have kﬂled_ o
.. prostitutes, he did not kill every prostitute he came in contact with. The
| defense called Ms. Gorder to support that theory. Rather than'fairly

confront the defense theory, the prosecutor s final questlon suggested 1t ' L

was mere happenstance that Mr. Yates had not kﬂled Ms. Gorder as Well

The prosecutor’s ﬁnal questlon was coldly calculated to appeal squarely to S :

the 1 passmns and preJud1ces of the jury. The court’s ru11ng that a curatlve f ..

instruction or admomtlon would not have sufﬁ01ent1y address‘ed the

, misconduct was péuticularly prescient since there - was no way tQ clear the

taint of the comment. The court erred in not granting a mistrial.

ii._The prosecutor’s final remark in rehutta1'~ s

- argument disparaged the role of defense counsel. In State v. Gonzales, the S )

Court of Appeals reversed a conviction where the prosecutor’s argument

was very similar to the argument here. 111 Wn. App 276, 283 84 45 P 3d,- T

205 (2002) In Gonzales, the prosecutor told the jury

Ihave avery ‘dlfferent job than the defens_e attorney . - .

have an oath and an obligation to see that justice is served .
. Justice, that’s my responsibility and justice is holdmg

h1m respons1b1e for the crime he committed.
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Id. at 283.
Although the trial court overruled the objection as “not Well :
‘taken,” the Court of Appeals reversed the conviction, finding the |
_ prosecutor’s argurhent to be misconduct. Id. 'at 284, Relying’-on the Fifth 2
- Circuit’s decision i 1n Unzted States v. Frascone, 747 F.2d 953 (5th C1r |
- 1984) 14 the court reasoned the prosecutor’s argument estabhshed in the

jurors’ m1nds “the false notlon that unlike defense attorneys prosecutor s o s

' take an oath ‘to see . that Justlce is served.” Gonzales 111 Wn App at 283-M :
84. The Court found that “[sJuch an argument clearly has the potential to " "
affect the verdict, which Would necessitate reversal.” 1d.

Here, the prosecutor ] argument Was remarkably s1m11ar By -

cla1m1ng he represented the “decent and law ab1d1ng c1t1zens the deputy

'_prosecutor falsely d1v1ded the state into two groups the decent and laW- :
N -abldmg c1t1zens and laW breakmg non—decent c1t1zens The argument ‘
implied this latter group were represented by defense counsel. ‘ Thlsﬂ
. argument impugned defense counsel and violated the presumption of
innocence the j Jury was obliged to apply to Mr Yates durmg the trral The -

‘V argument was clearly misconduct. Gonzales, 111 Wn.App. at 284

' In Frascone, the prosecutor argued “I take an oath to see thatjustice is done. .~ S
[The defense] take an oath to represent their client zealously.” Frascorie, 747 F.2d at . -
957. The district court immediately sustained the defense objection to the argument and- S
directed the jury to disregard the argument, a fact.critical to the appellate court’s refusal "
- to reverse the conv1ct10n Id. at 957-58. . B
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iii. The prosecutor’s argument r that the dead oould‘ o

be robbed was a misstatement of the law. “Statements by the prosecution

or defense to the jury upon the law, must be confined to the law as set - S
forth in the instructions given by the court.” Davenport, 100 Wn.2d at

760.

The State charged Mr Yates with cornmlttmg premed1tated murder o _f_;' B

in the course of in ﬁ.lrtherance of, orin ﬂ1ght from robbery in ) the ﬁrst or _‘ R

‘second degree CP 1003 4. The court 1nstructed the jury usrng ‘the
standard WPICs on robbery, that unlawfully and with mtent to comm1t

theft, the defendant took personal property ﬁom the person of or in the "' | _i‘

_ presence of another agalnst the person’s w111 and with force threatened N

- use of ‘force, or fear of injury. CP 4101.

‘The State then argued during rebuttal that one can rob someonehe
murdered and that even though the person d1d not have knoWledge of the'
robbery because they were dead, it was. st111 robbery RP 7 576 77. Th1s

: comment was an 1ncorrect statement of the law :

, L -"' zvv The nrosecutor s questmmng of w1tness Carlson.:‘:f ,
v1olated M, Yates s nght to bear arms. Pnor to trial, the defense moved R

in szme to bar any test1mony regarding gun ownershlp by Mr Yates or

that he possessed a gun collection. RP 1016. The court d1d not rule on

this motion but allowed the State to admit photographs o_f Mr. Yate’s in
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possession of a .25 caliber firearm. RP 1510. Dﬁring trialer. Carlson i
testified to Mr. Yates’s interest in target shooting. |

“Due process prohlblts the State from drawing adverse 1nferences
from a defendant s exercise of a constitutional ngh ” State V. Hancock
109 Wn.2d 760, 767, 748 P.2d 611 (1988) (citing Zant v. Stephens 462
U.S. 862 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983)) Mr. Yates had a -
consututlonally guaranteed'nght to possess "legal_- weapons.- US anst. |

Amend II (“[TThe right of the people to keep and bear arms, shall netb_e» S

abridged.”); Const. Art. 1, §24 (“The right of the 1nd1v1dua1 cmzen to bear'.' i _» Lo

arms 1n defense of thself or the state, shall not be 1mpa1red ”) As a i;- =
consequence Mr Yates was “entrtled under our constrtutron to possess |
.Weapons without i 1ncurr1ng the risk that the State would subsequently use "
' “the mere fact of pessesswn against him in a. crlrnmal trial unrelated to thelr_"jf'f'."“.
se.” Rupe, 101 Wn.2d at 707. | |

The State’s questioning of Mr. Carlsen regarding his and Mr o |
: Yates’s mutual enjojlment of target shooting 'vv'va‘s not just a-dis_cevery Lo
violation, as found by the trial court, but a direct comment'oner. Yates;s -
right to possess legal firearms. A .22 caliber ﬁrearm is not a‘banned |
weapon and as such was legal for Mr. Yatesi t’vob"p..ossess. e

c. The prosecutor’s misconduct was not harrrﬂeSS'.

- Typically, appellate courts examine whether‘prosecutorial rn'is‘conduCt SR
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denied the defendant a fair trial and reverse'if ‘there isa sjubstantial :

likelihood that the comments affected the verdict. State v. Contreras, 57
Wn.App. 471, 473, 788 P.2d 1114, review denzed 115 Wn. 2d 1014 |
(1990)(quot1ng State v. Traweek, 43 Wn. App. 99 107- 08 715 P.2d 1148 S
review denied, 106 Wn 2d 1007 (1986)). When a prosecutors comments :_’ L
; also aﬁ'ect a sepa:ate‘const1tut10nal right, they are subj ect_ to~the’. stncter |
standard of constitutional harmless error. Id: iThis Court vn;usf feverse Mr |

~ Yates’s conviction and remand for a new trial unless this Cou:t concludes'. L

the error was harmless beyond a reasonable doubt. Chapman,’S 86 U.S.at .

24. “The State’s burden to prove harmless enor is heavief tne more

egregious the conduct 18.” State v. szers 96 Wn App. 672 676 981 P 2d | ‘ A‘

6 (1999)

leen the expens1veness of the prosecutor s mlsconduct vthe eﬁors : _—
cannot be deemed harmless; The prosecutor impugned defe'n'se counsel,'. o -
commented on Mr. 'Yates’s exercise of a constitutional right, »rnisstated the' ‘
_law during arguinent, ‘and appealed to the passions and prejudi'ces of the
jury. Impugmng defense counsel alone is sufﬁc1ent to requlre a reversal
' Gonzales 100 W App. at 284 Asa consequence the m1sconduct by the S

prosecutor cannot be deemed harmless.

d. Cumulatively, the prosecutor’s misconduct must result -

in reversal. “The cumulative effect of repetitive [prosecutorial_]'error may S
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be so flagrant that no instruction can erase the error.” State v. Henderson;

100 Wn.App. 794, 805, 998 P.2d 907 (2000) (citing State v. Case, 49
Wn.2d 66, 73, 298 P.2d 500 (1956)); State v. Torres, 16 Wn.App. 254,
263, 554 P.2d 1069 (1976).
~ ‘Fair trial’ certainly implies a trial in Which the attorney
representing the state does not throw the prestige of his =~
public office, information from its records, and the - -«

~ expression of hlS own belief of gu11t 1nto the scales agalnst
~ the accused e B .

(citation omitted.) Case 49 Wn.2d at 71. See altvo Gonzdle&' 111

. Wa App. at 283-84 (1mproper argument by prosecutor not corrected by e

jury 1nstruct1on)
: Here, if this"Couft cehcludes the mu_ltiple instances of o
- prosecutorial misconduct alone do not require reversal the cefnbined '

instances cumulatively mandate reversal. Henderson, 100 Wn:App. at

805.
We hold that, when viewed against the evidence, the '
cumulative effect of the incidents of prosecutorial - Sy
misconduct were so ill-intentioned and flagrant as. to have RS
materially affected the outcome of the t1'1a1 No 1nstruct10n
~could have erased the error. ~

Id

The same eonciusion applies equally here. This Court must

* reverse Mr. Yates’s.conviction for prosecutorial misconduct.
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16. THE PROSECUTION COMMITTED :
MISCONDUCT IN ITS CLOSING ARGUMENT
OF THE PENALTY PHASE OF THE TRIAL

a. Prosecutorial misconduct during the penal_tv phase

closing argument violates a defendant’s right to due process.’ Undér the S

- Eighth and Fourtéeﬁth Amendments to the Uﬁted States COnStltutl oﬁ,’ é - i
- capital defendant has the right to a penalty phase in WhiCi'i thleﬂckldsi.ngi | : 3 |
uMents are free erm préjudicial prosecﬁtorial miscondﬁct ' BN

DeChristofor 0’.‘4.16 U~S"at. 643. Ifthe PIQ_SEecuto'r's Statemenfwas

inappropriate “[t]he relevant question is whethér the prosecutb;s’ '

- comments ‘so infected the trial with unfairness as to maké ::‘the;re,sul’tiﬁg 3

. conviction a déniafdf due process.” Ddrdeh bv;;"Wainwright,‘“477 U.S_.flv68",‘_;',. ERAR TR

181,106 5.Ct. 2464, 91 LEd.2d 144 (1986) (éﬁOting Decﬁrzs?ofofo, 416
US.at643). | EERRNN
- Proseéutioﬁ arguments which incite »fe’eiings of feaf,jcz‘mger,'band a S :
~ desire for revenge “or arguments that are irrelevant, irrational, _- |
| inflammatory . . .> [.an'd] prevent calm and di’spk_assionate appré_tisal of the

evidence” are improper. State v. Elledge, 144 Wn.2d 62, 85,26 P.3d271 -

(2001). Prosecution arguments that evoke an emotional response are o

appropriate only if th'ey are restricted to the circumstances of the criiha.- R T

Brett. 126 Wn'.zd_at 214.
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The prosecutors in Mr. Yates’ penalty phase repeatedly made
improper comments and arguments during their closing and‘ rebuttal |
arguments dunng the penalty phase. Many defense obj ectlons to the
prosecutors arguments were sustained. The defense then moved for a .
mistrial at the conclus1on of Deputy Prosecutor Costello’s argument and - |
' renewed it followrng Deputy Prosecutor Corey_-Boulet’s r‘eb_uttalb

argument. RP 8245, 8309-10.

b The prosecutor 1mpermlss1bly commented on Mr Yates

. jht to counsel. Very early in closing argument Mr. Costello. d1rectly

commented on Mr. Yates’ const1tut1ona11y protected right to 'counsel; S

Now you’ve heard from the defendant’s, one of his pas'tors B T

that he might have revealed this information to his lawyers. .

- The defendant said as much to you. That does not absclve
him of the despicable decision . . . to hold onto that
- information until such time as 1t mi ght work to h1$

advantage
RP 8223.
The purpose of this comment was to suggest to the Jury that Mr
~Yates was not remorseful because he did not tell the pohce the locatlon of e
Ms. Murfin’s body untll the October 2000 plea Mr. Costello knew thls
 was patently false because the prosecutors knew Mr. Yates was prepared B

to reveal this information as early as July 2000, but did not because Pierce ) e

County’s withdrawal from the plea deal caused the attorneys-to delay
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disclosure. - This deliberate misrepresentation follows a clear pattern by -~

this prosecutors’ office to engage in violations of defendants’ nf‘ghts under- = -
the federal and state constitutions. See Benn y. Lambert, 283 F.3d 1040
(9™ Cir. 2002) (Pie'ree County prosecutor’s act of k‘nowingly_presentin'g‘ ’
false testimony in capital case ruled reprehensible and resﬁlted m a
deprivation of the defendant’s right to a fair'i trial). )

c. The prosecutor repeatedlv commented on Mr Yates s -

jht not to testlfv or 1ncr1m1nate himself. It is well-settled that a comment i

. bythe prosecu_tlng attorney on the defendant s decision not to testify ‘is“ - B o

prohibited by the Fifth Amendment to the United States Constitntion-
Grzﬁ”n V. Calzfornza 380 U.S. 609, 615, 85 S Ct 1229, 14 LEd 2d 106 |
y | (1 965) Griffin applles equally at the penalty phase as 1t does the gullt 1
phase. Lesko v. Lehman, 925 F.2d 1257, 1541-42 (3% Cir. ) cert. denzed
502 U.S. 898 (1991). o
. Over repeated defense objections, Mr Costello comrnented |

~‘multiple time on Mr;v‘Yates’s failure to givel any of the detalls about the o
Killings, | i B

Again, when was his remorse? What vahout the detalls, the

details of what he has done? He has never revealed them.

He has talked with many people, pastors police before h1s

arrest.

' -‘I am talkmg about the evidence before you. He talked w1th AR oy

police before his arrest He has talked with his pastors He S v
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* has written many, many letters. He addressed the Spokane -
County Court when he entered his plea. Isn’t confession
supposed to be good for the soul? Ladies and gentlemen,
it’s the State of Washington that carefully laid out for you
what he did. He has never done so.. When he stood before

. you this morning, did he ever offer a single detail?

Now, Mr. Hunko told you in opening statement of the guilt =
phase of this trial that the defendant was waiting two years
for his lawyer to tell you what he - - that he did it. Thathe -
did what? When has the defendant, according to the

- evidence that you’ve heard in this case, when has the
defendant ever tell - - did he tell his new-found friends after
his arrest what he did? If he is remorseful, ladies and
gentlemen, would he not offer up details of what he did?

RP 8223-24.

Suph comments by a:p.rosecutor‘ hav\;e’i’,B:e;eh foundbythe
Conﬁéctiéﬁt S‘ﬁpré‘:mé’Court to constimfe an iﬁ;}loermissible‘.cv:‘o_f’r‘i“fﬁent on »
the defeﬁdant’s faivlure'to testify, neces§itating feversal of the d'efendar.l-t’s S
o conviction and_remand fofa new ftrial. State v. Rizzo, 266 Conn 171, 269-' ‘ ,

70, 833 A.2d 363 (2003). In Rizzo, the.pros’ecli.tor repeafedly referen‘cec‘lv ‘ .. i
 the defendant’s failure to take responsibility for the murder.. Id: The |

h Court concluded “f_hat it is more likely that »the jury heard the's‘patement in : j -
its more literal sense - - the defendant did not vtéllv .you that he .toék o

responsibility for h1s crime.” Id. From thisv conclusion, the" CQint

necessarily fouﬁd th‘le‘ J;ury;s interpretation o'f thls was “that neifher the e

defendant nor any thlS witnesses testified he ftook responsibility.” 1 o L
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The Court ruled this amounted to an impermissible comment on the

defendant’s Fifth Amendment right to remain silent. Id.

Similarly, in Zesko, supra, the prosecittor talked about Mr. Lesko’s : R

“arrogance” in preseﬁting mitigating evidehce about his beiCk’grQund,
~ without having “the decency to say I'm sorry for what I did.” Lesko, 925

. F 2d at 1544. The Tthd Circuit ruled

- To the jury, the natural and r necessary 1nterpretat10n of R
. these comments would be that Lesko had a moral or legal =~ . - . - -
obligation to address the charges against him - - indeed;'to =~ -
apologize for his crimes - - during his penalty phase. T
testimony, and that the jury should pumsh him for his -
failure.

Thus, we conclude that the prosecutor’s criticism of
Lesko’s failure to express remorse penalized the assertion
of his fifth amendment privilege against self-mcnmmatlon
in v1olat10n of the rule in Griffin v. Calzfornza

Id. at 1544 45
" This Court-Shoﬁld similarly find Mr. Costello’s argumerit an
' impfoper corfimenf on Mr. Yates’ constitut_ionally protected fight to

" remain silent.

d. The prosecution denigrated defense courié'el. 'Again

| ‘over repeated defense objections, Mr. Costello made comments which
" denigrated defensé counsel:
Members of the jury, this is an unspokéh. One of the )

arguments, the issues that have been presented to you is an
unspoken reason the defense wants you to believe Mr.
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Yates is a Christian person. It’s unSpoken. The defense is
trying to pander to those among you who are Christians.

Ladies and gentlemen, every one of you, every single one
of you told-us in jury selection that if the State proves what
it must, you could return a death verdict. And we suggest

 that it is shameful, frankly, that the defense would attempt
to play upon sp1r1tual beliefs.

RP 8230 3l

It is 1mproper for a prosecutor to demgrate the funotlon of defense ""3’ o

' ‘counsel See eg State v. Williams, 81 Conn App 1, 16, 838 A2d 214
cert. denied, 268 Conn. 904, 845 A.2d 409 (2004) (“[T]he prosecutor is E
vexpected to refrain from i impugning, d1rect1y or through 1mp11cat1on the
’mtegnty or 1nst1tut1onal role of defense counsel ” (Internal quotat1on

-omitted.)). Further a prosecutor may not personally attack defense S

 counsel, People v Kennebrew 220 Mich App 601, 607; 560 NW 24 354
| (1996), or suggest that defense counsel is 1ntent10nally attemptmg to - ;
mlslead the jury, People v. Watson, 245 Mich. App 572,592, 629 N W. 2d}'. _' :
411 (2001). | |

Mr. Costello-did both these things. In arguing the d'efe'fl‘se Was |
, purposely targetmg Chnst1ans on the jury panel and allegedly attemptmg =
to gain sympathy for M. Yates based solely upon that faot Mr Costello o
- suggested counsel was “shamefully’ and 1ntent1onally attemptmg to |

mislead the j ]ury
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" e. The prosecutors’ closing and rebuttal arguments S

improperly relied on factors other than the circumstances of the crime. In -

his parting‘conﬁnents in the closing argument, Mr. Costello stated over
~-defense objection: ;b

Members of the jury, the topic of deterrence is signiﬁeant.
Does the death penalty have a deterrent value?

. RP 8236. The court sustained the defense Ob_] ection.

Later, in. the rebuttal argument, Ms. Corey-Boulet repeatedly
argued c1rcumstances other than the cnmes:for which Mr. Yates was h o
convicted. Defense obj ections to this argument were repeatedly sustamed
as beyond the scope of argument :

: Counsel has 1nV1ted you to speculate that what happened n
Spokane was somehow a determination on the merits; that *
nothing more happened. You should not speculate. You
don’t have any evidence about how the case - - you know,
the machinations that resulted in that disposition in -

Spokane. All you have is whatever you can makea. -
reasonable inference from the sequence of events there, and
youknow the sequence of events. You know the date. that -
Ms. Mercer - - or Ms. Murphin’s body was dzsclosed tothe
prosecutor .

, (Emphasis added.) RP 8287.
Later, Ms. Corey-Boulet stated:
But we do know and your common sense will so inform

- you that the best predictor of future behav1or ispast.
- behavior. T
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Well, with regard to the aloneness, I would suggest that you

consider the circumstances of the death of each of the

victims, and that you particularly consider the experience

of Ms. Mercer. I am going to show you that horrifying

_picture again of Ms. Mercer trying to chew her way out of

the plastic bag
(Emphas1s added) RP 8293, 8297.

The State presented no ev1dence regardlng the deterrent effect of
- the death penalty In addition, this last comment was a patent
V 'mlsrepresentatron cf the record given Dr. Ho‘ward’s testimony that hedld e
not find any plastic between Ms. Mercer’s teeth but rather draped over her” S
bottom lip. RP 5633. Dr. Howard stated the holes found in the bags were

consistent with Ms. Mercer using her teeth, but also consistent With the o

bags being torn when they were placed over her head. RP 5627 28.. The [ T

prosecutor d1storted the record and relied-on factors other than the

c1rcumstances of Ms Elhs s and M. Mercer s murders in seeklng the | e
death penalty.

f The prosecutor improperly’appealed to passi'on and

- pre1ud1ce in engaging in a balancing test. Durrng rebuttal, Ms: Corey-

Boulet talked about the sentence imposed upon Mr. Yates by the Spokane .- f L
Superior Court
He was sentenced for the Spokane murders two years ago o
1998. Assume that he lives to be - - he was 48 - - 2000.

~ He was 48 then. Assume he lives 50 years beyond the time
he was sentenced in 2000, so he lives to be 98 yearsold. In .
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Spokane, he was sentenced for 13 murders and one’ ‘
attempted murder. Divide that number 14 into 50. That’s a
~ little over three years for each murder. Is human life that
cheap? :
‘RP 8300. A defense obJectlon to this argument was susta1ned by the court s
~on the ground it was 1mproper argument Id
We1gh1ng the victims’ lives _w1th the defendant’s life is patently_ o
" 'mlsconduct Rzzzo supra. InRzzzo the prosecutor urged the Jury to

“[b]alance [the defendant] against what he d1d hzs life agaznst [ the

victim]. That’s the balanczng test.” (Emphas1s in ongmal) Rizzo, 266 “

Conn. at 258. The Connecticut Supreme Court concluded “that it is more-

likely that the j JIlI‘OI‘S heard this entire final passage as an appeal to wei gh R

one 11fe agamst another -- the life of the defendant who had comm1tted a f_ , |

horrendous murder agalnst the life of an 1nnocent thn'teen year old

 victim.” Id. The Court found “[t]his was an 1mproper appeal to the Jurors ‘g“'-:; e

- emotions of anger _and revenge - - to persuade the jury to avenge the
defendant’s taking of the life of an innocent victim by mandating the death -
of the guilty defendant.” Jd.

Ms. Corey-Boulet’s argument was just such a balancing of the .

defendant’s life against the victims in Spokane. The prosecutor’s remarks -~ .~

did indeed appeal to the jurors’ emotions and sought to avenge what the

‘prosecutor considered a lenient sentence in -Spokane. Ms. Corey—Boulet '_

196



improperly urged the jurors to right the Wrong she percei'{fed had occurred :
~ in Spokane by voting for the death of Mr. Yates. |

. Further, Ms. Corey-Boulet’s discussion of the Spokane murders
and exhortation that the jury remedy the unfair sentence meted out to Mr. - |
Yates 1n Spokane necessarily violated the Double Jeopardy. Clause of the B B
Fifth Amendment srnce Mr. Yates had already been sentenced for the |

| Spokane murders See Lesko 925 F.2d at 1545 46 (prosecutor s urgmg

the jury to sentence for current murder by cons1der1ng another murder_. for d - o

which defendant was to be sentenced separately was improper.and would
have violated double Jeopardy)

Ms. Corey—Boulet S arguments plamly Were desrgned to aPpea] to RN

- the passion and preJud1ce of the jury and urged the jury to avenge the
deaths of the victims. The arguments were 1mproper and violated Mr.
Yates’ constitutionally protected right to due process and right to a fair |

trial.
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17.  THE TRIAL COURT ERRED IN ORDERING
MR YATES’S SENTENCE IN THIS CASE BE.
'SERVED CONCURRENTLY WITH HIS -
SENTENCE FOR THE SPOKANE CASES: -
At sentencing, Mr. Yates argued his sentences in this matter must ~
be served consecutively to his sentences for his Spokane cont/ictions
) pursuant to RCVW'9.94A.589(1)(b). CP 4503--12' RP 8353. Mr. Yates alksob-
v contended concurrent sentences violated his r1ght to due process of law o
| under the Fourteenth Amendment. The trial court however concluded

RCW 9.94A.589(3) required the imposition of concurrent sentenges_ opr P

4543; RP 8356.

~ Mr. Yates contends on appeal, as he did below, that the proviSions' :
of RCW 9.94A.58‘9(‘».1‘)(b) required the imposition of consecutii)e
sentences. ‘

o a; The sentence fora serrous v1olent offense must be L

- served consecutlvely to a prev1ouslv 1mposed sentence. Th1s Court has .
'rep‘eatedly held that all sentencing authonty 18 statutory and a court cannot : :
act in excess of that"authority. In re the Personal Restraz;itt.:ofC'arl'é, 93 o ,v'.' L
* Wn.2d31, 33, 604 P.2d 1293 (1980); see also, In re the Personal
Restraint ofGoodmuih 146 Wn.2d 861, 874-76, 50 P.3d 618 (2002) |

(hold1ng defendant could not agree to incorrect offender score), State v.

Hughes Wn.2d ., llQ P.3d 192, 208-09 (20_05) (concludlng that uponj o
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vacation of exceptional sentence courts lacked inherent authority to
convene jury to consider aggravating factors). In addition, the due process
clause of the Fourteenth Amendment protects an individual from a

de nvanon of 11berty in excess of the sentencm court's authont Hzcks -
D g - ,

v. Oklahoma, 447US 343, 346, 65 L.Ed.2d 175 100 8. Ct 2227 2229 LR

'(1980).

: The prov1s1ons of the Sentencing Reforrn Act govern all felony
: sentencmg RCW 9 94A.505(1) provides “whenever a person is convicted - - o
| ‘of a felony, the court shall impose pumshment as prov1ded in thrs L |
chapter ” RCW 9. 94A 515 estabhshes the seriousness level of aggravated '

- first degree murder as “XVL” RCW 9.94.510 establishes the standard}

~ range for such an offense as “Life Sentence without Parole/Death o
Penalty ”?
: RCW 9.94A.589 provides in relevant part:

(1)) Except as provrded in (b)or. (c) of this subsectlon

. Whenever aperson is to be sentenced: for two or more

- current offenses, the sentence range for each current L

. offense shall be determined by.using all other curren_t' and
prior convictions as if they were prior convictions for the
purpose of the offender score: PROVIDED, That if the
court enters a finding that some or all of the current -
offenses encompass the same criminal conduct then those =~
current offenses shall be counted as one crime. Sentences
imposed under this subsection shall be served concurrently.
Consecutive sentences may only be imposed under.the
exceptional sentence provisions of RCW 9.94A.535. . ..
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(b Whenever a person is convicted of two or more
serious violent offenses arising from separate and distinct
criminal conduct, the standard sentence range for the
offense with the highest seriousness level under RCW
9.94A.515 shall be determined using the offender's prior
convictions and other current convictions that are not -
serious violent offenses in the offender score and the
standard sentence range for other serious violent offenses
shall be determined by using an offender score of zero. The
- standard sentence range for any offenses that are not”
serious violent offenses shall be determined according to
(a) of this subsection. All sentences imposed under (b) of
this subsection shall be served consecutively to each other
and concurrently with sentences 1mposed under (a) of thls
subsectlon s : ‘

; (c) [concermng consecutlve sentences for mu1t1p1e
© current convictions: of unlawful possession of and/or theft
ofa ﬁrearm] ' T o

(2)(a) Except as provided in (b) of this subsectlon
whenever a person while under sentence for conviction of a
felony commits another felony and is sentenced to another '
~ term of confinement, the latter term shall not begin unt11
explratlon of all prior terms. : :

(3) Subject to subsections (1) and (2) of this section, -
whenever a person is sentenced for a felony that was
committed while the person was not under sentence for~ .
conviction of a felony, the sentence shall run concurrently - .
with any felony sentence which has been imposed by any
~ court in this or another state or by a federal court: - g

subsequent to the commission of the crime being sentenced .
“unless the court pronouncing the current sentence expressly ’
orders that they be served consecutively. : o
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Where serious violent offenses do not meet the definition of ‘?éainé L
criminal conduct” the offenses are necessarily “separate and distinct” for .
purposes of RCW 9.94A.589. State v. Brown, 100 Wn.Apﬁ. 104,113, 995
P.2d11278 (2000), .o‘verturne_d on other grounds! 147 Wn.2d '33'0’, 58P.3d -

" 889 (2002). The definition of “same criminal conduct” requires the
.offenses 1nvolve the same victim. RCW 9. 94 589(1)(a) As such if two.

'or more serious vrolent offenses involve separate victims, the offenses are 5 R TR

. separate and distinct.

Unquestionably, the 13 counts of first degree murder and one
count of attempt ﬁrst‘degree murder in Spokane County and 2 counts Of .

aggravated ﬁrst degree murder in Pierce County 1nvolved separate v1ct1msv.»_i.'i; B

| Further all the counts 1nvolved serious v101ent offenses RCW |
9. 94A O30(37)(a) 15 ' Thus, because Mr. Yates was be1ng sentenced for i

serious violent offenses RCW 9.94A. 589(1)(b) required the court to |

: ) impose sentences in this case which were consecutlve to the-'sentences for- | . S {
the serious violent offenses for which Mr. Yates was pre\tiously conuicted »‘

- and sentenced in Spokane County.

5 RCW 9.94A.030(37)(a) lists only “first degree murder,” and not “aggravated L
first degree murder.” This Court has long held aggravated first degree murder” is not a
separate offense but merely an aggravated version of first degree murder.  See State v.
Kincaid, 103 Wn:2d 304, 312-13, 692 P.2d 823 (1985); and Irizarry, 111'Wn.2d. at 594- -
9. Whilethe conclusion of these cases is contrary to recent United States Supreme Court -
jurisprudence, as argued at various points in this brief, the Legislature’s failure to list -
“aggravated first degree murder” separately can be viewed only as a legislative '~ -~ - . -1
recognition of the state of this court’s jurisprudence at the time the statute was drafted. = =
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b. The trial court wrongly imposed concurrent sentences. o

- The State argued below, and the trial court concluded, RCW

9.94A.589(1)(b) only applies to current offenses and does not apply toa -
scenario where the person is currently serv1ng sentences for prewous

serious v1olent offenses RP 8360-63. The State convmced the court the Y -

'prov1s1ons of RCW 9.94A. 589(3) govern in th1$ case. CP 4553

Whlle RCW 9 94A.589(1)(a) expressly 11m1ts its apphcatlon by the |

- phrase ¢ whenever a person is to be sentenced for two or more current
' offenses ?» RCW 9. 94A 589(1)(b) contains no. such 11m1tat10n and apphes j"f'

“[W]henever a person is conv1cted of two or more serious v1olent offenses S
 arising from separate and distinct criminal conduct.” | :

- The meaning of an unambiguous statute must be denved from the

language of the statute alone. State v. Chester,133 Wn.2d 15, 21, 940
P.2d 1374 (1997) (citing Cherry v. Municipality of Metro. Seattle, 116
Wn.2d 794, 799, 8_08 P.2d 746 (1991)). BecauSe. the plain lé.nguage of ' ,- .‘

RCW 9. 94A 589(1)(b) does not limit the subsectlon s apphcatlon to

current offenses as does the language of the precedmg subsectlon the tnal '

court incorrectly concluded that only current serious violent offenses are
subject to consecutive sentences.

The trial couft’s conclusion that RCW 9.94A.589(3) required |

concurrent sentences is similarly incorrect.. That subsection provides:*
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- Subject to subsections (1) and (2) of this section, whenever . -

a person is sentenced for a felony that was committed while
the person was not under sentence for conviction ofa
felony, the sentence shall run concurrently with any felony
sentence which has been imposed by any court in this or
another state or by a federal court subsequent to the -
commission of the crime being sentenced unless the court
pronouncing the current sentence expressly orders that they
be served consecutwely :

(Emphasis added.) RCW 9.944.589(3). As the underlined portion

- indicates, the subsection expressly incorporates the provisions of the»_ -

preceding two subsections, including, of course, the consecutive sentence =

prov151ons of RCW 9 94A 589(1)(b).

 The 1nterpretat1on advanced by the State and accepted by the tnal : .

court was that anyt1me a person commits a current felony Whﬂe he 1s not ‘: o

under conv1ct10n or sentence but prior to conV1ct10n of the‘ cur"rent offense f |
s cothcted of another feiony, the sentences must always be.s‘erved‘ | , |
; ..concurrently, u_nless the second sentencing court speciﬁcalfy orders .

otherwise. RP 8360. The State’s interpretation‘simply elirni‘nates the,, .

introductory clause “subject to subsections (1) and (2) of this section.” -

: But this violates a central pr1n01p1e of statutory construction that “Statutes o

must be mterpreted and construed so that all the language used is g1v_en
effect, with no portion rendered meaningless or superfluous.” Davis v, _' | L
Dep't of Licensing, 137 Wn.2d 957, 963, 977_P.2d 554 (1999) (quoting

Whatcom County v, Czly of Bellingham, 128-Wn;,2d 537,546,909 P.2d = -
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1303 (1996)). Thus, in interpreting a statute a court may neither add or
delete terms. State'v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003).

RCW 9.94A.589(3) expressly makes its provisions: subj ect to the

limitations and requirements of the preceding subsections. Among these

is the requirement of RCW 9.94A.5 89(‘1)(b)that sentences for' serious - Ve

violent offenses be served consecutwely Agaln the plam language of
N VRCW 9.94A. 589(1)(b) does not limit its apphcatlon to current offenses as k' :: : |

" does RCW 9.94A. 589(1)(a) Because the plaln language of RCW RSy
9.94A.589(3) expressly incorporates the limitations of the preceding two

subsections, including the requirement of consecutive sentences for .-

serious violent offenses, the trial court was irequired to give effect to that - =

language..

_ If a statute is plain and unamblguous oourts must denve 1ts o
meaning from the statutory language Dep’t of Tmnsp V. State
'Employees Ins Bd., 97 Wn 2d 454, 458, 645 P 2d 1076 (1982) The
: language “[s]ubJect to subsect1ons (1) and (2) of this section” pla1nly
- requlres_ consecutive sentences in this case. However, even assummg the o

statute is ambiguous, the rule of lenity requires a court adopt the

’interpretation most favorable to a defendant.” I re Post Séntenoing R_e'_viéw_f. '~ o

" of Charles, 135 Wn.2d 239, 240-50, 955 P.2d 798 (1998). “A statuteis -

ambiguous if it can be reasonably interpreted in more than one Way.'”‘ :
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|

 McFreeze Corp. v. Dep’t of Revenue, 102 Wn.App. 196, 200, 6 P.3d 1187

(2000) (citing Vashon Island Comm ’n for Self-Gov't v. Washington State _: |

Boundary Review Bd., 127 Wn.2d 759, 771, 903 P.2d 953 (1995)). Ifthe

. language “[s]ubject to subsections (1) and (2) of this section” can be -
interpreted as the trial court did to require concurrent sentences the statute - -

is at best ambiguous. Thus, the interpretation offered by Mr. Yates must . -

control.

C. The Court should reversezMr-. Yates’s sentepce, Ll
Because the.-tri'al court imposed a sentence in excess of ts statutory e

authority, and in domg so violated Mr. Yates s nght to due process under oy

: the Fourteenth Amendment the sentence must be reversed

F. MANDATORY REVIEW ISSUES.

18. THE DEATH SENTENCE WAS THE PRODUCT
OF PASSION AND PREJUDICE

This Court is required to determine “whether the sentence of death

- was brought about through passion or preJud1ce ”? RCW 10. 95 130(2)(b)
As argued above, the prosecutors engaged in repeated acts of mlsconduct o e

durlng the closmg arguments of the penalty phase 1mpugned defense

counsel commented on Mr Yates right to silence, and argued factors

other than the cncumstances of the Ellis and Mercer murders. Under

~RCW 10.95.13‘0(2')('c), this provides an independent basis _to.~ invalidate the N
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death sentence since the prosecutor’s actions were deSIgned to 1nﬂame the
jury and lead thern to render a verdict based upon passion and prejudlce
against Mr. Yates. |
19. | UNDER THE REASONING OF FURMANV. -
GEORGIA, THE WASHINGTON CAPITAL
PUNISHMENT STATUTE IS =
UNCONSTITUTIONAL AND VIOLATES THE S RS S
INTERNATIONAL COVENANT ON CIVIL AND co el
POLITICAL RIGHTS. ' | .
a. Introduction. In Furmanv. Georgia, 408 U.S. 238,92
S. Ct. 2726, 33 L. Ed. 2d 346 (1972) the Supreme Court held that

d1scret1onary death sentencmg statutes in Georgla and Texas resulted inan

arb1trary 1mpos1t10n of the death penalty, and therefore authonzed cruel

;and unusual pumshment contrary to the Ei ghth Amendment State v

: Baker 81 Wn. 2d 281 282,501 P. 2d 284 (1972) InBaker Sz‘ate V. T/'zdalu-}‘i;:f' |
82 Wn.2d 74, 508 P. 2d 158 (1973), and Statev v. Braun, 82 Wn2d 157,

5 09 P. 2d 742 ('1‘97.3); this Court concluded that Furman in\falidated' |

Washington’s d'eathdpenalty. statute, “there being no signiﬁcant ‘diff.erence A

* between the result of the law challenged in Furman and our cwn.”_ .Bvraun,f:'. ;

82 Wn2dat166. | o

The arbitrariness that was constitutionally unacceptable in Furhian : o

had several facets identified in the majority opinions:

16 This i issue'is currently pending before this Court in State v. Allen Gregory, # sl _:"- '
'71155 1 mwhrch oral argument was held on March 22 2005. - L
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Each member of the Court [in Furman] wrote an opinion.
Two Justices, Brennan and Marshall, considered the death
penalty violated the Eighth Amendment proscription of
cruel and unusual punishment, no matter what the
circumstances of its imposition. Three Justices, Douglas,
Stewart, and White, voted to strike down the death penalty
statutes before them because of the manner in Wthh the
. penalty was 1mposed :

...Justice Douglas was concerned with the selective ™~
application of the penalty to the poor and to unpopular
minorities . . . Furman, 408 U.S. at 256-57. Justice
Stewart voiced similar concerns and concluded that the
Eighth Amendment prohibited the imposition of the death
penalty “wantonly’ and “freakishly” on a capriciously =~ .
selected random handful of defendants. - Furman, 408 U.S. -
at 310. Justice White argued that the infrequency of the:-
imposition of the death penalty nullified any deterrent or .~
retributive value it might have, and that moreover “thereis =
no meaningful basis for distinguishing the few cases in -

. which it is imposed from the many cases in which it 1s ‘not.”

- Furman, 408US at 313. -

State v. Bartholomew, 98 Wn.2d 173, 181- 82 654 P. 2d 1170 (1982),
vacated on other grounds, 463 U.S. 1203 (1983). Put somewhat.more '
succinctly: |

 In Furman, the court found existing death penalty statutes - -
gave juries so little guidance that the death penalty was =~
being imposed discriminatorily. Furman, 408 U.S: at 240
(Douglas, J., concurring). The large numbers of crimes that
were death-eligible coupled with unfettered jury discretion =
had resulted in the death penalty being imposed so -
infrequently that there was no principled way to distinguish
those cases in which death was imposed. Furman, 408 US. -
At 312 (Whiite, J., concurring). The fact a “random
handful” of rapists and murderers were selected for
execution from among equally culpable individuals caused

- one Justice to conclude the death penalty was being -
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1mposed “wantonly” and “ﬁealqshly ? Furman, 408 U. S
at 310 (Stewart J., concurring). .

. Pirtle, 127 Wn.2d. at 684.

Washmgton s death penalty statute has produced results that are

worse on all these criteria than the law struck down in Furman. Mr. Yates' . |
- has been “arbitrarily” sentenced to death under a statute that is arbitrary, .

' purposeless and racially disparate. !’ Under RCW 10.95, death sentencing B L

has been even more rac1ally disparate, and apparently d1scnm1natory

There is no pnn01pled way to distinguish the few cases in wh1ch death has |

been imposed, such as this case, and upheld from the cases smnlar to Mr.: : 1

Yates sin Wthh it was not. Under Washmgton s statute, the death

R penalty has' been $0. delayed and “so mfrequently 1mposed that the threat
. of execution is to0 attenuated to be of substant1al service to cr1‘m1nal :
‘justice,” S0 that carrying cut'executions constitutes “the po‘intless and
‘needless extinction of life.” Furman, 408 U.S. at 3:12 (White, T, |

' concurring).

The highest courts of allied nations; including Canada, have
concluded that the imposition of capital punishment under our systern :

violates the right to life and to be free from cruel, inhuman and degrading “

17 See Department of Corrections Web site, www.wa. gov/doc/deathnnltv htm.

" (hereafter “DOC Death Penalty Summary™); Status Report on the Death: Penalty in S

Washmgton State, www. courts wa.gov/reports deathpen/home cfm.
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punishment.'® Two decades of hard reality have shown that Washington’s -
death penalty statute produces results that are indistinguishable from those

produced by the law struck down in Furman. -

b. The Washington death penalty statute is arbitrary. The o

arbitrariness that concerned the majority of the justices in Furiman is best

- defined by T nSt'ice‘_Stewart’s} often quoted mefcaphor: the death jp.ena_lty: was. SR

“cruel and unusual in the same way that being struck by li_ghtning is eru'el I o

‘ vand unusual.” 408' US at 309. Arbitrary or Cé’pricious has also been-';
" defined ‘as “having no rational basis.” See Bicknell v. United States, 422
F. 2d 1055, 1057 (Sth Cir. 1970). Washington’s present pa‘ttern“'of death o
sentencing is as lacking in a rational basis a's its'predecessor. Under thrs i e

statute the death sentence is not imposed and earried out on the Worst

N homrc1de offenders Men who were conv10ted of murders mvolvmg the
largest number of victims, such as Gary Rldgeway, Benjamin Ng, Dav1d
Rice, and Lawrence Sullens, and even Mr. Yates in the Spokane matters,

‘have avoided execution. See Trial Judge Report Nos. 14, 43, and 69, 265.

18 See U.S v. Burns & Rafay, [2001] 1 S.C.R. 283, 2001 S.C.C. 7 (Supreme -
Court of Canada held that its Constitution forbade extradition to the State of Washington-
in capital cases); see also State v. Pang, 132 Wn.2d 852, 940 P. 2d 1293 (1997) (Supreme . - o
Court of Brazil prohibited extradition to face capital charges in Washington State); ¢ff =~ -~
Soering v. United Kingdom, 11 EUR. HUM. RTS. REP. 439 (1989) (European Court of -
Human Rights forbade extradition to the U.S., principally because of anticipated tlme that
he would have to spend on death row if sentenced to death) o
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So did all of the men who were convicted of killing police 4ofﬁcers under
 this law."? |

. In stark contrast, six of the ten men now under death-sentence in N
this state were convicted of single victim homicides; none kilied police
officers or prison guards. See Trial Judge Report Nos. 194.(Thomas), ZId '. :
(Gregory) 180 (Dav1s), 119 (Gentry) 177 (Woods), and 165 (Elmore)
The vast maj onty of the 253 cases represented by Trial Judge Reports
1nvolved s1ngle v1ct1ms These six men have been seIected from those

: people conv1cted of s1ng1e victim aggravated first degree 1 murders under PO

| .thlS statute. See Tnal Tudge Report Nos. 1 253 As noted above four of
those six are Afncan Amerlcan Other than that there is httle apparent
basis for distinguishing those few from the many apparently similar - |
defendants who escaped death. |

Another forrn of arbitrariness is the geographical disparity in'the .'

frequency with vvhich the death penalty is sOught and imposed?in different SR

f countles P1erce County, where Mr. Yates Was prosecuted seeks and Ry RRh

imposes death far more than any other of Washington S 39 counties See -
Seattle Post Intelligencer, August 6-8, 2001. In fact, the geographical

~ disparities are highlighted in Mr. Yates’ matter. Spokane County |

¥ See Kenneth Scrader (No. 95); Nedley Norman (No 17); Robert Hughes (No. L
24); Lonnie Link (No. 27); Darron Hutchinson (No. 68); Patrick Hoffman (No. 71);. ome
Elmer McGuiness (No. 72), Ray Lewis (No. 88); Charles Finch (No. 154), Sap Kray e
~ (No. 212). ‘ _ S

210



Prosecutor Steven Tucker considered the death penalty for Mr Yates in

the death of thirteen victims and chose to charge Mr. Yates only with first
degree murder and recommended a sentence of 408 years. Pierce County
Prosecutor J ohn Ladenburg faced with just two.‘victims killed in the same _ .

" manner as the Spokane victims, chose to seek the death penalty

Arb1trar1ness is apparent from a review of the cases in which death S

has actually been imposed. Although the four men who We’re executed L
under this law all committed serious crimes'. three of those four |
“volunteered” for executron See State v. Dodd 120 Wa. 2d l 838 P>2d 86
(1992), State v. Sagasteguz 135 Wn.2d 67, 954 P.2d 1311 (1998), and

A State v. Elledge, supra Death sentences have been reversed on appeal

| largely due to two types of systemic breakdowns Whrch exacerbate the

’ -tmfan*ness, contr1bute to the arb1trar1ness, and.undermme the rellabﬂity of o
the death sentencing decision: ineffectiveness of court appointed defense ﬁ" =

’ counsel, and concealment of exculpatory evidence by prosecutors. See
| Seattle Post Intelligencer, August 6-8, 2001 ;»Liebman, “A Broken Sysiem, o
Error Rates in Capital Cases, 1973-75.° | |

5 Those systemic problems also ccntribute to another form of -

arbltranness “Execut1on of an 1nnocent person the ult1mate arb1trary _ .

1mpos1t1on » Herrerav Collins, 506 U.S. 390 437,113 S Ct 853 122 .»

'v2° Availa'ble at‘hgp://]'ustlce.policy.n.et/jpreportlindex.htrhl.’
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L. Ed. 2d 203 (1993) (Blackmun, Stevens and Souter, J. dissenting). o

Executing the innocent has been magnified‘in recent years with the - ‘

‘repeated specta'cle'.df death row exonerations.-'qSee Report'_of_the'

Governor s Comm1ss1on on Capital Pumshment (Apnl 2002) (heremafter

“Ryan Report”).?! The risk of executing an innocent defendant has

- directly impacted-thls state; the risk of error and our failure to addre's's it o

weighed heavily in the decision of the Canadian Supreme Court to. - .

: preclude extradition to this state for capital pro'secution Seé US v" Bizrn’s{ff‘ '
" & Rafay, supra. The death penalty in Washmgton is thus as arb1trary as ST

- the statutes at issue in Furman and should be 1nvahdated

-¢.- The death penalty is 1nfrequentlv imposed and

pgr_poseles Just1ce White premised his dec1s1on in Furman on the

1nfrequency of'i 1mpos1t10n of the penalty in relation to 'the -,rllumber of
~ crimes for whieh it was legally authorized, Wiﬁch “Justice Wh’ite argued... o
. nullified any de‘;ei‘rent or retributive value it might have’ ’2% ahd_thus '

-eliminated the constitutional justification for its imposition. Justice ‘White LR

wrote:

Most important, a major goal of the criminal law — to deter
others by punishing the convicted criminal — would not be
substantially served where the penalty is so seldom invoked
that it ceases to be the credible threat essential to 1nﬂuence
the conduct of others..

2L www.idoc.state.il.us/cep/reports/commission report.
% Bartholomew, 98 Wn.2d at 182. e
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Furman, 408 U.S. at 311-13.
In 1972, a total of nine men were under death sentence in
Washrngton and another elght had been executed over the precedmg two

decades. See DOC Death Penalty Summary Durmg the same period in |

which those seventeen death sentences were 1mposed approx1mate1y 1440 S ‘

murders and non—neghgent homicides were commrtted in thrs state.v Thus,’- e

in the decades prlor to Furman, just over one death sentence was 1mposed SRR

for every 100 non-neghgent hom1c1des cornrmtted in this state
Under the present law, the death penalty has been 1mposed even

less frequently than that. Thirteen people have been executed or stand

bcondemned to death under the present statute. Between the enactmentv of

the statute and the end of 2000 (the most recent year for which data are -

available), 4629 murders and non-negligent homicides have occurred in

| Washington. Thus, this statute has produced less than one death sentence =~ .-

for every 350 n0n—negligent homicides comrhitted in this state dUring its" o

: regrme In other words measured against hom101de data (the only data g

available for both penods) the death penalty has been 1mposed more than : '.

three and one-half trmes as 1nﬁ~equent1y under this law as under the law .

struck down in Furman.

While 14 men have been executed or oondemned; another 239.0r - : Rt o

. more have been convicted of aggravated ﬁrst-.degree murder and
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senteﬁced to life. T_hat means, even looking at this most naferly c‘l‘eﬁn@d '
- group of cases (for §Vhich there are no comparabie data pre-F: ufman),
-some 94% of perSons prosecuted for and convicted of this most serious
offense have escapéd execution. | |
The weight of the scientific evidence and opinion indicétes th'a;t :
capital punishment is not a better deterrent '_than life impn'sén_mgant, 'e\‘/ch :i'_n L
jurisdictions thaf cérry it out regularly.?3 EXec_:utibns in Washin‘gtoﬁ -
vcannot deter, When three Qf the four cases mwhlch there h‘avé‘ _béen actua_l"

execuuons 1nvolved persons who Volunteered for executlon

. The adm1mstrat1on of the death penalty has stnpped 1t of its.
purported Justlﬁcatlons, leaving it as “nothmg'more than the p(_)mtle;s. '
. infliction of suffering[.]” Furman, 408 U.S. at 279 (Brennaﬁ, J., |
| ’conc_:urr'ing). Much 1‘as. at the"time of F‘urmari,"the current stgfute has: :

become a r‘neaningléss and cruel anomaly in our system of’ juSti'ce. R

'd. The arbitrary, capricious, and purposeless imposition of

the death sentencé under the 1981 statute violates the state and federal

constitutions and the ICCPR. Furman v. Georgia remains the state of the

B See, e.g., Harnes and Cheatwood, The Geography of. Executzon The Capztal

- Punishment Quagmiré in America (1997); Sorenson, et al., Capital Punishment and

Deterrence: Examining the Effect of Executions on Murder in Texas; 45 Crime and

Delinguency 481-93 (1999); Bailey, Deterrence, Brutalization, and the Death Penalty

- Another Examination of Oklahoma’s Return to Capital Punishment, 36 Criminology 711- .

-33 (1998); Thompson, Effects of an Execution on Homzczdes in Calzfornza 3 Homlc1de
Studies 129 50 (1999) '
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law. Cooper v. Leatherman Tool Co., 532 U.S. 424, 433-34, 121 S. Ct "
1678, 149 L. Ed. 2d 674 (2001). Ifthe death penalty had been 1mposed

~ under the present statute in a manner 1ndlst1ngu1shable from the manner in -
Wthh it was 1mposed at the time of F° urman, 1t necessarily. v1olated the '.
Elghth Amendment Moreover it is well- settled that Article I § 14 of the

.- _. Washmgton Const1tut10n prohibits arb1trar1ness in death sentencmg and .

excessiveness in pumshment, even more strongly than the V’E1ghth S

- Amendment. State v. Bartholomew (II), 101 Wn.2d 631, 640, 683 P..zd___»}-‘.;_ SRR

1079 (1984); State v. Fain, 94 Wn.2d 387, 392, 617 P.2d 720 (1980); Siate -
v. Gimarelli, 105 Wn.App. 370, 20 P.3d 430, review denied, 144 Wn.2d e
1014 (2001) | |

In add1t1on the United States has rat1ﬁed the Internat1ona1

Covenant on C1v11 and Pohtlcal Rights (ICCPR), Whlch expressly states S

that “No one shall be arbitrarily deprived of h1s llfe” and “No one shall be .

- subjected to torture or to cruel, inhuman or degradmg treatment or

g v.pumshment ” See Article 6(1), and Article 7 of ICCPR, opened for -
signature Dec. 19,1966, 999 UN.T.S. 171, art. 6 (entered into force ~

~ March 23, 197,6.) The United States became a»party to the ’IC_CPR on .":"':‘ -
 September 8,"1992_... 138 Cong. Rec. S4781-84 (daily ed. April 2, 1992).
Under the U.S. Constitution, treaties are the supreme law of the land. US -

Const. Art. VI, § 2, cl. 2.
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The manner in which the death penalty has been camed out un’delf - = |
the preéent Washington law, in general and in Mr. Yates’ c'ase, simpiy_ .
cannot be squared with the principles embodied in these provisions. Thu’s,;'- 2
this Court must strike down Washington’s death penalty provisions:
. 20.  THIS COURT CANNOT ENGAGE IN A o
: MEANINGFUL PROPORTIONALITY REVIEW
IN'LIGHT OF THE INCOMPLETE AND ﬂ_ e
INACCURATE TRIAL COURT REPORTS

'a Introductlon

Under RCW 10 95. 130(2)(b), this Court is requlred to examinea .

 setof “s1m11ar cases” to determine whether a death sentence is excessive sl e

or dlspropc)rtlonate. If this Court finds the sentence to be excessive or
~ disproportionate, it must invalidate the sentence and remand the case for

- the imposition of a sentence of life without parole. RCW 1:0_.'95 140

(2)(b). By stétute,"‘similar cases” include all reported cases since 1965in " -

Whieh a trier of fact considered the imposi’den of a death eeﬁtehce and
Trial Judge Reports filed in every aggravated murder case s’i_nce':th_e o
passage of the cu_l-fjent Statute in 1981, RCW 19.95.130(2)(5).'_‘__ |
This '.Court;‘s bsef of “similar cases,” heWeVer, is defeefii{e beeause 1t c
is incomplete and inaccurate, rendering proportionality review impossible.

‘For this reason, once this Court has compiled a complete and accurate set . -

216



. of Trial Judge Reports, this Court should then set a briefing schedulefor' 2

the parties.

b. The proportionality test mandated by RCW

10.95.130(2)(b) requires a complete set of Trial JudggRepoﬁs. This

Court has struggled with the concept of a meamngful proportronahty , :
revrew under RCW 10 95.130. Seee. g State v Harris, 106 Wn. 2d 784
798- 99 725 P. 2d 975 (1986), cert. denied, 480 U.S. 940 (1987) Jeﬁ’rzes
105 Wn 2d at 431 Campbell 103 Wn.2d at. 42 (Utter J. dlssentlng) The
lack of statutory gul_dance hasbeen exacerbated by the Court-_ s Waven_ng' ; 7”
- interpretation of "‘s.ir‘niler cases.” Pirtle, 127 Wn.2d at 690. | |
In 1995, a federal court in the Western District of 'Washingron. held "

that this Court S 1ncon81stency in performrng proportronahty rev1ews g

constituted a due process violation. See Harris v. Blodgett 853 F. Supp R

1239 (W.D. WA 1994), aff’d, 64 F.3d 1432 (_9ﬂ>1‘C1r. 1995)..- _Sp_ecrﬁ'c_ally,‘
the court noted thet.‘the. lack of clear definition of “similar;eeseS” had | |
created 2 sixtuatioriiryhere “there is no procedure for the partles to be
notified of which c_aLses, or types of cases, the ceurt may cor_rsider similar, . -
until the parties receive the court’s ultimate determination.” 1d.

In addition to the defective definition of similar cases, the federal |

* court also noted that the statute itself failed to provide a standard er- o

~ reviewing the cases ultimately selected for comparison. Harris, 853 F. - e
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Supp. at 1289. This criticism has been echoed by members ofthis Court.
-One former Supreme Court justice expressed concerns that the various
approaches adopted by this Court over the years lacked syst_emic
consistency. Brett? 126 Wn.2d at 227 (Utter, J o dissenting).'

In Brett and Pz’rtla, this Court responde'd to the systenﬁc prohlem . v 3 | v
identiﬁedhy the Harris court and held thatWhen comparing a e_ase to f |

“similar cases,” it would in fact review all reported cases in which the -

judge or jury considered the imposition of a death penalty and all cases S

descrrbed in the Tr1a1 Judges Report on ﬁle w1th the Court Bretz‘ 126 ,v ‘

' Wn2dat211

In addition- th1s Court has held that the‘purpose of the -

| ‘proportlonahty review prov1s1on of RCW Ch 10 95 was not to guarantee 3 :

proportlonahty, but was instead to search out the “aberrant” or “ﬁeakrsh” P

- case. Brett, 126 Wn 2d at 211; Pirtle, 127 Wn.2d at 683. Th13 Court

adopted a four-factor test to examine (1) the nature of the crime; (2) the :.

number of aggravating circumstances 3) the'"defendant’s c'riminal history;'v E ;

and (4) the defendant’s personal history. Pirtle, 127 Whn. 2d at. 127 Slnce ‘j. c

the Brett and Pzrtle dec1s1ons, this Court has sought to apply this test 1n .“-_,‘ : 2

each of the death penalty cases it has reviewed on direct appeal State ool

| Stenson 132 Wn. 2d 668 758-759, 940 P.2d 1239 (1997) Brown, 132

- Wn.2d at 557; Sagastegui, 135 Wn.2d at 94; State v. Elmore, 139 Wn.2d_' ‘.' o
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250, 308, 985 P.2d 289 (1999), cert. deniad, 531U.8. 831 (ZCOQ); State V. "\‘: .
Davis, 141 Wn.2d 798 10 P.3d 977 (2000); State v. Woods 1'43 Wn.2d
561 613,23 P. 3d 1046 (2001), cert. denied, 122 S. Ct. 374 (2001)

| Elledge 144 Wn 2d at 80.%*

b. This Court however, did not have a complete set of Tnal Judge

Reports with Wthh to perform the proport1onal1ty analys1s in any of these =

- cases.

A recent study of the trial reports filed between 1981 and March .
2003, revealed serious problems. Kaufman-Osborn, Capital Punishme_nt,' RS
Proportionality Review and Claims of Fairness (With Lessons From. ,

Washzngton Sz‘ate) 79 Wash L Rev. 775 (2004)

The study revealed (1) there are m1ss1ng reports reports ﬁled late T

or not revised after death sentences were 1nva11dated; (2) there are repo‘rts" o

which fail to provide either accurate or adequate inforrnati‘on_regarding’ '
" -defendants and victims; (3) there are reports which fail to p_r»o,vi'de either -

‘accurate or adequate information regarding aggravating and r'nitigating o

~ factors; and (4) there are reports which fail to provide accurate or adequate o

information about the racial and ethnic identities of the participants in

capital trials. Kaufman-Osborn at 816. At the time of his study,jljroflessor' .

2 Intwo other cases the Court did not apply the test as the Court’ reversed the iE

sentence on other grounds Thomas, 150 Wn.2d 821 State v. Marshall, 144 Wn. 2d 266 ; ‘_ .:‘:‘_:I' .' N

27P.3d 192 (2001)
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Kaufman-Osborn noted there were missing reports in 12 first de‘gree..“

aggravated murder convictions. Id. at 817 n.219, Absent these reports,

any attempt to identify the full range of “similar cases” to Mr. Yates.’_case

is less than credible. Given that all of the defendants in these 13- cases o
were sentericed to 11fe imprisonment Wrthout the poss1b11rtv of parole a. e
proportlonahty rev1ew conducted without these reports w111 skew the : -

| calculation in _favor of death. See Elledge, 144 Wn.2d at 90-91?“(Sanders," :

L dlssentmg) |

In add1t1on the study noted that there are 15 trial Judge reports that; S

- have not been updated where defendants 1n1t1ally sentenced to death have
had their sentences reversed and have been re-sentenced to life WlthOl_tt‘ ‘v . i
parole or had the convictions set aside. Id. at 818-19 n.224. | Thrsfaﬂure
to update the trial reports introduces inaccuracy into the database becausev _
these cases appear on their face to reflect facts Warrantmg a death sentence» L :

-where those sentences have been found legally invalid. Whlle th1s Court "_5_' e

’has reJ jected a c1a1m that the trial reports need to be updated after a death ¢
sentence has been overturned the failure to update the reports allows th1s g
Court to continue to crte in future cases, death sentences that it has upheld‘ E
but have been subsequently rejected. Kaufman-Osborn at:820 n.226 .

- (citing Woods, 142 Wn.2d at 612-14). These cases should remain in the
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database and they should be treated as if the death sentence had not been

imposed.
Further, Professor Kaufman-Osborn’s study found that the o

~ majority of the trial reports were not submitted within 30 daysfcf the'entry. o

 of the judgment and sentence as required by RCW 10.95.120. Kaufman- R

Osborn at 821. Of the 259 trial judge reports, 161 or 62% were filed late, - =

With“the range of tardiness being from two days to eightvvyearvs. Id. at 821 _'

n. 231, 232. The study also found 79, or 3 l%of all reporfs;"Wefe re'ceivef@_i g S

over a year late, 58 over two years, 40 over three years, and 26 over four ‘ R

years. Id. at 821.‘ Finally, fhe trial judge reports failed to incinde crucial o .
A infonnafion regar(iing the defendant, with 41 of the 259 ir‘ep‘ofts:,‘ or‘ 15.8%, - - ‘
‘providing no ansWer fegarding the highest grade completed by .the-: o |
defendant, 63 rep.ort's,' or 24.3%, failing to pfdvide the defenciant’s :
.» -intelligence level, and 1>49 reports, or 57.5%, failing to provide any-‘,‘
information regarding the defendant’s IQ sccre. Id at 825 . Very rarely do : .‘
 the reports indicate with any detail what mitigating evidence was |
presented and 12 reports fail to indicate any aggravating circumstances

alleged or found by the jury. Id. at 827-28. .

- Asa reéult of ’;hese deficiencies in the trial reports, th13 Court’s SR

| ability {t‘o conduct a'rbr_;eaningful pro.portionalityi fevievv is,jcornpfomi.sed.' ‘

- This Court should either remedy the deficiencies or reverse Mr. Yates’ .
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death sentence in light of its inability to conduct a meaningful
proportionality review to which Mr. Yates is constitutionally entitled.

¢. Conducting a proportionality review without a complete .~ .

set of Trial Judge Reports would violate M. Yates’s constitutional rights

 under the United States Constitution. This Court cannot oonétitutiOnally
conduct a proportionality review using the existing set of Tﬁal 7 udge '
- Reports. Such an incomplete review violates the Fourteenth Amendment- -

- as the Due Process Clause requires this court conduct a proportionality : o N

review as statutorily mandatod. In Hicks v. Cklahoma, the"U;S.‘ "Supr'en,vle‘ .’ -/,_’i_f -
Court held that v‘vhe.n'a state enacts  criminial statute whlch sets .ou‘t."‘a‘_ |
procedure for the irhoosition ofa particular'penalty, a defendanf hasa : AT
“‘sub‘st'antial andrl_e:giif'imate expectation” that-bh‘e will be dépﬁv_ed of h1s

libé_i'ty onlj% if the Stéfe conﬁi:)lies with the proooaural requiféfn'éots of thétﬁ ' : S |
| state statute. 447 US. at 346. | |

Under 'Hicks, Mr. Yates has a due process right to appollate - :

proportionality review in conformity with RCW 10.95. 120; 140 See

: VKilgore‘ v. Bowersox, 124 F. 3d 985, 996 (8th Cir. 1997) (once Sfato_ : =
 establishes statutory proportionality review, it must be conducted SRRt
consistently with the Due Process Clause), cert. denied, 524 U.S. 942 -

(1998); Leisure v. Bowersox, 990 F. Supp. 769, 783 (E.D. Mo. 1998) -

- (same); State v.gBe'nn,IIZO Wn.2d 631, 698; 845P.2d 289",(1_‘-9_9_3)_ (fé;ilur_é; - ERTRE
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- to adhere to Washington’s statutorily mandated duty to conduct a
- proportionality review would violate due process) (Utter, J., diSsenting), |
cert. denied, 510 U.S. 944 (1993).

~ Trial judges have failed to comply with RCW 10.95.120 and this

Court does not have: reports from trial Judges m all aggravated ﬁrst-degree o | - -

. murder convictions since 1981 This v1olates RCW 10.95: 130

| In 11ght of the defects in the reports there is little hkehhood that

3 these problems can be remedred As noted, many of the Trral Judge :, K |
Reports that have been filed were sent to this Court years after the |
Judgments and_sentences were entered, in violation of the’ requlr'em_ent that: »
- these reports be submitted to this Court within 30 days of the entry'otC the ol |
judgment and sentence. RCW 10.95.120. As aresult, trial judges (some | "

of Whom have retired) have submitted reports in cases years after the faCt’

admrttrng that they could no longer remember the case in sufﬁcrent detall “:.}'i .

- to complete the form See for example, Tnal Judge Reports 108 and 110
- The Legislature has tailored post-trial procedures to : govern the =

mandatory appellate review of all death sentences. Filing a completed

- Trial Judge Report wrthln 30 days of the entry of a Judgment and sentence =

is mandatory. Revrew of these Trial Judge Reports to determme

A pr0port10na11ty is mandatory. If the Trial Judge Reports are incompl‘ete.or SN o
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not filed, as req}iired by statute, the due procesé pfoblems presénted here
may not be curable. |

The U.S. Supreme Court held in Pulley v. Harris that the federal . j: |
: »con‘stitutior.l does ‘n'o‘t require a comparative prc';portionality aﬁalysié 1n S
- every death senténce review, as long as there were some set of checks to -
ensure that the penalty was not arbitrarily imposed. 465 U.S. at 45. =
Puliey, however, did not modify the Suprerﬁ_e Court’s priof ruling in

Hicks. Because the Washington statute sets up the proced:ujr'al{p'fotéétio'n";".»v" SR

ofa propor‘tioriality;eview,_ this Court is obligéted under théijﬁrtéenth"f'- 1‘:‘;

- Amendment’s ‘Due‘Pr'oces_s Clause to ensure that this analySisA‘COmpliﬂe"s__f_‘ : s EEIE

- with the state stétﬁte' and is performed in a mcaﬁingﬁll way. See Harris,
853 F. Supp. at 1_286; |

" In 'additiqn_; due process must be “rriéaningﬁﬂ.” A‘rn_a‘s'z;‘;‘*éﬁg \2 R o
| Manzo, 380 US. 545, 85 S. Ct. 1187, 14 L. Ed. 2d 62 (1965). What o
process is constitutionally due may depend on the particular situation,':but
when the state seeks to deliberately extinguish human life, the United
Statés S'uprerﬁe:Court has required a heightéhed degree of Scrutmy 'of'- : | :»: el
procedufal dlie proéess. Harris, 853 F. Supp’.b at 1286. Umted Stateﬁs_? :
Supreme Couft_caégs‘i make it clear that two ﬁn_idamental asf‘)éc‘:ts‘,‘ of due- o o
ﬁ proéess are apﬁroﬁriat_e no_tiée of the proceedings‘to be held‘égaihst a |

 defendant and a meaningful opportunity to argue the strengths.of the
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defendant’s position and to attack the state’s position. Harris,  8_53 F.
Supp. at 1286. : | N |

" As argued supra, Washington’s propdrtionality re{rié\%/'Was .fduﬁd s
by é federal court to violate due process béc;auée the statﬁte d1d not give. v
- defendants notice of the cases on which this,‘C‘ourt intended tqfély,on in- L

finding a sentence proportionate. Harris, supra. Brett an_d P«irﬂe héld that" f . :

s s procssproblem was et by the Courts proncuncement st

- it would consider and rely on every case defined as a “similar case” in the - ; OO
- statute. While this Court felt that this ruling eliminated the due process

‘problems outlined by the Harris court, it is obvious now that it-did _nb_t-. R o

The problem is fhat neither this Court nor defendants under Seriténce ofzk L ; =

“death can say fhat they hax}e a complete set ’6f fhese “sirﬁilé? _casés.”f ,_
” Mo’reover,"ié.\'fen the .“‘information” that haé been prov1ded by Way I S
B éf Trial .Tudge:Repbrts is of ->que‘:stionable réﬁabﬂi‘fy given tlv_ieI.):éts‘sage of ' =
- time between éntry_of judgment and completi’pn‘of the reports .and the - . .
sparse responses provided. Itis fundamentally'ﬁnfair toask a defendanf to.-

* compare his case, his background, and his sentence to those of others R

* identified in the Trial Judge Reports when these reports are.‘so incomplete ,}:{-’-‘f - 2

and unreliable.
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Conducting a proportionality review using inaccurate and
incomplete data of “similar cases,” in contravention of RCW 10.95.120

and RCW 10.95.130, violates Mr. Yates’ constitutional due process. rights.:

| d. There is an independent state ground for a cOmnarative T

proportionality review. Although Pulley v. Harris held that a comparatiy‘é L

| proportionality revietév is not required underthe Eighth Amendment, a =

meaningfu_l cornnaratiye proportionality rey'ielw‘i:s_ required by the

. 4Wa_s_'hington State'eonstitutron’s prohibition'bofv cruel pumshment Const., R o

AL §143 SR

The United States Supreme Court’s interpretation of the Eighth LET

~ Amendment does not control the Washington Supreme Co.ur_t’s: : L ',: L o " I
interpretation of Article I, §14. Fain, 94 Wh.‘?d at 392-93 (state . L =
constitutional proh1b1t10n against cruel pumshment is broader than Erghth

Amendment proh1b1t1on of cruel and unusual pumshment) State V.. |

‘ Roberts, 142 Wn. 2d 471, 506, 14 P.3d 717 (2000) (same) Because th1s

Court has already found that the Washmgton Const1tut1on provrdes _'

broader protectlon, th1s Court need only exarnlne factors four and six of ' _ :

 the Gunwall analysis.*

» % Although Brown, 132 Wn.2d at 554 rejected a state constitutional"challenge to ) ,
~ RCW 10.95.130, that challenge was based solely upon the “void for vagueness” holding - '
of Harris, 853 F.Supp. at 1288. This Court has not previously decided. whether the state

. const1tut10n requires that death sentences be proport1onate

Gunwall 106 Wn. 2d at61-62.
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An evaluatién of Washington constitutional and common law -
history and pre-existing state law also points to a broader application of
Article I, § 14 than the Eighth Amendment (Gunwall factors (3) and (4)). .

In both Fain and Roberts, this Court acknowledged that it has not limited -

~ state cruel punishment jurisprudence to the limits set by federa-l‘casve law. . .

Roberts, 142 Wn.2d at 501; Fain, 94 Wn.2d at 397. :
And deafh sentences, and in particular comparatiifély P,rOPortiOnafé '_f l :‘ e
death senfenceé, are a matter of particular 160?11 éoncem (GuﬁWaZZ factor
6). The United States Supreme Court has noted that considerati’ons of -
“fedefalism and cdmity céunsel respect for the'ability of state‘vc‘c‘)urts‘.’to S
_ 'ca'rry oﬁt their- ‘r(.j)l_e. as pnmary protectors-of rights of cﬁmiﬁal defendants” .
Cabana. Bullock, 474 U S. 376, 391, 106 S.Ct. 689, 88 'L,.E&.Zd 704
(1986). Infcapital"(:gses, statés have always‘lbe')en “free to proj'yid‘e greétef_ : jf o
protections in criminal justice system than the Federal Con'stitution‘- |
| requires.” California v. Ramos, 463 U.S. 992, 1013-14, 103 S.Ct. 3446,
77 L.Ed.2d 1171 (1983).

For the foregoing reasons, this Court should use independent stat‘e" g e

constitutional grounds to hold that a comparative proportionality re{/'iew,“:_" Gl

‘based on complete and accurate comparative data, is required bythe
Washington constitution. See Washington’s Comparative Proportionality

- Review: Toward Effective Appellate Review of Death Penalty Cases
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Under the Washington State Constitution, 64 Wash.L.Rev. 111, 132
(1989) (“The Washington Supreme Court has not examined its |
comparative proportionality review for actual effectiveness. The

Washington Constitution’s prohibition agai_nst:cruel punishment requires

| that it do s0.”); Vernon Kills on Top v. State, ,279'Mont. 384,’ ‘_92"8 P.2d . AR

182, _205 (1996) (Montana state constitution requires properti'onality

- review of death sentences).

In Fain, this Court recognized that historically the COurt has ) o S

exammed death penalty cases to ensure that a pumshment was not

o unconst1tut10nally disproportionate. Fain, 94 Wn 2d at 396 In Roberts,

the Court reaffirmed the holding that the imposition of a capital sentence_; o

is cruel punishment if it is imposed without an individualized |

determ1nat10n that the pumshment is appropnate 142 Wn 2d at 501

| (mtlngEnmundv Florzda 458 U.S. 782, 798 1028.Ct. 3368 73 LEd 2d R

1140 '(1982)). Furthermore, a death penalty statute must “11m1t the s
unpos1t10n of the penalty to what is assumed to be the small group for
which it is approprrate ? Furman, 408 U.S. at 310 (Whlte J concurnng) 5 o

Procedural safeguards are requ1red to ensure that juries 1mposmg death

, sentences are niot swayed by impermissible dlscnmmatlon.' ,See McClesky .

" v. Kemp, 481 U.S. 279, 309, 107 S.Ct. 1756, 95 L. Ed. 2d 262 (1987).

(court has engaged 1n “unceasing efforts” to eradicate racial prejudice
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from criminal justice system). A comparativ’e'pr.oportionality‘review in

death penalty cases is the only mechanism that permits sYstern—Wide- -

- evaluation of prosecutorial and jury decision-making to detennine i 't_here |
has been racial or other impermissible discrimination. State v. Loftin, 157 -
N.J. 253, 724 A.2d'129, 142 (1999) (rejecting holding of MCCZesky_and
holding that state constitution prohibits ractal disparity in ‘capital , .

| sen_tencingv)'v, o o |

In order to :‘enisure' that the sentence 1s :'appropriate forthrs B
defendant, still properly limited to the appropriate group of defendants, . :
and imposed without impermissible discn'rnination this Court must

| 'compare one aggravated murder conv1ct10n agalnst all others In Woods

this Court noted that 79 percent of the Tnal Judge Reports 1nvolved crlmes'-)""."f"'.‘,';,?_ Vi e

| with one or two aggravatlng factors. Woods, 143 Wn.2d at- 617 Because U

‘ Woods case 1nvolved three aggravators, the Court seemed to conclude

that his crime fell within the top 21 percent of the most heinous crimesin

this state; Yet the Court did not have before it all of the aggravated
murder convictions that had preceded WoodS’fappeal. Any ‘additions» to
the database will change these statistics and could change the Court’s :
conclusions on proportionality. | .

‘Without a complete set of Trial Judge Reports, prepared'vin atimely .

manner and pursuant to a process that ensures the accuracy and usefulness -~ . .

229



of the data contained in them, this Court simpi& cannot say :that v‘%leath“_ R '- c
sentences have beén imposed across the state in an evenhanded,‘ non- |
discriminatory aﬁd non-arbitrary manner.
21. MR. YATES® DEATH SENTENCE IS |
DISPROPORTIONATE, WANTON, AND . .
FREAKISH, AND ARBITRARY ce ]
This Court..h“as a mandatory duty to dete@ine wheth& Mr. Yateé’ -) ;
ﬂ ~ sentence was exceés_ive or disproportionate “to the penalty imposeci in
similar cases, considering both the crime and the defendant.” RCW
10.95.130(2)(b). If this Court finds in the afﬁrmative, it must invali.dat:e' -

the sentence and remand for imposition of a life sentence without the .~

possibility of parole.. RCW 10.95.140(1)(b). “Sitnilar cases” are defined '~ - s

by statute as: :

.v'cas'es relﬂofted in thé Washington Réports or Washir.lgto‘n
‘Appellate Reports since January 1, 1965, in which the -
judge or jury considered the imposition of capital =~
punishment regardless of whether it was imposed or -
executed, and cases in which reports have been filed with

~ the supreme court under RCW 10.95.120; ‘

" RCW 10.95.130(2)(b).

Because of the incomplete and inaccurate Trial Judvgé‘ Répofts,“ﬂﬁs ' -
Court cannot perform the required proportionality review. Because thg' o

question posed in RCW 10.95 .130(2)(b) cannot be resolved in the State’s. . -

favor, Mr. Yates carjnot be executed. As dispusséd above,‘.the_-‘.deﬁé‘ienciés:. ‘
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in the Trial Judge Reports can never be cofreoted because the information
no longer exists. Therefore, the Court must invalidate the déath senteﬁce |
under RCW 10.95.140.

In the alternative, if the Court believgs the deﬁcieﬁéfés can B,e _‘
corrécted, thev Coith _s.:hould‘ defer its proportionality analyéi"s vuvnﬁl that.h'as. ',
- 'beeﬁ ac.:)complis.hed.‘ Mr. Yafes cannot propérlii present hlsfullargument |
at this}ti,me‘ and asks'the Court to set a brieﬁﬁg_schedule fbf th15 iss_ué only -
after the reports are complete and accurate. -. : |

There is a good-faith basis for making these requests. Based on =

. the information available, it appears that Mr. Yates’s sentence could not = .

survive proportionality review. The principle concern of such review is =~ "

“avbiding two systemic problems associated with imposition of capital FEER

punishment: random arbitrariness and _impbsiﬁbn of the death sentence in
a racially diScrinﬁné’;ory manner.” Wo‘ods, 143 Wn.2d at 615 As for R
arbitrariness, Mr. Yates will address the factors used by this Coﬁrt in

recent cases.

‘a. Mr Yates’s Pierce County Convictions and death

sentences are disproportionate to his Spokane County convictions and . B

sentences. Althdugh not part of the universe of “similar caseS” as deﬁ_‘néd b i

by RCW 10.95. 130(2)(b), Mr. Yates’s matter presents a rare case where |

the death sentence was disproportionate since he was sentenced to death
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' for the same type of conduct to which he pleaded guilty in Spokane, which o "

was used extensively by the State to show a common scheme or plan, and =

which resulted in ﬂrst degree murder convictions and a standard range
sentences totaling 408 years in Spokane. Ex. 1-2,700-01. A comparison' f o
of the two matters leads to the inescapable conclusion the death senten_ce E
is disproportionate and arbitrary, and must be reversed.
In Spokane County, Mr. Yates was.charged with, and vpvl.eaded |
'v'gUilty_ to, 13 counts of ﬁr‘sti’degree murder.:"_(:lt?‘,,‘z,' 701. Theev1dence :
underlylng ten of those counts was 1ntroduced at this trial under the theory | :
that those acts were part of a common scheme or plan to murder |
| 'prostrtutes, Whlch 1ncluded.the two victims which resulted in hlS death
sentenCes. The Spokane murders were the ii'nchpin of the entire State.’ls e
- _. case which included the testimony of Agent Safarik, an FBI profiler, that
the Pierce County and Spokane County murders demonstrated a unique
signature which resulted in the conclusion that one killer commiitted ali' of | |
the murders RP 6922 23, The Pierce County murders occurred dunng
the same penod as the Spokane County murders . i
Even though_‘ the State’s theory in this case was that Mr Yates |
committed the two Pierce County murders in the exact same manner as the
- Spokane County murders, the result was compietely disproportronate and

evidences the arbitrary manner in which the sentence of 'de'ath-'is imposed
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in the State of Washington. The Spokane County prosecutor, faced'vtlith , |

| 13 murders, evaluated the circumstances cf the victims and‘ Mr._Yates and‘ )

A conclud_ed‘ the crimes were properly charged_'.as: first degree murderand -

- agreed thata sentence of 408 years was appropriate. Based‘ npon only two -

victims killed in the same manner as the Spckane County victims and the
' exact same defendant, the Pierce County prosecutor charged Mr Yates

vwith aggravated ﬁrst rnurder and sought and chtained a death sentence.' o

_ The arbitrariness of the death penalty is ev_en rncre proncunced hecanse o

. Mr. Yates’s Spokane convictions and the Pierce County co‘nVictions;'

which the jury apparently found constituted a common scheme or plan, are .

by deﬁnition not “simﬂar cases” for purposes of determining . - |

proport1ona11ty There can be no greater ev1dence of the d1sproport10na1rty

_ of Mr Yates s death sentence and the fact that the sentence was Wanton ‘

and freaklsh Based solely on the dlsproportlonahty between the Spokane -

-County and Pierce County sentences, Mr. Yates’s death sentences violated

: '4h1s Erghth Amendment nght against cruel and unusual punlshment Th1s L :

Court must reverse the death sentences and remand for resentencmg to life . -

- sentences.

b. Mr. Yates’s convictions and sentences are

disproportionate to Gary Ridgeway’s conviction and sentence. In
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conducting a proportionality review under RCW 10.95.130, this Court
looks
at the nature of the crime compared to other aggravated
murders, at the number of aggravators compared to the
others, and at the defendant’s criminal and personal history
compared to other aggravated murderers’. :
Pirtle, 127 Wn.2d at 689.
. The case most similar to Mr.'Yates’s-’e.ase in the rrattire of the S
crime and the defendants’ criminal and perSorlal histories is that of Gary
Ridgeway. Mr. Ridgeway and Mr. Yates’s matters were remarkably

- similar, as were the two men. Mr. Ridgeway is a white male, bom 'in» |

1952, and served in the United States Navy from 1969 to: 1971 Tr1a1

. Report 265 at 2 Summary of EV1dence at 4.7 From 197 1 untll his arrest AR R

'- ~ in 2001, Mr. Rldgeway worked as a pamter at the Kenworth Motor Truck :
Company. Summary at 4. Mr. Ridgeway was mamed three times, his -
first two marriages ending in divorce. Sumh1ary at 4-6. Mr. Ridgeway
had a minor criminal histery, suffering two misdemeanor: corlvi_etioris' ‘

invo‘lving his assoeiation with prostitutes. -Tr{al Report at'--3‘ -

Mr. Yates isa Whlte male and was born in 1952. Tnal Report 251

at2. Mr. Yates also had a penod of stable employment servmg inthe

-United States Army as a Chief Warrant Officer for 19 years. Tr1a1 Report - -

%7 Appended to the Trial Report was the Prosecutor’s Summary of Ev1dence
‘ detalhng the investigation leading to Mr Ridgeway’s conv1ct10n ' :
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at 2-3. Mr. Yates was married twice, his first marriage ending in divorce ==

as well. Trial Report at 2. Other than the Spokane County murder

~ convictions, which were the centerpiece of Pierce County prosecution, Mr. - -

Yates had no criminal history. Trial Report at 3.

Both men were convicted of soliciting and killing pros'titutes‘and' SR

dumping their bodies in secluded locations where discovery was delayed i

for, in some cases, years.- Both men committed numerous murders; but
Mr. 'RidgeWay far and away exceeded the number of murders by Mr. .

Yates by a factor three. In addition, Mr. Ridgeway’s span of killing -

- covered decades_ where Mr. Yates committed his murders in a matter of e

less than 10 yoars.

The com'monf- scheme or plan aggravator was alleged'in both

- A,matters Trial Report 265 at 4, Trial Report 251 at 5. Mr Yates had the

additional aggravating factors that the murders occurred during the

- commission of a-robbery and the murders were committed to-conceal the

* commission of the crime of soliciting a prostitute. Trial Report 251 at 5.

Facts contained in the summary of evidence in Mr. Ridgeway’s case -
suggest these two potentialaggravators were present as well but were not o

charged by the King County Prosecutor’s Ofﬁce

After Ridgeway, it must be assumed that the low end threshold is. - o

49 v10t1ms ‘Any. defendant who has comm1tted less than 49 murders o |
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cannot be sent_enced to death in light of Ridgeway or the‘senten‘ce is
necessarily disproportionate. Should this Court decide to narrow the
impact of Rldgeway to serial killers that target prostitutes, then anyone : ::
matchmg that proﬁle such as Mr. Yates cannot be sentenced to’ death
unless the number ‘of victims exceeds 49. As a consequence," death can -

" only be _imposed Where the defendant has necessarily cornrnitted more -
than 49 murders. Under the Pirtle analysis, 1n light of the vastﬂSimilar:ities .
| between Mr Ridgevt/ay’s crimes and Mr. Yates’ crimes, Mr. Yates’ vdeath |

- sentence is disproportionate to Mr. Ridgeway’s sentence of life -

imprisonment without the possibility of parole, given the sheer number of : B

victims in Mr. Ridgeway’s case as opposed to Mr. Yates.

c. Other aggravated murder cases where there were two

| v10t1ms and the defendant was not sentenced to death. It ‘1s 1mportant to
.note that Mr. Yates was conV1cted and sentenced to death for two o
murders. He received a separate sentence for the additional victims in |
V 'v Spokane County,,V.Yhich should not, and cannot, be consideredviln this
pr’oportionality'analys_is. ” |

The Trial Reports contain numerous cases where ther‘e were rnore e
than one victim and a death sentence was not imposed. See, e. g., Trial

Report No. 10 (Steven Carey, burned his wife and child to death); Trial

Reports Nos. 13 and 14 (Kwan Mak and Benjamin Ng shot and killed 13 - .
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patrons and employees of a restaurant);?® Trial Report No. 59 (Thomas | .
Baja, broke into residence and shot and killed wife and friend); Trial
Report No. 69 (Lawrence Sullens, shot three victims, two of whom died,
then set fire to residence); Trial Report No. 81 (Martin Sanders," raped and
killed two 14 year-old victims); Trial Report No. 86 (Rick Peerson

assaulted two men k111ed two others and engaged ina shoot-out w1th

. pohce), Trial Report No. 95 (Kenneth Sehrader murdered hlS w1fe then

kllled pohce.ofﬁcer); Trial Report 101 (vaﬂuz Macas, set,ﬁre to home

~ killing husband and son); Trial Reports Nos. 107, 108 (David Simmons
~and Henry Da1ley, kﬂled husband and wife); Tr1a1 Report No. 120 (George‘

ARussell sexually assaulted and bludgeoned three people to death), Tr1a1

Report No. 128 (Tommy Metcalf, held couple hostage before k1ll1ng

them); Trial Report No. 130 (Cherno Camara k111ed his two chlldren with -

hatchet); Trial Report 157 (Vincent Sherrill, killed three young victims);
Trial _Report No. 161 (Nga Ngoeung, shot four high school students, two s
of whom died); Tr'tal_Report No. 167 (J ack-Spilhnan, I11, kiiled vthen |

eviscerated and seztually mutilated two women)‘; Trial R'epo'rt' No. 1:68 o

(Scott Pierce, Stabbed and choked two young victims in racially motivated o

" act); Trial Report No. 172 (James Thomas, raped and murdered woman. .- LA

2 The State. sought the death penalty in both cases. Ng escaped the death -

‘penalty but Mak was sentenced to death. Mak’s conviction was subsequently overtumed .

and on remand he recelved a life sentence.
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 then strangled her thirteen year-old daughter); Trial Report No. 174 |

| (Timothy Blackwell, shot and killed his wife and two other bystanders 1n
courthous'e); Trial Report No. 182 (Joey Ellis, bludgeoned two victims to
death)' Trial Report No. 185 (Robert Parker, sexually assaulted then .
strangled two Women) Tr1al Report No. 186 (Gerald Dav1s raped and

_> ' murdered two elderly women); Trial Report No 203 (Marvm Franmsco |

shot four young V1ct1ms, two who died); Trial Report No. 228 (Rosendo

~ Delgado, Jr., shot four victims including two young children); Trial Report o :

‘No. 238 (Mlchael Thomton killed two young men, one w1th a hammer the‘ } .

other Wlth a gun), and Tr1a1 Report No. 256 (Kevm Cruz shot and kllled
employer and two c co Workers) -
- In stark contrast, there have been a only a handful of cases Wh'ere'
there were multiple victims and the defendant was sentenced to death »
See e.g., Trial Report No. 76 (Wesley Allen Dodd, raped and kllled three - “
- youngboys); Tr1a1 Report No. 144 (Darold Stenson shot and kllled h1s o -
”'W1fe and his busmess partner), Trial Report No 160 J eremy Sagastegur

raped and stabbed to death three year-old boy, and shot and killed his -

- mother and another woman); Trial Report No. 177 (Dwayne W_oods_, raped -

% There were other cases where death was sought and imposed where there were -~ ©
multiple murders but either the conviction or sentence or both were subsequently
overturned. See Trial Report 14 (Benjamin Ng); Trial Report 15 (Patrick Jeffries) Trial' o
- Report 31 (Mitchell Rupe); 43 (David Rice); Trial Report 75 (Gary Benn), Trial Report ,
132 (Blake Pirtle); Tnal Report No. 154 (Charles chh) o
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and beat tb death two women); and Trial Repoﬁ 220 (Davya Cross,
stabbed to death his wife and two step-daughters).*
The review} of other cases reveals that Mr. Yates’ _two‘ murders
- were no Wérse >tha-n- cheré who received life ée’nfcences, and c.ertainly__no -
- lworse than that of Mr. Spillman, who eviscerated and sexually mutilated :  B
his two female victims. |
| ‘Because Mr. Yates’s death sentence is disproportiqnafe‘and {;zva's‘ .

imposed in a wanton and freakish manner, it must be reversed. -

¥ Both Dodd and Sagastegul withdrew their r1ght to appeal the1r conv1ct10ns and
- death sentences and were subsequently executed. . : o
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G. CONCLUSION

For the reasons stated, Robert Yates submits this Court must
reverse his convictions and remand for a new trial or remand for
resenténcing to a sentence consistent with the sentence he received in -

Spoké.he County, life imprisonment.

Respectfully submitted, this 30th day of June, 2005.

- GREGORY C.TINK (WSBA 25228)
Washmgton Appellate Project — 91052

Attorneys for Robert: Yates
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DO 1-03253-B 16493868  FNFCL - 04-17-02

FILED
' DEPT. 11
IN OPEN COURT

APR 16 2002

....................

SUPERIOR COURT OF WASHINGTON
FOR PIERCE COUNTY

: STATE OF WASHINGTON S
: o Pla1nt1ff _ - No.‘:i‘ 00-1- 03253 8
VS. : - - :
T : RN " FINDINGS OF FACT AND
ROBERT LEE YATES JR e . , CONCLUSIONS OF LAW
, Defendant L RE: MOTION FOR EQUITABLE
o ESTOPPEL

. OnMarch 7, 2002 defendant Robert Lee Yates, Jt. through his attomeys Mary Kay H1 gh and o
- Roger Hunko, appeared before visiting Superior Court Judge Gordon L. Godfrey for the motion for =
- equitable estoppel and preclusion of the death penalty. The State was represented by Pierce County
Prosecuting Attorney Gerald A. Horne through his deputies Gerald Costello and Barbara Corey-
“Boulet. The defendant, being present, was represented by Attorneys Mary Kay High and Roger
Hunko. The court having heard testimony and considered the written and oral arguments of counsel
now makes and enters these: :

FINDINGS OF FACT | o

1. On or about April 19, 2000 the defendant Mr. Robert Lee Yates .Tr was arrested and', o
charged with one count of the murder of Jennifer Joseph. He was. unmedlately ;
appointed counsel through the offices of the Spokane County Public Defense. .
Attorney Richard Fasy undertook the representatlon of the defendant on behalf of co
that office.

1. On May 18, 2000, defendant was charged in Spokane County Superior Court with eight
- counts of aggravated murder for the deaths of Ms. Joseph, Scott, Johnson, Was'sqn, -
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McClenahan, Oster, Maybin, and Durning. Additionally he was charged with one

count of attempted first degree murder and one count of attempted ﬁrst degree _

robbery of Ms. Sm1th

2. On behalf of defendant, Mr. Fasy began to pursue the possxblhty of “global resolutlon”

3. At

discussions with the Spokane County Prosecuting Attorneys Office. It began as a
“whatif” approach. Towards the end of June it became more “concrete”. The purpose
was to bring about a resolution short of the death penalty. He would not provide
information without assurances as to the detriment of his client. The wmdow of time
for these discussions was June 28 to July 17, 2000.

the Washington State Prosecuting Attorneys Summer “Conference ‘in. Chelan .

- Washington between June 13-16, 2000 Mr. Tucker and other state prosecuting:
attorneys, including former Pierce County Prosecuting Attorney John W, Ladenburg, -

had an informal conversation about this defendants case. Based on the cdnversatlons

at that meeting with the prosecuting attorneys, including John W. Ladenburg, and

based on the prosecutorial protocol of handling multi-venue prosecutions in.one .

venue, Mr. Tucker believed and had reason to believe that he had the authority to
prosecute the Pierce County murders of Melinda Mercer and Connie LaFontaine Ellis
that are the subject matter of this hearing. Mr. Tucker subsequently conveyed that
understandmg to defense counsel, Mr. Fasy : o
Gé -

- 4, Whenit became apparent to the Pierce County Prosecutors Ofﬁce that Mr Tuckerz was " s
anticipating plea negotiations which 1ncluded the possible elimination of the death . =
penalty a phone conference was arranged between Mr Tucker, Mr. Ladenburg, and o

other death penalty familiar prosecutors including but not limited to King County

Prosecutor Norm' Maleng and Yakima Prosecuting Attorney Jeff Sullivan,

Discussions included the problems posed with the prosecution, that DNA results

~ were not back, philosophical positions of plea bargaining the death penalty at this

stage of a proceeding, and other unstated issues. During that call, Mr. Ladenburg
expressed his disapproval of Mr. Tucker's suggestion that he might plea bargain the
death penalty in this case at this juncture. Mr. Ladenburg also told Mr. Tucker that
if he was considering plea bargaining the death penalty Mr. Ladenburg would not
allow Mr. Tucker to handle the Pierce County cases. During this phone call Mr.
Ladenburg revoked any and all authority implied or otherwise that he hadé g given to
Mr. Tucker to prosecute or plea bargain the Plerce County murder cases that are the
subject of this matter =

5. During the course 'of plea negotiations in Spokane ’during May and June, 2060,' defendaht' -

through his attorney Mr. Fasy offered to plead guilty to the two Walla Walla murders

and the Skagit County murder as well as to dlsclose the locatxon of the remams of o

Melody Murfin of Spokane
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a. Defendant never provided any written statements or other substantive
evidence relevant to the Walla Walla and Skagit County murders.
Mr. Tucker and police investigators who are familiar with those cases
agree that those cases were weak in evidence and would not have
been prosecutable, - '

b. Defendant took a polygraph which was arranged by Mr. Fasy. The =~
.. polygraph test evaluated defendant's truthfulness regarding the .~
content of a handwritten statement that defendant wrote and provided - R o
~ to the polygrapher regarding his crimes. That handwritten statement: - DAL
" has never been provided to police or prosecutors who remam unaware I
of its content .

6. On July1, 2000 Mr. Tucker made the decision to proceed with a plea agreement with the
defendant and started the process of putting together a plea’ agreement. Prior to July . I
- 13,2000, Mr. Tucker and Mr. Fasy drafted a proposed plea bargain agreement which =~ < -
attempted to resolve all murder cases from Spokane, Skagit, Walla Walla, and Pierce
counties. On July 13,2000 Mr. Tucker sent by fax a copy of that “draft”: plea bargain
to prosecutors from those specific counties mcludmg Mr. Ladenburg of P1erce,
County. : S

- a. The proposed plea bargain required defendant to disclose the location of * .=
the remains of Melody Murfin and also to assist poIlce with the S
location of a .25 caliber handgun that had been used i in some of the" L
murders.

b. Defendant did not disclose to the State the location of the remains of
Melody Murfin until October 2000, and defendant never provided
any assistance in the location of the 25 caliber handgun which to :
date has not yet been recovered. »

~ 7.0n Sunday, July 16 2000 Mr: Tucker sent via fax a letter to Mr Ladenburg requestmg ' VV _ e
© written authonzatlon to file the Pierce County cases in Spokane County S
i 8. On Monday, July 17, 2000 Mr, Ladenburg senta letter to Mr. Tucker statmg that Plerce :
' County would file its own cases in Pierce County. Mr. Ladenburg also left a voice
message to that effect. Mr. Ladenburg's office on or about that date filed the Pierce = -

County charges with the murders of Melinda Mercer and Connie LaFontalne Ellis.

9. Following the filing of the Pierce County charge Mr Fasy and Mr. Tucker contmued to
negoclate a plea agreement exclusive of the Pierce county charges .

3
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10. On October 13, 2000, defendant entered into a plea agreement with the Spokane County

Prose&utmg Attorney. In exchange for the State's decision in those specific cases
 filefin Spokane county not to seek the death penalty, defendant agreed to plea guilty -

- to those relevant first degree murders and one attempted first degree murder in
Spokane County, two first degree murders ﬁom Walla Walla County, and one ﬁrst ‘
degree murder from Skagit County. _ :

11 On October 16, 2000, the Spokane County Supenor Court accepted defendant's gLulty
plea to the specific cases filed on behalf of Spokane, Walla Walla, and Skajit
counties. The record is absent of any actions by the defendant at that proceeding
alleging any. violations of a plea agreement and/or that plea agreement, any
detrimental reliance in plea negociations, voluntariness of his plea, prosecutorial
misconduct, or any other matters relevant to this proceeding. The record is further

absent of any actions taken by the prosecution in the-Spokane pleato appraise t the . -
Spokane Superior Court of any objections to or comments by the victims of the © Ll
Pierce county slaymg as required pursnant to RCW 9.94A. 030 (37), 9. 94A 080 and o el

9.94A.090.

12. Defendant to date has not pursued any post -conviction motlon in Spokane County R

Superior Court chalIengmg h1s guilty plea or challengmg the app11cat1on of his plea o
agreement,

- CONCLUSIONS OF LAW

1. The defendant has falled to prove by clear, cogent and convincing ev1dence that the'
- doctrine of equitable estoppel should apply to the p]ea bargammg in thlS case B

2. Defendant has falled’to establish that a manifest mjust]ce has occurred and that the
application of the doctrine would not hinder or impair a governmental purposéor -
function. Similarly, defendant has failed to prove that he was injured in any way by .
representations made during the course of plea bargammg in Spokane County

3. Acceptance of a plea bargain is within the specnﬁc purv1ew of the_ tnal court. The
Superior Court of Spokane County accepted the plea agreement in that specific -
litigation. Any motion challenging the circumstances of plea bargaining germane to,

* related to, or relevant to this litigation must have been timely brought in Spokane -

County Superior Court pursuant to CR 4.2 (), RCW 9.94A. 090, and/or any other S

applicable statute or case law.
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4. Application of the doctrine of equitable estoppel to the plea ba.rgamlﬁg process as plead
and argues gy the defense in this matter would severely impair an Importa.nt
govemment function.

5. Defendant's motion to apply equitable estoppel to preclude the death penalty in the P1 erce
County aggravated murder trials is denied.

DATED: April 16,2002 -

VisiT INGTUDGE GORDON FoDFRE
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INSTRUCTION NO. _z____o
A “common scheme or plan” mcans‘ there is a connection between the crimes in that one crime is
done in preparation for the other.
A “comméﬁ scheme or pian" also 6}ccurs whén a persdﬁ devises an.oﬁerafchiﬁg c_rimihél plan aﬁd- ;

uses it to perpetrate separate but very similar crimes.
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No. 7

In order to prove “common scheme or plan” there mu st be a nexus between the killings

- that goes beyond the mere ﬁrmg of the fatal shots. The term “common scheme or plan refers to a

larger cnmmal de51gn of whrch the charged crime is on]y a part To prove the exrstence of thls

TS .aggravatmg cucumstance the state bears the burden of provmg beyond a reasonable doubt that

the killings must be connected by a larger criminal plan,

Washmgton v. Finch 975 P.2d 967, 944 (1994)
Benn v. Lambert, No. 00-99014 (9rh Cir, 2002)
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No. &

If you ﬁnd the defendant gullty of premeditated murder in the first degree as deﬁned in ';‘

instruction , you must then determine whether any of the foﬂowmg aggravatmg

‘cucumstances CX]St

The defendant committed the murder to conceal the.;cor_nmission ofa crime, or '

There were more than one person murdered and the 'nidrders of Mehnda Mercer"aind :. o
Connie L. Ellis were part of a common scheme or plan, or
The murder was committed in the course of, in ﬁxrtherance of, or in 1mmed1ate ﬂlght from |
.robbexy in the first or second degree | :
The State has the burden of provmg the existence of an eggravanng c1rcumsta;nce beyond
o -a reasonable doubt ‘In ordet for: you to find that there is an: aggravanng cucumstance m thxs case, { \
n you ‘must unammously agree that the aggravanng cucumstance has been proved beyond a o

reasonable doubt.

You should consider each of the aggravating cucumstances above separately If you o

: 'unammously agree that a spemﬁc aggravatmg circumstance has been proved beyond a reasonable

~ doubt, you should answer the specxal verdict “yes” as to that circumstance. If you una.mmously
agree that a specific aggravatmg circumstance has not been proved beyond a reasonable dOUbt.or
| you cannot unanimously agree, you should answer the special verdict “no” as to that '

circumstance.

©WPIC 30.03 Modified
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| )
Plaintiff, ) NO. 00 1 03253 8
)
V. ) :

: | o )  FINDINGS OF FACT - .
|ROBERT LEE YATES,JR. - - ) AND CONCLUSIONS OF LAW. -
S A ) ONEVIDENCE OF COMMON.
. Defendant.. - ) SCHEMEORPLAN

)

'common scheme or plan ev1dence of the Spokane homlcldes for which defendant was convxcted The
: defendant ROBERT LEE YATES, JR was represented by hlS attorneys Roger Hunko and Mary Kay

-{High and the STATE OF WASHINGTON was represented by PIERCE COUNTY PROSECUTING

CLEK287 5-23/2082 S4258807

AR

3253-8 16685488  FNFCL 05-23-02

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

On April 19, 2001, the parties appeared before the court for the State's motlon to admlt as proof of

ATTORNEY GERALD A. HORNE through his deputies Gerald Costello and Barbara Corey Boulet

The court, having considered the written materials and oral arguments, now enters’ the followmg

FINDINGS OF FACT AND CONCLUSIONS OF LAwW
RE: EVIDENCE OF SPOKANB MURDERS -

. a1 ' . Office of Prosecuting Atiorey Ol
' . ) v9'3.0 Tacoma Avenue South, Room 946 -
. "' Tacoma, Washington 98402-2171 .

3070 ST _ Main' Office: (253) 798-7400
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28

22

CLX287 5/23/2882 54258888

FINDINGS OF FACT
[

The State has proved by a preponderance of the evidence that the defendant committed the Spokane -

-~

murders, to which defendant previously entered guilty pleas.

IL

: The ev1dence wh1ch the State seeks to offer will establlsh that both the Spokane a.nd Plerce County._ |

-murders and murder v1ct1ms shared certain characterlstlcs that 1s that all of the murder v1ct1ms were women.i )

working in prostltutlon, that the Wemen engaged in drug activity, that all of the women we’re shot in» the head
with small ealiber weapons, that .mest of the women's heads \itere wrapped,in‘plsstie bags, thatrell of the
women were discarded in Iooatiens not ‘readivly apparent to passersby, that all of the-women were.._tr‘av.r_‘lsporl"tect-» -
by vehicle before the murders, that those victims who were not subbstantially d“ecompose(.i ex.ltibiite‘d;seminall B
fluid in thetr mouths;- yaginas, aﬁd anuses, and that all of the women were 'missieg item:s-,v 1ncludmgcash,
which‘they. would be expected to have. |
| | II. -
The evidence Which the State s_eeks to offer also will establis}:t.that the pefe_etréiter of "thes've‘ rﬁﬁreiers had i

a motive to cruise for women working in prostitution, then picked them up and took them to isolated areas -

Whe:e he shot them in the head, performed various sexual acts, 'a{_nd then disearded their bodies.

IV,

The evidence which the State seeks to offer also will establish that the perpéttatdr of the Spokéne County

. {murders planned the murders in advance by obtaining guns, ammunition, plastic bags, ‘and selecting - :

locations at which to discard the women's bodies.

FINDINGS OF FACT AND CONCLUSIONS OF LAW' _
RE: EVIDENCE OF SPOKANE MURDERS - 2

Offxce of Prosecuung Anorncy : !
" "930-Tacoma Avenue South; Room 946 3
e "~ Tacorna, Washington 98402-2171
3071 S o Main 0fﬁc;,;(253)798-7400 coa
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24
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270 . o S
|| FINDINGS OF FACT AND CONCLUSIONS OF LAW

CLK287 5/23/2882 54258889

V.
The evidence which the State seeks to offer also will establish that there are common features between

the charged crimes and the prior misconduct such that the charged crime and the misconduct are part of a

general plan and also will establish t_hat the perpetrator of the murders acted wuhan over'-‘.archihg"pl_éﬁ which"} -

he used rebeatedly to perpetrate separate but very similar crimes. - Exclusion of the evidence of the_‘Spokﬁne |

murders would unfairly limit the State's ability to prove the aggravator of common scheme or plan.

VL

Evidence of the Spokane murders is relevant and will be of consequence to the outcome to be determined -

1 compelling evidence which could lead a trier of fact to conclude that the perpetrator of the Spokane murders

was also the perpetrator of the‘Piérce County murders. -

VIL

Evidence of the Spokane murders possesses probative value which exceeds_ any iiﬁf;airlprejudiéiél effect. -
This is so even if the evidence is admitted for only one of the stated purposes. Further, ;'thevor‘llly' : 'p‘otential"
unfair prejudicial effect of the admission of this evidence is that the jury might incorrectly béonéidef'_the;. N

evidence as proof of defendant's propensity to commit the Pierce County murders. This issue is.cured by 1

giving a limiting iﬁstrucﬁdn". '
VIII.

Whether the Spokane murders were committed as part of a common scheme or plan has’ not ‘been

. ||previously litigate,d.in Spokane County Superior Court.

RE: EVIDENCE OF SPOKANE MURDERS - 3

3072 . - - Muin Office: (253) 798'-.'_]_400

-| by the trier of fact, The similafiﬁéé between the Spokane: m‘u_rders and ‘théjﬁPie_rce County mutders"vval;‘e’l";; 3

Office of Prosecuting Alforney - = = -
© 930 Tacoma Avenie South, Room 946
Tacoma, Washington 98402-2171°
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CLK287 5/23/2882 54258618

CONCLUSIONS OF LAW

Evidence of the Spokgne murders is relevant to prove identi‘ty of the murderer of Ms. Mercer and Ms.
Eliis. )
L
Evidence of the 'Spokane i’nﬁrders is relevant to prove IﬁetiVe of the rﬁurderef of Ms Mercer and Ms
Eilis. o |
L

Evidence of the Spokane murders is relevant to prove that the murderer of Ms. Mercer and Ms Ellis

acted with premeditation.

1\
Ev1dence of the Spokane murdefs is relevant to prO;/e the .eggravator of ".commorll schefne or plan" as-.ﬂv 1
deﬁned by RCW 10. 95. 020(10) | | ' | Lo
/
i
I
/
/

/"

FINDINGS OF FACT AND CONCLUSIONS OF LAW'
RE: EVIDENCE OF SPOKANE M URDERS 4 ’

Office of Prosecuting Auorney
930 Tacoma Avenue South, Room 946
- Tacoma, Washington 98402-2171
3 O 7 3 : . Main Office: _(253) 798-7400




17
18

19

20

21

2

Cod ||

25

26

27

28

23

Presented by:

%WW

: /Barbara Corey-Boulet ‘
4| Deputy Prosecuting Attomey

WSB# 11778

Approved as to Form:

Mary :Kay High
‘Attorney for Defendant

RE: EVIDENCE OF SPOKANE MURDERS -5

V.

CLK287 5/23/2Z8B02 54258811

Any potential unfair prejudice to the defendant will be cured by a limiting instruction to the trier of fact.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

DONE IN OPEN COURT this 7( day of May, 2002. -
- o

3074

/N OPEN COURT_ |
‘ CDPJ '
O MAY 2 1:2002:'

\ - Plerce Couhty Clerk

...............
[ ....-.-...--..-.’.

Ofﬁce of Prmecuung Atmrney ot
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171
Main Office: (253) 7987400
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No. ¢

The existence of a fact cannot rest in guess, speculation or conjecture. o

‘»State v. Golladay 78 Wn. 2d 111 470 P 2d 191 (1970) (Overuled on other grounds. ’
- State v. Carter, 5 Wn. App. 802, 490 P.2d 1346 (Div. I, 1971) ‘

- »."_Statev Summers, 107 Wn. App 373,28 P.3d 780 (Div.2, 200])

4031



APPENDIX G



. 2/2B/2882 1415 8B821

T

00-1-03253-8 16249988  AMINF 02-28-02

FILED
DEPT. 11

IN OPEN COURT

~—

2

3

~ FEB 25 2002

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
- INAND FOR THE COUNTY OF i_?IE.RCE
10 | STATE OF WASHINGTON, _, | | |
 11 C Plainum, | CAUSE NO. 00-1-03253-8 |
12 | vs. _ ' SECOND AMENDED INFORMATION .
13 | ROBERT LEE YATES, JR., - | -
14 S Defendant ( o | | F:, ;§ 2 2392

15 |DOB: 05-2732 SEX. MALE ~ RACE: WHITE
bl’6' SS# 532-56»2311 . - SID# UNKNOWN DOL#. UNKNOWN -
17
RS | : COUNTI : i PR
’ 18 IR § JOHNW LADENBURG Prosccutmg Attorney for Plerce County, in the name and by the authonty of

19 |l the State of Washington, do accuse ROBERT LEE YATES, JR., of the crime of MURDER IN THE FIRST
DEGREE WITH AGGRAVATING CIRCUMSTANCES, committed as follows: : S o

: That ROBERT LEE YATES, JR., in Pierce County, on or about 6-7 December 1997, with premedxtated
.2 l -{|intent to cause the death of another person, did shoot Melinda L. Merccr thereby causmg the death of Melmda L.

20

22 | Mercer , a human being, who died on or about 6-7 December 1997, and _

23 That further aggravated c1rcumstances exist, to-wit: the murder was committed in the course of‘ in
5 furtherance of, or in immediate flight from the crime of robbery in the first or second Degree and/or defendant
committed the murder to conceal the. commission of a crime; and/or defendant killed more than one victim and the
25 |lmurders were part of a common scheme or plan during the pcnod of May 1996 through October 1998, and

a6 |~ That further, during said conduct the defendant was armed with a firearm as defined in RCW 9.41: 010

27 invokmg the provisions of RCW 9.94A.310, and adding time to the presumptive sentence,' as p;ovndeq in RCW‘. s
28 v _ . ‘ _ ‘
SECOND AMEND ED INF ORMATION 1 ‘ ’ ‘ .Ofﬁcc of Prosecunng Altorney o

930 Tacoma Avenue South, Room 946

" Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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A TACOMA POLICE DEPT CASE - R JOHN w LADENBURG

—i

11

12

13 ||

14

15

17
18
19

20

23

24

25

26

27

28

"YATES, JR., of the crime of MURDER IN THE FIRST DEGREE WITH AGGRAVATING

10 I
September 1998, did shoot Conme L. Ellls thereby causing the death of Connie L. Ellis, a human being, e
who d1ed sometime between about 11-- 19 September 1998, and - - | '

defendant comrmtted the murder to conceal the commission of a cnme and/or the defendant killed more e

' agamst the peace and dignity of the State of Washington.

WA02703 and - * Prosecuting Attorney in and for sa1d County and
PIERCE COUNTY SHERIFF CASE : State. . : :
WA 02700 '

2/28/2882 1415 88822

00 1-03253 8 :

9.94A.370; contrary to RCW 9A.32. 030(1)(a) and RCW 10. 95 020(9)(10) (11), and agamst the peace and
dignity of the State of Washington.

COUNT Il
And 1, JOHN W. LADENBURG, Prosecuting Attomey aforesaid, do accuse ROBERTLEE

CIRCUMSTANCES a crime of the same or similar character, and/or so closely connected in respect to ,

time, place and occasion that it would be dlfﬁcult to separate proof of one charge: from proof of the others, : ‘
commmed as follows: . " E

That ROBERT LEE YATES JR., in Pierce County, on or about a period between il- 19

_ That further aggravated c1rcumstances exist, to-wit: the murder was comrmtted in the course of m -

furtherance of, or in immediate ﬂxght from the crime of robbery 1n the first or second degree and or

than one V1ct1rn, and the murders were part of 2 common scheme or plan during the perlod of. May 1996
through October 1998, . e L
That further, during said conduct the defendant was armed u(ith a firearm as defined m RCW :
9.41.010, invoking the provisions RCW 9.94A.310, and adding time to the presumptive senternce, as :
provided in RCW 9.94A.370, contrary to RCW 9A.32.030(1)(a) and RCW 10.95. 020(9)(10)(1 1) and - o

DATED this 25th day of February, 2002.

o (atl BB

GERALD T. COSTELLO
Deputy Prosecuting Attorney -
WSB#: 15738 :

SECOND AMENDED INFORMATION - 2 S . :Offxce of Proseculmg Auorney -
: - '930 Tacoma Avenue South, Room 946
: i . Tacoma, Washington 98402-2171
. ", Main Office: (253) 798-7400
1004 o U
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No. L~

If you are not satisfied beyond a reasonable doubt that the defendant is guilty of the crime -
charged, the defendant may be found guilty of any lesser crime, the commission of which is
necessarily included in the crime charged, if the evidence is sufficient to establish the defendant’s '

. guilt of such lesser crime beyc_md év reasonable doubt.

¢ 9]
&
L
o
V]

The crime of premeditated first degree murder uﬁth_aggfavaﬁng cirdﬁﬁléteinces‘ 'nécféss'aljil‘yv- : . ER

' includes the lessér crime of premeditated first degree murder.
When a crime has been proven against a person and there exists a reasonable doubt asto
" which of two or more crimes that person is guilty, he or she shall be convicted oniy of the lowest .

~ crime.

WPIC 4.11 .
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
RESPONDENT,
V. SUPREME CT. NO. 73155-1

ROBERT LEE YATES, JR.,

APPELLANT.

DECLARATION OF SERVICE

I, MARIA ARRANZA RILEY, DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

ON THE 30™ DAY OF JUNE, 2005, A COPY OF THE BRIEF OF APPELLANT WAS
SERVED ON THE PARTY/PARTIES DESIGNATED BELOW BY DEPOSITING SAID
DOCUMENT IN THE UNITED STATES MAIL:

X] KATHLEEN PROCTOR
PIERCE COUNTY PROSECUTOR’S OFFICE
930 TACOMA AVE S, RM 946
TACOMA WA 98402-2102

X1 ROBERT LEE YATES, JR.
DOC# 817529
WASHINGTON STATE PENITENTIARY
1313 N 13™ AVENUE
WALLA WALLA, WA 99362

H Hd 0C HNr 5002

3
.

SIGNED IN SEATTLE, WASHINGTON THIS 30™ DAY OF JUNE, 2005.
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