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A. IDENTITY OF PETITIONER 

Felipe Ramos. by and through his attorney Terri Ann Pollock, respectfully 

requests this court to accept review of the decision designated in Part B, below, pursuant 

to RAP 2.3 

B. DECISION BELOW 

Petitioner seeks review of the decision of the Honorable Brian Gain, King County 

Superior Court, denying defendant Ramos' motions to dismiss for violation of mandatory 

joinder rule, CrR. 4.3.1, and for a directed verdict of Assault in the Second Degree. See 

Orders of June 2oth and July 12'" 2005, attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

1. 	 Did the Superior Court err in allowing the State to proceed against 
the petitioner with manslaughter charges under the "ends of justice" 
exception to the mandatory joinder rule, CrR 4.3.1 ,where the 
manslaughter charge is related to the charges for which the petitioner 
was previously tried and was not joined o r  presented to the jury as a 
lesser included offense in the prior trial? 

2. 	 Did the Superior Court e r r  in failing to direct a verdict for Assault in 
the Second Degree against petitioner where the jury necessarily found 
every element of assault in the second degree beyond a reasonable 
doubt when it convicted him of murder in the second degree based on 
assault in the second degree? 

D. STATEMENT OF THE CASE 

On September 13, 1997, Joseph Collins was shot and killed at the Motel 6 in 

Sea-Tac, Washington where he was the manager living on site. Felipe Ramos and co- 

defendant Mario Medina were charged with first degree intentional (premeditated) 

murder while being armed with a deadly weapon. The State pursued an accomplice 

liability theory in trying the defendants. State v. Ramos, 124 Wn. App. 334,336, 101 P 
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1's opinion, State v. Ramos, 124 Wn. App. 334, 336, I01 P. 3d 872(2004 Div.1). See 

Appendix B. The jury was instructed on intentional first degree murder as well as the 

lesser included crimes of intentional second degree murder and second degree felony 

murder with assault 2 being the predicate felony. The jury found both Mr. Ramos and 

Mr. Medina guilty of second degree felony murder. The jury answered a special 

interrogatory that the state had not proven intentional second degree murder beyond a 

reasonable doubt. Id.at fn.3 1. 

On November 22, 2004, the Court of Appeals vacated Mr. Ramos' conviction 

pursuant to In Re Andress, 147 Wn.2d 602, 56 P.3d 981 (2002). See State v. Ramos, 

supra. The Court of Appeals opinion also addressed "whether the State may institute 

further proceedings on remand. Double jeopardy prohibits retrial on the original 

charges. The State seeks to file new charges of manslaughter." Id.at 338. The Court of 

Appeals held that CrR 4.3.1, the mandatory joinder rule, did not preclude the State from 

filing manslaughter charges against the defendants, even though they had not originally 

been so charged. Although the State conceded that the proposed manslaughter charges 

were related to the felony murder charges, the Court of Appeals found that the "ends of 

justice exception" to the mandatory joinder rule, CrR 4.3.1(b)(3), applied. Id.The Court 

of Appeals left the ultimate decision as to whether the manslaughter charges could 

proceed to the trial court. Id.,at 343. 

The State filed an Amended Information charging both Ramos and Medina with 

Manslaughter in the First Degree While Armed with a Deadly Weapon. See Appendix C. 

Mr. Ramos objected to the filing of the Amended Information based on a violation of the 

mandatory joinder rule and speedy trial violations. Argument was reserved. Briefing was 



filed by the parties and hearings were held before the Honorable Brian Gain on June gth 

and July 7"', 2005. A copy of Ramos' brief is attached as Appendix D. The orders are 

attached as Appendix A.  Judge Gain urged the parties to take an interlocutory appeal 

directly to the Supreme Court and certified the matter to the Supreme Court pursuant to 

RAP 2.3(b)(3). See Certification, attached as Appendix E. Ramos filed a timely Notice 

of Discretionary Review. 

D. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

Petitioner requests that the court accept review of this case under RAP 2.3(b)(2), that 

"the superior court has committed probable error and the decision of the superior court 

substantially alters the status quo or substantially limits the freedom of a party to act." 

Judge Gain of the King County Superior Court has certified that his orders in the case 

"involve[] a controlling question of law as to which there is a substantial ground for a 

difference of opinion and that immediate review of the order may materially advance 

ultimate termination of the litigation." RAP 2.3(b)(3). The issues the petitioner is asking 

the Supreme Court to review are present in many cases in which convictions have been 

overturned under In Re Andress, supra., and which are in various stages of litigation. 

Whether the state is able to now bring manslaughter charges against Mr. Ramos and Mr. 

Medina is clearly a controlling question of law and a determination of the issues now will 

"advance the ultimate termination of the litigation", as a ruling in favor of petitioner 

would avoid a lengthy and costly trial on charges of manslaughter. Should the trial go 

forward at this time and petitioner be convicted, an appeal is certain to be filed. 



Judge Gain clearly felt review by the Supreme Court prior to the case proceeding to 

trial to be appropriate. It is clear from his oral remarks that he felt constrained to rule as 

he did by the decision of Division I in this case.' 

1. 	 The Superior Court erred in allowing the State to proceed against the 
petitioner with manslaughter charges under the "end of justice" exception 
to the mandatory joinder rule, CrR 4.3.1, where the manslaughter charge 
is related to the charges for which the petitioner was previously tried and 
were not joined or presented to the jury as a lesser included offense in the 
prior trial. 

The State must charge an accused with all related offenses at the same time, CrR 

4.3.1(b)(3), State v. Anderson, 96 Wn. 2d 739,740, 638 P. 2d 1205(1982)(Anderson 11), 

or the defendant may later move to dismiss the related offenses that were not previously 

charged. a.When the State fails to join related offenses at the first trial, the related 

offenses later filed must be dismissed unless the Court finds the State has met one of the 

limited circumstances delineated in the mandatory joinder rule. Id.at 741 .2 The State 

has conceded that the manslaughter charges it has now brought against Mr. Ramos are 

related to the prior felony murder charges. Ramos, 124 Wn. App. at 875. Division I, in 

its decision on this case, found that the manslaughter charges were related to the earlier 

murder charges, but that the "ends of justice" exception to the mandatory joinder rule did 

not require the appellate court to dismiss the case. Division. I found that there were 

"extraordinary circumstances" (i.e. the Andress decision) that resulted in the convictions 

of the Ramos and Medina being vacated and that the circumstances were extraneous to 

' The parties have been attempting to obtain a transcript of the June gth, 2005 hearing. The process has 
been delayed as the court reporter is on medical leave. 

CrR 4.3.1(b)(3) provides in relevant part: "A defendant who has been tried for one offense may thereafter 
move to dismiss a charge for a related offense.. .The motion to dismiss must be made prior to the second 
trial, and shall be granted unless the court determines that because the prosecuting attorney was unaware of 
the facts constituting the related offense or did not have sufficient evidence to warrant trying this offense at 
the time of the first trial, or for some other reason, the ends ofjustice would be defeated if the motion were 
granted." Former CrR 4.3(c)(3) contains essentially the same language. 



the prosecutions of Ramos and Medina. Id. Division I found that the mandatory joinder 

rule did not require the appellate court to dismiss, but that "other factors may be relevant 

to determining the justice of further proceedings, and whether the ends of justice would 

be defeated by dismissing manslaughter charges against Ramos and Medina is, in the 

final analysis. a determination for the trial court." Id.at 343. It was thus in this context 

that Judge Gain was presented with the issues the petitioner now asks the Supreme Court 

to review. 

Division I noted that extraordinary circumstances existed when the Supreme Court, 

in the Andress decision, "abandon[ed] an unbroken line of precedent on a question of 

statutory construction after 25 years". at 342. However, Division I itself appeared to 

be abandoning a line of precedent in its decision in Ramos. 

For example, the Washington Supreme Court held that second degree felony 

murder and intentional second degree murder are related offenses that must be prosecuted 

at the first trial. State v. Russell, 101 Wn.2d 349, 352-53 678 P. 2d 332 (1984). In 

Russell, the jury acquitted the defendant of premeditated first degree murder and hung on 

the lesser included offense of intentional second degree murder. Id.,at 350. A mistrial 

was granted, and the State subsequently filed an amended information charging the 

defendant with intentional second degree murder. Id. At the start of the second trial, the 

State amended the information, alleging second degree felony murder as an alternative 

means of committing second degree intentional murder. Id.,at 350-5 1. The Russell court 

found that the mandatory joinder rule required that the second degree felony murder 

charge should have been brought at the first trial and that an amended charging document 

could not abrogate the rule's purview. Id., at 353. 



In both Anderson I1 and Russell, the Court dismissed prosecutions because the 

State failed to join the alternative means of committing the same crime at the first trial. 

Here, the State seeks to try Mr. Ramos for an offense which is not a lesser included 

offense of the offense of which he was convicted and which was not given to the jury for 

consideration in the first trial. The just-released opinion of this court in State v. Gamble, 

-P. 3rd-, 2005 WL 1475847 Wash 2005, upheld its prior ruling in State v. Tamalini, 

134 Wn. 2d 725, 953 P. 2d 540 (1998), that manslaughter is not a lesser included offense 

of felony murder. Therefore, CrR 4.3.l(b)(3) precludes the State from presently 

prosecuting Mr. Ramos for manslaughter. Russell, 101 Wn.2d at 352-53, Anderson 11, 96 

Wn.2d at 740-4 1 .  According to the Washington Supreme Court, this result protects the 

policies underlying both the mandatory joinder of offenses rule and the notion of issue 

preclusion. Russell, 10 1 Wn.2d at 353. 

The mandatory joinder rule requires a subsequent prosecution to be dismissed if 

the State previously tried the defendant for a related offense. CrR 4.3.1(b)(3), Anderson 

-11, 96 Wn.2d at 740-41, State v. Carter, 56 Wn. App. 217, 221, 783 P.2d 589 (1989). This 

outcome is necessitated by the policy articulated by the ABA Standards Relating; to 

Joinder and Severance and adopted by the Washington State Supreme Court in Russell: 

[Tlhe purpose of this section of the standards is to protect defendants from 
successive prosecutions based upon essentially the same conduct, whether 
the purpose in so doing is to hedge against the risk of an unsympathetic 
jury at the first trial, to place a hold upon a person after he has been 
sentenced to imprisonment, or simply to harass by multiplicity of trials. 

Russell, 101 Wn.2d at 353 fn. 1. Neither the policy underlying the mandatory joinder rule 

nor the rule differentiates between a prosecutor's intentional failure and negligent failure 

to join a related offense. State v. Dallas>126 Wn.2d 324, 332, 892 P.2d 1082 (1995). 



Accordingly, this rule is specifically intended to restrict the prosecutor's actions, 

regardless of the prosecutor's motives. Id. 

Consistent with such purposes, CrR 4.3.1(b)(3) does express three exceptions to 

the mandatory joinder rule's prohibition on a subsequent prosecution of related offenses: 

(1) the prosecution was unaware of the facts constituting the related offense; (2) the 

prosecution did not have sufficient evidence to warrant charging the related offense at the 

first trial; and (3) the ends of justice would be defeated by dismissing the prosecution of 

the related offense. CrR 4.3.1(b)(3). Clearly, the first two are inapplicable here. The same 

Certification for the Determination of Probable Cause utilized for the Information at trial 

in 1997 is used in support of the Amended Information filed almost ten years later. 

Further, the State has not identified any evidence that is now available to support the 

manslaughter charge that was not available in 1997. Therefore, the State cannot rely on 

these two exceptions to save its improper prosecution of Mr. Ramos. CrR 4.3.1(b)(3), See 

State v.Erickson, 22 Wn. App. 38, 44-45, 587 P. 2d 613 (1978). 

In Carter, supra., Division One analogized the "ends of justice" exception to the 

mandatory joinder rule to the relief from judgment allowed by Washington's Superior 

Court Civil Rule, CR 60(b)(1 I), and its federal counterpart, Fed. R. Civ. P. 60(b)(6). 

Carter, 56 Wn. App. at 222-23 (citing In re Marriage of Flannagan, 42 Wn. App. 214, 

22 1 ,  709 P.2d 1247 (1 985) review denied, 105 Wn.2d 1005 (1986)), Dallas, 126 Wn.2d 

at 333. In Dallas, supra., the Washington Supreme Court adopted the analogy proffered 

by Division I in Carter and clarified that standard to assist courts in the interpretation of 

the "ends ofjustice" exception to the mandatory joinder rule. See Dallas, 126 Wn.2d at 

333. This Court determined that the "ends of justice" exception could only allow the 



State to avoid the limits of the mandatory joinder rule if it could demonstrate 

extraordinary circumstances that were extraneous to the action of the court. a. 
Besides Carter and Dallas, the only appellate court decision reviewing the "ends 

of justice" exception to the mandatory joinder rules is the decision in this case. Ramos, 

supra. Seeming to apply the test enumerated in Dallas and Carter, Division I found that 

the exceptional circumstance at issue was the Washington Supreme Court's decision to 

"properly examine" the second degree felony murder statute and find that the statute did 

not allow assault to be the predicate felony for a second degree felony murder conviction. 

-Id., at 342. The Court of Appeals declared that such extraordinary circumstances were 

extraneous to the prosecution of the two defendants. a.at 342. The Court of Appeals left 

the final determination of whether the ends of justice exception to the mandatory joinder 

rules applied to the trial court to determine whether there may be "other factors" relevant 

to determining the justice of further proceedings., a.at 342. The court did not delineate 

what these "other factors" would be. Here, the state has no new evidence it will be 

presenting at trial with regard to the amended charges. 

The state did not seek lesser included offense instructions for manslaughter at the 

first trial, while it did seek such instructions with regard to intentional second degree 

murder and second degree felony murder. The defendants were convicted of second 

degree felony murder; manslaughter is not a lesser included offense of second degree 

felony murder. See Tamalini, supra.; and Gamble, supra. 

The Court of Appeals in this case failed to correctly apply the Dallas analysis 

because correctly interpreting the law and vacating invalid convictions does not 

constitute extraordinary circumstances. See State v. Moen, 129 Wn.2d 535, 538, 919 P.2d 



69 (1 996); State v. Darden, 99 Wn.2d 675, 679, 663 P.2d 1352 (1983) ("where a statute 

has been construed by the highest court of the state, the court's construction is deemed to 

be what the statute has meant since its enactment"). Judge Gain followed the ruling of the 

Court of Appeals. 

When the State's highest court interprets a statute, that interpretation relates back 

to the initial codification of that statute. This is not an extraordinary occurrence; it is 

merely the proper construction and application of statutes. As observed by the Court, this 

]nay lead to "harsh" results, but those results are the appropriate results. Darden, 99 

Wn.2d at 675. Accordingly, when the Washington Supreme Court found that under 

former RCW 9A.32.050(l)(b) assault could not serve as the predicate felony to sustain a 

felony murder conviction, that interpretation related back to the inception of the statute 

and was the correct application of the law. In re Hinton, 152 Wn.2d at 804; Moen, 129 

Wn.2d at 538; Darden, 99 Wn.2d at 679. 

Division 1's dicta in its opinion in this case that "extraordinary circumstances" 

exist is based on its inaccurate view that the Washington Supreme Court engaged in an 

about face repudiation of its prior decisions. However, the Andress court stated as 

follows: 

[Tlhe court ... has [nlever addressed [I the specific language of the 
amended statute in connection with the argument again advanced in this case. 
This is not surprising, because the statutorily-based challenges in Harris, 
Thompson, and Wanrow were all brought by defendants convicted under the prior 
version of the second degree felony murder statute, former RCW 9.48.040. We 
are thus faced with a change in the language of the statute which has never been 
specifically analyzed in the context here. 

Andress, 147 Wn.2d at 609. What the Washington Supreme Court found "not surprising", 

neither Division I nor a prosecutor claiming surprise can turn into an extraordinary 



circumstance. Therefore, the proper interpretation of a statute and its relation back to its 

inception is not extraordinary and the "ends of justice" does not apply. 

Even if the proper examination of a statute and the correction of its previous 

tnisinterpretation can be considered unusual, that extraordinary circumstance must still be 

extraneous to the court or affect the regularity of the proceeding before the "ends of 

justice" exception can apply. Dallas, 126 Wn.2d at 333 (citing Ackerman v. United 

States, 340 U.S. 193, 200, 71 S. Ct. 209, 95 L. Ed. 207 (1950), Flannanan, 42 Wn. App. 

at 22 1 ,  State v. Keller, 32 Wn. App. 135, 140, 647 P.2d 1247 (1982) (citing Marie's Blue 

Cheese Dressing, Inc. v. Andre's Better Foods, Inc., 68 Wn.2d 756, 415 P.2d 501 

(1 966)). This court has instructed that the proper inquiry is to distinguish "between errors 

of law and irregularities which are extraneous to the action of the court that go to the 

question of the regularity of its proceedings." Marie's Blue Cheese, 68 Wn.2d at 758. The 

courts in Washington have defined irregularity as "a more fundamental wrong, a more 

substantial deviation from procedure than an error of law." Keller, 32 Wn. App at 140 

(internal quotes omitted). 

In the only other two Washington cases that have interpreted the "ends of justice" 

exception to the mandatory joinder rule, the exception was not applied. Dallas, 126 

Wn.2d at 333; Carter, 56 Wn. App. at 222-23. Although these two decisions refused to 

apply the exception, they did not provide further guidance as to what extraordinary 

circumstances extraneous to the action of the court could warrant applying the exception. 

-Id. Despite this lack of guidance, the U.S. Supreme Court authority cited in the Dallas 

and Carter opinions does provide greater instruction. Carter, 56 Wn. App. at 223 (citing 



Ackermann v. United States, 340 U.S. 193,200, 71 S. Ct. 209, 95 L. Ed. 207 (1950), 

Klapprott v. United States, 335 U.S. 601, 615, 69 S. Ct. 384, 93 L. Ed. 266 (1949)). 

In Kla~prott ,  the U.S. Supreme Court relied on the "other reasons" clause of Fed. 

R. Civ. P. 60(b) to reverse the decision of the United States Court of Appeals affirming 

the District Court's dismissal of a motion to vacate a default judgment. 335 U.S. at 602-3. 

Mr. Klapprott was a native of Germany, but became a naturalized U.S. citizen in 1933. 

Id. Approximately a decade later, the U.S. Attorney filed a complaint alleging that the 

petitioner did not bear true allegiance to the United States of America and had not 

renounced his allegiance to Germany. Id.Mr. Klapprott was served with notice of the 

complaint, but failed to respond within the required 60 days and a default judgment was 

entered revoking his citizenship. Id.,at 603. 

Four years after the default judgment was ordered, petitioner sought to set aside 

the judgment. Id.The undisputed facts demonstrated that the petitioner had been arrested 

before the expiration of the sixty-day period and had been imprisoned consistently since 

that time. a.The Court acknowledged that petitioner had been imprisoned for a total of 

six years, 4 1/2 years of which was improper. Id.,at 607. Therefore, the Court allowed the 

petitioner to set aside the default judgment because his failure to respond to the 

immigration action was caused by the F.B.I.'s detention for unrelated and improper 

allegations. 

In the instant case, the State failed to join related offenses, and the State may 

argue that its decision to do so was extraneous to court action. To the extent a 

prosecutor, in filing second degree felony murder predicated upon a second degree 

assault, relied upon prior Washington Supreme Court decisions rejecting the application 



of the merger doctrine, those decisions did not prevent the filing of any related or lesser 

offenses. 

The  Andress court indicated the benefit to the State of the second degree felony 

murder statute: 

By electing to charge second degree felony murder, the State may, 
depending upon the circumstances, be relieved of any burden to prove 
intent or any comparable mental state. And, of course, by electing to 
charge second degree felony murder, the State does not have to prove 
intent to kill, or, indeed, any mental element as to the killing itself. 

Andress, 147 Wn.2d at 614-1 5. In this case, the jury specifically found that the state had 

not proved intent to kill. 

The State's failure to try Mr. Ramos for manslaughter was not outside its control, 

such as in Klapprott, and was not extraneous to court action. Therefore, the "ends of 

exception" will not allow the State to subject Mr. Ramos to successive prosecutions. 

The ultimate injustice Division One apparently sought to avoid was that no one 

would be held to answer if the State were precluded from recharging the defendants with 

manslaughter because of the mandatory joinder rule. a.at 343.3 By its own terms, 

however, the mandatory joinder rule contemplates relieving a citizen of the duty of 

having to defend against a charge once he has already been tried for a related offense. 

CrR 4.3.1 (b)(3). Accordingly, if the State were allowed to claim that the mandatory 

joinder rule's application violated the "ends of justice" every time the State's omission 

resulted in no party left to answer for a charge, the exception would swallow the rule. 

This would mean every time an appellant's conviction is vacated on appeal or by 

collateral attack the State could subject them to another prosecution for the same conduct 

$.Thus. ~f the ends ofjustice exception does not apply, Ramos and Medina cannot be prosecuted for killing 
Joe Coll~ns in the course of an assault." 



based on a related charge. Moreover, it would provide the State with the incentive not to 

join related offenses because if the conviction were set aside upon review, the State could 

make an accused run the trial gauntlet again and again. Therefore, the State could subject 

the defendant to successive prosecutions until it obtained its desired conviction. Russell, 

101 Wn.2d at 353. That result would violate the explicit purpose of the mandatory joinder 

rule and truly defeat the ends of justice. 

2. The Superior Court erred in failing to direct a verdict for Assault in 
the Second Degree against petitioner where the jury necessarily found every 
element of assault in the second degree beyond a reasonable doubt when it 
convicted him of murder in the second degree based on assault in the second 
degree. 

If a defendant's conviction is reversed, but the original jury necessarily found that 

each element of a lesser included offense beyond a reasonable doubt, a directed verdict 

should be entered against the defendant for that lesser included offense and he should be 

sentenced accordingly. State v. Hughes, 118 Wn. App. 7 13, 77 P.3d 68 1 (2003), State v. 

Brown, 50 Wn. App. 873, 878, 75 1 P.2d 33 1 (1988) (concluding there is "no logical 

reason, when each element of the lesser included offense has been found, that the trial 

court's failure to instruct on the lesser included offense should prevent the court from 

directing the trial court to enter such a conviction"). This rule provides a remedy for those 

citizens whose second degree felony murder convictions were vacated because of 

Andress. Hughes, 118 Wn. App. at 733. 

The recent Gamble ruling did not address the remedy to be imposed where 

there is a lesser included offense of which the defendant was necessarily convicted. In 



State v. H u ~ h e s ,  supra., the defendant's conviction had been vacated pursuant to Andress. 

Division I1 found that the jury found every element of second degree assault to exist 

beyond a reasonable doubt when it convicted Hughes of second degree felony murder. a. 
Division I1 found the appropriate remedy to be entry of a verdict of assault second degree 

against the defendant. Hughes, 118 Wn. App. at 733-34. 

Here, the jury necessarily found Mr. Ramos guilty of the lesser included offense 

of second degree assault when it  convicted him of second degree murder predicated on 

second degree assault in 1997. Judge Gain erred in failing to enter a directed verdict on 

assault in the second degree. 

CONCLUSION 

This court should accept review of Judge Gain's order. Judge Gain committed 

probable error. RAP 2.3(b)(2). His decision is in conflict with a decision of the Court of 

Appeals. Judge Gain has certified that that the order involves a controlling question of 

law for which there is substantial ground for a difference of opinion and immediate 

review will materially advance the termination of the litigation. Judge Gain's oral 

remarks clearly indicated he felt constrained by the decision of Division I in this case, but 

that that decision was in conflict with previous court opinions. Review by the Supreme 

Court is appropriate at this time. 

DATED this @-day of July, 2005. 

Terri Ann Pollock # 17010 
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24 11 murder first degree. 

11 Neither the state nor defense counsel asked the trial court to consider whether 
25 
26 II manslaughter first degree was a lesser of included offense of felony murder. 

Thus, the jury never considered the issue whether manslaughter first degree was a lesser 
27 1 
28 I1included offense felony murder 
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In addition to the above, the court incorporates by reference its o m  rulings and 

2 
 conclusions. E 
3 DATED this j2 
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Presented by:"a9 


day of July 2005. 

Scott Saeda, WSBA #I9496 

10 Attorney for Mr. Medina 
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12 Teri Pollack, WSBA #I 7020 


Attorney for Mr. Ramos 
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I O I  P.3d 872 

1 7 4  1 1  . 
1 L-t r,'nsIi.Xpp. 334, i01 P.3d 572 

(Citc. as: 121  \l'asli..L\pp. 334, 101 P.3d 871) 

( ' o ~ ~ r tof Appeals of M:ashington. 
Di\ ision 1 

STATE of M'ashington. Respondent, 
v. 


Felipe Joseph R4hlOS, .4ppeiiant. 

State of lt'ashington. Respondent. 


v. 
r\l:ir~u Aiejandro Medina. .4ppellant. 

TOS.43326-1-1, 43362-8-1. 

Bacligl-ound: Tv30 defenda~lts: c!?arged with first 
degree murder. were convicted in the Superior 
Cou:~,  Icing County, Michael J. Fox, J., of the lesser 
ini!uded of'f'ei~se of  second degree felony murder, 
based on the predicate offense of second degree 
assault. Dekndants  appealed. 

Holdings: The Court of .4ppeais. E l l i ~ ~ g t o : ~ ,  
.4.C.J..heid that: 
( 1 )  recent 1-~!le that feiony murder could not be 

predicated on assault applied to defendants, and 

( 2 )  nlandarol-), joinder ruie did not bar retrial of 

def?;.iic:aili~fa!-n-~ar~ria!!g!?r~r. 

?'scare?, :,I:? rcmandi-4. 


M'est I i e a d ~ ~ o t e s  

! I ]  Double Jeopard! -138 

135Hki38 P,4ost Clted Cases 


. ~-~ The "inar:dato!-1, joinder ru!e" prohibits siiccessive 
p~'osecu:~ons for related crimps ~ ~ n i e s s  applying r!le 
ri!le \.z o ~ l l ddefeat ihe ends ofl~ls t ice.CrR 4.3.1. 

j2j Courts w I O O ( I j  
j 06I;i !!Oi I j Mosr Cited Cases 
Su;?renls C'i)u;-t's reze:;: 113ld!i!_~ in 111 i . ~Pc~nvoiza! 
/<r~.~!!.~jjr7iq,f .?i?$?.t'~~, ;,:::ld 22: s r \ e  25!!?a? zssa:!!t 
PrsjiLaie c.-. ... case,,,,,e for f?ion:\, niurder. applied to 

k'age 2 of' 8 

of tu.o defentlal~ts con\,iited of feiony m u r d e r  b x e d  
on assault and whose zppeals were n o t  ).et final. 
tilereby requiring \,acation of their convictions. 
\\'estls RCW.4 9A.32.030, 9A.32.050. 

13)Double Jeopardy  -108 
I35Hk108 h4ost Cited Cases 
"Ends of justice" exception to mandatol-y joindcr 
rule applied such tllat ~nanslaughter retrial of turo 
defendants, \\)hose con\.ictions f e l o ~ ~ yfor m~u-der  
predicated on assault were vacated u n d e r  recent 
Supreme Court authority. was not barred; in 
requesting instr~~ctiollsfor felony murder  as  lesser 
included offense of originally charged f i rs t  degree 
murder, prosecutor relied on nearly three decades of 
caseiaw, and double jeopardy barred retrial on 
greater charges. U.S.C.A. Const.Amend. 5 ;  C1.R 
4.3.1. 

131 Double Jeopardy  -138 
l35Hk138 Most Cited Cases 
For pulllose of lnandatory joillder rule. offenses are 
"related" if they are ~vithin the jurisdiction and 
venue of the same court and are based on t h e  "same 
coi~duct." ~ ~ h i c h  is conducr icvclving 2 single 
criminal incident or'episode. CrR 4.3.1. 

,c,T , - . . L l .  
1-71 uuuuie  Jeopard!. m i 3 8  
135Hk138 h4ost Cited Cases 
Under the lnandztory joinder rule, a defendant who 
has been tried for one offense may Ino\'e t o  dismiss 
a later charge for a related offeiise, and the 1notio:l 
inust be granted unless the court finds that  because 
:he prosecudiig attorney was unau.are of the facts 
col~stitutillg the reiated offense or did not ha1.e 
s~f f ic ien t  mridence to ivarrant tryii2g this offense at  
the time of  the first rriai, or for some other  reason, 
the ends of justice \vould be defeated if t h e  metis:: 
.,.-..- ---.-*-,, ,LC s, a~iicd.CiR 4.3,i . 

[ l i j  Double Jeopard j - -138 
i jxhj 38 Rlosr Cited C a ~ s s  
Fn!. tile ":.rids of iilsrice" s::cea:ion to  iiie i~ialidei<,r), 

http:T,-..Ll


(Cite as:  123 \?'ash.App. 33.1, 1 0 1  P.3d 872)  

j~~lncte~.  app!!, so w s  to allo\\- ;.e:;,ial of a~.ulc .  t o  
defe:~~i;!nr1111 :I rr1;ited cha!-gc. rhe c.iriun~s~ancer 
inusr hi. cxtl-:!urd:na:!'. and those ciscums~ancss 
!IILISI SC c \ ~ I - ~ I J C O L I S10 rlie ~ C I : O I ~  go to t h ~01-

I , L , c L I ~ L ~ ~ ~ ~ \1 1 1 ~~ I ~ U L ~ C V ~ ! I I I ~ ~  I~ i '  C1.R 4.3 

171 1)ouble Jeopard!. e l 0 8  
l j5iH1;108 h l o s ~C ~ t e d  Cases 
Double Jsopardy barred retrial of defendants, \\,hose 
convictions f o r  ftlony murder \\;ere \.acated, on 
original chargc of first degree murder, since they 
\\el-e inlplicitly acquitted of first degree intentio~~al 
rnurdcr \ \hen the jury rctu~.ncd a \,el-dict on  the 
!essc!- ~!>clu".d nffei'e!:~: of feloliy niurdrr. U.S.C.P,. 
C'onst.Arnend. 5 .  
'"873 *335 Thomas 34. Kurnn~eso\ \ .  \I\'ashington 
Xppcllare Project. C!~ristopher Gibson. Nielsen. 
Brolnan & T<och PLLC. Seartie. A , for 
.~.]>pcll~!!:ls. 

D tnc  Martin, King Co Pros Attorney, James 
hlorr~sse! \?'hisman. King County Prosecutor's 
Office. Scdttie. U'A. f o ~Respundent 

1 I j The mandator! j o i ~ ~ d e rrule prohibits successi\ e 
p:-ose,~utic?ns for related crimes unless applying the 
rille \\.auld defeat the ends of jusrice. Here, Felipe 
i i emc~sand Ivlario Medina \Aere charged \4,ith first 
'336 degree intentianal murder. They were 
convicted nf fe!ony ml~rder  as  a !esser i!?c!uded 
offense. Their con\,ictinns must be ~ ~ a c a t e dunder 
t11e recent decision in h7 re i>ersonci Resiruinr of 
.~II I ; I I -Ess .[FN I] \J-llich held the felol~y murder 
statutes may not be in\;oi;ed n.here assault is the 
predicate felon>,. 

Thz State seeks to reti? b3th defendan~s 011 
iii~nsiaugllier charges. Tlie only question posed 
iie;.i: I S  ~\.lict!~el-!be jaindci- ;~:le proliib~ts :be filing 
:hi suci: cl:a;.g<s 2nd requlres us 13 dismiss I A I : ~  

p;-t,~udjce I . I-epressn~ed 2 u:-~exeected 
: ! : r i ] y- :r l,-cg stzndinz becis:~:lal ia:,. a d  

L,Lu,- .<
c,,, Gf jEsllcz ::,pp;lc:; t i ,  + A m  I L i l iij,;.,:, 2, lhc  * * >  L l l . .  -*!'In 

The cvn\.ictio~?s are jracated, and we remand for 
further proceedings consistent n.it11 this opil;ion. 

""853 F.4CT.Y 
111 1997. hlario h4edina li\.ed u.it11 his s is ter  I\4as1a 
and her ex-h:isband, Fe!ipe Ramos. One  dab, h4aria 
\\,as late for work at hfotel 6, 2nd her manager ,  Joe 
Collins, sent her home early. Mcdina a n d  Ramos 
decided to confront Collins. 

First, they retrieved a gun. Then they dro\ .e  to the 
motel, found Collins' apartment. and h ~ o c k e d  on his 
door. When Collins answered, hledina asked  1li1.n i f  
!ie had a problen~ ;:,i:h hlaria. Ecfare Collins could 
answer. either R a ~ n o s  or hledina shot him in the 
head. [FI'?] 

FNI h4edlna confessed to shooting 
Col l : :~~ ,but !ales recanted liis cofifessioii 
At t r~a l .  eat!) clei~ned the ofher retnc\,cd 
the gun and shot Collins. 

Rarnos and hlediila were charged \vith first degree 
intentional murder and tried jointly. The State 
pursued an accomplice liability theory. The  jury 
found the defendants guilty of the lesser included 
offense of second degree felony murder, based on 
the predicate offellse of  second degree assault. 

"337 Botll inen appealed, raising issues related to 
the accomplice liability instruction. [F1\73] Their 
appedis *ere first stayed pe::di::g this court's . . 
decision oii reheariiig in Siaie v. 7vguj:en. iF'n'41 
This slay u,as lifted after the Supreme Court  issued 
its decision addressing the same acconlplice liabi!ity 
instructioi~ in Stare 11. C1-oni17.[FN5] .4 second stay 
\j,as issued pending rhe Supreme Court's decision 
addressing harmless ell-or anal!,sis in cases \4,i:11 an 
improper acionTpIice liability instruction. Srare 1'. 

B J . o L ~ ~ ~ I .  Yet s:ay vsas ordered[FNh] another 
?ellding the decision in d l i d ~ . ~ ~ ~ .Final!!'. a stay \vas 
ordered p e n d i ~ ~ gthe decision in State 1,. hr~77~011 
LFTi"] (hoidiilg. .4rliircs:. applies to n i l  casts nor \,et 
fiaal).  This final stay \\,as lifted in July of this ),ear. 
a;;d briefing and a!,gumeni ;ire;.e ii~ldertiiierion the 
!oinder issue. !FN82 



(Cite as: 12-4 \1'ash..4pp.334, 101 P.3cl 872)  

tho e\,idencc. and i i~s~iff ic ic~i t  specificity in 
his scnttnce regarding his co~nmunit). 
!~l;;ccii1e!:r ohllgat~on 

FY3 9.4 \{'~.;h App. 396. 9 7 3  P 23 573. 
985 P.2d 460 i 1 Yyc)~. 

FN5,  143 \Vash.2d 56s.  13 P.3d 753 
(20150). 


J'\;, 151 \I'ajil.2d 783.  Y 1 P.>J SSS 
(1003) .  

J T X .  Kamos mo\,ed to staq his appeal yet 
again pending Supreme Couit re\.ie\\, of 
S i a i ~ .v. Gainble, l l S  \Vaih.App. 332, 7 2  
P.?d 1139 (2003). The motion \{!as denied. 

In Gan~ble. Division 7'\1~0remanded a 
slmi!a:- case for resentencing on 
~ i ~ a n s l a u g l ~ t e rcharges on grounds that first 
deglee manslaughter is a necessal-i!y 
~nc luded  lesser offense of second degiee 
fcioiiq murder b! assault id at 334. 
-339-40. 73 P.3d 113'9 The co~il-t d ~ d  not 
;.enland fur a I I ~ Ntrisl. no]- iiisc~iss tlie 
n?andator! joinder rule. Here. the State 
expressl! i e c i ~ n e d  to rei) on the analysis 
i:: G~1nbie. 

[ 2 ]  I11 ..?"izd!.e.cc.,the Supreme Court !le!d t!~ar under 
the felony murder ststutes. iFS9] assault cannot 
serve as the predicate crime for felony murder. 
[FZ I I]] In Hui:sori. the Court held that its decision 
In . - ~ I I ~ I . C ~ . ( . (  epplies to all czses not yet final u'hen 
.-li:Li~-c~.s., \ \ a s  deciJed, [FYI i l  Ramos and hdedina 
\\t.!-c co~:\ ~crciiuf  feIm\: n~urder  bzsed on assault. 
and t11e1.e hcs becn no final decision on their 
nppci!" The ~v!ing ill .41lc!i.crs una~nbiguoiisly 
zpp!ies to t h e ~ n ,  2nd we i.acate their convictions. 

P Tr h l  I .  15i  M'ash.2d at 791. 91 P.3d SSX.  

[3] *338 The only issue before us is \\,hctber t11c 
State may institute further proceedings on  I-ernnnL! 
Double Jeopardy prol~ibits retrial on tile ur~ginal  
charges. The State seeks to file ne\v charges of 
n~anslaugl~ter.  Ramos and Medina contend  ne\v 
charges are barred by the mandatory jo inder  rule. 
[FN171 

FN12. The mandatory joinclel- rule is set 

out ill CrR 4.3.1: 

(,b) Failure to Join Related Offenses.  

( I )  Tu.0 or  more offenses a r e  :.elated 
offenses. for purposes of this ru le ,  if they 
are \vithin the jurisdiction and v e n u e  of the 
same court and are based on the same 
conduct. 
(2) \?'hen a defendant has b e e n  charged 
with two or  more related offenses, the 
timely motion to consolidate then1 for trial 
should be granted unless t h e  court 
determines that because the prosecuting 
attorney does not have sufficient e.vidence 
to \\'arrant trying some of the offenses at 
:hat time. or for some other reason, the 
ends of jus~ ice  would be defeated if :he 
motion were granted. .A defendant's failure 
to so move constitutes a w-aiver of  any 
right of  consolidation as to related offenses 
wit11 \4,hicl1 the defendant l a e w  he  or she 
\ T r "  ,-h",npA
b s  US c * ~ u ~-rru. 

(3) A defei~daiit who has been tried for one 
offeiise may thereafter move t o  dismiss a 
charge for a related offezse, u ~ i e s s  a 
lllotion for consolidation of these offenses 
\has pre\.ious!y de9ie.i or the right of 
co~lsolidation a ,as  waived as pro\-ided in 
this f i l e .  T h i  fioiibn 70-dismiss  must be 
made prior to the second trial, a n d  shal! bc 
granted unless the court detsrmines that 
because tlie prosecuting attorney Mras 
aneu.are of the fccts cor,stitu;ing i h ~ f  
re!zted offei~se or  did not h2i .e  suiTIcient 
evidence to \vzrrant trying t!Gs offense at 
fhe 21mt of the first :%I. or f ~ r  some other 
..-asor.. the ends of !~s t izc  \x.ouid be." 
defi2ted i r ~ l  L A  r 1 ~ 1 1 d r ~A L \4'cl-c g!Ziiiles, 

http:..?"izd!.e.cc


(Cite as :  1 2 1  \I'ash..4pp. 334. 101 P.3d 872)  

"'875 [ - I ] [S] T!lc !.i~!c rcquii-es that relzted offenscs 
must be Joined for trial. "Offcnscs are related if  
t ! q  are \ \ ~ i t l ~ i nthe jurisdiction and \,enue of the 
same coiirt and 21.e based o ~ ?  the same conduct. 
'Same c o n d ~ ~ c t 'is condi~ct invoi\ing a sll~gle 
c!.in;~:~al ~ n c i d e n t  or episode." [FN13] A defendant 
\ \ho lias hecn tried for olic offense ma): nlo\,e to 
dlsniihs I:itc~- charge lor a rcla~ed offense. and the 
motion milst be granted unless the court finds "that 
Sccausc the prosecuting at to~ney \\'as i~! ;a~.arc  of 
the facts constitiiting the related offense 01. did not 
h;i\)c sufficient evidence to u 'a lnnt  t q i n g  t h ~ s  
o f f c ~ ~ s eat thc time of the first trial, 01. ,lo/."339 
yo!!lr r 1 / 1 7 ~ / - ~ m ~ s n ! ? ,!/?e e!!dx !.\:( jlis!ii,c ! ! ,CL!!I /  be 

111u!io1~ g~- t i l ? ie~ /( / ( J / " > L I I L J ~ /  if / / I ' ,  I~,C,I.C, " [I=% 131 

PN1.3. Sriirr 1 , .  M';II. \Y~/I.136 \ l ' a sh . l d  937. 
9j7.1 P.3d 66 (7002)  (citing Storr i,.Lee, 
131 Wash.?d 498. 503, 939 P.?d 1223 
( 19971). 

FN14. Id (emphasis added). 

The State contedes that the proposed manslaughter 
charges arc related to the felony murder charges. 
The State mail~tains. ho\ve\.er, that the ends of 
justice tsception app!ies here. 

01111
a fe\j cases h a \ €  discussed the ends of justice 
exception. In Sri-iie i .  Currel-, [FNl!] lacking any 
other source o f  guidznce. we analogized to ci\,il 
rules go\;e!ning relief fi-on] judgment. CR 60(b)!l!) 
~! I " JT . s  relief from a judgment for "[a]ny other 
I-eason j~istifying relief from the operation of the 
!udgment." [FN16] 1I:e noted that under 
\Vashington ceses, and ~inder  cases interpreting the 
identiczl federal pro\ ision. Fed.R.Ci\.P. 60(b) (6) .  
the rule " '1ests power in courts adequate to e~;a'sle 
then1 to ricate judgn?ents \\,iiene\.er siii.1~ aztion IS 
hppl-v;?i-latc to ac~co!l:p!ish lastice.' " hut that " 

'e\.\rao1-i!il1a1.1*'I I ! ~ C U I I : S ~ ~ I I C ~ S '  must be sho\\n to 
e~.ist to gall? re!ief under Fed.R.Ci\.P. 60ib);h)." 
[FT I-] U'e held that to il:\ oke rhe ends of justice 
e>:ccption to t!~e n1iand3toq joinder ru!e, "the S:ate 
!i?ilst slio\l ~!iere are 'extraordifi~rv circumstances' 
,h,,Av,,.-L,.,,,,ii:g Its applica:ior,." ; F N : ~ I  iVe then 
zc:l,:]u&c 11p suck ~.i:-;.ur::st2ll;fi ey;is:c.d i~~ Q:-~;'s 
, , a,,=, - . 

FN 17. Id. (quoting Klappi.orr v. Lhiircd 
Srares. 335 L1.S. 601. 615, 69 S . C t .  384. 03 
L.Ed. 266 (1949): Acko-niai711 I.. U17itetl 
Smrcs, 340 U.S. 193. 200, 7 1 S . C t .  209, 95 
L.Ed.  107 (1950)). 

F N l S .  Id. 

\IThile \?.c can conceive of a scenar io  v<he;e 
through no fault on its part the g ran t ing  of  a 
motion to dismiss under the iulc would preclude 
the State firo~n retrying a defendant or severely 
hamper it in further prosecution, such is not the 
case he:.e: The Statc can retry C a r t e r  on thc 
original charge. [FN191 

FN19. Id. 

"340 Tlie Supreme Court adopted and appl ied  the 
Carter- reasoning in Stare v. Dallas. iFN201 h that 
case, the State charged a ju\reniie with third degree 
possession of  .stolen property. Then, at t h e  close of 
its case. the State successfu!ly moired to substitute a 
charge of third degree theft. On appeal, the State 
conceded its amendnlent bvas untimely; tlle oniy 
issue \\.as whether the reversal should be \\lit11 or 
wir!~out prejudice. The Stare soagh? r e m a n d  to 
al]~\a!I ,  p2fliculal-ize:! inquiry illto the circaixsi;iices 
surrounding the State's failure to chzrge t h e  proper 
crime. The Court declined to remand and dismissed 
1vit1-1 pre'udice. obser\.ing that the rule operates  as a 
Iinlit on the prosecutor independent of  the 
prosecutor's intent: "Wl~ether the p r o s e c u m  
intends to harass o f  is sin~plj.  negligent i n  charging 
the \\.rang ""876 cr in~e.  [for~ner] CrR 4 . 3 ( c )  applies 
to require a dis~c:ssal of the second prosecution." 
[FN?11 

http:ho\ve\.er


(Cite as: 124 \\ ash..L\pp.334. 101 P.3d 872)  

i s ,/'or C i a  Justicc 
coii~rnentar!~ l i c  describes the 
nial-idator!~ joinder : . L I ! ~  ;is "lntendcd to 
protect def'ei>iiants from successl\,e 
p r o s c c ~ o ~ s  for unified conduct. 
pal-titularly \?hen the only reason for the 
se\~c;.al prosecutions is to hedge against the 
risk 01' a n  uns!~:npatIietic jur! at tlie first 
!!-ir:!. to p!acc a hold cpon a p e ~ s o n  after he 
ha5 bccn sentenced to ~mprisonmcnt. or 
s~mplyLo llarass b? nii~ltipIicit!i of trials." 
.4B.4S!a,~dur-CIS,tot. C ' l . i l ? ~ ~ t l ~ i l  Ju~t ice13-2.3 
(2d e .  IQSO & Sup1).1986) (internal 
quotatior! cni t ted)  

.4pp!ying the reasoning in C a ~ r ~ r . ,the Dallas Court 
held that the extraordinary circulnstallces required 
to in\,ol:c the ends of justice exception "must 
in\ u!\ e I.sasc)ns \s his11 are extraneous to tlie actic~ii 
of the court or g o  to the regu!arity of its 
proceedings." [FN22] The Court rejected the 
State's argu~nent  because "[tlhe case before us 
iil~o!\.esn \ c ry  ordinary mistake. Given its facts. 
there is no credible argument that extra or din as)^ 
circu~nstances existed and no reason to al loi~,  this 
case to go back to the trial court." [FN33] 

FA??. Id at 333. 892 P.2d IOS? 

[ b ]  C'ut.tet. and Da!!ns 1-a1.e two c!eir messzges: 
first. f ~ ) rrile exceprion to 2;2p!y, c;:-cuinsiances iiiiist 
be e..traordinary; and second. those circ~~rnstances 
must be "331 extraneous to tile action or go to the 
rcguIa;.ity of' the proceedings. This suggesis that 
\$here\,er else the exceprion ixlwy operate, it may 
app!? 14 hen tru!? L ! I ~ U S U ~ Icircumstances arise that 
r?l-eoutsldc the State's contsol. 

Such is ;he case here. In rt.qj:esting ir.st;-uctio~s011 
?he lesser-included offense of felony murder. the 
Starc relied oil nearly three decades of cescs 
inte~-p;tri:lg tiit. statutes cieGning iniirder \v!le~i det th 
UiCLi .3  in the course of a !'elon). In 1966. i ~ ?Sbcie \ I .  

. i j ~ i . / , i ~ ,  [Fh2 l ]  rhe Supreme Courr re!ecred :he 
U , - < 1 I I I 1 ? P  7 1...-,,., ,I , ,  thai !he assabi: ~nergeo  into the i i o i ~ ~ ~ c i d e .  
2,,,/ !,e.d r t ? t , . t ~ q  a::ri7?-;zc3 3:-iis~....::,- -
L.. L .A . > L L . L . L L - - , c L , L ' A  xoi-L L L L ~ l ~ ~ A  

rage 0 OT x 

1'3;:~ 5 

Seiony lnurder based on assault as t h e  pi-cdicate 
felony. 111 1976, the legislature revised t h e  cr.in~inal 
code. 111 1977, in Stare 5,. Tl~ot?~pson,[FK35] tile 
Court refused to o v e l ~ u l e  Har.1.i~and r e a f f i m ~ c d  its 
rejection of the inergcr doctrine. In its opinion in 
Ti7on1pso11, the Court observed that the 1976 
re\.isions did not change the felony m u r d e r  s~a tu tcs  
in any rele\.ant w.ay: 

W11ile it may be that the felony lnurder statute is 
harsh. and ~ , l i i l e  it does relieve the prosecution 
from the burden of proving intent to commit 
murder. it is the law of  this state. The legislature 
:.ecent!y inodified some parts of  o u r  criminal 
code, effective July 1, 1976. However ,  the 
statutory contest in question here was  left 
unchanged. 
The rejection by this court of the merger  rule has 
not been cha!Ienged by the legislatl~re dur ing  tlie 
nea:.ly 10 years since Hal-I-i.c, nor ha\,e any 
circurnstznces or colnpel!ing reasons been 
presented as to why we should ove1-i-uie the \*icws 
\\,e expressed therein. [FN26] 

FN26. Id. at 17-1 8, 558 P.2d 202. 

Laier cases continued to reject the merger  doctrine 
where assault was the predicate crime for felony 
murder. [FN27] 

FN27. See Stare I!. Jf'crzi-oli,, 41 M'ash.2d 
301, 588 P.2d 1320 (1978) [reaffiming 
refusal to apply merger doctrine t o  c:-ime 
of felor,); murder); Srare L.. Crarie, 116 
IlTash.2d 315. 333, 803 P.2d 10 (1951) 
(reiterating r e h s a l  to abandon felony 
murder do~tri::~).  T!;e courts of epaca] 
h2L.e also repeatediy rejecreci cha!ienges to 
the ? i o ~ : - i ~ t yo f  zssault as :he prcdicztc 
crime fn; fe!onv ~ u r d e r .  Set S:a:l: 1 ,  

S,-$oi.d, 24 i lrzsk.App. 7Sj. -87-90.65L 
P.36 G s Q  1:379!: 1 r ; l p  1. -- 25 



- - 

(Cite as: 124 \\'ash..App. 334. 101 P.3d 8 7 2 )  

'342 '\\'liilc tlicqe cs.;e.: ~rcflecteil ~ninorit!' \,ie\i. 
alnoilg states that had confronted the Issue, [Fn'2b] 
our Iiigh coui-t adhered to the felony ""877 ~ilurder 
doctrine \\.ith unwavering consistency until 2007. 
Then. in ,411dr-ess, the Court held the 1976 
amsndinents to the criminal code had never been 
~ x ~ ~ J u I ! ~  csarni~ied. and concluded that the 
legisiature did not intend assault to servc as the 
predicate felony fol. murder. [FN2Y] 

FN2S. See, e g. ,  Tlzonlpson, 88 iYash.?d at 
33. 558 P.3d 702 (Utter, J. .  dissenting). 

FN29. 147 \Vash.?d at 615-16. 55 P.3d 
98 I .  In the ~4,ake of rindress, rlie 
l i , , ~~,isidture amendcd the felony murderc 

statutes to reinstate felony murder based 
011 assau!?. The State acki?o~,ledges t!ie 
ncu8 alnelldmen? does not app!)~ to F a r m s  
and hledina. 

For :he Court to abandon an unbrokeil line of 
l~recedelit on a fluestion of statutory construction 
afier more than 25 years is highl), u!?usur,l. and the 
~ i c c ~ s ~ o ndo  \ \as  ccllainly extraneous-to the to su  
prusrcutlons of Ramos aild hledi~ia .  This is not a 
case 111which the State negligently failed to charge 
a related crime. or engag-d in hsrassment tactics. 
I ! ? .  the Siaie filed chxges  and ~oug!ii 
s t - t i  in accordance with long-siziidicg 
!:i~e:u:-etat~ons3f s:a!e :rirl:ii;al stztutes. The fact 
+ * . ,  tht con\.ic:~ons ;hus ;)btained must iio\v be 

i:;-t:.d 1.. :eslj!t of e:,t.acr:'iiy.q c;rcumsy~nces 
oillsldr :!?r 5:h:e 5 cofirrpi. 

[;I Further, Rarnos and Medina cannot bc  retried 
oil the original charge. because they were implicitly 
acquitted of first degree ~ntcntional m u r d e r  wlicn 
the j ~ i r y  returned a \.erdict on the lesser il~cludcd 
offense. [FN30] Nor can they be retried on  the 
lesser included offense of second degree  "343 
intentional murder. because the jury exprcssl!. 
found that the State failed to pi.o\,e they acted ~j i t l l  
intent to cause Collins' dcat11. [FK3!]T h u s .  if tlic 
ids of justice cxceptioll does not appll, .  R a ~ n o s  

and A4edina cannot be prosecuted for killing Joc 
Collins In the course of-an assault. 

FN3O. See Price 1.. Georgia, 398  U.S. 323, 
328-29. 90 S.Ci. 1757. 26 L.Ed.2d 300 
(1970) fjeopardy attaches when acquittal is 
implied by conviction o f  lesser included 
offense, when the jury had full oppol-runity 
to rerun1 a verdict on the greater charge); 
Stare v. Lin to i~ ,122 MTash..4pp. 7 3 ,  SO, 93 
P.3d 183 (2004) (double jeopardy 
prohibits a second trial on first degree 
assault u ~ l ~ e n  was ofdefendant convicted 
the lesser included offense o f  second 
degree assault). 

FN31. The court instructed the jury that. 
should they fail to return a guilty verdict 
on the first degree murder charge,  they 
shouid consider rhe lesser inciuded .offense 
of second degree ~nurder .  The to convict 
ir?stn.x?ions for second cirgree :xurder 
; n ~ l ~ ~ d e d .the al:ernati;.c i s ofL A * " , U  

iiltentionai murder ("2(a)") a n d  felony 
murder ("2Cb): (c), a11d (a)") .  C1e:k's 
Pzpers at 130. 132. If the jury returned a 
guilty \.erdict on second degree ;nurder. i; 
\\.as required to say \?.hether the State had 
p r o \ ~ e n  eleln2nt ?(a) beyond a re2soniblc 
doubt. The jury answered in the negati1.e. 
The \erdict form also zsked ~+,he therthe 
jury unanimously agreed the Slate had 
proved e!emei~ts 2jb), (c), and (dl beyond 
2 rezsonable doubt, to ~ , h i c h  the jury 
~nsivered "J'es." Cleric's Pa2ers at !47-48. 



(Cite as: 114 \ \ 'ash.App. 333, 101 1'.3d 8 7 2 )  

Ot!lei- iiictors Inay ~ I C  rcIe\,nnt to dctc!-mini~~gthe 
1as:ii.c of f';inl1cr i>rocc:dii~gs. a:id \vl-Iethel- the ends 
of j ~ i s t l ~ en ould bc dcfcared 19 dismissing 
i-nanslauglite~. chal-ges a g a i ~ ~ s t  and Rleciina is.K i ~ n ~ o s  
In tlic final analys~s.a deter~ninarion for the trial 
court. But i4.e hold the mandatoi-y joinder 1.i11e does 
no: i.eqiilre this court to dismiss \:,i:h p re j~d ice  :lo\v. 

\Iie vacate Ramos '  and h?edina1s col?\,ictions and 
remand for further proceed~ngs consis te~~t  with this 
oplnion. [FN33] 

FN33. Should the court allo\4' charges. 
and should the State again pyoceed ~ ~ n d e r  
a n  accomplics liability theory. the jury 
~ s t r u c r i ~ i s  must c o n b r n ~  ro the 
requirements of' Srcrre I , .  Rohei.rs. 142 
\I'ash.?d 471. 509- 13. 14 P.3d 713 (2ODCi) 
2nd State 11. C~.onin .  142 Wash.2d 568, 
578-82,14 P.3d 752 (2000). 

\I'ECONCUR:COX,C.J..
and AGID, J. 

http:Rohei.rs
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SUPERIORCOURT OF 14JASHISGTON FOR K h l G  COLYTY 

?'HESTATE OF \'ASHmGTON. 1 
Plaintiff. ) 

1'. ) NO. 97-C-07233-9'4 KXT 
) 97-C-07284-7.4 KNT 

MARIO ALEJANDRO MEDIN'4, and 1 
FELIPE JOSEPH R4h4OS ) .%h4ENDED INFOm,dATION 
and each of them. 1 

1 
Defendants. ) 

I. Nor111 hilaleng, Prosecuting Attorney for King County in the name and by the authority 
of the State of Washington: do accuse h4ARIO ALEJANDRO MEDNA and FELIPE JOSEPH 
RIZMOS. and each crf tE.em. ~f the crin?e cf 3llsnsIaughtcr ir, :he First Degree. eommlxed 3s 
follou~s: 

That the defendants MARIO ALEJANDRO MEDfiTA and FELIPF JOSEPH Pu4h/IOS. 
and each of tlieiii. in King Couniy. '\iTashingron on or about Septenlber 13, 1997, did recklesslv 
cause the death of Joseph Collins, a human being, who died on or about September 13, 1997; 

Co!rtl+arj to RCIT 9?L.32.060(1)(a). and against the peace and dignity of the State of 
\fTashington. 

.4nd I, Xorm hdaieng, Prosecuting Attorneq far King Counry in the name and by the 
aurhoriiy of :he State of X'ashington further do accuse the defendarits Pb4ARIO ALEJANDRO . r n -

L V L L L ? ~ ~ ~ .21:i FELIPE JOSEI'H R4hfOS, and each of them. at said :!me of being amled \vith a 
9m13 handgun. a firearm as defi:~ed in RCIV 9.11. '3lU. u~lder the au:hor:~r of RCM7 
9.?4A4.510(3). 

Ser;ii,r Depu?jrPrcsscuting i"ittorney 
N . ~ r mh i f a l ~ n g .Prosecuting Attari~e!, 
14 554 L ~ n gCount! Courliiouse 
5 16 Tiwd Avenue 
Lcattic \?'asii~ngronYl:  104 
2 0 6 J 2Qh-~000  
; ;:>. (206 :4!,-()<)<< 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY 

1 

TATE OF WASHINGTON, 
)
1 
) 

NO. 97-1-07284-7 A SEA 

MOTION TO DISMISS AND 
Plaintiff, ) MEMORANDUM IN SUPPORT 

THEREOF 
VS. 

ELIPE RAMOS, 
j
1 
1 

Cler.kJsAction Required---Scan 

Defendant. 
) 

MOTION 

COMES NOW, the defendant, Felipe Ran~os, by and through counsel of record, Terri 

4nn Pollock, and moves this Court for an order dismissing all charges against Mr. Rarnos. This 

notion is based on CrR 4.3, former CrR 3.3, and the speedy trial and due process clauses o f  the 

Jnited States and Washington Constitutions and the attached Memorandum in Support. 
:7--L~%C 

DATED this &day of.MTy, 2005 

Terri Ann Pollock 817010 

ILIOTEOXTO DISRTISS SOCIETY OF COUNSEL 
REPRESENTING ACCUSED PERSONS 

1401 East Jefferson Street 
Pdge I of 22  Suite 200 

Seattle, M7ashington 98122 
(206) 322-8400 



MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

STATEMENT OF FACTS 

On September 13, 1997, Joseph Collins was shot and killed at the Motel 6 in Sea Tac, 

where he was the manager living on site. Felipe Ramos and co-defendant Mario Medina were 

:l~arged with first degree intentional (premeditated) murder while being armed with a deadly 

weapon . See Information attached as Appendix A. The State pursued an accomplice liability 

:heory in trying the defendants. Maria Ramos, the wife of Felipe and brother of Mario Medina 

was employed at the Motel 6 where Collins was the manager. On the night Collins was killed, 

Vlaria Ramos had been sent home from work and the defendants were believed to have gone to 

:he Motel 6 to see Collins. Mr. Medina confessed to shooting Mr. Collins. At trial, Medina 

estified and denied shooting Collins, implying that Mr. Ramos shot Collins. Ramos did not 

estify at trial. State v.  Ramos, 124 Wn. App. 334, 336, 101 P. 3d 872(2004). The jury was 

nstructed on intentional first degree murder, as charged, as well as the lesser included crimes of 

ntentional second degree murder and second degree felony murder with assault 2 being the 

~redicate felony. The jury found both Mr. Ramos and Mr. Medina guilty of second degree 

elony murder. The jury answered a special interrogatory that the state had not proven 

ntentional second degree murder beyond a reasonable doubt but that the state had proven felony 

On November 22, 2004, the Court of Appeals vacated Mr. Ramos' conviction pursuant tc 

n Re Andress, 147 Wn.2d 602, 56 P.3d 981 (2002). See State v. Ramos, supra. Mr. Ramos was 

eturned to King County and the State filed an Amended Information charging both him and Mr. 

dedina with Manslaughter in the First Degree While Armed with a Deadly Weapon. See 
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.4ppendix B. Mr. Ramos objected to the filing of the Amended Information based on a violation 

of the mandatory joinder rule and speedy trial violations. Argument was reserved. 

ISSUES 

1. 	 Should this Court dismiss the Second Amended Information and prohibit the State 

from filing any other charges related to the vacated second degree murder conviction 

based on a violation of the mandatory joinder rule CrR 4.3.1(b)(3)? 

2.  	 Should this Court dismiss the Second Amended Information and prohibit the State 

from filing any other charges related to the vacated second degree murder conviction 

based on a violation of CrR 3.3, and the speedy trial clauses of the State and Federal 

Constitutions? 

3. 	 Should this Court direct a verdict for second degree assault be entered against Mr. 

Ramos because the jury necessarily found every element of that crime beyond a 

reasonable doubt when he was convicted of second degree murder predicated on 
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ARGUMENT 

1 .  	 CrR 4.3.1 (b)(3) REQUIRED THE STATE TO JOIN ALL RELATED 
OFFENSES WHEN MR. RAMOS WAS TRIED IN 1998 AND THIS COURT 
SHOULD DISMISS ANY AND ALL CHARGES RELATED TO THE 
VACATED SECOND DEGREE FELONY MURDER CONVICTION.' 

The State must charge an accused with all related offenses at the same time. CrR 

4.3.1(b)(3), State v. Anderson, 96 Wn.2d 739, 740, 638 P.2d 1205 (1982) (Anderson 11). 

Otherwise, the mandatory joinder rule later allows the defendant to properly move to dismiss thc 

related offense that was not previously charged. Id.The mandatory joinder of offenses rule is 

premised on the theory of issue prec l~s ion.~  State v. Russell, 101 Wn.2d 349, 353, 678 P.2d 332 

(1984). Under this rule, offenses are related if they occur within the jurisdiction and venue of the 

same court and are based on the same conduct. CrR 4.3.l(b)(l), State v. Lee, 132 Wn.2d 498, 

501, 939 P.2d 1223 (1997). In this context, same conduct means conduct involving the same 

criminal incident or episode. Id.,at 503. The same criminal incident or episode is the same 

physical act or series of physical acts. Id.When the State fails to join related offenses at the first 

trial, the related offense must be dismissed unless the Court finds the State has met one of the 

limited circumstances delineated in the mandatory joinder rule. Anderson 11, 96 Wn.2d at 741. 

' CrR 4.3.1 (b)(3) provides in relevant part: "A defendant who has been tried for one offense may thereafter move to 
iismiss a charge for a related offense.. .The motion to dismiss must be made prior to the second trial, and shall be 
granted unless the court determines that because the prosecuting attorney was unaware of the facts constituting the 
related offense or did not have sufficient evidence to warrant trying this offense at the time of the first trial, or for 
some other reason, the ends ofjustice would be defeated if the motion were granted." Former CrR 4.3(c)(3) contain: 
zssentially the same language. 

! Issue preclusion is also known as collateral estoppel and is distinguished from "claim preclusion" (resjudicata). 
Hisle v. Todd Pacific Shipvards, 15 1 Wn.2d 853, 865 N9, 93 P.3d 108 (2004). 
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The State may argue that the Court of Appeals opinion is this case gives the State the 

wthority to go forward with the manslaughter charges. The Court of Appeals opinion did find 

that the only way Ramos (and Medina) could be prosecuted for killing Collins would be if the 

znds of justice exception to the mandatory joinder rule in CrR 4.3 applied. Id. However, the 

Court of Appeals also held that "Other factors may be relevant to determining the justice of 

further proceedings, and whether the ends of justice would be defeated by dismissing 

manslaughter charges against Ramos and Medina is, in the final analysis, a determination for thc 

:rial court." Id. at 342. In a footnote regarding jury instructions, the Appeals Court held, 

'Should the court allow new charges.. .bury instructions on accomplice liability should conform 

:o Roberts and Croninl." Id. at footnote 33 (emphasis added; citations omitted). Thus the Court 

~f Appeals opinion does not automatically give the State authority to try Mr. Ramos on 

nanslaughter charges. 

a. 	 Second d e ~ e e  felony murder, intentional second degree murder, first 
degree manslaughter, and second dea-ee manslaughter are all related 
offenses because they are based on the same criminal incident. 

In 1997, the State brought Mr. Ramos to trial on one count of first degree murder while 

irmed with a deadly weapon for the murder of Joseph Collins on September 13, 1997. The cour 

nstructed the jury on first degree murder as well as the lesser included offense of second degree 

nurder under both the intentional murder and felony murder alternatives. The Amended 

nforrnation charges Mr. Ramos with Manslaughter 1 while armed with a deadly weapon in the 

leath of Joseph Collins on September 13, 1997. See Appendix B. The manslaughter charge is 

.elated to the offenses in the 1997 trial because it occurred within the jurisdiction of the 

flasllington State Superior Court, it occurred within the venue of King County, and is based on 
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the same criminal incident as in the prior trial. Anderson 11, 96 Wn.2d at 740-41. Therefore, CrR 

4.3. I (b)(3) precludes the State from prosecuting Mr. Ramos for manslaughter. Id.,Russell, 101 

Wn.2d at 352. 

b. 	 The failure to ioin the related offenses results in the dismissal of the 
Amended Information. 

To cure the State's violation of CrR 4.3.1(b)(3), the present action must be dismissed 

with prejudice. Anderson 11, 96 Wn.2d at 740-4 1. In Anderson I, 94 Wn.2d 176, 190-9 1, 6 16 

P.2d 612 (1980), the defendant was convicted of the first degree murder of his step-daughter by 

the means of "extreme indifference to human life." The Washington Supreme Court found this 

sllegation to be inappropriate given the facts of the case in relation to proper statutory 

interpretation. a.The court concluded that the State's application of the "extreme indifference" 

means of committing first degree murder functionally eliminated the crime of intentional second 

jegree murder. Id.Accordingly, that first degree murder conviction was vacated and the cause 

was remanded. a. 
The State filed a new information charging the defendant with premeditated first degree 

nurder, again seeking to prosecute Mr. Anderson for the same criminal incident that was the 

~ a s i sfor the first trial. Anderson, 96 Wn.2d at 740 (Anderson 11). Prior to the second trial, Mr. 

4nderson moved to dismiss the charge on double jeopardy grounds. a.The trial court denied tht 

notion to dismiss and Mr. Anderson was convicted of the premeditated first degree murder of 

is step-daughter. a. However, the Washington Supreme Court reversed the premeditated 

ntentional first degree murder conviction because the State violated the mandatory joinder rule 

~y not alleging the two alternative means of committing first degree murder at the same time. 
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Anderson, 96 Wn.2d at 740-41. The court found that since the death of the defendant's 

stepdaughter was  the basis for both first degree murder allegations, the mandatory joinder rule 

was implicated and the related offenses should have been joined in the first information. a.In 

addition, the court rejected the State's argument that dismissal was improper because the 

prosecution had since acquired evidence of premeditated murder that was not available at the 

first trial. Id.at 741. This new evidence was an affidavit that described the defendant's 

relationships with prior wives and an offer of proof that a pediatrician would testify, from 

medical records, that the circumstances leading up to the death of the child were intentional. a .  

The court failed to see the value of this information or how this evidence was not previously 

available to the prosecution. Id.Therefore, the court reversed the conviction and dismissed the 

premeditated intentional first degree murder charge with prejudice. a. 
Similarly, the Washington Supreme Court held that second degree felony murder and 

intentional second degree murder are related offenses that must be prosecuted at the first trial. 

Russell, 101 Wn.2d at 352-53. In Russell, the jury acquitted the defendant of premeditated first 

degree murder and hung on the lesser included offense of intentional second degree murder. Id., 

at 350. A mistrial was granted, and the State subsequently filed an amended information 

charging the defendant with intentional second degree murder. a .  At the start of the second trial, 

the State amended the information, alleging second degree felony murder as an alternative mean: 

of committing second degree intentional murder. Id., at 350-5 1. The Russell court found that the 

mandatory joinder rule required that the second degree felony murder charge should have been 

brought at the first trial and that an amended charging document could not abrogate the rule's 

purview. Id.,at 353 
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In both Anderson I1 and Russell, the Court dismissed prosecutions because the State I 
failed to join the alternative means of committing the same crime at the first trial. Here, the State 

3 
seeks to try Mr .  Ramos for an offense which is not a lesser included offense of the offense of 

4 


M hich he was convicted. See State v. Tamalini, 134 Wn. 2d 725, 953 P. 2d 540 (1998), which < 

6 holds that manslaughter is not a lesser included offense of felony murder. Manslaughter 

7 I / instructions were not given at the first trial. Therefore, CrR 4.3.1(b)(3) precludes the State from I 
X 

presently prosecuting Mr. Ramos for manslaughter. Russell, 101 Wn.2d at 352-53, Anderson, 96 
<I 

Wn.2d at 740-4 1 .  According to the Washington Supreme Court, this result protects the policies 
) I /

underlying both the mandatory joinder of offenses rule and the notion of issue preclusion. I /  
In 1997, the State failed to prosecute Mr. Ramos for first or second degree manslaughter. 1 I I 


I' Manslaughter is a related offense and the mandatory joinder rule compelled the State to ( 1
I5 

prosecute Mr. Ramos with the related offenses at the same time it tried him previously. CrR 
16 

I1 4.3.1(b)(3), seeAnderson 11, 96 Wn.2d at 740-41. In Russell, the court permitted the State to file 
l 7  

a new information that charged the defendant with intentional second degree murder, because, at 
l 8  1 1  
19 the first trial, the State requested the court to instruct the jury on the lesser included offense of 
20 

intentional second degree murder. Russell, 101 Wn.2d at 352-354. At the second trial, the State 
2 1 

was forbidden, however, from alleging second-degree felony murder because that offense was 
99 


I1neither alleged in the original information nor charged to the jury as a lesser included offense. a. 
23 

The State may argue that Anderson I1 provides authority to charge Mr. Mathews with I 
2 j  

first or second degree manslaughter because the Anderson 11 court did not prohibit the retrial of 
2 6 

the defendant on the lesser included offenses of second degree murder or first and second degree 
2 7 

manslaughter. Anderson 11, 96 Wn.2d at 741 -742, fn. 3. See State v. Gamble, 1 18 Wn. App. 332, 
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338-39, 72 P.3d 1139 (2003). However, the Washington Supreme Court expressly held that 
I I

I I manslaughter is not a lesser included offense of second degree felony murder. State v. Tamalini 

134 Wn.2d 725, 730, 733, 953 P.2d 450(1998). The failure to join the alternative means of 
I I 

intentional second degree murder at the first trial precludes the State from charging the offense I I 

or any of its lesser included offenses today. 

c. 	 The State cannot meet any of the exceptions delineated in the mandator1 
joinder rule iustifvinn - the failure to previouslv ioin the related offenses; 
therefore, the remedy is dismissal of the Second Amended Information. 

The mandatory joinder rule requires a subsequent prosecution to be dismissed if the Statc 

previously tried the defendant with a related offense. CrR 4.3.1(b)(3), Anderson 11, 96 Wn.2d at 
I I 

740-41, State v. Carter, 56 Wn. App. 217,221, 783 P.2d 589 (1989). This outcome is I I 

~lecessitated by the policy articulated by the ABA Standards Relating to Joinder and Severance I I 

and adopted by the Washington State Supreme Court in Russell: 

[Tlhe purpose of this section of the standards is to protect defendants from 
successive prosecutions based upon essentially the same conduct, whether the 
purpose in so doing is to hedge against the risk of an unsympathetic jury at the 
first trial, to place a hold upon a person after he has been sentenced to 
imprisonment, or simply to harass by multiplicity of trials. 

Russell, 10 1 Wn.2d at 353 fn. 1. Neither the policy underlying the mandatory joinder rule nor the 
1 1 - 

rule differentiates between a prosecutor's intentional failure and negligent failure to join a relate( I I 

offense. State v. Dallas, 126 Wn.2d 324, 332, 892 P.2d 1082 (1995). Accordingly, this rule is 
I I 

specifically intended to restrict the prosecutor's actions, regardless of the prosecutor's motives. I I 

-Id. 
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Consistent with such purposes, CrR 4.3.1(b)(3) does express three exceptions to the 

mandatory joinder rule's prohibition on a subsequent prosecution of related offenses: ( I )  the 

prosecution was unaware of the facts constituting the related offense; (2) the prosecution did not 

have sufficient evidence to warrant charging the related offense at the first trial; and (3) the ends 

of justice would be defeated by dismissing the prosecution of the related offense. CrR 

i. 	 The State had all of the facts constituting the manslaughter 
charge and had sufficient evidence to warrant trving Mr. 
Ramos for that crime at the time of the first trial. 

The mandatory joinder rule states that once a defendant has been tried, the State cannot 

later prosecute that defendant for a related offense unless "the prosecuting attorney was unaware 

of the facts constituting the related offense or did not have sufficient evidence to warrant trying 

this offense." CrR 4.3.1(b)(3). Division One held that evidence sufficient to warrant trying does 

not mean the quantum of evidence necessary to warrant a conviction beyond a reasonable doubt, 

it means evidence constituting probable cause. State v. Erickson, 22 Wn. App. 38,44-45, 587 

P.2d 6 13 (1 978)' see also RCW 9.94A.411. In Erickson, the court stated, "if the State does not 

charge a defendant with all related offenses arising out of the same conduct or episode as soon as 

it has probable cause to do so it runs the risk of a dismissal for failure to provide a speedy trial." 

-Id. Division One concluded this speedy trial interpretation is harmonious with the mandatory 

joinder provisions and rejected the State's contention that it would be unethical to proceed with a 

prosecution without "hard evidence" of all the crime's elements. Erickson, 22 Wn. App. at 44- 
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In 1997, the State had sufficient evidence to charge Mr. Ramos with manslaughter. The 

same Certification for the Determination of Probable Cause utilized for the Information at trial il 

1997, is used in support of the filing for the Amended Information filed almost ten years later. 

Further, the State has not identified any evidence that is now available to support the 

manslaughter charge that was not available in 1997. Therefore, the State cannot rely on this 

exception to save its improper prosecution of Mr. Ramos. CrR 4.3.1(b)(3), Erickson, 22 Wn. 

App. at 44-45. 

11. 	 The ends of justice are not defeated by dismissing the 
manslaughter charge because that exception applies to 
extraordinary circumstances of procedural irregularities or 
events extraneous to court action. 

In Carter, Division One analogized the "ends of justice" exception to the relief from 

judgment allowed by Washington's Superior Court Civil Rule (CR) 60(b)(11) and its federal 

counterpart, Fed. R. Civ. P. 60(b)(6). 56 Wn. App. at 222-23 (citing In re Marriage of Flannagan 

42 Wn. App. 2 14, 22 1, 709 P.2d 1247 (1 985) review denied, 105 Wn.2d 1005 (1 986)), Dallas, 

126 Wn.2d at 333. In Dallas, the Washington Supreme Court adopted the analogy proffered by 

Division One in Carter and clarified that standard to assist courts in the interpretation of the 

"ends of justice" exception to the mandatory joinder rule. See Dallas, 126 Wn.2d at 333. The 

Washington Supreme Court determined that the "ends of justice" exception could only allow the 

State to avoid the grasp of the mandatory joinder rule if it could demonstrate extraordinary 

circumstances that were extraneous to the action of the court or that went to the regularity of the 

proceeding. Id. 
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Besides Carter and Dallas, the only appellate court decision reviewing the "ends of 

justice" exception to the mandatory joinder rules is the decision in this case. Ramos, supra. 

Seeming to apply the test enumerated in Dallas and Carter, the appellate court found that the 

exceptional circumstance at issue was the Washington Supreme Court's decision to "properly 

examine" the second degree felony murder statute and find that the statute did not allow assault 

to be the predicate felony for a second degree felony murder conviction. u.,at 342. The Court 

of Appeals declared that such extraordinary circumstances were extraneous to the prosecution o 

the two defendants. a.at 342. As noted above, however, the Court of Appeals left the final 

determination of whether the ends of justice exception to the mandatory joinder rules applied to 

the trial court. "Other factors may be relevant to determining the justice of further proceedings, 

and whether the ends of justice would be defeated by dismissing manslaughter charges against 

Ramos and Medina is, in the final analysis, a determination for the trial court." Id. at 342. The 

2ourt did not delineate what these "other factors" would be. Here, the state has no new evidencc 

it will be presenting at trial with regard to the amended charges.) The state did not seek lesser 

included offense instructions for manslaughter at the first trial, while it did seek such instruction 

with regard to intentional second degree murder and second degree felony murder. The 

jefendants were convicted of second degree felony murder; manslaughter is not a lesser include 

~ffenseof second degree felony murder. See Tamalini, supra. 

Further, Division One incorrectly interpreted the "ends of justice" exception, as is 

letailed below. 

111 fact, the State has had difficulty locating some witnesses and may attempt to simply rely on the transcripts of 
heir testimony from the first trial 
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a. 	 The "ends of lustice" exception does not apply because 
correctly interpreting a statute is not extraordinary. 

The Court of Appeals in this case failed to correctly apply the Dallas analysis because 

correctly interpreting the law and vacating invalid convictions does not constitute extraordinary 

circumstances. State v. Moen, 129 Wn.2d 535, 538, 919 P.2d 69 (1996); State v. Darden, 99 

Wn.2d 675, 679, 663 P.2d 1352 (1983) ("where a statute has been construed by the highest cour 

of the state, the court's construction is deemed to be what the statute has meant since its 

enactment"). In Darden, the Washington Supreme Court explained its construction of (former) 

CrR 3.3 found in State v. ~ d w a r d s ~  and applied that interpretation to vacate the defendant's 

;onviction because the prosecution violated the speedy trial rule. Darden, 99 Wn.2d at 679. The 

:ourt stated that Edwards did not announce a "new rule," therefore, a traditional retroactivity 

iinalysis was inappropriate. a. Instead, the Washington Supreme Court explained that the 

Edwards holding was merely an interpretation of the rule that related back to its original 

31-omulgation.' a. In reaching its decision, the Washington Supreme Court acknowledged "the 

3ossible harsh result" created from its analysis, but the law was what is was. Id.,at 680. 

When the State's highest court interprets a statute, that interpretation relates back to the 

nitial codification of that statute. This is not an extraordinary occurrence; it is merely the proper 

:onstruction and application of statutes. As observed by the Court, this may lead to "harsh" 

-esults, but those results are the appropriate results. Darden, 99 Wn.2d at 675. Accordingly, whe 

he Washington Supreme Court found that under former RCW 9A.32.050(l)(b) assault could no1 

94 Wn.2d 208, 616 P.2d 620 (1980). 

The analysis for a court rule 15 the same as for a statute because both are subject to judicial interpretation. Darden, 

8W11 2d at 679 
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serve as the predicate felony to sustain a felony murder conviction, that interpretation related 

back to the inception of the statute and was the correct application of the law. In re Hinton, 152 

Wn.2d at 804; Moen, 129 Wn.2d at 538; Darden, 99 Wn.2d at 679. 

The court's dicta in its opinion in this case that "extraordinary circumstances" exist is 

based on its inaccurate view that the Washington Supreme Court engaged in an about face 

repudiation of  its prior decisions. However, the Andress court stated as follows: 

[TIhe court . . . has [nlever addressed [I the specific language of the amended 
statute in connection with the argument again advanced in this case. This is not 
surprising, because the statutorily-based challenges in Harris, Thompson, and 
Wanrow were all brought by defendants convicted under the prior version of 
the second degree felony murder statute, former RCW 9.48.040. We are thus 
faced with a change in the language of the statute which has never been 
specifically analyzed in the context here. 

Andress, 147 Wn.2d at 609. What the Washington Supreme Court found "not surprising", 

neither Division One nor a prosecutor claiming surprise can turn into an extraordinary 

circumstance. Therefore, the proper interpretation of a statute and its relation back to its 

inception is not extraordinary and the "ends of justice" does not apply. 

b. 	 The "ends of justice" exception does not applv because the 
State's failure to try Mr. Ramos for manslaughter was not 
caused by any irregularity extraneous to court action. 

Even if the proper examination of a statute and the correction of its previous 

misinterpretation can be considered unusual, that extraordinary circumstance must still be 

extraneous to the court or affect the regularity of the proceeding before the "ends of justice" 

exception can apply. Dallas, 126 Wn.2d at 333 (citing Ackerman v. United States, 340 U.S. 193, 

200, 71 S. Ct. 209, 95 L. Ed. 207 (1950), Flannagan, 42 Wn. App. at 221, State v. Keller, 32 Wn 

App. 135, 140, 647 P.2d 1247 (1982) (citing Marie's Blue Cheese Dressing, Inc. v. Andre's 
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Better Foods, Inc., 68 Wn.2d 756,415 P.2d 501 (1966)). The Washington Supreme Court has 

instructed us that the proper inquiry is not that of mistakes of fact and mistakes of law, but to 

distinguish "between errors of law and irregularities which are extraneous to the action of the 

court that go to the question of the regularity of its proceedings." Marie's Blue Cheese, 68 

Wn.2d at 75 8. The courts in Washington have defined irregularity as "a more fundamental 

wrong, a more substantial deviation from procedure than an error of law." Keller, 32 Wn. App at 

140 (internal quotes omitted). 

In the only other two Washington cases that have interpreted the "ends ofjustice" 

exception to the mandatory joinder rule, the exception was not applied. Dallas, 126 Wn.2d at 

333, Carter, 56 Wn. App. at 222-23. Although these two decisions refused to apply the 

exception, they did not provide further guidance as to what extraordinary circumstances 

extraneous to the action of the court could warrant applying the exception. JcJ.Despite this lack 

of guidance, the U.S. Supreme Court authority cited in the Dallas and Carter opinions does 

provide greater instruction. Carter, 56 Wn. App. at 223 (citing Ackermann v. United States, 340 

U.S. 193, 200, 71 S. Ct. 209, 95 L. Ed. 207 (1950), Klapprott v. United States, 335 U.S. 601, 

615. 69 S. Ct. 384, 93 L. Ed. 266 (1949)). 

In Klapprott, the U.S. Supreme Court relied on the "other reasons" clause of Fed. R. Civ. 

P. 60(b) to reverse the decision of the United States Court of Appeals affirming the District 

Court's dismissal of a motion to vacate a default judgment. 335 U.S. at 602-3. Mr. Klapprott was 

a native of Germany, but became a naturalized U.S. citizen in 1933. Id.Approximately a decade 

later. the U.S. Attorney filed a complaint alleging that the petitioner did not bear true allegiance 

to the United States of America and had not renounced his allegiance to Germany. Id.Mr. 
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! 1 
I / 

Klapprott was served with notice of the complaint, but failed to respond within the required 60 

days and a default judgment was entered revoking his citizenship. Id.,at 603. 

Four years after the default judgment was ordered, petitioner sought to set aside the I I 

I1 

I I
i i judgment. Id.The undisputed facts demonstrated that the petitioner had been arrested before the 

expiration of  the sixty-day period and had been imprisoned consistently since that time. a.The 

1 1  Court acknowledged that petitioner had been imprisoned for a total of six years, 4 K years of 

which was improper. Id.,at 607. Therefore, the Court allowed the petitioner to set aside the 

default judgment because his failure to respond to the immigration action was caused by the 

F.B.I. 's detention for unrelated and improper allegations. I I
I I In the instant case, the State failed to join related offenses, and the State may argue that 

its decision to do so was extraneous to court action. To the extent a prosecutor, in filing second I I1 I degree felony murder predicated upon a second degree assault, relied upon prior Washington 

Supreme Court decisions rejecting the application of the merger doctrine, those decisions did no. I i 
prevent the filing of any related or lesser offenses. I I 

The Andress court indicated the benefit to the State of the second degree felony murder 

statute: 

By electing to charge second degree felony murder, the State may, depending 
upon the circumstances, be relieved of any burden to prove intent or any 
comparable mental state. And, of course, by electing to charge second degree 
felony murder, the State does not have to prove intent to kill, or, indeed, any 
mental element as to the killing itself. 

Andress, 147 Wn.2d at 614-1 5. In this case, the jury specifically found that the state had not 

proved intent to kill. 
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The State's failure to try Mr. Ramos for manslaughter was not outside its control, such as 

in Klapprott, and was not extraneous to court action. Therefore, the "ends of exception" will not 

allow the State to subject Mr. Ramoss to successive prosecutions. 

c. 	 If the "ends of justice" exception is applied, its application will 
violate the policies underlying the mandatory joinder rule and 
reward the State by giving them an opportunity to try Mr. 
Ramos on a crime with a mens rea where the jury re~ected two 
other such offenses (premeditated murder1 and intentional 
murder 2) . 

The ultimate injustice Division One apparently sought to avoid was that no one would be 

held to answer if the State were precluded from recharging the defendants with manslaughter 

because of the mandatory joinder rule. a.at 343.' By its own terms, however, the mandatory 

joinder rule contemplates relieving a citizen of the duty of having to defend against a charge 

once he has already been tried for a related offense. CrR 4.3.1(b)(3). Accordingly, if the State 

were allowed to claim that the mandatory joinder rule's application violated the "ends of justice" 

zvery time the State's omission resulted in no party left to answer for a charge, the exception 

would swallow the rule. This would mean every time an appellant's conviction is vacated on 

appeal or by collateral attack the State could subject them to another prosecution for the same 

sonduct based on a related charge. Moreover, it would provide the State with the incentive not to 

join related offenses because if the conviction were set aside upon review, the State could make 

an accused run the trial gauntlet again and again. Therefore, the State could subject the defendani 

' .$Thus,if the ends ofjustice exception does not apply, Ramos and Medina cannot be prosecuted for killing Joe 
Collins in the course of an assault." 
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I That result would violate the explicit purpose of the mandatory joinder rule and truly defeat the 

2" 

2. 	 THE STATE VIOLATED CrR 3.3 AND THE SPEEDY TRIAL 
CLAUSES OF THE STATE AND FEDERAL CONSTITUTIONS 
WHEN IT FAILED TO JOIN THE RELATED OFFENSE OF 
MANSLAUGHTER. 

The State's attempt to prosecute Mr. Ramos for manslaughter, more than eight years afte 
1 0 

the incident, would constitute a gross violation of the right to a speedy trial. See, e.g., 

Ralph Vernon G., 90 Wn.App. 16, 21-22, 950 P.2d 971 (1998). When it is alleged that multipl 

I '  / / crimes arise from the same criminal episode, the time within which trial must begin on all crime sl 
l 4  1 is calculated from the time that the defendant is held to answer any charge with respect to tha 1 

episode. See generally State v. Peterson, 90 Wn.2d 423, 431, 585 P.2d 66 (1978). See also Stat 4 
v. Harris, 130 Wn.2d 35, 42, 921 P.2d 1052 (1996). The State's attempt to try Mr. Mathews o 

18 ( 1  the intentional murder charge at this late date violates former CrR 3.3 as well as CrR 8.3(b). Se 4 
State v. Michielli, 132 Wn.2d 229, 245, 937 P.2d 587 (1997) (State's delay in amending th 

2 0 
charges unacceptably forced defendant to waive speedy trial to prepare a defense); see also Stat 

2 1 

v. Price, 94 Wn.2d 8 10, 814, 620 P.2d 994 (1980). 
-7 -

In fact, this is one of those rare cases where the State's delay is so excessive, an 

I so unreasonable, that it violates the Sixth Amendment of the United States Constitution an4 

Washington const. art. 1, 5 22. &, e.g., Barker v. Wingo, 407 U.S. 514, 537, 92 S.Ct. 2182, 33 

L.Ed.2d 101 (1972); Doggett v. United States, 505 U.S. 647, 652, 112 S.Ct. 2686, 120 L.Ed.2 "I 
520 (1 992) (one year delay is presumptively prejudicial). The Sixth Amendment right to speedd 
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trial attaches when a charge is filed or an arrest made, whichever occurs first. State v. Higley, 7 

Wn.App. 172, 184, 902 P.2d 659 (1995) (citing United States v. Loud Hawk, 474 U.S. 302, 3 1 C  

1 I ,  106 S.Ct. 648, 88 L.Ed.2d 640 (1986)). And when no charge is pending, the actual restrair 

of an arrest triggers Sixth Amendment speedy trial protections. See Loud Hawk, 474 U.S. 2 

310, 106 S.Ct. 648 (citing United States v. Marion, 404 U.S. 307, 320, 92 S.Ct. 455, 30 L.Ed.2{ 

The manslaughter trial was delayed because the State chose not to pursue that charge i. 

1997. The State should not be heard to complain now when they can offer no reason for thei 

failure to pursue the charge at the initial trial. Based on the violation of Mr. Ramos' right to 

speedy trial under the court rule, federal and state constitutions, this charge must be dismissed. 

3. 	 THIS COURT SHOULD DIRECT THAT A VERDICT FOR SECOND 
DEGREE ASSAULT BE ENTERED AGAINST MR. RAMOS BECAUSE THE 
JURY NECESSARILY FOUND EVERY ELEMENT OF THAT CRIME 
BEYOND A REASONABLE DOUBT WHEN HE WAS CONVICTED OF 
SECOND DEGREE FELONY MURDER. WITH A DEADLY WEAPON. 

If a defendant's conviction is reversed, but the original jury necessarily found that each 

element of a lesser included offense was found to exist beyond a reasonable doubt, a directed 

verdict should be entered against the defendant for that lesser included offense and he should be 

sentenced accordingly. State v. Hughes, 1 18 Wn. App. 713, 77 P.3d 68 1 (2003), State v.Gamble, 

118 Wn. App.332,336, 72 P.3d 1139(2003), State v. Brown, 50 Wn. App. 873, 878, 751 P.2d 

331 (1988) (concluding there is "no logical reason, when each element of the lesser included 

offense has been found, that the trial court's failure to instruct on the lesser included offense 

should prevent the court from directing the trial court to enter such a conviction"). This rule 
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provides a remedy for those citizens whose second degree felony murder convictions were 

vacated because of Andress. Hughes, 118 Wn. App. at 733, Gamble, 118 Wn. App. at 340. 

In Gamble, the Court of Appeals applied the "as charged" analysis from State v. Berlin, 

133 Wn.2d 541, 548, 947 P.2d 700 (1997), and found that the charges and the evidence revealed 

that first degree manslaughter was a lesser included offense of second degree felony murder 

when the predicate felony was second degree assault. Gamble, 11 8 Wn. App. at 339. As a result, 

the Court of Appeals concluded that although a jury can convict a defendant of first degree 

manslaughter without finding that the defendant intentionally assaulted the victim, the 

defendants in Gamble could not have been convicted of second degree felony murder without thc 

juries finding that the defendants recklessly inflicted substantial bodily harm, which caused the 

victims' deaths. Id.Thus, because a person is guilty of first degree manslaughter when he 

"recklessly causes the death of another person," RCW 9A.32.060(l)(a), and the juries necessaril: 

found each element of that crime to exist when they convicted the defendants, the appellate courl 

xdered the trial court to direct a verdict of lesser included offense against those defendants and 

sentence them accordingly. Gamble, 11 8 Wn. App. at 340. 

Shortly after Gamble, the Court of Appeals applied that holding and directed that a 

derdict of second degree assault be entered against a defendant because a jury found every 

:lement of that crime to exist. Hughes, 11 8 Wn. App. at 733. In Hughes, the jury instruction 

jefining assault did not include the "recklessly inflicting substantial bodily harm" language that 

was present in Gamble. Hughes, 118 Wn. App. at 733. Therefore, the jury did not necessarily 

'ind every element of first degree manslaughter to be present. a.However, the jury did find 

:very element of second degree assault to exist beyond a reasonable doubt. Id.Accordingly, the 

~ppellate court ordered the trial court to enter a direct verdict against the defendant for second 
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degree assault - as a lesser included offense of second degree felony murder - and sentence him 

accordingly. Hughes, 1 18 Wn. App. at 733-34. 

The jury necessarily found Mr. Ramos guilty of the lesser included offense of second 

degree assault when it convicted him in 1997; therefore, this Court must enter a verdict against 

him for second degree assault and sentence him accordingly. 

Mr. Ramos was convicted of second degree felony murder based upon "to convict" 

instruction #15, (Appendix C), which reads as follows: 

To convict the defendant FELIPE RAMOS of the crime of Murder in the Second 
Degree, each of the following elements of the crime must be proved beyond a 
reasonable doubt: 

(1) That on or about the 13th day of September, 1997, Joe Collins died as a result 
of the actions of the defendant or an accomplice; 

(2) That the defendant or an accomplice acted by one or both of the following 
means or methods: 

(a) That the defendant or an accomplice acted with the intent to cause 
the death of Joe Collins; 

OR 
(b) That the defendant or an accomplice committed the crime of Assault 

in the Second Degree; and 
(c) That Joe Collins was not a participant in the crime of Assault in the 

Second Degree; and 
(d) That the defendant or an accomplice caused the death of Joe Collins 

in the course of and in furtherance of the crime or in the immediate 
flight from the crime. 

(3) That the acts occurred in the State of Washington. 

The jury found Mr. Ramos guilty of second degree felony murder and answered an interrogatory 

that the State had not proved (2)(a) beyond a reasonable doubt, but had proved (2) (b), (c), and 

Additionally, in instruction # 20, the jury was given the definition of the crime 

assault as (Appendix D): 
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A person commits the crime of Assault in the Second Degree when he 
intentionally assaults another and thereby recklessly inflicts susbstantial bodily 
harm or assaults another with a deadly weapon. 

While the jury was given both prongs of Assault in the Second Degree to consider, it is 

5 

clear froin the  facts and the jury finding that the defendants were armed with a deadly wezpon 

6 
that the part o f  the definition that was applicable was the "assaults another with a deadly 

7 

weapon". A s  in Hughes, when the defendant was convicted of Felony Murder 2 based on I 
I !  Assault 2, he  was also convicted of Assault 2 beyond a reasonable doubt. The court should enter 

l o  / / a directed verdict of guilty oil Assault 2. I 

/ I  Mr. Ran~os is barred and this case must be dismissed with prejudice. Further, the filing of the 
l 4  

second amended information ten years after the offense date violates the speedy trial clauses of I1 
l 6  the State and Federal Constitutions requiring disn~issal of the second amended information. 1f the/1 )  

court does not dismiss the charges, the holding in State v.Hughes, supra., should be controlling 
18 

i n  I I and the Court should impose judgment on second degree assault as defined in RCW 1 
" I I  I 

DATED this -2- day of June, 2005. 

n f? /,? / ,? 

Terri Ann Pollock k17010 
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EXHIBIT A 




4 /I THE STATE OF WASHINGTON, I 
1 

Plaintiff, ) No. 97-C-07283-9 KNT 
) 97-C-07284-7KNT 

v. 1 

MARIO ALEJANDRO MEDINA, ) 

and ) INFORMATION 

FEL,IPE JOSEPE W C ) S  ) 

1;1.-I 2 3 ~ hof them, )


I! ) 

9 Defendants. ) 


) 

I, Morn Maleng, Prosecuting Attorr-ey for I ( i ~ . c j  County in the 
name a n 6  S y  the authority of the State of !.J?.l;l?ilgc2n, cics a c c T ~ s - ?  
YLAF.10 A L E J A W R O  MEDIXA and F Z L I I E  J O S Z P t i  F.X.iOs', dnd each of t hem,  of 

I L ~ . E .  crirr,? of Murder in the First Degree, c~i.i:;~it=?.2s f o l l 3 . d ~ :  
1; j /  

-.12at c h e  dsfendants PlARIO ASCJLVDRC) I":2CI:i.', i;.d F Z L I P Z  JOSZ?:I  
X i ,  arci each of ther;, in Kin9 County, ::i;i.i~:~con on or ibout 
~2p:emher i3, 1997, with premeditated intent t n  thecr?>~se S=.=.t'ncf 
anocher 'persor. did cause the death. of Joseph Collins, a huv8anbeing, 
who died on or about September 13, 1997: 

16 

ConLrary to RCW 9A.32.030(1)(a), and agalnst the peace and 
dignity of the State of Kashington.

II I 

.A?d I, Norm Maleng, Prosecuting Attorney fsr Xing Co,.:r.tyir, the 
and by the authority of the State of F??shinq+_or?further do 

acc:use the 'aefenaants 7 Q d l D  - - 3'DSETTiTXCm'mmmTEmxq an5 =-i7)E 
W>!35, ~ n r ?each of them, ~ t _s:ld time of br-in3 ?,rrnc3 .+.Lth 3 9 mm? .  

a iircarn as d ~ f i r . 2 2i;l 2~:;3.::.,210, T L ~ , J ~ - =::2 c,-.:'lvrit;. 
f P.CP! 9 . 9 4 A .  310 (3). I 

2 1 I 

NOW YLALENG 
Prosecuting Attorney 


3 y :  -..-

Michael Lang, WSBA R91002  
Senior Deputy Prosecuting Attorney 

Korrn hlaieng 
Prosecuting Ammcy 
W 5 5 1  King Couny Counhousc 
Sc-nlc. H'ashingar. 981M-23 I 2  
1206) ZoS9000 t 



EXHIBIT B 




SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

THE STATE OF WASHINGTON, 1 
Plaintiff. ) 

V. ) NO. 97-C-07283-9A KNT 
) 97-C-07284-7A KNT 

MARIO ,4LEJANDRO MEDNA, and 
FELIPE JOSEPH RAMOS ) Ah4ENDED IhTFOWJIATION 
and each of them. 

1 
Defendants. ) 

I. Nor111 Maleng, Prosecuting Attorney for King County in the name and by the authority 
of the State of Washington, do accuse h4ARIO ALEJANDRO MEDINA and FELIPE JOSEPH 
RAMOS. and each crf them. of the crime of Manslaughter in the First Degree, comil~ittedas 
follows: 

That the defendants MARIO ALEJANDRO MEDINA and FELTPF JOSEPH I t4MOS.  
and each of tl~em, in King County, Washington on or about September 13, 1997, did recklessly 
cause the death of Joseph Collins, a human being, who died on or about September 13, 1997; 

Contrary to RCIV 9A.32.060(i)(a), and against the peace and dignity of the State o f  
Washington. 

And I. Norm Maleng, Prosecuting Attorney for King County in the name and by the 
authority of the State of Washington further do accuse the defendants MARIO ALEJANDRO 
h/iEDINA and FELIPE JOSEPH RAMOS, and each of them. at said time of being armed with a 
91nm handgun, a firearm as defined in RCW 9.41 .010. under the authority of RCW 
9.93A.5 1O(3). 

NORI4 hlALEXG ~ 
pro$̂ ^..4-" A 44---

L LCULJIlS f i ~ ~ u l l l e y  I 

By: I 
I 

Jeffrey C. Dernbach. WSBA #27208 
I 

I 

Senior Deputy Prosecuting Attorney 1 
Norm Maleng, Prosecuting Attorney 
W554 K~ngCount! Co~~rthouse 
5 16  Third Avenue 
Seattle Wash~ngton98104 
(206) 296-9000 
F 4.X1206' 296-OOii 



EXHIBIT C 




-i5- tl?n bzccn5  cecx-es, a l e s s e r  d2sree c r i m e ,  E Z C ~cf the 

- .  7~ollirsc l e a  2s a r z s u l t  of t h e  actions cf tP-e defezdz-t o r  

7 

(a) ""-'1,-,, t h e  kerencanc,- or z2 accsr,plice ~czec3w l t h  t h e  

I - r ~ , i6;- i=r,,,,,- .. .
,c) i.At;Lle--;c;-.L 01 211 ZCC~;;.;-~C~ ~Z-LSE~ t k e  

. .
d e z t h  cf Coe Colli-s i n  t?-e csurse of a m  In 

fcztF-er&zc~cf ck-e c r i ~ eo r  in tb.? Lr,ns<iars 

-,i:zht- - - - - - - - .--7 ' fro3 t h e  cri~,e; 


- - - . *  

( 3 )  r-.l c a t  the zczs o c c u r r e d  in t h e  S t a t e  o; ucsn~nqton. 

-G --- . .  & - 7 ;- f T ~ T ?  
. . elements 1), ( 3 ) , 2x6V L - - --- - A " > .  =Fie e-v-:csnce i 

* .  1 -e:=rler , L )(2)c r  ( 2 )  (5), (c) azS ( 2 ) ?as-e beer. provsd beylisxd a 

. - 1 - - ,  
- -2S211a5~~ ~cc-t, t?-2zL= wrl- - - - . -Y  ;.---- - r .  -zL-iv- - \ -t-c i id- -.-L-> L V  i----A- ~i -?--A-= _ - _ L _  

-z -..-. - L - - -z &.-- - - 2- - - - w -2 v - Tb-l .V;au 2 - -i7pL.--- ? 2 r ( - 1 T :  - 3 ---a=-- - A  -----,: ---- i.--.,.-'?= .------ kc----- ----.--,- ~ - - 3 . 3  d lCCC^-



a l t e r ; l ~ ~ i - ~ - ? s  reed be pz-oxred. Y ~ u  r~ccr z q u i r e -and ol l ly  one z ~ e  

- 7 , has been prci-edco "-'"L . . c l , l m ~ 8 ~ ~ s i ; ;agrs? on iq-ylch of t h s  alctrra~ii-es 

hey,,,~_n.A- 2 zszss~able c83123t. 

. r  . . .  - - .-c.? t h e  c ~ i z e r -kand, IL, after we1cjnlr.g ali or tJ;e ey.-i5ence, 

- 7 -qcu have a rezser+zs-e d ~ ~ k , t  -,FA&?2s to ax?- cr.5 of t".ess elements, 

15 wil 1 be ---..-v,Ll d u t y  t3 r e t ~ r ~ - L - o l c t  cf ncC g~lityor' t h ea -v--- ., 

czi7,e o f  Purdsr L n  the Second Desre~,a lesser desree c r i n , e .  



EXHIBIT D 




a,oInstructio~No. 


A person commits the crime of Assault in the Sec~nd 


Degree when he intentionally assaults mother and thereby 


recklessly inflicts substantial bodily harm or assaults 


another with a deadly weapon. 




APPENDIX E 




I /  
 IN THE SCTERIOR COURT OF 773E STATE OF WASHrNGTON FOR KING COUNTY 


/ 1 STATE OF U7ASI-fTh.GTOK; 
NO. 97-C-07284-7 A KNT 

I n  I /  Plaintiff, 
) CERTIFICATION OF SUPERIOR COURT 
) TO SUPREME COURT PURSUANT TO 

l 2  1 / FBI,IPE M M O S  

1 3  / /  Defendants. i 

ll  
 CERTIFICATION OF SUPERIOR COFRT Jb'DGE TO SUPREME COURT 


1 Pursuant to RAP 2.3@)(3), this court catides that the orders in the above case datedI '  

li 	 I / June 20" and July 7", 2005 involve a controlling question of law as to which there is substantial 
1 11 I groui~dfor a difference of opinion and mat im~nediatcreview ofthe order may rnateriaiiy 

20 1 1 advance the ultimate termination of the litigation. The orders denied the defmse motion to

1 I d~smissbased on a violation of the mandatory joinder rdes and denied the defense motion 1to 
22 

enter a directed verdict of Assault in the Second Degree against defendant Ramos. 
2: r 

24 7 2 0 - o P  
25 	 1 Datkd 

26 

SOCIETY OF CQtYSEL 

REPRESEKTEVE ACCUSED PERSONS 


t 401 East Jefferson Street 

Suite 200 


Seattle, Washin ton 98122 

(206) 322-f400 




'rcscnted by:

&L-$'e 

h - t - i  Ann Pollock, WSBA #I7010 
httorney for Defcndmt Ramos 

4pproved as to Form; Noticc of Presentation Waived 

Depury ~ r o s e c u t j n ~Attorney. 
4ttorney for State 

SOCIETY OF GQlySEL

WdPRESENTINGACCUSED BERSONS 


1401East Jefferson Street 

Suite 200 


Seattle, Washia ton 98122 

(206) 322-f400 



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

