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STATEMENT OF ADDITIONAL AUTHORITIES 

Pursuant to RAP 10.8, Petitioners submit this statement of 

additional authorities to provide the Court with two recent decisions. 

In Kinkel v. Cingular Wireless LLC, --- N.E.2d ----,2006 WL 

2828664 (Ill. Oct. 5, 2006), the Supreme Court of Illinois held that a class 

arbitration ban in a Cingular Wireless customer agreement was 

substantively unconscionable under Illinois law. 

First, the Kinkel court held that a decision that the class arbitration 

ban was unconscionable would not undermine the goals and policies of the 

FAA, even if it discouraged arbitration on an individual basis, because 

there is no federal policy favoring individual arbitration rather than class 

arbitration. 2006 WL 2828664 at *6-*9. This holding is relevant to 

Petitioners' argument that the FAA would not preempt a finding by this 

Court that Cingular's class action ban is unconscionable under state law. 

Opening Br. at 30-39; Reply Br. at 22-25; Mot. for Disc. Rev. at 17-19. 

Second, the Kinkel court held that the class arbitration ban was 

substantively unconscionable as applied to the plaintiffs, despite the 

availability of small claims court and the possibility of regulatory 

enforcement, because it would remove the only cost-effective, reasonable 

means for obtaining a complete remedy for their claims. 2006 WL 

2828664 at * 13-22. Although the class arbitration ban at issue in Kinkel 



differed from the one at issue here, that holding is relevant to Petitioners' 

argument that Cingular's class action ban is substantively unconscionable 

under Washington law because it would operate as an exculpatory clause. 

Opening Br. at 19-29; Reply Br. at 6-8; Mot. for Disc. Rev. at 6-10; 

Reply in Support of Disc. Rev. at 6-9; Supp. Br. at 8-13. 

In Winig v. Cingular Wireless LLC, --- F. Supp. 2d ----,2006 WL 

2766077 (N.D. Cal. Sept. 27, 2006), the U.S. District Court for the 

Northern District of California held that the Cingular class action ban at 

issue here is unconscionable under California law. 

First, the Winig court held that Cingular's arbitration clause is 

procedurally unconscionable under California law. 2006 WL 27660077 at 

"4-5. That holding is relevant to Petitioners' argument that Cingular's 

arbitration clause is procedurally unconscionable under Washington law. 

Opening Br. at 43-50; Mot. for Disc. Rev. at 11-13. 

Second, the Winig court held that Cingular's class action ban is 

substantively unconscionable under Discover Bank v. Superior Court, 36 

Cal. 4th 148 (2005). 2006 WL 2766007 at *5. That holding is relevant to 

Petitioners' argument that the class action ban in Cingular's arbitration 

clause is substantively unconscionable under Washington law. Opening 



Br. at 11-29; Reply Br. at 4-8; Mot. for Disc. Rev. at 6-10; Reply in 

Support of Disc. Rev. at 6-9; Supp. Br. at 8-1 3. 

Finally, the Winig court held that the FAA does not preempt the 

unconscionability holding, notwithstanding Cingular's argument that such 

a holding would 'bbeffectively kill off consumer arbitration,' and thus 

conflicts with the purposes of the FAA." 2006 WL 2766007 at "6. This 

holding is relevant to Petitioners' argument that the FAA would not 

preempt a finding by this Court that Cingular's class action ban is 

unconscionable under Washington law. Opening Br. at 30-39; Reply Br. 

at 22-25; Mot. for Disc. Rev. at 17-19. 
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OPINION 
Justice G A R M A N  delivered the judgment of the 
court, with opinion: 
"1 Defendant, Cingular Wireless, LLC (Cingular), 
provides cellular telephone service to consumers. 
Under Cingular's standard service agreement, its 
customers commit to a specified "service term" and 
agree to pay an early-termination fee if they 
withdraw from the service agreement before the end 
of the term. Plaintiff, Donna M. Kinkel, individually 
and on behalf of a class of those similarly situated, 
filed suit against Cingular in the circuit court of 
Madison County, alleging that the early-termination 
fee constitutes an illegal penalty and that imposition 
of the fee is both a breach of the service agreement 
and statutory fraud under the Illinois Consumer Fraud 
and Deceptive Business Practices Act (Consumer 
Fraud Act) (8 15 II,CS 505il et seq. (West 2002)). 

Cingular filed a motion to compel arbitration of 
plaintiffs individual claim, in accordance with the 
mandatory arbitration provision of the standard 
service agreement, which provides that "no arbitrator 
has the authority" to resolve class claims. The circuit 
court, after a hearing, denied the motion. 
Interlocutory appeal was taken by Cingular pursuant 
to Su~rerneCourt Rule 307(a)iI) (m 111.2d R. 
307(a)(1)). The appellate court reversed and 
remanded, finding that although the arbitration clause 
is enforceable, the limitation on class arbitration 
contained therein is unconscionable and, thus, 
unenforceable. 357 IIl.Ap~.3d 556. This court 
granted Cingular's petition for leave to appeal 
pursuant to Supreme C0~1r-t Kule 3 15 ( 1  77 111.2d K. 
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3 151, to determine whether the prohibition of class 
arbitration is unconscionable. 

BACKGROUND 

In July 2001, plaintiff entered into a two-year service 
agreement with Cingular for cellular telephone 
service by signing defendant's standard service 
agreement. The "TERMS AND CONDITIONS" of 
the agreement appear on the back of the form that 
plaintiff signed. These terms and conditions are 
spelled out on a single, legal-size sheet of paper in 
small type. Certain provisions are emphasized by the 
use of capital letters. Topics or headings appear in 
boldface type. 

Plaintiff cancelled her cellular telephone service in 
April 2002, although the two-year term was not 
scheduled to expire until July 2003. Pursuant to the 
early-termination provision in the service agreement, 
Cingular charged her an early-termination fee of 
$150, which she paid under protest. 

In August 2002, plaintiff filed suit. Cingular filed a 
motion to compel arbitration of her individual claim 
and stay the litigation, invoking the arbitration clause 
of the service agreement and sections 2 and 3 of the 
Federal Arbitration Act (FAA) (9 U.S.C. E C; 2, 2 
(2000)). In September 2003, plaintiff filed her first 
amended complaint, again alleging that the $150 
early termination fee is an illegal penalty. She hrther 
alleged that the ban on class treatment contained in 
the mandatory arbitration provision is intended by 
Cingular to further an unlawhl scheme to collect an 
illegal penalty from her and other members of the 
class she purports to represent and that it prevents her 
and others from "effectively vindicating their 
statutory and common law causes of action and 
facilitates rather than remedies Cingular's fraudulent 
and unlawful conduct." (Because provisions barring 
class treatment in arbitration are generally referred to 
in the case law and the literature as "class action 
waivers," we will use the term "waiver," even though 
the provision at issue is phrased as a limitation on the 
scope of the arbitrator's authority, rather than as a 
waiver by the customer of her ability to file a claim 
on behalf of a class.) 

"2 After a hearing, the trial court denied Cingular's 
motion to compel arbitration finding, inter alia, that 
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the arbitration clause was unenforceable on the basis 
of unconscionability. Interlocutory appeal was taken 
by Cingular. 

The appellate court concluded that the class action 
waiver was unconscionable, but that it was severable 
from the remainder of the arbitration clause, which, 
in keeping with "the strong policy in favor of 
enforcing arbitration agreements," should be 
enforced. 1S7jIl.App 34 at 509. The appellate court 
remanded for further proceedings consistent with its 
opinion, noting that the effect of its ruling would be 
to stay plaintiffs lawsuit while her class claim 
proceeded to arbitration. 357 IIl.App.3d at 569. 

Relevant Provisions of the Service Agreement 

The second sentence of the standard service 
agreement states that service is "subject to 
CTNGULAR's standard business policies, practices 
and procedures that CINGULAR may change at any 
time without notice." The fourth sentence states: 
"IMPORTANT NOTICE: THIS AGREEMENT 
CONTAINS MANDATORY ARBITRATION AND 
OTHER IMPORTANT PROVISIONS LIMITING 
THE REMEDIES AVAILABLE TO YOU IN THE 
EVENT OF A DISPUTE. PLEASE REFER TO THE 
SECTION ENTITLED 'ARBITRATION' FOR 
DETAILS." 

The provision that is the subject of plaintiffs claim 
provides: 
"SERVICE COMMITMENT You have agreed to 
maintain service for a minimum term, the Service 
Commitment specified on the signature portion of 
this Agreement. The Service Commitment begins on 
the day your service is activated. If you have 
contracted for a Service Commitment greater than a 
month, in exchange you have received certain 
benefits from CINGULAR. You understand and 
agree that you now have certain contractual 
obligations and that CINGULAR's damages arising 
out of a breach thereof will be difficult, if not 
impossible, to determine. Therefore, if you terminate 
your service for any reason other than a change of 
terms, conditions, or rates as set forth below, or if 
CINGULAR terminates your service for nonpayment 
or other default before the end of the Service 
Commitment, you hereby agree to pay CINGULAR, 
as liquidated damages, and not as a penalty, in 
addition to all other amounts owed, the termination 
charge of $150 per wireless phone on the account 

('Termination Fee')." 

The arbitration clause provides, in pertinent part: 
"INDEPENDENT ARBITRATION Please read 
this paragraph carefully. It affects rights that you may 
otherwise have. (a) CINGULAR and you shall use 
our best efforts to settle any dispute or claim arising 
from or relating to this Agreement. To accomplish 
this, CINGULAR and you agree to arbitrate any and 
all disputes and claims (including but not limited to 
claims based on or arising from an alleged tort) 
arising out of or relating to this Agreement, or to any 
prior Agreement for products or services between 
you and CINGULAR * * *. The arbitration of any 
dispute or claim shall be conducted in accordance 
with the wireless industry arbitration rules ('WIA 
Rules') as modified by this agreement and as 
administered by the American Arbitration 
Association ('AAA'). The WIA Rules and fee 
information are available from CINGULAR or the 
AAA upon request. CINGULAR and you 
acknowledge that this agreement evidences a 
transaction in interstate commerce and that the 
United States Arbitration Act and Federal Arbitration 
Law shall govern the interpretation and enforcement 
of, and proceedings pursuant to, this or a prior 
agreement. * * * Except where prohibited by law, 
CINGULAR and you agree that no arbitrator has the 
authority to: (1) award relief in excess of what this 
agreement provides; (2) award punitive damages or 
any other damages not measured by the prevailing 
party's actual damages; or (3) order consolidation or 
class arbitration. The Arbitrator(s) must give effect to 
the limitations on CINGULAR's liability as set forth 
in this agreement, any applicable tariff, law, or 
regulation. * * * You agree that CTNGULAR and you 
each is waiving its respective right to a trial by jury. 
You acknowledge that arbitration is final and binding 
and subject to only very limited review by a court. If 
for some reason this arbitration clause is at some 
point deemed inapplicable or invalid, You and 
CINGLUAR agree to waive, to the fullest extent 
allowed by law, any trial by jury. * * * 
Notwithstanding any of the foregoing, either party 
may bring an action in small claims court." 

*3 Defendant's brief states that the service agreement 
also provides that "all fees and expenses of the 
arbitration shall be equally borne by [the customer] 
and CINGULAR." Repeated reading of the fine print 
of the "TERMS AND CONDITIONS" page, 
however, has failed to reveal the existence of this 
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provision. The only provision relating to the cost of 
arbitration incorporates the WIA Rules by reference 
and informs the customer that fee information is 
available from Cingular or the AAA "upon request." 

Under the WIA Rules promulgated by the AAA, a 
claimant must pay a fee at the time he or she files a 
claim. If, as in the present case, the claim does not 
exceed $10,000, the claimant must pay one-half of 
the arbitrator's fees, up to a maximum of $125. Any 
funds not used are refunded to the claimant. For 
claims under $10,000, the business pays all fees that 
are not the responsibility of the claimant. Wireless 
Industry Arbitration Rules of the American 
Arbitration Association, Supplementary Procedures 
for Consumer-Related Disputes (eff. March I, 2002), 
available at http:llwww.adr.orglsp.asp?id=22014# 
CONC-8 (hereinafter WIA Rules). 

While this matter was still before the trial court, 
Cingular offered to reimburse plaintiff for her 
reasonable attorney fees and costs if her claim were 
to proceed to arbitration and the arbitrator were to 
award her an amount equal to or greater than her 
$150 claim. In response to a question by the trial 
court, Cingular's counsel represented that Cingular 
would apply the terms of the new arbitration 
provision to all customers, current and former, 
including plaintiff and members of the purported 
class. 

In July 2003, Cingular revised the arbitration 
provision in its standard service agreement, notifying 
all then-current customers of the change by mail and 
posting the new terms on its website. Under the new 
provision, Cingular agrees to pay "all AAA filing, 
administration and arbitrator fees," unless the claim 
filed or the relief sought is so improper as to be 
subject to sanctions under Federal Rule 01' Civil 
Procedure 1 I(b) (Fed.lZ.Civ.P. I l(b). If a claimant 
recovers the amount of his demand or more, Cingular 
agrees to reimburse him for his reasonable attorney 
fees and expenses incurred in bringing the claim to 
arbitration. The location of arbitration has been 
changed to the county of the claimant's billing 
address, rather than the city in which Cingular's 
switching- office is located. Unlike the earlier 
provision, the new arbitration provision does not 
include a confidentiality requirement and does not 
limit the remedies that an arbitrator may award, so 
that the possibility exists for an award of punitive 
damages. In addition, the new arbitration provision 
states: 
"You and CINGULAR agree that YOU AND 
CINGULAR MAY BFXNG CLAIMS AGAINST 

THE OTHER ONLY IN YOUR OR ITS 
INDIVIDUAL CAPACITY, and not as a plaintiff or 
class representative or class member in any purported 
class or representative proceeding. Further, you agree 
that the arbitrator may not consolidate proceedings or 
more than one person's claims, and may not 
otherwise preside over any form of a representative 
or class proceeding, and that if this specific proviso is 
found to be unenforceable, then the entirety of  this 
arbitration clause shall be null and void." 

*4 The trial court rejected Cingular's argument that 
this new provision should be applied to plaintiffs 
claim. The appellate court agreed with the trial court's 
ruling, concluding that "giving Cingular the benefit 
of a piecemeal reworking of the contract that was in 
effect when the plaintiff cancelled her service would 
not meet the ends ofjustice." 357 1Il.A!,p.3d at 568. 
citing Spinerri v. ,Se1~1>ii.c? Ir7tern~ifior7u1,324C'ovp. 
1'.3d 212, 217 n .  3 (3d Cir.2003) (concluding that " 
'reviewing courts should not consider after-the-fact 
offers' " to pay a plaintiffs share of arbitration costs " 
'where the agreement itself provides that the plaintiff 
is liable, at least potentially, for arbitration fees and 
costs' "), quoting .:Morrison 1.. ('il*cui! (' i& S/oi.e.s, 
I I ~ c . ,3 17 F .3d 646. 676 ibth C:ir.7003). 

ANALYSIS 

Subsequent Revision of Service Agreement 

As a threshold matter, we address Cingular's 
argument that the terms of its current standard service 
agreement should be applied to plaintiffs claim, 
notwithstanding her lack of consent to be bound by 
such terms. At this stage of our analysis, we need not 
be concerned with the strong federal policy favoring 
arbitration, as we are not yet considering whether an 
arbitration clause is enforceable. The question at this 
stage is which of the two arbitration provisions-the 
one printed on the back of the form plaintiff signed in 
2001, or the one adopted by Cingular in 2003-should 
be the subject of the court's inquiry. 

Neither party has suggested the proper standard of 
review. Because the question is, in essence, one of 
contract modification, we look to the law of 
contracts. Where the evidence is in conflict, whether 
an existing contract has been modified is a question 
of fact. 12A Ill. L. & Prac. 3 347, at 199 (1983). 
However, where the evidence is undisputed, it is for 
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the court to decide whether a modification has been 
effected. 12A Ill. L. & Prac. 5 347, Comment, at 199 
(1983). The evidence in the present case is 
undisputed. We, therefore, review de novo the 
question of the applicability of the revised arbitration 
provision to plaintiffs claim. 

Cingular devoted a significant portion of its brief and 
oral argument to its offer to bear the full cost of 
arbitration and to reimburse plaintiff for her attorney 
fees if she were to prevail in arbitration. Cingular 
asserts that the appellate court erred by rehsing to 
focus on its revised arbitration clause, which it 
characterizes as a "consumer-friendly" provision that 
waives the earlier cost-sharing requirement. Cingular 
cites Ellinrrn v lonni, 2 l III.App.2d 353, 36 1 (19591, 
for the proposition that "a condition or provision of 
the contract may, generally, be waived by the party 
thereto who is entitled to receive the benefit of the 
condition." 

In addition, Cingular argues that "offers to pay the 
costs of arbitration should be credited when 
considering whether an arbitration provision is 
enforceable," citing I,iviiz~.~foii I.'in~inc~~.11. . ~ , s s o c ~ ( I ~ ~ ' s  
1 9 I . 553. 557 (7th Cir.2003). In Livingston, 
the court of appeals found that a provision in the 
arbitration agreement, under which the company 
offered to pay arbitration fees if the customer was 
financially incapable of paying, was sufficient to 
protect the customer from potentially prohibitive 
costs. Thus, the court concluded, the "bare assertion 
of prohibitive costs, without more, is too speculative 
and insufficient to shift the burden" to the company 
to show that the costs of arbitration are not 
prohibitive. Livingston is readily distinguishable from 
the present case because the defendant's offer to pay 
the costs of arbitration was part of the initial 
agreement that the customer signed. In the present 
case, the offer was not made until after the customer 
filed a lawsuit. 

* 5  Cingular has also been permitted to file 
supplemental authority in support of its claim that the 
revised service agreement should be applied to 
plaintiffs claim. In Krzrrrcrrt tl. Cowiccrsr C1or.p, 446 
I:.3d 25 (1st Cir.20061, the court of appeals held an 
arbitration provision added to the defendant's 
standard service agreement in 2002-03 applied 
retroactively to the plaintiffs' claims that arose during 
the period 1987-2001. When the plaintiffs first 
subscribed for cable services from Comcast, their 
service agreements did not contain arbitration 
provisions. It appears, however, that all four plaintiffs 
continued to subscribe to Comcast services after the 

arbitration provision was added to the standard 
service agreement and were, therefore, subject to the 
revised terms. Krisficxn, 436 1:.3d at 30. Kristian is 
distinguishable on this basis. Plaintiff was not a 
Cingular customer on or after the date upon which 
Cingular amended its service agreement. 

Plaintiff responds that Cingular "should not be 
allowed to make unilateral post facto amendments to 
its contract to improve its litigation position in this 
case," and distinguishes Ellman based on the 
difference between a party's waiving a term of the 
original contract and changing the terms of that 
contract. We agree that the offer made by Cingular to 
plaintiff is not a mere waiver of a contractual right 
(the right to have plaintiff pay a portion of the cost of 
arbitration), but is a substantial modification of the 
parties' contract, including an affirmative promise to 
pay plaintiffs attorney fees and costs if she were to 
prevail in arbitration, as well as other new terms. 

Plaintiffs also rely on ,l.fovi.isori1.. C'ircuil C'itl, Slorc,l, 
lnc.. 3 17 F.3d 646. 676 (6th Cir.3003), in which the 
court of appeals rejected the defendant-employer's 
argument that the plaintiff-employee should be 
compelled to arbitrate his discrimination claim 
because it had agreed, in writing, to pay his share of 
the arbitration fee. 
"In considering the ability of plaintiffs to pay 
arbitration costs under an arbitration agreement, 
reviewing courts should not consider after-the-fact 
offers by employers to pay the plaintiffs share of 
arbitration costs where the agreement itself provides 
that the plaintiff is liable, at least potentially, for 
arbitration fees and costs." Mor/.i,cot7, 317 F.3d at 
-676. 

Cingular responds that, unlike the defendant in 
Morrison, it has changed its standard service 
agreement so that all customers, not just this plaintiff, 
will be spared the costs of arbitration if they have 
meritorious claims. Thus, Cingular claims, any claim 
by plaintiff or any current or former customer that its 
arbitration provision is unconscionable on the basis 
of the prohibitive cost of arbitration is moot. 

We conclude, for two reasons, that the original 
arbitration clause should be the focus of the 
unconscionability analysis. First, we agree with the 
reasoning of Morrison and Spinetti that a defendant's 
after-the-fact offer to pay the costs of arbitration 
should not be allowed to preclude consideration of 
whether the original arbitration clause is 
unconscionable. As the Morrison court noted. the 
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party who drafted the provision "is saddled with the 
consequences of the provision as drafted" (Emphasis 
in original.) Ilui.ri\oii, 3 17 I:.3tf at 677. We find this 
reasoning equally applicable whether the defendant 
alters its arbitration clause with respect to all current 
contracts, or makes a private, individual offer to the 
plaintiff in a particular case. 

*6 Second, this result is consistent with the law of 
contracts regarding modification. In the service 
agreement signed by plaintiff, Cingular expressly 
reserved the right to unilaterally modify the terms 
and conditions of the agreement, at any time, without 
notice. Plaintiff accepted this condition. Plaintiff 
terminated her contractual relationship with Cingular 
in April 2002, when, in full compliance with the 
then-existing agreement, she cancelled her cellular 
telephone service and paid the early-termination fee. 
Cingular subsequently modified the arbitration 
provision of its standard service agreement. When 
Cingular revised the arbitration provision, however, 
the contract between Cingular and plaintiff was no 
longer in effect. Cingular did not have the right to 
unilaterally modify the terms of a contract that had 
been terminated many months prior to the attempted 
modification. Plaintiff could certainly have accepted 
Cingular's offer to extend the new terms to her, but 
Cingular cannot compel her to do so. 

In response to Cingular's argument that the strong 
federal interest in enforcement of arbitration 
agreements weighs in favor of applying its new 
arbitration provision to plaintiffs claim, we note that, 
in deciding whether to give effect to an attempted 
contract modification, the analysis does not depend 
on the nature of the contractual provision at issue. 
One party to a contract may not unilaterally modify a 
contract term-whether it is an arbitration clause, a 
disclaimer of incidental and consequential damages, a 
liquidated damages clause, or any other term-after the 
contractual relationship between the parties has 
ended and the original contract is the subject of a 
dispute. Defendant's revision of the arbitration 
provision in existing service agreements is, therefore, 
irrelevant to the instant case because this new 
provision was never a part of the contract between 
the parties. 

Federal Preemption 

Having concluded that the contract provision at issue 
in the present case is the arbitration clause printed on 
the back of the form plaintiff signed, we turn to 
Cingular's federal preemption arguments. If plaintiffs 

claim IS preempted by federal law, we need go no 
further in our analysis of the class action walver 
Cingular argues that any holding that would not give 
effect to ~ t s  arbitration provision and the class actlon 
walver therein is expressly and impliedly preempted 
by federal law. Whether state law is preempted by a 
federal statute is a question of law, subject to de novo 
review. SLhi1117-1: I~_IIY~o!I_-- I L ~ ) r l l i ~  Rvy~ot i i~ l  
(_lon~niu[crR R ('oil,, 201 I11  2d 200, 288 (2002). 

Cingular's express-preemption argument is based on 
secrion 2 of the FAA, which provides that a written 
agreement in a "contract evidencing a transaction 
involving commerce" to arbitrate a controversy 
arising out of such a contract "shall be valid, 
irrevocable, and enforceable, save upon such grounds 
as exist at law or in equity for the revocation of any 
contract." 9 U.S.C. 4 2 (2000). In J'cr1.1. 1>. 7h01nir.v~ 
482 LJ.S. 483, 49 1.  96 L.Ed.2d 426. 436. 107 S.Ct. 
2520. 2526 (1987), the Supreme Court held that 
section 2 of the FAA expressly preempted a 
California statute that provided a judicial forum for 
actions for the collection of wages " 'without regard 
to the existence of any private agreement to 
arbitrate.' " Pern,. 482 1J.S. at 484. 96 I,.I.ld.2d at 
432. 107 S.C't. at 2523; quoting Cal. 1,ah.Code 8 229 
(West 1971). The Court noted that section 2 " 'is a 
congressional declaration of a liberal federal policy 
favoring arbitration agreements, notwithstanding any 
state substantive or procedural policies to the 
contrary.' " /'err]: 482 1J.S. ar 489. 96 I,.Ed.2d at 
435, 107 S.Ct, at 2525. quoting Mo.se,s 11. Cone 
Memovicrl JIo.s~~i~~rl  1'. Afeit'ut-p C'o/~.s/i*z~ctioi~ 
460 I1.S. 1 ,  24, 74 L.Ed.2d 765, 785, 103 S.Ct. 927, 
94 1 11 983). By enacting secriorl 2, " 'Congress 
declared a national policy favoring arbitration and 
withdrew the power of the states to require a judicial 
forum for the resolution of claims which the 
contracting parties agreed to resolve by arbitration.' " 
/-'err,>.482 U . S .  at 489, 96 L.Ed.2d at 335. 107 S.Ct. 
at 2525, quoting So~ithlcmdC'urr). 1,. Kc:cxtina, 465 
U.S. 1. 10, 79 L.Ed.2d 1 ,  12, 104 S.Ct. 852, 858 
083).Section 2 "embodies a clear federal policy of 
requiring arbitration unless the agreement to arbitrate 
is not part of a contract evidencing interstate 
commerce," in which case section 2 would simply 
not apply, or the contract "is revocable 'upon such 
grounds as exist' " under state law for the revocation 
of the contract. Lgi:p2-d42 U.S. at 4Sj2 96 LI.I-:d.2.d.at 
435, 107 S.Ct. at 2525. The Court concluded: " 'We 
see nothing in the Act indicating that the broad 
principle of enforceability is subject to any additional 
limitations under state law.' " Pel-I-v, 482 1J.S. at 
489-90. 96 IA.Ed.2dat 435. 107 S.Ct. at 2535. quoting 
FcFceutinx.465 IJ.S. at 1 1, 79 I..E',d.2d at 12, 104 S.Ct. 
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*7 Cingular acknowledges that wction 2, as 
construed in Perry, expressly permits the invalidation 
of an arbitration agreement on state law grounds such 
as unconscionability. Cingular argues, however, that 
the "any contract" language in s ~ g t i o n2 of the FAA 
expressly preempts a state court from holding that a 
class action waiver in an arbitration clause is 
unconscionable if that same waiver would not be 
deemed unconscionable in a contract without an 
arbitration clause. Cingular relies on drcta contained 
in a footnote to the Perry decision. Pei.rj: 482 0 . S  at 
492 n. 9, 06 L.tcl.2d at 337 n. 9, 107 S.Ct nt 2527 n. 
9. The Court declined to address the plaintiffs claim 
that the arbitration agreement in his employment 
contract was unconscionable as a contract of 
adhesion and explained that this question could be 
considered by the state court on remand. The Court 
went on to explain, however, that: 
"[Sltate law, whether of legislative or judicial origin, 
is applicable If that law arose to govern issues 
concerning the validity, revocability, and 
enforceability of contracts generally. A state-law 
principle that takes its meaning precisely from the 
fact that a contract to arbitrate is at issue does not 
comport with this requirement of u2.[Citations.] A 
court may not, then, in assessing the rights of litigants 
to enforce an arbitration agreement, construe that 
agreement in a manner different from that in which it 
otherwise construes nonarbitration agreements under 
state law. Nor may a court rely on the uniqueness of 
an agreement to arbitrate as a basis for a state-law 
holding that enforcement would be unconscionable, 
for this would enable the court to effect what we hold 
today the state legislature cannot." (Emphasis in 
original.) Pcrnl. 482 I J  S. a[ 492 n. 9, 96 L.Ed.2d at 
437 n 9, 107 S.Ct. at 2527 n. 9. 

In L>ocfoi.:c Associmfcc, Ivic. v.  C'~zstn.otto,517 U.S. 
681, 683. 134 L.Ed.2d 902, 906, 116 S.Ct. 1652, 
1654 (19961, the Supreme Court held that a Montana 
statute applicable to arbitration clauses, but not to 
contracts in general, conflicted with the FAA and 
was, therefore, preempted. The challenged statute 
provided that an arbitration clause was unenforceable 
unless it was printed on the first page of the contract 
in underlined capital letters. After summarizing its 
previous decisions in Perry, Southland, and other 
cases, the Court restated what these prior decisions 
had established: 
" 'States may regulate contracts, including arbitration 
clauses, under general contract law principles and 
they may invalidate an arbitration clause "upon such 

grounds as exlst at law or In equlty for the revocation 
of any contract " [Citation ] What States may not do 
1s decide that a contract is fair enough to enforce all 
~ t s  basic terms (price, servlce, credit), but not f a r  
enough to enforce its arbitration clause The Act 
makes any such state policy unlawful, for that kind of 
policy would place arbitration clauses on an unequal 
"foot~ng," directly contrary to the Act's language and 
Congress's Intent ' " (Emphasis added.) <'u\c~!o~~o, 
5 17 IJ 5 at 686, L34 I Ld 2d nl 908. -1J6 S C t dt 
1655-quoting Illied-Bi zit r Ti.r1?7inix ('or v Doh\oli, 
513 I J S  265,281, 130 L E d 2 d  753,769, 115 SCt 
834,833 ( 1995) 

*8 The authorities relied upon by Cingular stand for 
the proposition that under federal law, a class action 
waiver cannot be found unconscionable on grounds 
that apply only to arbitration clauses. We agree with 
Cingular that such a finding is expressly preempted 
by the FAA. Plaintiff, however, does not argue that 
the class action waiver is unconscionable solely 
because it is contained in an arbitration clause. Her 
claim, therefore, is not expressly preempted by 
federal law. 

Cingular also argues that a finding that its class 
action waiver is unconscionable is impliedly 
preempted under the supremacy clause of the United 
States Constitution (IJ.S. Const. art. VI, cl 2). There 
are two types of implied preemption, described as 
"field preemption" and "conflict preemption." 
Englr5h v i~enerul Flecfnt C'o 496 1J.S. 72. 78-79, 
110 L.Ed.2d 65, 73. 110 S.Ct 2270, 2275 (1990). 
Conflict preemption occurs when it is either 
"impossible for a private party to comply with both 
state and federal requirements," or "where state law 
'stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of 
Congress.' " Oi,rlwh, 496 U.S. at 79, 110 L.Ed.2d at 
74, 1 10 S Ct. at 2275, quoting Hlnes v. L)uvido'o~/l:, 
312 U .S. 52, 67; 85 L.bd 581. 587, 61 S.Ct. 399; 
404 (1941). 

Cingular's implied-conflict-preemption argument is 
based on the premise that if enforcement of its 
arbitration provision is conditioned upon the 
availability of class treatment in the arbitral forum, 
the objectives of Congress in enacting the FAA will 
be defeated. Cingular argues that the benefits of 
arbitration, including efficiency and lower cost, will 
be lost by requiring class arbitration. In effect, 
Cingular's position is that any outcome that 
discourages arbitration of individual claims is in 
conflict with the FAA and is, therefore, impliedly 
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preempted. Cingular cites many sources 
demonstrating that encouraging arbitration is, indeed, 
a strong federal objective, but offers no authority for 
the claim that individual arbitration, rather than class 
arbitration, is favored. 

We, therefore, reject Cingular's claim of conflict 
preemption. The FAA does not require state courts, 
when applying state law to a question of the 
enforceability of  a particular contract, to necessarily 
reach an outcome that encourages individual 
arbitration. Further, class arbitration cannot be in 
conflict with the FAA when the Supreme Court has 
recognized the arbitrability of class claims. 

In 2003, the United States Supreme Court held in 
C'1.ce177i.c~:k'inunciirl C 'o~ r ) .1'. Bcrzzle, 539 U .S .  444, 
1 6  L.Etl.2d 411. 123 S.C:t. 2402 (1003),that class 
actions may be arbitrated when the agreement 
between the parties is silent on the question. 
Rejecting Green Tree's argument that class arbitration 
should be permitted only when the arbitration 
agreement expressly provided for it, the Supreme 
Court held that whether class claims could be 
arbitrated was a decision that an arbitrator should 
make when the arbitration clause does not expressly 
prohibit class arbitration. Greer~'li-ee, 530 U.S. at 
454, 156 I,.Ed.2d at 423-21. 123 S.CL. at 2408. 

*9 In response to this decision, the AAA 
subsequently promulgated rules governing class 
arbitration. These rules contain provisions similar to 
Fedcral Rulc of' Civil Proccdurc 20 (Fcd.R.Civ.P. 
23). The AAA's policy with regard to class arbitration 
is that it "will administer demands for class 
arbitration * * * if (1) the underlying agreement 
specifies that disputes arising out of the parties' 
agreement shall be resolved by arbitration in 
accordance with any of the Association's rules, and 
(2) the agreement is silent with respect to class 
claims, consolidation or joinder of claims." AAA 
Policy on Class Arbitrations, available at 
http:llwww.adr.orglsp.asp?id=25967. 

The Court's holding in Green Tree and the AAA 
policy suggest that an arbitration agreement expressly 
waiving the ability to arbitrate class claims is 
enforceable. Thus, under the preemption principles 
discussed above, unless the class action waiver, the 
arbitration clause, or the contract itself is 
unenforceable under generally applicable principles 
of state law, such a provision must be enforced. 

In sum, the FAA neither expressly nor impliedly 
preempts a state court fiom holding that an 

arbitration clause or a specific provision within an 

arbitration clause is unenforceable; it merely frames 

the issue by requiring that a state court examine the 

disputed provision in the same manner that it would 

examine any contract. Because our analysis on the 

question of class action waivers is applicable to all 

contracts governed by Illinois law, it can be applied 

to render the class action waiver in an arbitration 

clause unenforceable without undermining the goals 

and policies of the FAA. 


Unconscionability 

The trial court found the entire arbitration clause 

unconscionable and, therefore, unenforceable. The 

appellate court found the arbitration clause as a 

whole to be enforceable, but the prohibition on class 

arbitration to be both procedurally and substantively 

unconscionable. Under this ruling, although Cingular 

is entitled to demand arbitration of plaintiffs 

individual claim, it cannot preclude arbitration of her 

class claim. 357 III.Aol,.3d at 568. 


In reaching this conclusion, the appellate court relied 
on earlier appellate court decisions holding that a 
contract or contract term cannot be deemed 
unconscionable unless it is both procedurally and 
substantively unconscionable. 157 111.Apt) 3d at 562, 
citing Zoht~s tv V~'r.zzo~7 sM/ir~le$ 3.54 I l l . A ~ ~ . 3 d  
1139, 1 147 (20041. In addition, the appellate court 
employed a sliding scale under which a provision 
may be found unconscionable if is "extremely 
substantively unconscionable" but only "slightly 
procedurally unconscionable, and vzce versa " 357 
IIl.Anp.3d at 562, citing Tlrlc. 1%. IT  R T 3 19 F 3d 
1 126 (9th Cir.2003 ). 

Subsequent to the appellate court's ruling in the 
present case, this court decided the case of Kcrzor V .  

Hvuitdui .tloroi. fItrreriwr, 222 I11.2d 75 (2006), in 
which we rejected the requirement that both 
procedural and substantive unconscionability must be 
found before a contract or a contract provision will be 
found to be unenforceable. A finding of 
unconscionability may be based on either procedural 
or substantive unconscionability, or a combination of 
both. KLIZOY,222 111.2d at 99. 

*lo  Before this court, Cingular argues that the class 
action waiver contained in its arbitration provision is 
neither procedurally nor substantively 
unconscionable. At oral argument, counsel for 
Cingular acknowledged that the ability of a Cingular 
customer to bring a claim on behalf of a class in any 
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forum is entirely foreclosed by the combination of 
the mandatory arbitration provision and the class 
action waiver, but argued that such a limitation is not 
unconscionable under Illinois law. 

Plaintiff argues that the prohibition on class 
arbitration is both procedurally and substantively 
unconscionable. Plaintiff alleged in her pleadings that 
several clauses in the service agreement, including 
the arbitration clause and the class action waiver 
therein, act in combination to further Cingular's 
unlawful scheme to collect an illegal penalty by 
making it cost prohibitive for individual customers to 
vindicate this particular claim. 

Before we consider the various arguments made by 
the parties, we must clarify the precise issue before 
this court. The appellate court found the arbitration 
clause to be enforceable, but the class action waiver 
to be unconscionable. This appeal was brought by 
Cingular, to obtain review of the appellate court's 
ruling with regard to the class action waiver 
provision. Plaintiff did not seek review of the ruling 
on the arbitration clause itself. Thus, the 
enforceability of the arbitration clause itself is no 
longer at issue. The issue in this appeal is whether the 
class action waiver is unconscionable. That question, 
however, cannot be answered without viewing the 
waiver provision in the context of the service 
agreement as a whole and against the backdrop of the 
precise claim made by the plaintiff. See, e.g., P icr~z  
v. C'cztulina Yuc~ht.c. Ir~c~., 2 P.3d 618, A24 n. 28 
(Alaska 2000) (stating that "the legal issue of 
unconscionability hinges on the totality of the 
circumstances"), cited with approval in Razor, 222 
111.2d at 100. 

The determination of whether a contract or a portion 
of a contract is unconscionable is a question of law, 
which we review de novo. Rtrzor, 222 I11.2d at 99. 

Procedural Unconscionability 

"Procedural unconscionability refers to a situation 
where a term is so difficult to find, read, or 
understand that the plaintiff cannot fairly be said to 
have been aware he was agreeing to it * * *." Kcrrc)r, 
22&-I1l12d at _ I OQ, clting with approval I'.rrmklc 
I ~ ~ I I I Z I L ' ~ ~ U Y I L ~ ~(e Lng~necrrllz,y, Inc I: (' 4 RoI~cr/\ 

86 lI1,Al~o 3d 980. 989 ( 19801. This analysis also 
takes into account the disparity of bargaining power 
between the drafter of the contract and the party 
claiming unconscionability. R ~ i o r ,222 J11.2d at 100. 

Frank's Maintenance involved a dispute between two 
business entities, an engineering firm and a supplier 
of steel tubing. The seller's warranty did not contain 
an arbitration clause. Rather, the disputed provision 
was a limitation of the seller's liability for 
consequential damages. &c<ni(~s-.l%r&!.c'11~1~1~.~'~.-_86 
I Il.AppL,3diit 992-93.  Because Frank's Maintenance 
involves generally applicable principles of Illinois 
law, it is entirely appropriate that it be applied to 
determine whether the class action waiver in the 
Cingular arbitration clause is unconscionable. 

"11 In Razor, we cited portions of Frank's 
Maintenance with approval, but we did not quote at 
length from that opinion. We do so now: 
"Procedural unconscionability consists of some 
impropriety during the process of forming the 
contract depriving a party of a meaningful choice. 
[Citations.] Factors to be considered are all the 
circumstances surrounding the transaction including 
the manner in which the contract was entered into, 
whether each party had a reasonable opportunity to 
understand the terms of the contract, and whether 
important terms were hidden in a maze of fine print; 
both the conspicuousness of the clause and the 
negotiations relating to it are important, albeit not 
conclusive factors in determining the issue of 
unconscionability. [Citation.] To be a part of the 
bargain, a provision limiting the defendant's liability 
must, unless incorporated into the contract through 
prior course of dealings or trade usage, have been 
bargained for, brought to the purchaser's attention or 
be conspicuous. * * * Nor does the mere fact that 
both parties are businessmen justify the utilization of 
unfair surprise to the detriment of one of the parties * 
* *. [Citation.] This requirement that the seller obtain 
the knowing assent of the buyer 'does not detract 
from the freedom to contract, unless that phrase 
denotes the freedom to impose the onerous terms of 
one's carefully drawn printed document on an 
unsuspecting contractual partner. Rather, freedom to 
contract is enhanced by a requirement that both 
parties be aware of the burdens they are assuming. 
The notion of free will has little meaning as applied 
to one who is ignorant of the consequences of his 
acts.' [Citations.]" l,r*ank's ~\luir?tcnnnc-~;86 
IIl.App.3d at 989-90. 

We note, in particular, our agreement with the 
proposition that the issue of unconscionability should 
be examined with reference to all of the 
circumstances surrounding the transaction. In 
addition, the doctrine of unconscionability should be 
at least as protective of individual consumers who 
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enter into contracts with commercial ent~ties as it is 
of one business that enters into a contract with 
another business. See, e g ,  /'~iv.ce, 2 1'.3d at 623 
("Courts are more likely to find unconscionability 
when a consumer is involved, when there is a 
disparity in bargaining power, and when the 
consequential damages clause is on a pre-printed 
form"), quoted with approval in Rrizoc -222 Ilj.?cl at 
100. 

The appellate court's finding of procedural 
unconscionability was based on several factors. First, 
the service agreement containing the class action 
waiver was "offered in a form contract on a take-it- 
or-leave it basis," which the appellate court found 
was "an important factor to consider." Second, the 
appellate court quoted Frank's Maintenance for the 
proposition that "in order to be a part of the parties' 
bargain, a contract provision must be 'bargained for, 
brought to the [consumer's] attention[,] or * * * 
conspicuous." 357 ill.Auu.3d at 563, quoting biutik'., 
,Vt~irnfcnantc,86 11I.Auu 3d at 990. Although the 
class action waiver term in the arbitration provision 
may have been brought to plaintiffs attention by the 
capitalized portion of the introductory paragraph at 
the top of the terms-and-conditions page 13.57 
IIl.A~n.3d at 563-64), the appellate court concluded 
that the arbitration clause containing the waiver 
provision could not have been "less conspicuous" 
because it was "hidden in a maze of fine print where 
it was unlikely to be noticed, much less read." (3.57 
Tll.App.3d at 563. 564) This, the appellate court held, 
was "sufficient for a finding of procedural 
unconscionability." 357 111 Aun.3d at 564. 

"12 Cingular distinguishes Razor and Frank's 
Maintenance on their facts and argues that neither 
case supports a finding that the class action waiver is 
procedurally unconscionable. In Razor, a disclaimer 
of consequential damages was contained in a 
warranty in the owner's manual that was in the glove 
compartment of the car when it was delivered to the 
buyer. We concluded that "whatever other context 
there might be in which a contractual provision 
would be found to be procedurally unconscionable, 
that label must apply to a situation such as the case at 
bar where plaintiff has testified that she never saw the 
clause; nor is there any basis for concluding that 
plaintiff could have seen the clause, before entering 
into the sale contract." Kuzol: 222 Ill.2d at 102. In 
Frank's Maintenance, the language limiting the 
plaintiffs remedies was printed on the reverse side of 
the sale contract. A clause directing the plaintiffs 
attention to the conditions printed on the reverse was 
stamped over, suggesting that the obscured language 

was irrelevant and could be ignored. / * r ta~k ' \  
~ / L U ~ ~ C ~ / I U ~ C P ,86 III.App.3d at 99 1-92. These two 
cases are distinguishable from the present case, 
Cingular argues, because the front of its service 
agreement clearly refers to the terms and conditions 
printed on the back and plaintiff indicated by her 
signature that she read and accepted these terms. 

Plaintiff responds that even though Razor may be 
factually dissimilar to the present case, it is important 
authority for the principle that unconscionability 
must be determined by consideration of all of the 
circumstances surrounding the transaction. Thus, 
plaintiff notes, the fact that the directing clause had 
been obscured in the contract at issue in Frank's 
Maintenance was merely one relevant factor in the 
unconscionability analysis, but it was not the sole 
basis for the finding of procedural unconscionability. 
See t.i.ankrL,\ l ~ z i n t t ~ i l u ~ ~ c ~ ,86 III.Apu.3d at 99 1-02. 

Considering the totality of the circumstances, we 
conclude that the facts and circumstances of Razor 
and Frank's Maintenance are largely distinguishable 
from the present case. Plaintiff did sign the front page 
of the service agreement and she did initial an 
acknowledgment provision on the front of the form, 
stating that she had read the terms and conditions on 
the back. There is no dispute that the terms and 
conditions were in her possession and she either read 
them or could have read them if she had chosen to do 
so. 

The Cingular service agreement is a contract of 
adhesion. The terms, including the arbitration clause 
and the class action waiver therein, are nonnegotiable 
and presented in fine print in language that the 
average consumer might not fully understand. Such 
contracts, however, are a fact of modem life. 
Consumers routinely sign such agreements to obtain 
credit cards, rental cars, land and cellular telephone 
service, home furnishings and appliances, loans, and 
other products and services. It cannot reasonably be 
said that all such contracts are so procedurally 
unconscionable as to be unenforceable. 

*13 One fact, however, does make the arbitration 
clause in Cingular's service agreement similar to the 
disclaimer invalidated in the warranty in Razor. The 
agreement plaintiff signed obligated her to negotiate 
any claims in good faith and to submit to arbitration 
if negotiations with Cingular were to fail. However, 
the agreement did not put her on notice that she 
would bear any of the costs associated with 
arbitration. The agreement merely stated that "fee 
information" was available from Cingular or the 
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AAA "upon request." This statement, incorporating 
by reference information that was not provided to 
plaintiff at the time she signed the agreement, was in 
fine print near the bottom of an 8 by 14 inch page 
that was filled, from margin to margin, with text. 
This statement was not emphasized in any way. 

We conclude that there is a degree of procedural 
unconscionability in the service agreement signed by 
plaintiff because it did not inform her that she would 
have to pay anything at all towards the cost of 
arbitration. She was merely informed that "fee 
information" was available "upon request." This lack 
of information regarding the cost of arbitration is an 
"additional fact particular to this case [which] tips the 
balance in plaintiffs favor" (Ruzor. 232 111.2cl at 1 OO), 
on the question of procedural unconscionability of 
the contract of which the class action waiver is a part. 
We do not find this degree of procedural 
unconscionability to be sufficient to render the class 
action waiver unenforceable, but it is a factor to be 
considered in combination with our findings on the 
question of substantive unconscionability. 

Substantive Unconscionability 

The appellate court found the class action waiver in 
the Cingular service agreement to be substantively 
unconscionable for two reasons. First, because the 
cost of litigating or arbitrating a claim for $150 
would have approached if not exceeded the potential 
recovery, "consumers in the plaintiffs position are 
left without an effective remedy in the absence of a 
mechanism for class arbitration or litigation." 357 
IIl.App.3d a1 564. Second, the limitation is one-sided 
because commercial entities like Cingular do not 
have occasion to sue their customers as a class. That 
is, although both parties ostensibly waived the ability 
to pursue a class action, the limitation applies, in 
practice, only to prevent customers " 'li-om seeking 
redress for relatively small amounts of money.' "E 7  
lll.Avu.3d at 565, quoting Szclclcr v. L>i,scovs. Bunk. 
07 Ca1.App. 4th 1094. 1 101, 1 18 Cal.Iiptr.2d 862, 
867 (2002). 

This court has not had frequent occasion to define the 
term "substantive unconscionability" or to apply such 
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refers to terms that are "inordinately one-sided in one 
party's favor." Kuzor, 322 111.2d at 100. 

*I4 Frank's Maintenance contains a more detailed 
explanation of the concept of substantive 
unconscionability, but that explanation is of 
somewhat limited usefi~lness because it focuses 
transactions between two commercial entities. See 
EIL~L~/( 'S  I11 .Apn.3d 990-9 1_-..Muinle~g&y. 86 at 
("Substantive unconscionability concerns the 
question whether the terms themselves are 
commercially reasonable"). 

Our appellate court in Hlilcllcrron 1. Sc7ui.s Hot~huck 
tC C'o , 342 IlI.Ap~.3cf 109, 121 (20032, because it 
was applying Arizona law under a choice of law 
provision, looked to a decision of the Arizona 
Supreme Court for a definition of substantive 
unconscionability. We find that definition apt: 
"Substantive unconscionability concerns the actual 
terms of the contract and examines the relative 
fairness of the obligations assumed. [Citation.] 
Indicative of substantive unconscionability are 
contract terms so one-sided as to oppress or unfairly . 
surprise an innocent party, an overall imbalance in 
the obligations and rights imposed by the bargain, 
and significant cost-price disparity." Al(uwel/ 1, 

Fitiellly Frnnt7crcil Se~~, ic~c\ .  184 Ari/. 82, 89, IIIC, 
907 P.2d 5 1 ,  58 ( 1  995). 

Applying this definition of substantive 
unconscionability to the alleged facts in this case, the 
issue is: whether a waiver of the ability to bring a 
class claim is so onerous or oppressive that it is 
substantively unconscionable when: (1) the waiver is 
contained in a contract that contains a mandatory 
arbitration provision, but does not reveal the cost of 
arbitration to the claimant, (2) the cost will be $125, 
and (3) the underlying claim involves actual damages 
of$150. 

The nature of the underlying claim is also relevant to 
this inquiry. Some claims will be obvious to the 
typical consumer. For example, if a consumer is 
charged twice for the same product or service, is 
charged for a product or service that was not 
received, or is charged a fee that is not specified in 

a definition. See, e.g., Stre~11n.~ the contract, he or she can be expected to recognize ~~~o~rs..Clmb,-.l~td..~v. 

Richmo17d, 99 T11.2d 182, 191 ( 1  983) (noting that a 
contract is unconscionable "when it is improvident, 
oppressive, or totally one-sided," but that "mere 
disparity in bargaining power is not sufficient 
grounds to vitiate contractual obligations"). In Razor, 
we noted only that substantive unconscionability 

such a claim. An individual consumer can bring such 
a claim to the attention of the other party and, if not 
satisfied with the response, may be able to make his 
or her case in arbitration or in small claims court 
without the assistance of an attorney. 
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Other claims, however, are not likely to be 
recognized, let alone successfully argued in court or 
arbitration, without the aid of an attorney. In the 
present case, the underlying claim is that the $150 
early termination fee is unenforceable as a penalty. 
The typical consumer cannot be expected to know 
that: 
" 'Damages for breach by either party may be 
liquidated in the agreement but only at an amount 
that is reasonable in light of the anticipated or actual 
loss caused by the breach and the difficulties of proof 
of loss. A term fixing unreasonably large liquidated 
damages is unenforceable on grounds of public 
policy as a penalty.' " H B !\I C'onrnlt~rcicrl L>ri\trr 
Lctr,siri,y, lnc. 1).  Fox l 'u l lc~.  (:onl~rilzcr.s, Inc.. 209 
11 1.2d 52, 7 1 (2004), quoting Rcstatcmcnt (Sccond) of 
Contracts t; 356 (1081. 

*15The typical consumer may feel that such a charge 
is unfair, but only with the aid of an attorney will the 
consumer be aware that he or she may have a claim 
that is supported by law, and only with the aid of an 
attorney will such a consumer be able to make the 
merits of such a claim apparent in arbitration or 
litigation. Thus, when considering the "cost-price 
disparity" factor (Aluxwell, 184 Ari7. at 89, 907 I'.?d 
at 5 8 ) ,  of substantive unconscionability, we must 
consider that the cost to plaintiff of attempting to 
vindicate her $150 claim, in the absence of the ability 
to bring a class claim, would be $125 plus her 
attorney fees. As a result, if she were to prevail on the 
merits of her claim and be awarded $150 in damages, 
it is an absolute certainty that she would not be made 
whole. 

Cingular makes four arguments on the issue of 
substantive unconscionability. First, Cingular cites 
several cases from our appellate court in support of 
its position that the standard for a finding of 
substantive unconscionability is so "demanding" that 
the facts of this case cannot meet it. Second, Cingular 
argues that the appellate court improperly 
distinguished this case from the facts of Hutcherson 
and Koscn v. SC7//., /,LC': 343 IIl.App.3d 1075 (2003). 
In both of these cases, the appellate court found a 
class action waiver to be enforceable. Third, Cingular 
states that the "overwhelming majority rule around 
the country" is that class action waivers contained in 
arbitration provisions are not unconscionable if the 
arbitration provision "neither requires the consumer 
to pay greater costs than he or she would have to bear 
in court nor prohibits the arbitrator from awarding a 
prevailing plaintiff her attorneys' fees under 
applicable fee-shifting statutes ." Cingular further 

states that its original arbitration provision satisfies 
these conditions. Fourth, Cingular argues that 
plaintiffs ability to bring her claim in small claims 
court is "a recognized means of vindicating small 
claims." At oral argument, counsel for Cingular made 
the related argument that when the class action 
mechanism is not available to consumers, as under its 
service agreement, the public is still protected by the 
provision of the Consumer Fraud Act, which allows 
the Attorney General to bring an action and to 
compel a company to disgorge funds illegally 
obtained (8 15 ILCS 50517 (West 2002)). 

In support of its first argument, Cingular cites 
BLI\wlrti 1. (;cnc>rill,Moloi.\ ( 'o r / )  , 34 1 I11 App.3 tl 

278. 288 (30031, for the proposition that a contract is 
substantively unconscionable only if its terms are 
"grossly one-sided." In addition, Cingular cites 
C'slatt. n/'C'roukc, 2 18 111.App.3d 124, 127 ( 1001 ), for 
the proposition that a contract is substantively 
unconscionable if "only one under delusion" would 
make it. These two descriptions of substantive 
unconscionability are accurate in the sense that a 
contract that meets either of these descriptions is 
surely unconscionable. We find these definitions to 
be underinclusive and have adopted the Maxwell 
court's definition of substantive unconscionability as 
a more complete statement of the doctrine. 

*16 We next address Cingular's argument that the 
appellate court's decision in the present case is in 
conflict with the decisions in Hutcherson and Rosen, 
both of which found class action waivers to be 
enforceable. The Hutcherson court applied Arizona 
law to a provision in a credit card agreement that 
required the claimant to choose between small claims 
court or arbitration of any claim. The agreement 
further provided that the claimant could not 
participate as a representative or a member of a class 
of claimants. The appellate court concluded that this 
provision was not substantively unconscionable. In 
reaching this conclusion, the appellate court 
considered several cases from other jurisdictions (see 
li~irc~kcrcow.342 11I.App.3d at 12I ]  that had found 
class action waivers unconscionable. However, the 
court concluded that the circumstances that led to the 
conclusion of unconscionability in those cases was 
not present in the case before it. ili~tchc~l-run, 
!llL&p234 at-. 1.2.2. Specifically, the arbitration 
provision containing the class action waiver required 
the credit card company to advance any fees required 
of the claimant by the National Arbitration Forum 
and provided that the claimant could not be required 
to refund the advanced fees unless the arbitrator 
determined that the claim was frivolous. Thus, the 
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cost to the claimant of submitting a nonfrivolous 
' 1  5017,claim to arbitration would be minimal. flzrtchc -: 

342 IIl.Ap1,.3d at 12. 

In Rosen, another d~spute between a cred~t cardholder 
and the credit card company, the court noted that, 
"[als in Hurcherson, the factors that were present in 
the cases In w h ~ c h  [class actton limitations ~ n ]  
arbitration agreements were found unconscionable 
are not present in this case." Kp5c.n 3 4 3  I11 App  3d $1 
1082. Further, the plaintiff in Rosen presented 
"almost no argument as to why" the court should find 
the prov~sion unconscionable. Roscn. 343 111 App 3d 
at 1082. 

The appellate court distinguished the present case 
from Hurcherson on the ground that the arbitration 
provision at issue in that case "provided that the 
defendant creditor would advance any arbitration fees 
required to be paid by the plaintiff consumer * * *. 
Each contract further provided that the consumer 
would only be required to repay these expenditures if 
an arbitrator determined that the consumer was 
required to do so * * *." 357 Ill.Ai~13.3d at 567. 
Rosen was distinguished in the same manner. 

While we express no opinion on the merits of the 
judgments rendered in Hutcherson and Rosen 
regarding the enforceability of a class action waiver, 
we agree with the appellate court that the present case 
is readily distinguishable from these two cases. 

Cingular next argues that the majority ofjurisdictions 
that have ruled on this issue have enforced class 
action waivers. Under the reasoning of these 
decisions, Cingular asserts, the class action waiver in 
its service agreement is not substantively 
unconscionable given its "offer to bear all the costs of 
arbitration and to reimburse successful claimants for 
their attorney's fees." In the present case, however, 
we are not determining whether Cingular's revised 
arbitration clause is substantively unconscionable. 
Our focus is on the agreement plaintiff signed in 
200 1. 

"17 In the alternative, Cingular argues that the class 
action waiver in its original service agreement is not 
substantively unconscionable. In support of this 
argument, Cingular cites Rosen and Hutcherson, 
which we have already discussed, and Iherru ('/.cd~t 
Bureuu, Inc 1: C'rnniiLar bMri,le\.t [,I.(' 379 F.3d 159 
(5th Cir.20041, in which, Cingular argues, the court 
of appeals rejected a challenge to the identical 
provision that is at issue in the present case. 

In Iberia Credit Bureau, plaintiffs brought putative 
class actions against several cellular telephone 
service providers, including Cingular, alleging that 
certain deceptive billing practices constituted 
breaches of contract and violations of the Louisiana 
Unfair Trade Practices Act. The action was removed 
to federal court on the basis of diversity. Louisiana 
state law applied. ~l~e_r!ru_('re~~il Burrqz!. 379. F.3d a! 
10-1-62.  

Based on the portions of the Cingular service 
agreement quoted by the court of appeals, it appears 
that the arbitration clause at issue in Iberia Credit 
Bureau is the same clause that is at issue in the 
present case. We note, however, that the court of 
appeals stated that certain provisions of Cingular's 
arbitration clause, "such as the responsibility for the 
costs of arbitration proceedings," were not at issue in 
the appeal. Ibericr C'i'etJrf Biiretiu, 379 F.3d at 163 11. 
-3. In the present case, however, plaintiffs have argued 
that the cost of arbitration proceedings is a relevant 
consideration in determining whether the class action 
waiver is substantively unconscionable. 

Under Louisiana law, a contract provision must 
"possess features of both adhesionary formation and 
unduly harsh substance" before it will be declared 
unconscionable. Iher.irr ('rcdit But-erzz~, 379 P.3d at 
]h7. The plaintiffs attempted to meet the procedural 
unconscionability prong of this test-"adhesionary 
formationn-by relying entirely on Cingular's use of 
fine print. The court of appeals found type size to be 
a relevant consideration, but held that fine print alone 
does not render an arbitration clause procedurally 
unconscionable, particularly where the type used in 
the arbitration provision is the same size as that used 
in the rest of the contract. Iheritr ('/.edit Bzireilu. 379 
F.3d at 172. 

The court of appeals then examined the bar on class 
actions contained in the Cingular arbitration clause. 
The plaintiffs in Iberza Credlt argued that the bar on 
collective proceedings had "the effect of immunizing 
the defendants from low-value claims, no matter how 
meritorious those claims might be," and that the 
arbitration clause was "not so much an alternative 
method of dispute resolution" as it was "a system for 
avoiding liability altogether." Ih~3r1oC'l*cd~tHuretru, 
379- 1 -3d.at_]-74. 

The court of appeals ultimately rejected this claim of 
substantive unconscionability, stating: 
"A highly relevant factor in considering the equities 
of the arbitration clauses in this case is that the 
Louisiana Unfair Trade Practices Act (LUTPA), 
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which is one basis of the plaintiffs' claims, does not 
permit individuals to bring class actions. [Citations.] 
Although this prohibition does not apply to plaintiffs' 
breach-of-contract cause of action, it does 
significantly diminish the plaintiffs' argument that 
prohibiting class proceedings in consumer litigation 
is unconscionable under Louisiana law. Moreover, 
LUTPA does permit the state attorney general to sue 
on behalf of the state and its consumers to pursue 
restitutionary relief on behalf of a class of aggrieved 
consumers [Citations.]. This further tends to show 
that the arbitration clause does not leave the plaintiffs 
without remedies or so oppress them as to rise to the 
level of unconscionability." Uz~ve'uu,I / ICYI( I  C ' ~ C L / ~ I  
375,F.3d at 174-75. 

*I8 Further, the court of appeals observed that 
Cingular's arbitration clause expressly permitted 
customers "to bring inexpensive small-claims 
actions." lhcrrtr C'rca'll B Z I ~ L ~ L I I I ,  370 F.3d at 175 11.19. 

We find Iberia Credit Bureau to be of interest, but 
we are not persuaded to follow it. Illinois law differs 
significantly from Louisiana law. First, we need not 
find both procedural and substantive 
unconscionability to conclude that a contract 
provision is unconscionable. K~izor,222 Ill.2d at 99-
-100. Because Louisiana law requires both, once the 
court determined that "adhesionary formation" was 
not shown, any discussion of "unduly harsh 
substance" was mere dicta. Second, our Consumer 
Fraud Act, unlike Louisiana's LUTPA, does not bar a 
plaintiff from bringing his statutory claim both 
individually and on behalf of a class of similarly 
situated individuals. Thus, unlike the Louisiana 
consumer, the Illinois consumer does lose the ability 
to be either the representative of or a member of a 
class if the class action waiver is enforced. As for the 
ability of the Attorney General to vindicate class 
claims and the availability of small claims court, we 
address these issues below. 

Having examined the cases cited by the parties, we 
conclude that it is not useful to do a simple head 
count of the number of state courts to have ruled a 
certain way on class action waivers. Each of these 
cases presents an application of the law of a 
particular state, to a class action waiver in a contract 
with other provisions that may affect the assessment 
of the waiver itself, in the context of the arguments 
raised by the parties to that case. We look to these 
cases, therefore, to discern a pattern that might guide 
US. 

Our research reveals that other state courts have 

invalidated class action waivers when the contract 
containing the waiver is burdened by other unfair 
features, rendering it substantively unconscionable 
when taken as a whole. See, e.g., 1,c~ontrvo' v. 
7i~rwiitii.x lnte~.nntioncx/ C'o., 854 So.2d 529, 538-39 
(A!r1,2002) (finding arbitration clause unconscionable 
because it is in a contract of adhesion that limits 
recovery of "indirect, special, and consequential 
damages" and restricts plaintiffs to "a forum where 
the expense of pursuing their claim far exceeds the 
amount in controversy," by foreclosing "practical 
redress through a class action and limiting them to a 
disproportionately expensive individual arbitration"); 
L)i.s~~olw.Liot~k1.. Supevioi. C ' O I A ~ I( I / '  LOS An,yele.c, 36 
C'al.4th 148, 161-63, 113 P.3d 1100, 1110. 30 
Cal.R~tr.3d 76, 87 (2005) (hereinafter Boehr ) 
(stating in judicial dicta that class action waivers are 
unconscionable "at least under some circumstances," 
such as "when the waiver is found in a consumer 
contract of adhesion in a setting in which disputes 
between the contracting parties predictably involve 
small amounts of damages, and when it is alleged 
that the party with the superior bargaining power has 
carried out a scheme to deliberately cheat large 
numbers of consumers out of individually small sums 
of money"); Avul I.. knrih/ii~k,lt?c.. 134 Ca l .A~p .  4th 
514. 564, 36 Cal.Kptr.3d 229, 244 (,2005) (applying 
Boehr test to find class action waiver unconscionable 
as applied to California consumer who sought to 
represent only California consumers, whose 
individual claims amounted to $40 or $50, where 
defendant allegedly engaged in scheme to defraud, 
and where forum selection clause would have 
required arbitration of all claims in Georgia); 
Klu.ssnwn v. ('ross Comntt-v Bank, 134 CL?I.AI>U. 4th 
1283, 1209, 36 Cal.Rptr.3d 728, 740-41 (2005) 
(following test set out in Boehr to find a class action 
waiver unconscionable when was not contained in the 
parties' agreement, but was incorporated by reference 
to the rules of the arbitral forum, which the customer 
could obtain by calling an "800" number); Szetc.l(~v. 
( 
Cal.Rptr.2d 862, 867 (2002) (finding class action 
waiver procedurally and substantively 
unconscionable where the provision was "clearly 
meant to prevent customers * * * from seeking 
redress for relatively small amounts of money," and 
where if an individual customer does obtain a 
remedy, it "will only pertain to that single customer 
without collateral estoppel effect"); Bellsouth 
Ilohilill' I,/.(: I.. (7hvi.s1oplzcr,8 19 So.3d 171 .  173 
[Fla.App.2002) (finding arbitration clause 
substantively unconscionable where it limited 
defendant's liability to actual damages, "even if its 
conduct rises to the level of outrageousness required 
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to assess punitive damages," removes exposure to 
class action suit even if class treatment may be 
warranted, and binds the customer to arbitration 
while allowing defendant the option of litigating 
some claims, including collection of a debt); 
Powertcl. hlc..- __v.-&:..i-l~~%;,. S~)..zc! ..57l_n,...57Sr7(i- 743 . 
. A 9 9 (finding arbitration clause 
unconscionable based on "deficiencies in the notice" 
of revised terms and fact that the clause forced 
customers to "waive important statutory remedies" 
under state consumer laws, effectively insulating 
defendant from liability, and where "potential claims 
are too small to litigate individually"); M'liirncr, 1.. 

Allrcl C'o/nrnu/zicrriims, Inc., 173 S.W.3d 300, 3 13- 14 
(Mo.App.2005) (arbitration clause was 
unconscionable where dispute involved allegedly 
deceptive $0.88-per-month charge applied to all 
customers' bills and where arbitration clause 
prohibited class actions, required customer to bear 
costs of arbitration, and prohibited award of 
incidental, consequential, or exemplary damages, or 
attorney fees that would otherwise be available under 
state law); Muhammad v. County Bank of Rehoboth 
Beach, Delaware, NO. A-39-05, slip op. at 3, 24 (N.J. 
August 9, 2006) (holding that class action waiver in 
payday loan agreement is unconscionable "whether 
in arbitration or in court litigation," because such 
waivers can "functionally exculpate wrongful 
conduct by reducing the possibility of attracting 
competent counsel to advance the cause of action" 
where individual claims are small); Slutc ex re/. 
Durzlup 1.. lletycr, 21 1 W. Va. 549, 566. 567 S.E.2d 
265, 282 (2002) (holding that "provisions in a 
contract of adhesion that if applied would impose 
unreasonably burdensome costs upon or would have 
a substantial deterrent effect upon a person seeking to 
enforce and vindicate rights and protections or to 
obtain statutory or common law relief and remedies * 
* * under state law" are unconscionable). See also 
7'ing, 3 19 F.3d at 1 140-52 (applying California law 
as set out in Szetela to conclude that the legal 
remedies clause in defendant's form contract was 
substantively unconscionable, not because it required 
arbitration of all disputes, but because the class action 
waiver therein lacked mutuality where carrier would 
not be likely to bring a class action against its 
customers; the legal remedies clause also sharply 
curtailed damages for intentional torts, imposed 
secrecy on arbitration that benefitted the carrier to the 
detriment of customers, and imposed costs on some 
customers that would exceed the cost of bringing the 
same claim in court); Luster I!. T-~MohilcUSA,  Inc., 
407 F.Supp.2d 1 18 1. 1 190 (S.D.Ca1.2005) (applying 
California law to find arbitration clause containing 
class action waiver substantively unconscionable 

where plaintiffs alleged that defendant companies 
charged customers sales tax on full retail value of 
cellular phones that were advertised as free as part of 
a scheme to deliberately cheat large numbers of 
customers out of small sums of money). 

*19 None of these cases held class action waivers to 
be per se unconscionable. Thus, a federal court 
applying West Virginia law concluded that, under the 
rule announced in Dunlap, an arbitration clause 
containing a class action waiver was not 
unconscionable where there was no evidence that the 
costs of arbitration would be prohibitive to  the 
plaintiff, who sought more than $75,000 in damages. 
,Schzil/: I' AT d- T M/rrelc,s\ ,Sc>r~-ic.t'~, .,Ini. 376 
F.S~ipp.2d 685, 690-9 1 (ND.W.Va.20051. 

Other state courts have upheld the validity o f  class 
action waivers, frequently relying on the principle of 
freedom of contract or the premise that a class action 
is merely a procedural device, which the parties may 
agree to forgo. See, e.g., Strand I,. L;.S. Btrnk 
iV~fi017~ilASS'^ rVI), 2005 Nl )  68. 1: 21, 693 N .  W.2d 
918, 926 (finding "no class action" clause 
procedurally unconscionable but not substantively 
unconscionable because "[mlerely restricting the 
availability of a class action is not, by itself, a 
restriction on substantive remedies. The right to bring 
an action as a class action is purely a procedural 
right"). In Strand, however, the arbitration clause 
provided that arbitration would take place in the 
customer's home jurisdiction and that the bank would 
advance the fees and costs for arbitration. In addition, 
the customer would be entitled to an award of 
attorney fees if he prevailed at arbitration. Thus, there 
was "a chance" that the customer would "be made 
whole through individual arbitration." Siixind 2005 
ND 68  at 1: 23, 693 N.W.2d at 926-27. Thus, Strand 
is distinguishable from the present case. See also 
Kcri/ls v ,  b'o~~nii'~~rio/z Liii? & Hecrlrh,Health Sr:~fcm.r 
23 P.3d 1249, 1254 (Colo.App.2001) (enforcing 
arbitration provision requiring individual arbitration 
where plaintiff brought her claim as a class action, 
because the legislature is better able to determine 
whether to require class-wide arbitration in such 
cases or to make an exception to the statutory scheme 
intended to facilitate arbitration); 1,hnre v. A7'  & 7'  
IZfit.e/es.~ Sevvice,~. Ini. . .  903 So.2d 10 19. 1025-26 
( F F ~ ~ A j ~ ~ 2 0 _ 0 5 )(under Florida law, both procedural 
and substantive unconscionability are required to 
render contract unenforceable; thus, in absence of 
procedural unconscionability, agreement is 
enforceable; commentary that prohibition on class 
representation is enforceable because it did not defeat 
any remedial purpose of deceptive practices statute is 
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dicta ); M/~rlt/~c>r,('overc?i.qri lI~/nk,386 Md. 4 12. v.  
438-43, 872 A.2d 735, 750-53 (2005) (enforcing 
"freely-signed agreement to arbitrate that includes a 
no-class-action provision which was conspicuously 
presented as part of the arbitration clause," despite 
"lender's failure to  disclose the fees associated with 
an arbitration," where plaintiffs did not show the cost 
of arbitration to be "unduly burdensome"); ( ; r g  !.. 
Asscl~igtL.s!~:.!..I_'~~ifaC..i.k?!.p~.34;J(,.NJ,Sup~r~..?.2~ 
L3-734-A .2d88<il.8?2.C200.1) (enforcing class action 
waiver where arbitration agreement allows successful 
plaintiff to achieve "all statutory remedies" under the 
state consumer fraud act in the arbitral forum, 
including compensation for actual loss, treble 
damages to punish the wrongdoer, and attorney fees); 
Rui~irrciv. Bell Affrmlic Mohilc~,304 A.D.2d 353. 
354. 759 N.Y.S.2d 448, 449 (2003) (rejecting claim 
that class action waiver is unconscionable based on 
strong public policy favoring arbitration and 
"absence of a commensurate policy favoring class 
actions"); P\'hz/ri?1'. BilL H t ~ r d  63 S.W .3dC'/~(~vro[t. '~, 
35 1 .  357-63 (Tenn.Ct.App.200 I) (arbitration 
agreement is matter of consent of parties, who "can 
limit which issues will be arbitrated and specify the 
rules under which the arbitration will be conducted"; 
class action waiver in arbitration agreement is 
enforceable where plaintiff agreed to waiver clause 
and fails to prove that cost of arbitration would be 
greater than cost of litigation, and where plaintiff can 
vindicate his statutory claims "effectively through 
arbitration regardless of whether class action relief is 
available"; also fmding the class action waiver issue 
preempted by federal law when the waiver is 
contained in an arbitration clause, even if such waiver 
would "violate the intent" of the state legislature); 
and .3z/fo;?:iition 1,:S"A ( ' o I ; ~ .  v. Lrro l - ,  1 05 S.W.3d 
190, 200 (Tcx.2003) ("While there may be 
circumstances in which a prohibition on class 
treatment may rise to the level of fundamental 
unfairness, [plaintiffs] generalizations do not satisfy 
her burden to demonstrate that the arbitration 
provision is invalid here"). 

"20 If there is a pattern in these cases it is this: a class 
action waiver will not be found unconscionable if the 
plaintiff had a meaningful opportunity to reject the 
contract term or if the agreement containing the 
waiver js not burdened by other features limiting the 
ability of the plaintiff to obtain a remedy for the 
particular claim being asserted in a cost-effective 
manner. If the agreement is so burdened, the "right to 
seek classwide redress is more than a mere 
procedural device." Klrw smtm, 34 Cal.Rptr.3d at 738. 
134 Cal.App. 4th at 1296. As the Supreme Court 
noted in r )~ lpos / /C~z~cr/.unrl. Bunk 1."L i r / io t~~/ l  Rr)rln., 

445 U.S. 326, 63 l..l:d.2d 427. 100 S.Ct. 1166 
080), 

"Where it is not economically feasible to obtain relief 
within the traditional framework of a multiplicity of 
small individual suits for damages, aggrieved persons 
may be without any effective redress unless they may 
employ the class-action device." L)iyo.v_i(.(;!r!l_li~&~ 
4G-!i,S:..at .?3.9,.63_.1,.Cd.2.d3!....440,..!C)O SSl,..:it 
1 174. 

In Deposit Guaranty, the defendant bank attempted 

to shield itself from liability to a potential class of 

approximately 90,000 customers by tendering to each 

plaintiff the maximum amount that he or she might 

have recovered at trial. Over the objections of the 

plaintiffs, the district court entered judgment in their 

favor. L ) ~ ~ I o s I ~  445 U S at 330. 63 L.kd.2d 
b'z/t~rarit~. 
at 434, 100 S.Ct. at 1170. Thus, because no single 

plaintiff could demonstrate a live case or controversy, 

no class could ever be certified. The Court held that 

the defendant bank could not moot the plaintiffs' 

claims in this manner and that they could appeal the 

denial of class certification. 1)clwsit G'riarta~tv, 445 

LJ S. at 340, 63 I . t  d.2d at 434, I00 S.Ct at 1170. 


Cingular similarly seeks to insulate itself from 
liability to a potential class of customers by enforcing 
a class action waiver in its standard service 
agreement. We find that under the circumstances of 
this case, the class action waiver is unconscionable 
and unenforceable. These circumstances include a 
contract of adhesion that requires the customer to 
arbitrate all claims, but does not reveal the cost of 
arbitration, and contains a liquidated damages clause 
that allegedly operates as an illegal penalty. These 
provisions operate together to create a situation 
where the cost of vindicating the claim is so high that 
the plaintiffs only reasonable, cost-effective means 
of obtaining a complete remedy is as either the 
representative or a member of a class. 

We note that several other provisions of the 
arbitration clause also burden an individual 
customer's ability to vindicate this claim. For 
example, the strict confidentiality clause that 
prohibits Cingular, the claimant, and the arbitrator 
from disclosing "the existence, content, or results of 
any arbitration," means that even if an individual 
claimant recovers on the illegal-penalty claim, neither 
that claimant nor her attorney can share that 
information with other potential claimants. Cingular, 
however, can accumulate experience defending these 
claims. See, e . g ,  Tinr.,3 19 F.3d at I 152 (finding that 
a strict confidentiality clause contributes to the 
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substantive unconscionability of a contract term "by 

ensuring that none of [defendant's] potential 

opponents will have access to precedent while, at the 

same time, [defendant] accumulates a wealth of 

knowledge"). 


*21 We express no opinion on the enforceability of 
Cingular's revised service agreement except to say 
that the enforceability of a class action waiver, 
whether or not the contract provides for mandatory 
arbitration, must be determined on a case-by-case 
basis, considering the totality of the circumstances. 
Relevant circumstances include the fairness and 
balance of the contract terms, the presence of unfair 
surprise, and the cost of vindicating the claim relative 
to the amount of damages that might be awarded 
under the dispute resolution provisions of the 
contract. See ,'M(~x~vcll.184 Ariz. at SO, 907 P.2d at 
-58. 

Availability of Small Claims Court or Regulatory 

Enforcement 


The final sentence of the arbitration clause in 
Cingular's standard service agreement provides that, 
notwithstanding the arbitration requirement, "either 
party may bring an action in small claims court." 
Cingular argues that this option eliminates the 
possibility that a customer will lack a cost-effective 
means of vindicating a small claim. Cingular 
suggests that small claims court is often a better 
option than a class action for the resolution of small 
claims, citing Pzih~c~r 1.71 LuXr Pro~crllrc,Inc , 68 1v 
So.2d 965, 970 jLa.App.l996) (noting that a class 
action may lead to a "complicated lengthy legal 
embattlement," while an individual can resolve her 
claim in small claims court "expeditiously and with 
minimum costs and fees"). 

Pulver involved a failed attempt at class certification 
of a class 700 to 1,000 tenants who may or may not 
have had claims against their various landlords for 
damages as a result of a flood. The court affirmed the 
denial of class certification on the basis that the 
plaintiffs did not meet any of the requirements for 
certification of a class. The individual claims of the 
eight named plaintiffs were, however, within the 
jurisdiction of the small claims court. .rf.'~I\'~.~..68_1. 
So.2d at 970. Pulver is thus inapplicable to the 
present case. Indeed, the quoted language f?om 
Pulver merely suggests a reason that an individual 
plaintiff might opt out of a class action to pursue an 
individual claim in small claims court. It does not 
support the argument that, in the present case, small 

claims adjudication is a cost-efficient means for 
plaintiff to vindicate her claim against Cingular. 

Cingular also rel~es on J~' i ik~i i \  t zr\t AYIII-'I.=I I 

C'ii~h-Ic/vc~n~eof C;eo~:eia I / ( '  100 1 3d 868, 870 
C l  l l h  CII  20Q5) (holdlng that, under Georgia law, 
contract provlslon allowing access to small claims 
tribunal applies equally to both parties). Cingular 
does not explain, however, how the mutual 
avallabillty of the small claims forum m~ght  render 
an otherwise unconsclonable contract provision 
enforceable 

Both parties call our attention to lberra Credit 
Bureau. Cingular states that the court of appeals 
"focused on" the availability of small claims court 
when it rejected the plaintiffs argument that the class 
action waiver made it impossible for individuals to 
pursue individual small claims. Plaintiff disputes that 
this was a "focus" of the court of appeals since the 
availability of small claims adjudication was not 
discussed in the body of the opinion, but was merely 
referred to in a footnote. Ihcviir C'r~ci i t  R~ireuii,379 
k.3d at 17.5. 

*22 We conclude that, given the particular facts and 
circumstances of this case, the availability of a 
judicial forum for individual small claims does not 
render the prohibition on class treatment of plaintiffs 
claim enforceable. In this case, the small claims 
forum has the same limitations as the abritral forum. 
Plaintiff, whose actual damages total $150, would 
have to pay a filing fee and hire an attorney to litigate 
her claim that the early-termination fee is an illegal 
penalty. Indeed, the gravamen of her complaint is 
that Cingular drafted the contract terms with the 
intent to impose an illegal penalty for early 
termination in such a manner as to make any 
challenge to the fee cost-prohibitive in either 
arbitration or small claims court. 

Similarly, we are not persuaded that the ability of the 
Attorney General to bring an action under the 
Consumer Fraud Act (8 15 II,CS 50517 (West 2002)) 
renders the class action waiver in the Cingular 
service agreement enforceable. Although the 
Attorney General could challenge the early-
termination fee on behalf of the consumers of Illinois, 
she must allocate scarce resources to a variety of 
issues affecting consumers. There is no guarantee 
that the Attorney General would find the particular 
claim raised by plaintiff to be a high priority. If we 
were to conclude that the mere possibility of 
governmental action were sufficient to overcome the 
substantive and procedural flaws in Cingular's class 
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action waiver, we would be denying plaintiff and 
other consumers any remedy for the allegedly illegal 
$150 penalty, at least until the Attorney General had 
the resources and the incentive to pursue the issue. 
See, e g ,  /)cpo\it C ;u~~ r ( l nh~ ,  445 1J S. at 338-39. 63 
I,.T,d_,zdat 330, !_00 5 C l  31 I 174 ("The aggregation 
ofindividual claims in the context of a classwide suit 
is an evolutionary response to the existence of 
injuries unremedied by the regulatory action of 
government" and noting "increasing reliance on the 
'private attorney general' for the vindication of legal 
rights" via class actions). 

Severability 

The Cingular service agreement provides that "[ilf 
any provision of this Agreement is found to be 
unenforceable by a court or agency of competent 
jurisdiction, the remaining provisions will remain in 
full force and effect." Nevertheless, Cingular argues 
that the appellate court erred by severing the class 
action waiver from the remainder of the arbitration 
clause. Cingular suggests that the issue of 
severability was decided without prior briefing by the 
parties and that both parties unsuccessfully sought 
rehearing on the issue. Thus, Cingular concludes, 
there is no justification for requiring the parties to 
engage in a class arbitration to which neither party 
agreed and which neither party sought. In particular, 
Cingular argues that "class actions are inherently 
inconsistent with the streamlined nature of 
arbitration." 

Plaintiff responds that the appellate court merely 
applied the plain language of the service agreement 
when it severed the class action waiver. In addition, 
plaintiff notes that the Supreme Court's holding in 
Green Tree implicitly recognizes the legitimacy of 
arbitral class actions. C'/.t?tv~'li.rt., 530 U.S. at 453, 
156 L.Ed.2d at 423, 123 S.Ct. at 3407-08. Finally, the 
adoption of rules and procedures for class arbitration 
by the AAA indicates that class arbitration is entirely 
feasible. 

*23 Cingular replies that plaintiff is estopped fiom 
arguing in favor of severance of the unenforceable 
class action waiver because she argued in both the 
trial court and the appellate court that the waiver was 
not severable from the remainder of the arbitration 
clause. We note, however, that Cingular apparently 
argued to the appellate court that the offending clause 
was severable. 357 lll./lr1p.3d at 568-69. 

The appellate court offered three reasons for severing 

the unconscionable clause from the remainder of the 
arbitration provision. First, "the provision requiring 
the arbitration of disputes does not depend for its 
efficacy upon the provision barring class relief. The 
claim can still be arbitrated if the arbitrator is free to 
determine that class arbitration is appropriate." 357 
Ill App.3d a! 569. Second, the agreement has a 
severability clause, which reflects the parties' intent 
to give effect to the valid portions of the contract. 
Third, the strong policy in favor of enforcing 
arbitration agreements is best served by preserving 
the valid portions of the agreement while severing the 
unconscionable provision. 357 IIl.App.3d at 569. 

In Spinettr, the court of appeals considered whether 
an unenforceable provision could be severed from an 
arbitration clause in an employment agreement. 
Unlike the present case, the agreement did not 
contain a severability clause. The federal policy 
encouraging recourse to arbitration notwithstanding, 
the court of appeals looked first to the state law of 
contracts for the answer. Spinetti, 324 F.3d 214. 
Under the applicable law, as enunciated in the 
Restatement (Second) of Contracts 6 184, a court 
may sever the unenforceable portion of an agreement 
and enforce the remainder " 'in favor of a party who 
did not engage in serious misconduct if the 
performance as to which the agreement is 
unenforceable is not an essential part of the agreed 
exchange.' " Spinetti, 324 F.3d 219, quoting 
Restatement (Second) of Contracls B 184. at 30 
(1981). 

This court has not had occasion to consider this 
section of the Restatement, but our appellate court 
has long relied on the principle that an entire contract 
or a clause therein fails if the stricken portion 
constitutes an essential term of the contract or clause, 
but the remainder stands if the stricken portion is not 
essential to the bargain. See !'t?oi~leI,. :McNt?l~361 
Ill.Aop.3d 444. 448 (2005), citing Iiestatenient 
(Second) of Contracts C; 184 (198 1); Stumutukis 
lnc/z-ilrstrie.s, lnc. v. Kii ip, 165 ill.App.3d 870, 889 
( 1987) (same); Drvvit Sy,srcnw, Inc. 1.. Kush i iz~132 
111.App.3d 0, 12 (1985) (same). See also Muhammad, 
slip op. at 31-33 (concluding that once the 
unconscionable class action waiver is removed, the 
remainder of the arbitration agreement is enforceable 
as a matter of state law). 

We agree with the appellate court that the existence 
of a severability clause and the strong public policy 
in favor of enforcing arbitration agreements weigh in 
favor of enforcing the arbitration clause without the 
offending class action waiver. Cingular, the party that 
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drafted the contract containing the severability 

clause, has not persuaded us that the class action 

waiver was essential to its making of the agreement. 

We, therefore, affirm the appellate court's ruling on 

the issue of severability. 


CONCLUSION 

"24 In sum, we hold that under the circumstances of 
this case, the waiver on class actions is 
unconscionable. It is not unconscionable merely 
because it is contained in an arbitration clause. It is 
unconscionable because it is contained in a contract 
of adhesion that fails to inform the customer of the 
cost to her of arbitration, and that does not provide a 
cost-effective mechanism for individual customers to 
obtain a remedy for the specific injury alleged in 
either a judicial or an arbitral forum. We further hold 
that the offending clause is severable from the 
arbitration clause. 

We do not hold that class action waivers are per se 
unconscionable. It is not unconscionable or even 
unethical for a business to attempt to limit its 
exposure to class arbitration or litigation, but to 
prefer to resolve the claims of customers or clients 
individually. Indeed, it has been suggested that, as a 
matter of economic theory, consumers may benefit 
from reduced costs if companies are allowed to 
engage in this strategy. See, e.g., J. Stemlight & E. 
Jensen, i.'cir~,e Arhitvtriiorl to El'linlintrie C'orz.rz[mel. 
('/LI.YS Actio~~x:efficient Bz/sine.s,s Pr~rciice ov 
I!i7i:ot7sciof1~rhle 67 Law & Contemp. Probs. Ilhu.~~.". 
75, 92-99 (2004). The unconscionability of class 
action waivers must be determined on a case-by-case 
basis, considering the totality of the circumstances. 

For the foregoing reasons, we affirm the judgment of 
the appellate court, which reversed the judgment of 
the circuit court, and remanded the cause to the trial 
court for further proceedings. 

Appellate court judgment affirmed 

Justices I KI , l  MAN, 1'1 I /,GI KAI I), K I I , H K I I ~ I . ,  
and KAKMF I I  K concurred in the judgment and 
opinion 
Chief Justice 1HOMAC and Justice BURKE took no 
part in the consideration or decision of this case 
I11.,2006. 
Kinkel v. Cingular Wireless LLC 
--- N.E.2d ----,2006 WL 2828664 (Ill.) 
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ORDER DENYING MOTION TO COMPEL 
ARBITRATION; GRANTING MOTION TO STAY 
OBLIGATION TO RESPOND TO COMPLAINT; 

VACATING HEARING 
CI IESNEY, District J. 
*l Before the Court are two motions filed August 2 1, 
2006 by defendant Cingular Wireless LLC 
("Cingular"): (1) Cingular's motion to compel 
arbitration and to stay litigation pursuant to the 
Federal Arbitration Act ("FAA"); and (2) Cingular's 
motion to stay its obligation to answer or otherwise 
respond to the Amended Complaint pending 
resolution of the motion to compel arbitration. 
Plaintiff Benjamin D. Winig has filed separate 
oppositions to the motions, to which Cingular has 
filed separate replies. Having considered the papers 
filed in support of and in opposition to the motions, 
the Court finds the matters appropriate for resolution 
without oral argument, see Civil L.R. 7-l(b), 
VACATES the September 29, 2006 hearing, and 
rules as follows. 

BACKGROUND 

The instant action is a purported class action brought 
against Cingular on behalf of a nationwide class 
consisting of all mobile telephone customers of 
Cingular whose service agreements with Cingular 

Page 

"included free 'mobile-to-mobile' minutes, and who 
made one or more calls to their own mobile telephone 
number after [Cingular] unilaterally changed their 
policy to start charging customers for these calls." 
(See Amended Complaint ("AC") 7 15.) 

Plaintiff alleges that pursuant to his service 
agreement with Cingular, he pays a monthly fee for, 
inter uliu, a limited number of "anytime minutes" and 
unlimited free "mobile to mobile" calls. (See id. T[ 9.) 
Plaintiff alleges that when he entered into the service 
agreement, Cingular's representatives promised him 
that all calls made from his mobile phone to his own 
mobile number, primarily for purposes of checking 
voicemail, were considered "mobile-to-mobile" calls, 
and were free of charge. (See id 7 3.) Until July 
2005, plaintiff alleges, Cingular did not charge him 
for calls made from his mobile phone to his own 
mobile phone number; in July 2005, however, 
Cingular began charging such calls against plaintiffs 
"anytime minutes." (See id. 7 7 34-35.) 

According to plaintiff, his service agreement 
provides: "If we increase the price of any of the 
services to which you subscribe ... we will disclose 
the change at least one billing cycle in advance." (See 
id. 7 4.) Plaintiff alleges Cingular "concealed or 
failed to adequately disclose to plaintiff the above- 
referenced change in the terms of his service 
agreement. (See id. 7 36.) 

Plaintiff asserts the following causes of action against 
Cingular: (1) violation of the Federal 
Communications Act, 47 L1.S.C. C; 20 1; (2) breach of 
contract; (3) unjust enrichment; (4) breach of the 
covenant of good faith and fair dealing; (5) unfair 
competition in violation of 3 17300 of the California 
Business and Professions Code; (6) violation of the 
Consumers Legal Remedies Act, Cal. Civ.Code 4 
tet seq.; and (7) declaratory relief. 

LEGAL STANDARD 

The FAA, 9-[J.S.C. tj 1 et seq , establishes a "federal 
policy favoring arbitration" and requires federal 
courts to "rigorously enforce agreements to 
arbitrate." See Sheorcot? 4mcv1ctm EX.DI.L>S\111~' 1: 
V c  Muhon. 483 U.S. 220, 226. 107 S Ct. 2332, 06 
L.Ed.2d 185 ( 1987) (internal quotations and citations 
omitted). Nevertheless, "arbitration is a matter of 
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contract and a party cannot be required to submit to 
arbitration any dispute which he has not agreed so to 
submit." See AT t6 7' 7>chnoIoaic!.s, lnc. v. 
Corizniunii.r.tiovr,s Il'orki'rs of'Arii(~~.ict~. 475 l1.S. 643. 
648, 106 S . 0 .  14 15, 80 l,.lld.2d 648 ( 1086) (internal 
quotation and citation omitted). Whether there is an 
agreement to arbitrate is a question for the court 
rather than the arbitrator, unless the arbitration 
agreement "clearly and unmistakably" provides 
otherwise. See icl. .at 64.9: 

*2 In determining whether there is an agreement to 
arbitrate, the court "should apply ordinary state-law 
principles that govern the formation of contracts." 
See Firs! Or,liornr of ' ('hic,ci,yo, Inc. 11. ticy)lut~,5 14 
I1.S. 038, 045. 115 S . 0 .  1020, 131 L.Ed.2d 085 
( 1005). In determining whether an arbitration 
agreement is valid, state law is applicable "if that law 
arose to govern issues concerning the validity, 
revocability, and enforceability of contracts 
generally." See L)octortLs A.s,soi.iutt?s, lizc. I: 

C'irsuvollo, 5 17 U.S. 68 I ,  686-87. 1 16 S.Ct. 1652, 
134 I,.i:d.2d 902 (1006) (interpreting 9 U.S.C. 6 2). 
"[Dlue regard must be given to the federal policy 
favoring arbitration," however, and "ambiguities as 
to the scope of the arbitration clause itself resolved in .crelzcp,r,favor of arbitration." See I'olt Ir?fi,rination C .  ' 
IYIL~.v. o f '  7.eItmd S/l~ltifi)rd llo(zi'd of' TI.II .S/C~S <Jv. 
I,j?ivci..rit);,489 IJ.S. 468. 476, 109 S.Ct. 1248. 103 
I..Ed.2d 488 ( 1989). 

Where the court finds the parties entered into a valid 
agreement to arbitrate their dispute, "the court shall 
make an order summarily directing the parties to 
proceed with the arbitration in accordance with the 
terms thereof." See 9 (J.S.C. C; 4. After ordering the 
parties to proceed to arbitration, the court "shall on 
application of one of the parties stay the trial of the 
action until such arbitration has been had in 
accordance with the terms of the agreement [.I" See ') 
U.S.C. $ 3. 

DISCUSSION 

A. Motion to Compel Arbitration 

1 .  Notification of Existence of Arbitration Clause 

At the outset, a dispute has arisen with respect to the 
manner in which plaintiff was apprised of the 
arbitration clause at issue. Such dispute arises in great 
part from conflicting statements made by plaintiff as 

to how he obtained wireless service from Cingular. In 
his complaint, plaintiff alleges he purchased service 
"through one of [Cingular's] authorized dealers," (see 
AC 1 9),  while in his opposition to the motion to 
compel arbitration, he states he purchased service 
"through Cingular's website," (see Opp. at 3:l). 
Defendants have submitted evidence that, in either 
circumstance, plaintiff would have been given a copy 
of the terms and conditions of service, which include 
the arbitration clause, at the time he obtained service. 
(See Berinhout Supp. Decl. 1r/ 2, 4.) Plaintiffs 
declaration does not address the issue of how he 
obtained wireless service. Instead, plaintiff states the 
only written material he received containing an 
arbitration clause was a "Welcome Kit" a t  the 
"bottom of the box" in which he received his cell 
phone. (See Winig Decl. r/ 7 3-4.) 

Because the arbitration clause in each of the above- 
referenced documents is essentially the same, 
however, and because, as set forth below, such 
arbitration clause is not enforceable, irrespective of 
how it was provided to plaintiff, the Court need not 
address this issue further. 

2. Unconscionability of Arbitration Clause 

Assuming, arguendo, the parties' contract includes an 
arbitration clause contained in one or more of  the 
above-referenced documents, (see Wining Decl. Ex. 
A at 26; Berinhout Decl. Ex. B at 10-12; Berinhout 
Supp. Decl. Ex. B at 5), the Court must determine 
whether any such clause is enforceable against 
plaintiff. Plaintiff argues that the arbitration clauses 
are unenforceable because their prohibition of class 
actions is unconscionable.' \ '  

*3 Each of the arbitration clauses provides: 
You and Cingular agree that YOU AND CINGULAR 
MAY BRING CLAIMS AGAINST THE OTHER 
ONLY IN YOUR OR ITS INDIVIDUAL 
CAPACITY, and not as a plaintiff or class member in 
any purported class or representative proceeding. 
Further, you agree that the arbitrator may not 
consolidate proceedings of more than one person's 
claims, and may not otherwise preside over any form 
of a representative or class proceeding, and that if 
this specific proviso is found to be unenforceable, 
then the entirety of this arbitration clause shall be null 
and void. 

(See Wining Decl. Ex. A at 26; Berinhout Decl. at 12; 
Berinhout Supp. Decl. Ex. B at 5.) 
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The California Supreme Court, in IIirc~o~~c~illtu.rk v. 
S11~7erinrC'oz~/./.36 Cal.4th 148, 30 Cal.Kptr.3d 76. 
1 13 P.3d 1 100 (20051, recently addressed the 
enforceability of  contractual class actioniclass 
arbitration waivers. In Discover Bank, a credit card 
agreement included an arbitration clause that 
precluded both the cardholder and the card issuer 
from participating in classwide arbitration. See iLi.. at 
153-54, -30. C~l..R.p!!.~l!? 76, ..!!.3_11.,?!!The.- ..-- - . !!.?0. 
plaintiff therein argued that class action or class 
arbitration waivers in consumer contracts are 
unconscionable under California law. See id ar 160, 
30 Cal.Rprr.3d 76. 1 13 P.3cl 1 100. The Supreme 
Court first summarized the general principles of the 
doctrine of unconscionability, noting the doctrine has 
"both a procedural and a substantive element, the 
former focusing on oppression or surprise due to 
unequal bargaining power, the latter on overly harsh 
or one-sided results." See id (internal quotations and 
citation omitted). "The procedural element of an 
unconscionable contract generally takes the form of a 
contract of adhesion, which, imposed and drafted by 
the party of superior bargaining strength, relegates to 
the subscribing party only the opportunity to adhere 
to the contract or reject it." See id. (internal quotation 
and citation omitted). "Substantively unconscionable 
terms may take various forms, but may generally be 
described as unfairly one-sided." Id. (internal 
quotation and citation omitted). Procedural and 
substantive unconscionability "must both be present 
in order for a court to exercise its discretion to refuse 
to enforce a contract or clause under the doctrine of 
unconscionability," although "they need not be 
present in the same degree." See ilrn~etiu'uriz v. 
Fozrnckllion Hecrlfh Psychcrrrr Sc~~vice.s, ltlc., 24 
Cal.4th 83. 113. 99 Cal.Rptr.2d 745, 6 P.3d 660 
(2000) (internal quotation and citation omitted). 

In Drscover Bank, the Supreme Court concluded that 
"at least some class action waivers in consumer 
contracts are unconscionable under California law." 
See L)~rcoivr Bunk. 36 Cal.4th at 160, 30 Cal.Rptr 3d 
76, 113 P.3d 1100. The Supreme Court noted that 
because the arbitration clause at issue therein had 
been provided to the plaintiff "in the form of a 'bill 
stuffer' that he would be deemed to accept if he did 
not close his account, an element of procedural 
unconscionability [was] present." See ~d The 
Supreme Court hrther noted that class action waivers 
found in contracts of adhesion "may also be 
substantively unconscionable inasmuch as they may 
operate effectively as exculpatory contract clauses 
that are contrary to public policy," as expressed in 
California Civil Code 6 1 6 6 8 . ~  arSee itJ 161, 30 
Cal.Rptr .3d 76, 113 P.3d 1100. As explained in 

Page 3 

Discover Bank, a class actioniclass arbitration waiver 
in a consumer contract can act as an unlawhl 
exculpatory clause "because damages in consumer 
cases are often small," a company that "wrongfully 
extracts a dollar from each of millions of customers 
will reap a handsome profit," and a class action "is 
often the only effective way to halt and redress such 
exploitation." See id (internal quotations and 
citations omitted). Additionally, such a clause is 
"indisputably one-sided," because companies 
"typically do not sue their customers in class action 
lawsuits," and "[sluch one-sided, exculpatory 
contracts in a contract of adhesion, at least to the 
extent they operate to insulate a party from liability 
that otherwise would be imposed under California 
law, are generally unconscionable." See id. 

"4 The Supreme Court concluded: 
We do not hold that all class action waivers are 
necessarily unconscionable. But when the waiver is 
found in a consumer contract of adhesion in a setting 
in which disputes between the contracting parties 
predictably involve small amounts of damages, and 
when it is alleged that the party with the superior 
bargaining power has carried out a scheme to 
deliberately cheat large numbers of consumers out of 
individually small sums of money, then ... the waiver 
becomes in practice the exemption of the party "from 
responsibility for [its] own fraud, or willful injury to 
the person or property of another." (Civ.Codc $ 
1668.) Under these circumstances, such waivers are 
unconscionable under California law and should not 
be enforced. 

(See id at 162-63, 30 Cal.Rotr.3d 76, 113 P.3d 
1100.)"'3 

a. Procedural Unconscionability 

Here, with respect to the issue of procedural 
unconscionability, the arbitration clause, whether 
included in the Welcome Kit or in the Wireless 
Phone Service Agreement on Cingular's website, is 
unquestionably included in a contract of adhesion 
because there was no opportunity for plaintiff to 
negotiate the terms thereof. See, e g , xi. at 160, 30 
Cal.Kl3tr.3d 76, 1 13 P.3d 1 100 ("The procedural 
element of an unconscionable contract generally 
takes the form of a contract of adhesion, which, 
imposed and drafted by the party of superior 
bargaining strength, relegates to the subscribing party 
only the opportunity to adhere to the contract or 
reject it.") 
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Cingular argues that nonetheless there IS no 
procedural unconsc~onab~l~ty because p la~nt~ffhad 
the opportunity to  contract w ~ t h  other wireless phone 
services that do not require the~r  customers to agree 
to an arbitration clause Cal~fornia courts have 
reached differing conclusions on the relevance of 
such evidence. Compare L ( ; -7~1~~ lu  l?lln/I 97~jI)L\L~o~L)I 
Cal,App- 4th 1094, 1 100.. I 18 Cal Rptr 2d 862 (2002) -
(rejecting argument that "a contract provis~on lacks 
procedural unconscionabllity unless the opposing 
party can demonstrate that no meaningful opportunity 
existed to obtain the offered goods or services from 
any other prov~der w~thout the offending contract 
term", holding when weaker party "is presented the 
clause and told to 'take ~t or leave it' without the 
opportunity for meaningful negotiation, oppression, 
and therefore, procedural unconscionab~lity, are 
present") wlth M'~rpne I 135 Cal App 4thS~u/~ /cc ,  
366. 482. 37 Ca l .R~t r3d 544 (2006) (holding "[tlhere 
can be no 'oppression' establ~shing procedural 
unconsc~onab~lity,even assuming unequal bargaming 
power and an adhesion contract, when the customer 
has meaningful cho~ces") The N~nth  Circuit has 
followed Szetela See Ingle, 328 F.3d at 1172 ("We 
follow the reasoning In Szefela . In which the 
Califomla Court of Appeal held that the availablllty 
of other options does not bear on whether a contract 
is procedurally unconscionable."). This Court further 
notes that the California Supreme Court, in D~scover 
Bank, also c~ted Szetela with approval and did not 
mention the availab~l~ty of a more favorable contract 
from another company as a factor in determining 
procedural unconscionability See l)lrcovr/- Bunk. 16 
Cal 4th at 160. 30 Cal Rptr.3d 7 6 ,  113 P 3d 1 I00 

"5 Accordingly, the Court finds the instant arbitration 
clause is procedurally unconscionable. 

b. Substantive Unconscionability 

With respect to the issue of substantive 
unconscionability, the parties dispute whether the 
instant class actiodclass arbitration waiver differs in 
any material respect from the type of waiver the 
California Supreme Court held unconscionable in 
Discover Bank. Cingular argues that, unlike the type 
of waiver discussed in Discover Bank, the instant 
arbitration clause is "exceptionally consumer 
friendly," (see Motion at 14:IS), because it requires 
Cingular to (1) pay the full cost of arbitrating any 
dispute that is not frivolous or brought for an 
improper purpose and (2) pay the customer's 
reasonable attorneys' fees if the arbitrator awards 
them the amount of their demand or more. In 

Dlscover Bank, however, the California Supreme 
Court expressly rejected the argument that "the 
potential availability of attorney fees to the prevailing 
party in arbitration or litigation ameliorates the 
problem posed by ... class action waivers," f ind~ng 
"no indication ... that, in the case of small individual 
recovery, attorney fees are an adequate substitute for 
the class action or arbitration mechanism." See 
Q L \ L ~ V C ~ I :&1g,4, 36 Ca1.4t!i-at162, 30 C_al.Rplr_?d-76, 
1 12 P 34 ! 100, see also Lyilci. 1. T-Zloh!l~~i 'rjrlerl 
S~trlec, I , 407 F.St~l>p2d 1 18 1 ,  1 191 
(S.D.Ca1.2005) (following Dlscover Bank and 
rejecting argument that payment of consumer's 
attorney fees and arbitration costs precludes finding 
of unconscionability). 

Accordingly, the Court finds the instant arbitration 
clause is substantively unconscionable. 

c. Conclusion as to Unconscionability 

As noted, the Supreme Court in Discover Bank held 
that when a class actiodclass arbitration waiver "is 
found in a consumer contract of adhesion in a setting 
in which disputes between the contracting parties 
involve small amounts of damages, and when it is 
alleged that the party with superior bargaining power 
has carried out a scheme to deliberately cheat large 
numbers of consumers out of individually small sums 
of money," the waiver is unconscionable. See 
Disco~vvBui?k. 36 Cal.4th at 162-63, 30 Cal.Rptr.3d 
76, 1 13 P.3d 1 100. Here, the Court has already found 
the consumer contract in question to be a contract of 
adhesion. Neither party argues that disputes over 
cellular phone service do not typically involve small 
amounts of damages. Finally, plaintiff in the instant 
suit alleges Cingular unilaterally changed its 
longstanding billing practices and began charging its 
customers for making calls from their mobile phones 
to their own mobile phone numbers, (see AC 7 1-8), 
thus, in essence, alleging Cingular was engaged in "a 
scheme to deliberately cheat large numbers of 
consumers out of individually small sums of money," 
see Di,scove~. 13(mk, 36 Cal.Jth at 162-63. 30 
Cal.Kptr.3d 76, 1 13 1'.3d 1 100. 

Accordingly, the Court finds the class actiodclass 
arbitration waiver in the arbitration clause to be 
unconscionable and, thus, unenforceable under 
California law. 

3. Preemption 
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*6 Cingular argues that even if the arbitration clause 
is unconscionable under Discover Bank, the FAA 
preempts "any reading of Discover [Bank] under 
which the class waiver in Winig's arbitration 
provision would be deemed unconscionable." (See 
Motion at 14.) 

Sectig-n.2 of the FAA provides that an arbitration 
agreement "shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract." See _9 
[J.S.C. 6 3. The United States Supreme Court and 
the Ninth Circuit both have held expressly that 
invalidation of an arbitration clause under state 
unconscionability law does not conflict with the 
FAA. See -)I*'.Y .I.s.socicr~c.s.Il~i:.1.. ('i~.strrol/o,5 17 
U.S. at 687 (holding "generally applicable contract 
defenses, such as ... unconscionability, may be 
applied to invalidate arbitration agreements without 
contravening 6');Ting v. AT & T, 3 19 F.3d at 1 150 
n. 15 ("Because unconscionability is a generally 
applicable contract defense, it may be applied to 
invalidate an arbitration agreement without 
contravening 6of the FAA."). 

Cingular argues that its "arbitration provision can be 
deemed to be unconscionable only under an 
idiosyncratic unconscionability standard that does not 
apply equally to all contractual terms." (See Motion 
at 16: 1 1- 12.) Cingular is correct that courts may not 
"invalidate arbitration agreements under state laws 
applicable only to arbitration provisions." See 
Doctors' Ar~o~~ia/e.s,5 17 1J .S. at 687. Here, however, 
the California Supreme Court has expressly held that 
its standard for unconscionability of class action/class 
arbitration waivers applies equally to all contracts: 
[Tlhe principle that class action waivers are, under 
certain circumstances, unconscionable as unlawfully 
exculpatory is a principle of Califomia law that does 
not specifically apply to arbitration contracts, but to 
contracts generally. In other words, it applies equally 
to class action litigation waivers in contracts without 
arbitration agreements as it does to class arbitration 
waivers in contracts with such agreements. 

See lliscover lltmk. 36 Cal.4th at 165, 30 Cal.Kptr.3d 
76, 1 13 1'.3d l 100. 

Cingular further contends that the doctrine of conflict 
preemption bars "a holding that conditions 
enforcement of consumer arbitration provisions on 
the defendant's amenability to class-wide arbitration," 
arguing that such a holding would "effectively kill 
off consumer arbitration," and thus conflicts with the 
purpose of the FAA, "because few, if any, businesses 

would agree to a procedure that affords none of the 
benefits of individualized arbitration, yet multiplies 
the risk exponentially." (See Motion at 14:20-15:2.) 
Conflict preemption applies where "compliance with 
both federal and state regulations is a physical 
impossibility, or where state law stands as an obstacle 
to the accomplishment and execution of the full 
purposes and objectives of Congress." See Ting, 319 
F.3d at 1136 (internal quotations and citations 
omitted). Here, however, both the United States 
Supreme Court and the Ninth Circuit, as noted, have 
held the FAA permits application of state 
unconscionability law. See doc to^.!^ A.s.cocialr.v,l i ~ c .  
v. C'II.P(IYOIIO. 5 17 U.S. at 687; Ting v. AT & T, 3 19 
F.3d at 1150 n. 15 (holding class action waiver in 
arbitration clause unconscionable; rejecting argument 
that FAA preempts application of unconscionability 
law under such circumstances). Where, as here, "the 
federal law 'contemplates coexistence between 
federal and local regulatory schemes,' conflict 
preemption does not come into play." See C'clzler jbr 
Bio-Llhiccli Kcfij~.m,Iizc. v. Ciinj (]no' C~ozm,v of' 
r'l'olzolul~i,455 1:.3d 910, 9 18 (9th Cir.2006). 

*7 Accordingly, the Court finds the FAA does not 
preempt the California rule of unconscionability as 
applied to class actionlclass arbitration waivers. 

B. Motion to Stay Obligation to Answer or Otherwise 

Respond to Complaint 


Also before the Court is Cingular's motion to stay its 
obligation to answer or otherwise respond to the 
Amended Complaint until the Court determines 
whether arbitration is the appropriate forum. Cingular 
further requests that if the Court denies the motion to 
compel arbitration, that it afford Cingular thirty days 
to file a response to the Amended Complaint. 
Cingular's motion will be GRANTED. 

CONCLUSION 

For the reasons set forth above, 

1. Cingular's motion to compel arbitration is hereby 
DENIED. 

2. Cingular's motion to stay its obligation to answer 
or otherwise respond to the complaint pending the 
Court's ruling on the motion to compel arbitration is 
hereby GRANTED, and Cingular shall file a 
response to the Amended Complaint within 30 days 
of the date of this order. 
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This order terminates Docket Nos. 8 and 14. 

IT IS SO ORDERED. 

FNI.  Each of the arbitration clauses-

provides that if the class actiodclass 
arbitration waiver is found to be 
unenforceable, "then the entirety of [the] 
arbitration clause shall be null and void." 
(See Winig Decl. Ex. A at 26; Berinhout 
Decl. Ex. B at 12; Berinhout Supp. Decl. Ex. 
B at 5.) 

FN2. Section 1668 provides: "All contracts 
which have for their object, directly or 
indirectly, to exempt anyone from 
responsibility for his own fraud, or willful 
injury to the person or property of another, 
or violation of law, whether willful or 
negligent, are against the policy of the law." 
See Cal. Ci\.C'ode 6 1668. 

!N3.In at least two opinions issued prior to 
Dzscover Bank, the Ninth Circuit likewise 
found the class actlon waivers therein at 
issue to be unconscionable under California 
law. See hzplc 1. C'ircuit ('1113 Slorec. 328 
F.3d 1 165, 1 175-76 (9th Ci1.2003); T I I ~ , ~v 
AT R T 319 r 3 d  I I X ,  1150 (9th 
Clr 2003). 

N.D.Ca1.,2006. 
Winig v. Cingular Wireless LLC 
--- F.Supp.2d ----,2006 WL 2766007 (N.D.Cal.) 
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