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STATEMENT OF ADDITIONAL AUTHORITIES
Pursuant to RAP 10.8, Respondent Cingular Wireless LLC submits
this Statement of Additional Authorities to provide this Court with the re-
cent decisions in Dale v. Corﬁcast Corp., __ F. Supp. 2d _, 2006 WL
27206‘24 (ND Ga. Sept. 18, 2006), Chalk v. T-Mobile USA, Inc., 2006
WL 2599506 (D. Or. Sept. 7, 2006), and Kinkel v. Cingular Wireless LLC,
__N.E.2d__,2006 WL 2828664 (Ill. Oct. 5, 2006).
In Dale, the United States District Court for the Northern District of
Georgia rejected an unconscionability attack under Georgia law on the
class-action waiver in the arbitration provision in the defendant’s cable
television service contract. In particular, the plaintiffs in Dale, “cit[ing] to
Discover Bank v. Superior Court, 113 P.3d 1100, 1110) (Cal. 2005),” “ar-
gue[d] that the effect of defendant’s arbitration provisions will be to limit
plaintiffs to inconsequential damages and thus permit defendant to avoid
liability.” Id. at *7. The Dale court rejected that argument and held that
class-action waivers are not unconscionable under Georgia law, noting
that “court[s] must take into account the federal policy favoring arbitration
as a method for dispute resolution” and that “the simple and expeditious
nature of arbitration is precisely what makes it ‘an attractive vehicle for

the resolution of low-value claims.”” Id. (quoting lberia Credit Bureau,

Inc. v. Cingular Wireless LLC, 379 F.3d 159, 174 (5th Cir. 2004). This
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holding is relevant to the argument Cingular made at pages 17-35 of its
brief in the Court of Appeals and pages 3-6 of its Supplemental Brief.

In Chalk, the United States District Coﬁrt for the District of Oregon
rejected an unconscionability attack under Oregon law on the class-action
waiver in the arbitration provision in the defendant’s wireless service con-
tract. According to the court, the “absence of a right to proceed collec-
tively does not render * * * arbitration provisions unenforceable.” Id. at *5
(quoting and relying on Horenstein v. Mortgage Mkt., Inc., 1999 U.S.
Lexis 22995, at *11 (D. Or. July 23, 1999), aff’d, 9 Fed. Appx. 618 (9th
Cir. 2001), and Graziani v. Nouvellus Sys., Inc., 2003 WL 23977829, at *9
(D. Or. Sept.16, 2003)). This holding is relevant to the argument Cingular
made at pages 17-19 of its brief in the Court of Appeals and pages 1-2 of
its Supplemental Brief.

In Kinkel,.the Illinois Supreme Court held that the class-action waiver
in an earlier version of Cingular’s Wireless Service Agreement was un-
conscioﬁable under Illinois law. The court found substantive unconscion-
ability because the cost of arbitrating the claim was $125, the claim itself
was worth only $150, and (the court presﬁned) attorneys’ fees .were not
available under the provision so that “if [plaintiff] were to prevail on the
merits of her claim * * *_ it is an absolute certainty that she would not be

made whole.” 2006 WL 2828664, at *15. The court also relied on “sev-
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eral other provisions of the arbitration clause” that “also burden an indi-
vidual customer’s ability to vindicate this claim,” particularly the now-
superseded confidentiality provision under which “even if an individual
claimant recovers on the illegal-penalty claim, neither that claimant not
her attorney can share that information with other potential claimants.” Id.
at *20.

The court went on to stress that it was not addressing Cingular’s cur-
rent arbitration provision, which makes arbitration free for customers,
provides for awards of attorneys’ fees, and does not require confidential-

ity. See id. at *16, *21. The court indicated that the propriety of that or

_any other arbitration provision “must be determined on a case-by-case ba-

sis, considering the totality of the circumstances” (id. at *21) and that “a
class éction waiver will not be found unconscionable * * * if the agree-
ment containing the waiver is not burdened by other features limiting the
ability of the plaintiff to obtain a remedy for the particular claim being as-
serted in a cost-effective manner.” (id. at *20) The court explained that, in
general, “[i]t is not unconscionable or even unethical for a business to at-
tempt to limit its exposure to class arbitration or litigation, but to prefer to
resolve the claims of customers or clients individually.” Id. at *24. The
Illinois Supreme Court’s analysis of Cingular’s original arbitration provi- |

sion and its articulation of the standard for determining whether other arbi-
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tration provisions are substantively unconscionable are relevant to Cingu- -

lar’s argument that its current arbitration provision is not unconscionable

under Washington law. See Ct. App. Br. 23-30; Supp. Br. 3-4.

DATED: October 11, 2006

RESPECTFULLY SUBMITTED,

OIS

Evan M. Tager

(admitted pro hac vice)
David M. Gossett

(admitted pro hac vice) _
MAYER BROWN ROWE & MAwW LLP
1909 K Street, N.W. ’
Washington, DC 20006
Telephone:  202.263.3000
Facsimile: 202.263.3300.

David T. Biderman

(admitted pro hac vice)
PERKINS COIE LLP
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Telephone:  310.788.9900
Facsimile: 310.788.3399
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CAROL KNESS states as follows:

1. I am a secretary at the law firm of PERKINS COIE LLP,
attorneys of record for respondent, Cingular Wireless LLC, have personal
knowledge of the facts set forth herein and am competent to testify
thereto.

2. On the 11th day of October, 2006, 1 made arrangements to
file Respondent Cingular Wireless, LLC's Statement of Additional Au-

thorities and this Certificate of Service to the Clerk of the above-entitled

Court by forwarding the same via email to supreme@courts.wa.gov
3. On the same day, I made arrangements for copies of the

same documents to be delivered to counsel of record for Petitioners via

email as follows:

Stephen J. Crane

Douglas Dunham,

Crane Dunham PLLC

800 Fifth Ave., Suite 4000
Seattle, WA 98104-3179
scrane@cranedunham.com
ddunham(@cranedunham.com

Steve Rosen

Law Office of Steve Rosen
800 Fifth Ave., Suite 4000
Seattle, WA 98104-3179
steve@rosenlitigation.com
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F. Paul Bland, Jr.

Trial Lawyers for Public Justice
National Headquarters |

1717 Massachusetts Ave., NW, #800
Washington, D.C. 20036-2001
pbland@tlpj.org

Leslie A. Bailey

Trial Lawyers for Public Justice
555 Twelfth St., Suite 1620
Oakland, CA 94607
Ibailey@tlpj.or

with copies to counsel for Respondent as follows:

Evan Tager

David Gossett .
Mayer Brown Rowe & Maw LLP
1909 K Street, N.W.

Washington, D.C. 20006
etager@mayerbrownrowe.com

dgossett@mayerbrownrowe.com

Neal S. Berinhout

* Cingular Wireless LLC
5565 Glenridge Connector, Suite 1700
Atlanta, GA 30342

neal.berinhout@cingular.com

David Biderman

Perkins Coie LLP

1620 — 26th St., 6th Floor
Santa Monica, CA 90404
dbiderman@perkinscoie.com

4. On the same, I made arrangements for true and correct cop-
ies of the same documents to be forwarded to counsel for amici curiae via

facsimile, U.S. Mail or email as follows:
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Counsel for CTIA — The Wireless Association

James C. Grant

Kelly Twiss Noonan
Shelley M. Hall

Stokes Lawrence P.S.

800 Fifth Ave., Suite 4000
Seattle, WA 98104
james.grant@stokeslaw.com

kelly.noonan(@stokeslaw.com
shelley.hall@stokeslaw.com

Counsel for Association of Washington Business

Kristopher I. Tefft

Association of Washington Business
1414 Cherry St., S.E.

Olympia, WA 98507

krist@awb.org

Counsel for Amazon.com, Inc., Intel Corp.
Microsoft Corp. and Realnetworks, Inc.

Andrew J. Jarzyna (pro hac vice
Skadden Arps Slate Meagher & From
333 W. Wacker Dr., Suite 2100
Chicago, IL 60606
ajarzyna@skadden.com

John D. Wilson

Wilson Smith Cochran Dickerson
1700 Financial Center

Seattle, WA 98161-1007
wilson@wscd.com

David T. McDonald
Preston Gates & Ellis

925 Fourth Ave., Suite 2900
Seattle, WA 98104
davidm@prestongates.com
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Counsel for The Chamber of Commerce of the
United States of America

Robin S. Conrad

Amar D. Sarwal

National Chamber Litigation Center
1615 H Street, N.W.

Washington, D.C. 20062
Telephone:  202.463.5337
Facsimile:  202.463.5346

Aphrodite Kokolis

Schiff Hardin LLP

6600 Sears Tower

Chicago, IL 60606
Telephone:  312.258.5500
Facsimile:  312.258.5600

Harold A. Malkin

Jordan Gross

Yarmuth Wilsdon Calfo PLLC
925 Fourth Ave., Suite 2500
Seattle, WA 98104
hmalkin@yarmuth.com

jgross@yarmuth.com

Counsel for Attorney General of Washington

Shannon E. Smith

Senior Counsel

900 Fourth Ave., Suite 2000, TB-14
Seattle, WA 98164
shannons(@atg.wa.gov

Counsel for Washington State Trial Lawyers
Association Foundation

Bryan P. Harnetiaux

517 East 17th Avenue
Spokane, WA 99203
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Debra L. Stephens

6210 E. Lincoln Lane
Spokane, WA 99217
debra@debrastephenslaw.com

Counsel for AARP and National Association of
Consumer Advocates

Deborah M. Zuckerman
AARP Foundation

601 E Street, N.W,
Washington, D.C. 20049
DZuckerman@aarp.org

David A. Leen

Leen & O'Sullivan
520 East Denny Way
Seattle, WA 98122

david@leenandosullivan.com

1 CERTIFY UNDER PENALTY OF PERJURY under the laws of

the State of Washington that the foregoing is true and correct.

SIGNED and DATED at Seattle, Washington this 11th day of

Carol Kness

" October, 2006 by CAROL KNESS.

FILED AS ATTACHMENT
TO E-MAIL
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