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A. INTRODUCTION

Washington’s child support scheme does not directly
address circumstances where parents “split” children between their
households or where children equally “split” the time their children
spend in each household. Accordingly, when confronted with the
first situation, the court devised a formula to ensure basic support
for the children commensurate with the parties’ incomes. In re the
Marriage of Arvey, 77 Wn. App. 817, 894 P.2d 1346 (1995).

This case represents the second circumstance, with the
children spending alternating weeks in each parent's home. Thus,
each household must fully provide for the children while they are in
residence. The Court of Appeals rejected use of the Arvey formula
for these circumstances because it often would not satisfy the basic
needs of the children or provide additional support commensurate
with the parents’ income, as required by our statute. Effectively,
this case boils down to a simple reality: shared residential
arrangements are more likely to require increased child support, not
decreased.

B. ISSUE PRESENTED

Where parents share residential time with their children in

equal proportions, should the court apply the same child support



calculation formula as applies to circumstances where the parents
split the children between their two residences, or do the different
economies of the two situations require the court to ensure that the
basic needs of the children are met in each household and that
additional support is provided commensurate with the parents’
income?

C. MOTION FOR ATTORNEY FEES

Respondent asks for an award of fees and costs based on
her need relative to the Petitioner’s ability to pay. She received
attorney fees in the Court of Appeals.

D. STATEMENT OF THE CASE

Cunliffe and Graham have two daughters. They share
residential time with their daughters equally, meaning that the
daughters spend a week with one parent, then alternate and spend
a week with the other parent. CP 118-119. In other words, the
parents have a “shared” residential arrangement.’

On modification of the parties’ child support obligation and at

Graham’s urging, the trial court applied a court-devised formula for

' In the interests of clarity, Cunliffe will refer to the arrangement that pertains in
her situation as a “shared” arrangement, in contrast to the “split” arrangement
contemplated by In re the Marriage of Arvey, 77 Wn. App. 817, 894 P.2d 1346
(1995), where parents with more than one child each provide a primary residence
to one of the children, thus “splitting” them between the two residences. This
distinction is suggested by Arvey itself. See 77 Wn. App. at 823.



calculating child support in families where the children are “split”
between the two households. CP 22, 226-227, 231-232 (applying
Marriage of Arvey, supra). That formula involves three steps.
First, the court determines basic child support according to the
guidelines for however many children are in the family. RCW
26.19.020. Then, the court determines each parent’s proportional
share and divides by the number of children according to where
they reside. Whichever parent has the larger net obligation pays
the other parent the difference between the two parents’ respective
obligations.?

In applying the Arvey formuia to the “shared” residential
arrangement of the Cunliffe/Graham children, the trial court revised
the family court commissioner’s decision rejecting that approach.
CP 217. To calculate child support, the commissioner used both

extrapolation and deviation, to account for the high combined

2 Subsequent to Arvey, commentators suggested an improvement to the
formula that takes into account the different ages of the children, just as does the
child support schedule. See Stone and Applewick, Practice Alert: Understanding
In re Marriage of Arvey, Washington State Bar News, September 1995 (pages
49-50) (suggests calculating on separate worksheets for the two households);
Weber, 20 Wash. Practice § 37.6 (2002 Pocket Part Update) (recommends a
similar “net-orders method”). Effectively, both commentators agree that child
support should be calculated separately for each household, rather than as if the
children lived primarily in a single household, as was done in Arvey. This latter
method accords more with one proposed by the ALI commissioners, though all
three methods operate from similar foundations. See AL/ Principles § 3.09,
pages 492-498. Moreover, these approaches also implicitly acknowledge the
different economies in a one-child household versus a two-child household.



income and the shared residential arrangement, respectively. CP
213-214, 218, 220.

The Court of Appeals reversed the trial court’s application of
Arvey to the facts of this case, holding as follows.

[Alpplication of the Arvey principles to shared
residential arrangements, where each parent is
required to provide a household to not just one, but to
two or more children, often would result in disparate
economic circumstances. Dividing the basic child
support obligation by the number of children and then
splitting it between the parents would qualitatively
reduce the amount of funds available to the children
in the household that is less financially well off. This
would often result in not meeting the Legislature's
intent to satisfy the basic needs of the children and to
provide additional financial support commensurate
with the parents' income, resources, and standard of
living. RCW 26.19.001.

State ex rel. M.M.G. v. Graham, 123 Wn. App. 931, 940, 99 P.3d
1248 (2004). The court allowed that either or both extrapolation
and deviation could be considered by the trial court on remand. Id.,
at 941-942.

This Court granted Graham’s petition for review.



E. ARGUMENT

1. THE PARAMOUNT CONCERN BEHIND CHILD
SUPPORT IS PROVIDING ADEQUATELY FOR THE
NEEDS OF THE CHILDREN.

Providing support adequate to meet the needs of children
whose parents do not live together is a national concern. See, e.g.,
42 U.S.C.§ 654 (Federal Government's mandate that States
establish mandatory guidelines for determining child support
awards). All fifty states have adopted child support guidelines to
achieve this goal with predictability and consistency, rejecting the
prior practice of child support decisions that were entirely
discretionary. See Bast v. Rossoff, 91 N.Y.2d 723, 697 N.E.2d
1009 (1998). Beyond that fact, however, there is little uniformity. In
particular, states have responded differently, both in terms of
structuring residential time and in terms of calculating child support.
Washington, for example, does not provide for “joint custody,” as
some other states do. See Giggetts, Application of child-support
guidelines to cases of joint-, split-, or similar shared-custody
arrangements, 57 A.L.R.5th 389 § Il, D.

In some states, the legislature provides expressly for the
circumstances in this case: where the parents share the children

50/50 in terms of residential time. See, e.g., Colo. Rev. Stat. § 14-



10-115(8) (recent amendments not relevant to issue here); Vt. Stat.
Ann., tit. 15, § 657.

Other states, including Washington, permit the trial court to
deviate where the two parents each have substantial residential
time with the child or children. RCW 26.19.075(1)(d). Significantly,
Washington's statute does not require a deviation in such
circumstances; the presumption is against deviation. Moreover,
deviation is not permitted if it results in insufficient funds in the
household receiving support. Rusch v. Rusch, 124 Wn. App. 226,
236, 98 P.3d 1216 (2004).

2, THE ARVEY FORMULA IS NOT A SENSIBLE
SOLUTION FOR SHARED RESIDENTIAL
ARRANGEMENTS. RATHER, TO INSURE
ADEQUATE SUPPORT FOR THE CHILDREN, THE

COURT MUST RECOGNIZE THE DIFFERENT
ECONOMIES.

Over a decade ago, the Court of Appeals came up with a
formula for situations where divorced parents “split” the children
between two households (e.g., each parent providing primary
residence to one of two or more children). In re the Marriage of
Arvey, supra.

The court recognized that split residence arrangements are

more economically inefficient than having the children reside in a



single, primary residence. Because such arrangements are
unusual and not accounted for in Washington’s child support
statute, the court had to devise a method for ensuring a standard of
living in both residences sufficient to support the children and
commensurate with the parties’ incomes, while minimizing
disparities between the two households. The method is described
above (§ D). How Arvey would work in the facts of this case is
illustrated in Table 1 of Appendix A, resulting in an amount
insufficient to meet the needs of the children in the Cunliffe
household (i.e, $545).

The MMG case presents a different configuration from the
“split” arrangement in Arvey. Here, the parties have a shared
residential arrangement, where the two children together spend
50% of their time in each parents’ home. Thus, the parties have
“split the time,” rather than “splitting the children.” “Split” and
“shared” residential arrangements are not the same thing, as the
Arvey court itself recognized. 77 Wn. App. at 823 (“This residential
schedule is therefore consistent with a "split-custody” arrangement
and not, as the trial court found, an equally shared residential
arrangement.”). In MMG, the Court of Appeals again

acknowledged this reality. 123 Wn. App. 940-941.



Effectively, a shared residential arrangement is a dual-
residence arrangement, with each parent making a primary home
for the same number of children. In this case, the family court
commissioner recognized this simple reality, observing that “[e]ach
parent is required to furnish a primary household for the children.
Each parent provides full clothing, toys and books for the children
and pays their expenses while residing in his/her household.” CP
214. Effectively, there is more of everything: four bedrooms, four
bicycles, four sets of clothing, larger houses that need mortgages
paid and heat paid, et cetera. Such an arrangement is even more
economically inefficient than a split residence arrangement, as
common sense and commentators confirm.

For example, the American Law Institute commissioners
observe:

When both parents have substantial residential

responsibility and each provides a home for the child,

child expenditure is likely to be significantly greater

than it would be were the child living predominantly or

exclusively in one household.

American Law Institute, Principles of the Law of Family

Dissolution: Analysis and Recommendations § 3.09, p. 492



(2000) (hereafter “ALI Principles”).® In other words, the total cost
of childrearing necessarily is increased in a shared residential
arrangement; indeed, it is estimated to rise by 50%, which is
“consistent with estimates of marginal child expenditure in one-
parent households.” /d., at 483. Accord Bast v. Rossoff, 697
N.E.2d at 1013 (acknowledging “the generally accepted fact that
shared custody is more expensive than sole custody”). As New
York’s highest court observed:

While [shared custody] reduces certain costs for the
custodial parent, shared custody actually increases
the total cost of supporting a child by necessitating
duplication of certain household costs in each parent's
home (see, The Economics of Shared Custody,
[Developing an Equitable Formula for Dual
Residence, 31 Hous. L. Rev. 543] at 554; U.S. Dept.
Health & Human Services Office of Child Support
Enforcement, Development of Guidelines for Child
Support Orders, at 11-59 [1987]; Morgan, Child
Support Guidelines: Interpretation and Application §
3.03[a)).

Bast v. Rossoff, 697 N.E.2d at 1013 (emphasis added).
Because child expenditure must increase to meet the needs
of children in dual-residence arrangements, overall child support

must also increase. Accordingly, states that expressly provide for

® The applicable sections of the ALI Principles are attached as Appendix B.



such arrangements also expressly provide for an increase in
calculated child support. For example, in Vermont,

When each parent exercises physical custody for 30

percent or more of a calendar year, the total child

support obligation shall be increased by 50 percent to

reflect the additional costs of maintaining two

households.

VT ST T. 15 § 657; accord Colo. Rev. Stat. § 14-10-115(10(c)
(increasing by 50%).

The ALI commissioners have approved another formulation,
though along the same lines.* Thus, for example, the ALI proposes
use of a mulitiplier (1.5) to arrive at each parent’s obligation. First,
the child support obligation is calculated for each parent as if the
other was the primary residential parent (i.e., in Washington, the
basic child support obligation). Each parent’s obligation is then
multiplied by 1.5. Those results are then apportioned according to
each parent’s percentage of residential responsibility (here, 50%).
The difference between the two resulting figures constitutes the
transfer payment. ALI Principles § 3.08, page 481-482. Tables 2

and 3 in Appendix A illustrate this calculation as applied to Cunliffe

and Graham. The table also illustrates how the ALI multiplier

* The Court of Appeals declined to consider the latter because the ALI Principles
were not raised until the reply brief on appeal. They are offered here to illustrate
the point that other authorities recognize that the economies of the two kinds of
households are different.

10




calculation produces results far different from those arrived at under
an Arvey analysis. See Tables 1-3 (“split” versus “shared”).

The result of the ALI analysis is a transfer payment from
Graham to Cunliffe of $817.27. Coincidentally, the family court
commissioner arrived at almost the exact same figure ($800.00)
through extrapolation and application of the residential credit (RCW
26.19.075(1)(d)). First, the commissioner extrapolated using a
fraction derived from dividing the actual combined monthly net
income of the parties by the top of the child support guidelines
($8801/7000 = 1.257). Then the commissioner applied that
multiplier to the basic child support obligation ($946 x 1.257 =
$1,189 x 2 = $2,378). Finally, the commissioner reduced the
obligor parent’s (Graham) net support obligation by half in
recognition of the 50% residential care provided ($2,378/2 = $1,629
x .49 = $800 per child). In other words, by another route, the
commissioner arrived at the same conclusion as would be obtained

under the AL/ Principles.

11
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3. TRIAL COURTS CONFRONTED WITH SHARED
RESIDENTIAL ARRANGEMENTS WILL RARELY BE
ABLE TO DEVIATE DOWNWARD WITHOUT
DEPRIVING THE CHILDREN OF ADEQUATE
SUPPORT.

In this case, the family court commissioner used
extrapolation to arrive at a basic support obligation, then, over
Cunliffe’s objection, deviated downward in recognition of the shared
residential arrangement. In most cases, where combined income
results in a presumptive child support obligation, Washington’s
statute would authorize the trial court to consider whether a
“residential credit” deviation downward would be appropriate.
Importantly, a deviation downward would be allowed only where it
did not leave insufficient funds in the less affluent household. RCW
26.19.075(d). Specifically, the statute requires that the court “shall
consider the decreased expenses, if any, to the party receiving the
support resulting from the significant amount of time the child
spends with the parent making the support transfer payment.” Id.
(emphasis added). Thus, implicitly, the statute acknowledges that,
given the economies of shared residential arrangements, such
arrangements are unlikely to result in any savings to the obligee

household. Rather, the overall cost of supporting the children in

12



dual residences will necessarily be higher. Thus, downward

deviations will rarely, if ever, be justified.

Certainly, the “equitable apportionment” method proposed by
Graham (Petition for Review, passim) ignores both the economic
reality of shared residential arrangements and ignores the policy
and mandates of Washington’s statutory child support scheme.
Indeed, to call the proposal one aimed at “equitable apportionment”
is a complete non sequitur. Not only will such a scheme be
inequitable to one of the parents, it poses serious dangers to
children in shared residential arrangements. Those dangers were
enumerated by New York’s highest court when it rejected a similar
proposal. Bast v. Rosoff, supra.

First, the court observed that such a formula “can greatly
reduce the child support award and deprive the child of needed
resources.” Bastv. Rosoff , 697 N.E.2d at 1013. According to a
commentator cited by the court, “many practitioners express the
opinion that the amounts yielded by guidelines in shared custody
cases are inequitable because they are too low.” Id., citing
Development of Guidelines for Child Support Orders, op. cit., at

II-58. See, also, Getman, Changing Formulas for Changing

13




Families: Shared Custody Must Not Shortchange Children, 10 Fam.
Advoc. 47, 49.

Second, because the offsetting formula is triggered by the
amount of time a child spends in each household, a parent might
seek more residential time in order to reduce the child support
obligation. Bastv. Rosoff , 697 N.E.2d at 1013. In a view the
Washington court is likely to share, “parents should seek shared
custody because they desire to spend more time with their
children,” not because they want to pay less child support.

Finally, the court observed, “the proportional offset formula
has the undesirable potential of ‘encouraging a parent to keep a
stop watch on visitation’ in order to increase his or her shared
custody percentage.” Bast v. Rosoff , 697 N.E.2d at 1014.

Washington’s legislature, like New York’s, has not adopted
an apportionment formula for shared residential arrangements.
That omission can hardly be described as inadvertent. Indeed,
Washington generally disfavors such arrangements, permitting
courts to order them only upon proof of parental agreement and
cooperation and the children’s best interests. RCW 26.09.187(3).
A financial incentive to enter into such arrangements in the form of

a guaranteed child support offset would seriously undermine this

14



legislative judgment. For all these reasons, the apportionment

scheme advanced by Graham should be rejected.

4. THE COURT CANNOT DEVIATE DOWNWARD IN
THIS CASE.

The inequity of mechanically applying a proportional offset
on the basis of residential credit is obvious in this case, where the
two households are so different in terms of wealth, income, and
economic security. Graham is in a stable, high-earning career.
Cunliffe is remarried and is a stay-at-home mom, raising a total of
seven children. Her husband’s employment history and future are
variable and uncertain, respectively. Her household enjoys no
decrease in expenses as a consequence of the daughters spending
half the time with their father. A downward deviation is
unwarranted; if anything, an upward deviation should apply. RCW
26.19.075(1)(e).

Moreover, in this particular case, a downward deviation is
technically not available under the statute. While, in those rare
cases where parents share equally residential time with their
children and where a downward deviation will not leave one
household with insufficient funds, RCW 26.19.075(d) would permit

the trial court to exercise its discretion accordingly. Even if the

15




latter requirement could be satisfied here, the court cannot, as a
technical matter, deviate downard in this particular case because it
combines two unusual features: high income and shared residential
schedule. Though the family court commissioner’s calculation
arrived at a better result for the Cunliffe/Graham children than did
the application of Arvey, it is problematic in this case because of
statutorily defined terms.

First, when dealing with combined income exceeding $7000,
there is no “standard calculation.” RCW 26.19.011(8) ("Standard
calculation"” means the presumptive amount of child support owed
as determined from the child support schedule before the court
considers any reasons for deviation”). For combined incomes over
$7000, there is no presumptive amount of child support. RCW
26.19.020. Accordingly, there can be no “deviation,” since the latter
“‘means a child support amount that differs from the standard
calculation.” RCW 26.19.011(4); see, also RCW 26.19.075
(“Standards for Deviation from the Standard Calculation”).
Effectively, there is no legisiative guidance for the circumstances of
this case. As in Arvey, this Court could adopt a formula to address
this gap, and the formula described in the AL/l Principles would

provide predictability, consistency, and equity. Likewise, the trial

16




court should be free to consider extrapolation, as the Court of

Appeals ruled.

5. CUNLIFFE SHOULD RECEIVE HER FEES AND
COSTS ON REVIEW.

Because of the disparity in financial resources, Cunliffe
seeks attorney fees on the authority of RCW 26.09.140, which
provides:

The court from time to time after considering the

financial resources of both parties may order a party

to pay a reasonable amount for the cost to the other

party of maintaining or defending any proceeding

under this chapter and for reasonable attorney's fees

or other professional fees in connection there with,

including sums for legal services rendered and costs

incurred prior to the commencement of the

proceeding or enforcement or modification

proceedings after entry of judgment.

“The purpose of the statutory authority is to make certain that a
person is not deprived of his or her day in court by reason of
financial disadvantage." 20 Kenneth W. Weber, Wash. Prac.,
Family and Community Property Law § 40.2, at 510 (1997).

For more than three years, Cunliffe has been waiting for a
determination of child support pursuant to the modification sought
on her behalf by the State in 2002. An additional child has been

born to the family since then and her husband has experienced

periods of unemployment and uncertain compensation. Her need

17



for attorney fees is acute and the contrast between the parties’

current economic circumstances justifies application of the statutory

provision.

F. CONCLUSION

For the foregoing reasons, the mother asks this Court to
affirm the decision of the Court of Appeals rejecting the application
of Arvey, to remand for calculation of child support that will provide
adequate funds in each household, and to award fees and costs to
Cunliffe on the basis of her need, relative to Graham’s ability to
pay.

Dated this 17th day of September 2006.

RESPECTFULLY SUBMITTED,

N7

PAYRICIA NOVOTNY
WSBA #13604
Attorney for Respondent
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COMPARING SPLIT AND SHARED RESIDENCE CALCULATIONS IN A TWO-CHILD FAMILY WHERE BOTH
CHILDREN ARE OVER 12 YEARS OF AGE AND THE PARENTS’ COMBINED MONTHLY INCOME EXCEEDS
$7,000.00 AND THE PARENTAL PROPORTIONS ARE IDENTICAL TO GRAHAM AND CUNLIFFE.

TABLE 1: TWO-CHILD FAMILY “SPLITTING THE CHILDREN”"

Split’

946 x 2 | 1892 x .212 | 401.10 x .50 (one child) | 200.55 | +544.90°

= 1892 =401.10

946 x2 | 1892 x .788 | 1490.90 x .50 (one child) | 745.45 | <544.90>

= 1892 =1490.90

TABLE 2: TWO-CHILD FAMILY “SPLITTING THE TIME” (SHARED RESIDENTIAL TIME)

Shared*

946 x2 |1892x.212 | 1892 x .788 | 401.10 P1to P2 401.10x1.5 |601.65x.5 |+817.27°

= 1892 =401.10 = 1490.90 = 601.65 = 300.83

946 x2 |1892x.212 | 1892 x.788 | 1490.90 P2to P1 | 1490.90x 1.5 | 2236.20 x .56 | <817.27>

= 1892 =401.10 = 1490.90 = 2236.20 =1118.10

1. Split Residence: one or more children live with one parent while the other child or children tive with the other parent. For illustrative
purposes, this table assumes two children.

2. $946 = basic support obligation for each child aged 12 and over based on combined monthly income exceeding $7000.

3. This transfer payment represents the resuit of an Arvey calculation applied to the Graham-Cunliffe family as if they had a split-residence

arrangement. (Total basic child support obligation of $1892 multiplied by each parent’s proportional share, then “split” (one child with each
parent), with the result obtained by subtracting the lesser figure from the greater.)

4, Shared Residence: the children together spend roughly equal periods of time in each parent’s residence. The calculations in this table
assume an exact 50/50 share.



5. This transfer payment reflects the result of an ALI-type calculation of child support for the Graham-Cunliffe family, arrived at as foliows:
Total basic child support obligation of $1892 multiplied by each parent's proportional share, resulting in the transfer payment that would
obtain if Parent 2 (P2 = Graham) provided the primary residence for the children (i.e., this is what Cunliffe would owe Graham). That
figure is then multiplied by 1.5 to arrive at the estimated greater cost of supporting the children in a shared residence arrangement. That
cost is then multiplied by the percentage of time the children spend in P1’s residence (50%). The difference between this figure and the

figure arrived at by the mirror calculation performed below for the other parent represents the transfer payment: $817.27 from Graham to
Cunliffe.

6. The calculations in this row mirror the calculations in the row above: Total basic child support obligation of $1892 multiplied by each
parent’s proportional share, resulting in the transfer payment that would obtain if Parent 1 (P1 = Cunliffe) provided the primary residence
for the children (i.e., this is what Graham would owe Cunliffe). That figure is then multiplied by 1.5 to arrive at the estimated greater cost
of supporting the children in a shared residence arrangement. That cost is then multiplied by the percentage of time the children spend in
P2's residence (50%). The difference between this figure and the figure arrived at by the mirror calculation performed above for the other
parent represents the transfer payment; $817.27 from Graham to Cunliffe.

TABLE THREE: Same as TABLE 2, TWO-CHILD FAMILY “SPLITTING THE TIME” (SHARED RESIDENTIAL TIME)
BUT EXTRAPOLATED.

Shared”

1374 x 2 | 2748 x .212 | 2748 x .788 | 582.58 P1 to P2 58258x 1.5 |873.87x.5 |+1187.13
= 2748 = 582.58 = 2165.42 = 873.87 = 436.94

1374 x 2 | 2748 x 212 | 2748 x .788 |2165.42P2toP1 | 2165.42x 1.5 | 3248.14 x .5 | <1187.13>
= 2748 = 582.58 = 2165.42 = 3248.14- = 1624.07

*This remains under the 45% limit on child support to net income.
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Ch. 3 CHILD SUPPORT ' § 3.08

monthly net income of $600 as a day laborer and lives alone in a furnished
room. Tim resides with his mother, whose net income is $1,500 monthly.
The child-support formula should not be applied to Herman’s income.
Herman should be required to make only a nominal monthly payment.

3. Trudy lives with her father, Bob, who earns $2,000 monthly income.
Trudy’s mother, Justine, is remarried and attends college. Working part-time,
she earns only $600 monthly income. Justine’s husband, Phil, earns $3,000
monthly. Justine should be required to pay the amount prescribed by the
formula. Although Justine’s income is less than the amount required to
maintain one adult at the federal poverty threshold, Justine does not rely
solely or even primarily on her own income. She relies instead on her
husband’s more than minimally adequate income. Although Phil’s earnings
are not imputed to Justine, they are germane in determining whether Justine
should be excused from paying her full child-support obligation.

|- When the parents have agreed to a different amount. See § 3.13.
8. The requirement of a written record. The elements of Paragraph (3) are
required by federal law as well as good practice. To provide a record when there
is departure from the formula, Paragraph (3) requires that the court state in writing

the facts and the reasons justifying the departure. (For further treatment of the
requirement of a written record, see § 1.02.)

REPORTER’S NOTES

[Statutory citations were checked using Lexis or Westlaw; the date following
each citation shows the year during which the last check was made.]

Comment b. This section is required by federal law, which states that child-support
rules must establish a presumption in favor of payment of the amount required by the
formula, list rebuttal grounds, and include the rubric provided in Paragraph (2) of the
black letter. 42 U.S.C. § 667(b)(2); 45 C.F.R. § 302.56.

§ 3.08 Determining the Child-Support Obligations of Dual Residential
Parents

(1) When parents have substantially equal residential responsi-
bility for a child, that is, when they are dual residential parents,
as defined by § 3.02(5), the child-support rules should achieve the
following objectives, in addition to those set forth in § 3.04.

(a) A dual-residence child-support award should accu-
rately estimate child expenditure in the two households,
recognizing that total child expenditure is significantly
greater in two households than in a single household.
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(b) A dual-residence child-support award should Pi‘o p- }
erly allocate total child expenditure between the twc .
-households.

(¢) A dual-residence child-sapport award should assign
financial responsibility for child expenditure required by
the dual-residence arrangement in a manner that mini-
mizes disparity between the child’s standard of living in
each of the two households.

- (2) To achieve the objectives of Paragraph (1), the child-support .J
rules should calculate each parent’s child-support obligation to the
other, and require the parent with the larger obligation to pay the ;
difference between the gbligations to the parent with the smaller -
obligation. Each parent’s obligation to the other should be estab-
lished by calculating the amount that each parent would pay under =i
the § 3.05 child-support formula if the other were the sole residential 3
parent; multiplying that amount by 1.5 to take into account the
increased cost of dual residence; and multiplying the result by the
other parent’s proportional share of residential responsibility.

(3) A dual-residence child-support award should be readily
convertible to a single-residence child-support award in the event
that, despite the dual-residence order, the child primarily resides -
with one parent.

st el

L

Comment:

a. Scope. Child support for dual-residence arrangements can be addreS
in three steps. The first estimates total parental expenditure for children in two
residences; the second allocates total expenditure between the two households:
and the third assigns financial responsibility for that expenditure. Comments~ é
and c discuss total expenditure for children in two residences. Comment d treats ¢
the allocation of total expenditure between the two residential households, an
Comment e addresses assignment of parental responsibility for that expenditure

b. Increased expenditure and the definition of dual residence. There
continuum from minor residential responsibility to equal residential responsit
ity. At some point, the other parent begins to duplicate the fixed child expendi
tures of the primary residence. As the child increasingly resides in both hom_es .
the parent with lesser residential responsibility is likely to incur substantial child-}
related expenditure for housing, furniture, transportation, clothing, and Chlld
furnishings such as toys, games, and books. When both parents have substantial §
residential responsibility and each provides a home for the child, child expendi-
ture is likely to be significantly greater than it would be were the child living
predominantly or exclusively in one household.
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The rise in total expenditure typically is not gradual, but instead occurs
when each parent effectively makes a primary home for the child. Once that
threshold has been reached, the precise allocation of residential responsibility
between the two parents should not vary the increase in total expenditure.
Whether, for example, the dual-residence arrangement is 60-40 or 50-50, it is
plausible to assume a uniform increase in total child expenditure, even though
the allocation of total child expenditure between the two households should vary
according to the parents’ proportional residential responsibility.

The definition of dual residence may be expressed in a proportional rule
of statewide application. This is appropriate when dual-residence child support
is determined by a statewide formula, rather than discretionarily by the court.
A rule of statewide application could reasonably define dual residence as
including arrangements in which a child annually spends a minimum of at least
35 or 40 percent of nights in the home of the parent who exercises lesser
residential responsibility.

c. Cost savings and cost shifting, estimates of net increase in child
expenditure. At some point on the continuum from ordinary access to equal
residential responsibility, a residential household also begins to experience
significant cost savings, for example, savings on food. Other expenditures, such
as those for a child’s wardrobe or playthings, may be partly but not entirely
duplicated in the two households. The cost savings in one household may
represent expenditures shifted to the other household. Other expenses, such as
for child care, may be partially or even entirely avoided in a dual-residence
arrangement.

Although there is no empirical data on child expenditure in dual-residence
arrangements, total child expenditure is frequently estimated to rise by 50 percent.
This estimate is consistent with estimates of marginal child expenditure in one-
parent households.

d. Allocation of total child expenditure between the dual residences. When
a child lives equally in two households, one-half of total child expenditure should
be allocated to each household. When dual residential responsibility is unequal,
expenditure should be allocated according to each parent’s percentage of
residential responsibility.

INlustration:

1. Fred and Molly, who each have monthly net income of $2,000, have
one child, Sonny. After divorce, if Sonny lives predominantly or exclusively
with Fred, under the ALI formula (and under a first-generation formula as
well) Molly would pay Fred $400 (20% of net income in the case of parents
who otherwise have equal incomes) monthly for child support, and Fred is
presumed to contribute another $400 or so to Sonny’s support. If Fred and
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4. In Nlustration 3, Felix and Miranda have $2,000 and $1.0¢K

minimum decent standard of hvmg, and there is significant disparity
the child’s standard of living in the two households.

In contrast, when Felix and Miranda have equal residential responsibyl
for Debbie, the ALI formula prescribes a net payment from Felix to
of $382. See Reporter’s Notes. In this case, Felix’s residence has incog
of $1,618 and Miranda’s residence has income of $1,382. Mira nd3
household attains 153 percent of poverty threshold and Felix’s houselg
has 180 percent of poverty threshold. (Adjusting the poverty-threshold fig
downward to reflect the savings to each household from the child’s’
residence, the income of Miranda’s household is 163 percent of pB'v
threshold, while the income of Felix’s household is 191 percent of po
threshold. See Reporter’s Notes.) :

As the lower-earner’s income rises above the level of bare adequa
higher-earner’s relative burden decreases, i.e., there is less smoothing o
relative standards of living. This is because the reduction mechanism of the.
formula reduces the preliminary assessments of both parties, as opposed to onll
that of the lower-income parent, as was the case in Illustration 4. This resuff
is appropriate: As the lower-income parent’s income rises, there is decreasing
concern about basic adequacy and the goal of reducing disparity between ]
living standards of the two residences becomes less compelling. 3

Illustration:

5 The facts are as stated in Illustration 4, except that the paren
incomes are doubled. Farley has income of $4,000 monthly, and Mira hag
income of $2,000 monthly. Applying the ALI formula, Farley owes |
a net child-support payment of $691. See Reporter’s Notes. Farley’s ho »'
hold thus has income of $3,309 and Mira’s household has income of $2,6918
(Mira’s residence has 81 percent of the income in Farley’s household; by
contrast, in Nlustration 4 lower-income Miranda’s residence has 85
of the income in Felix’s household.)

Under a first-generation Marginal Expenditure formula, Farley’ :
support obligation to Mira would be $300, leaving Farley with net incor me
of $3,700 and Mira with net income of $2,300. See Reporter’s Notes. Mira’ S,
residence would have only 62 percent of the income in Farley’s household;§
a result that would not satisfy Paragraph (1)(c).
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f. Convertible child-support awards. When the amount of child support is
predicated on the level of residential responsibility, there should be a correction
mechanism when residential predictions are not matched by parent behavior.
There is frequently little relationship between the de jure award of residential
responsibility and de facto residence. In order that the child-support award
accurately reflect de facto residence, dual-residence child-support awards should
be corrected when dual-residence prediction proves inaccurate. To facilitate such
correction, a dual-residence support award may contain a default provision
allocating parental support obligations in the event that dual residence becomes,
de facto, single residence. Such a provision may also discourage dual-residence
claims intended merely as child-support-avoidance maneuvers and encourage
parents not to shirk their dual-residence responsibilities.

REPORTER’S NOTES

[Statutory citations were checked using Lexis or Westlaw; the date following
each citation shows the year during which the last check was made.]

Comment b. The ALI formula takes into account routine expenditure attributable
to the exercise of ordinary visitation in determining the base percentage of the support
obligation. Yet at some point in the range of 35 percent to 40 percent residential
responsibility, the arrangement becomes one of dual-residence, with substantial economic
consequences. This is variously described as the shelf, cliff, or notch effect. From the
perspective of child expenditure, a shelf is appropriate at the point at which a parent,
in order to make a second home for the child, substantially duplicates expenditure in
the child’s primary residence. Moreover, in dual residence both parents experience some
relief from single-parent expenditure. Often expressed objections to the shelf concern
not its economic soundness, but rather the incentive that it creates for inauthentic requests
for residential responsibility from parents seeking to reduce their child-support obligations
and the hardship that dual-residence awards may impose on the lower-income dual
residential parent. Both these concerns are substantially, but not entirely, obviated by
execution of the principles expressed in Paragraphs (1)(c) and (3).

The principle of uniform increase in total child expenditure cannot be extended
beyond narrow limits, that is, beyond a narrow range of proportional differences, without
reaching implausible results. It should be restricted to use in the 65-35 to 50-50 dual-
residence range.

Comment c¢. Edward P. Lazear and Robert T. Michael estimate that total child
expenditure should be expected to increase by approximately 50 percent in dual-residence
arrangements. ALLOCATION OF INcoME WiTHIN THE HousenoLD 165-169 (1988). The
50 percent increase, albeit intuitive, is one that has been adopted by jurisdictions that
augment total child support in dual-residence cases. The figure is roughly consistent with
recent data on child expenditure in one-parent families. See discussion of Professor
Betson’s estimates in Appendix, § 3.05A, Comment c. Assume that each parent earns
X and the parents have 50-50 dual residence of their only child. In a single-residence
arrangement, total child-support expenditure is estimated as .25(2X), or .5X. If each
parent were to make a sole primary home for the child, each parent would devote .4X
to child expenditure. If both parents were to make primary homes, together they would
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spend .8X, or 60 percent more than they would in a single-residence arrangement. i
difference between an increase of 60 percent and 50 percent may be understood
represent the combined savings that each parent experiences by having dual, as opp

to single, residences for the child.

Comment d. In calculating total child expenditure in dual-residence arrangeme;
arguably the base percentage should be raised to 22 percent. In other words, the basd
percentage of 22 percent should not be reduced by 10 percent to account for the
nonresidential parent’s direct child expenditure in the exercise of his custodial responsnb_g :
ity. See § 3.05, Comment f. In which case, the 150 percent figure should be .22 timeg
$2,000 times 1.5, or $1,320. However, the supplement of the ALI formula is, to some]
extent, a function of the base percentage. That is, the two together, combined in the
preliminary assessment, are calibrated to accomplish § 3.04 objectives. (See § 3.054
Comments b and g.) Thus, if, for example, the base percentage for one dual-residen
child is restored to an unadjusted 22 percent, the supplement should arguably be reduced
to 12 percent, for a total preliminary assessment of 34 percent. The effect of recalibration
from “20 plus 14" to “22 plus 12” would be slight, in part because the child-support’
obligation of one dual residential parent serves to reduce the child-support obligation!
of the other. Recalibration would have the largest effect when parents otherwise haveg
equal incomes, but even in such case, the effect would be slight. In Hlustration 2, fo; %
example, after recalibration to “22 plus 12,” the net transfer from Molly to Fred, who.
each have monthly incomes of $2,000, would be $132 instead of $120.

Thus, to avoid complication for little consequence, the illustrative ALI base an
supplement percentages have not been recalibrated for dual residential parents. Neverth
less, a rulemaker reasonably may choose to recalibrate the percentages for dual residenti

parents. A separate worksheet must, in any event, be used for dual-residence arrang
ments. See § 3.08 Work Sheet.

Comment e. The ALI formula applies the 1.5 multiplier to the entire suppo
obligation of each parent, including the base and supplement percentage, if an
Nevertheless, in estimating zotal parent expenditure in dual-residence arrangements the
ALI formula reaches substantially the same results as a first-generation Margmal,
Expenditure formula. This occurs because the ALI supplement percentage tends to cancel 3
itself out when applied to the obligations of both parents. Thus, the 50 percent increase 3
in child expenditure is largely, although not always entirely, restricted to the ALI base,
or marginal-expenditure, percentage. (In Illustration 5, for example, the sum of the
parents’ obligations to each other if each were a sole residential parent is $1,200 under
a first-generation Marginal Expenditure measure formula and $1,276 under the ALI
formula.) For this reason, application of dual-residence methodology with the ALI
formula is acceptably accurate in estimating the increase in child expenditure in dual-
residence, as compared to single-residence, arrangements.

The minor effects of the two technical issues described above tend to wash each
other out. The first may result in a slight understatement of the “true” support obhganon. ;
the second may result in a slight overstatement of the “true” obligation.

In Nlustrations 3 and 4, to reflect the cost savings to each household from dual ;
residence, the $901 poverty-threshold figure for a one parent-one child household may
be adjusted downward to $846, or to some intermediate figure between $846 and $901.
The calculation is: Poverty threshold for a one adult-one child household ($901) less §
poverty threshold for a single adult ($680) equals amount allocated for a full-time child
in one adult-one child household ($221) times percentage required by dual-residence child
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(.75) equals $166 plus poverty threshold for single adult ($680) equals $846. Although
this is arithmetically plausible, any downward adjustment of poverty-threshold figures
is questionable.

In Hlustration 4, ALI dual-residence child support is calculated as follows. Felix
owes Miranda $2,000 times .34 times 1.5 times .5, or $510. There is no reduction
because Miranda’s income is not greater than the income exemption of $1,000 monthly.
Miranda owes Felix $1,000 times .34 times 1.5 times .5, or $255. Miranda gets the
benefit of the reduction mechanism because Felix earns more than $1,000 a month. Her
final reduction is 1/2 (31,000/($1,000 + $1,000)) times $255. for a net obligation of $128.
Thus, Felix owes Miranda $382 ($510 - $128).

In Hllustration 5, ALI dual-residence child support is calculated as follows. Farley
owes Mira $4,000 times .34 times 1.5 times .5, or $1,020, which is then reduced by
$1,020 times (1,000 divided by 5,000), or 20 percent, times the harmonizing factor of.96,
for a net reduction of $196, and a net obligation of $824. Mira owes Farley $2,000
times .34 times 1.5 times .5, or $510, reduced by $510 times (3,000 divided by 5,000),
or 60 percent, times the harmonizing factor of 1.233, for a net reduction of $377, and
a net obligation of $133. After the offset of $133, Farley’s net payment to Mira is $691.

Under a first-generation Marginal Expenditure formula, Farley would owe Mira
$1,200 times 1.5 times .5 times 2/3, or $600. Mira would owe Farley $1,200 times 1.5
times .5 times 1/3, or $300. Farley would owe Mira a net payment of $300.

Comment f. Eleanor E. Maccoby and Robert H. Mnookin examined the stability
of residential arrangements over time. They found that mother-residence was stable, but
father-residence and dual-residence were much less stable. When dual-residence or father-
residence was awarded and the children were not initially living in those arrangements
(most were initially living with the mother), only 15 percent moved into conformity with
the award. DivibiNGg THE CHILD 167, 170 (1992).
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§ 3.08 WORK SHEET FOR DUAL-RESIDENCE CHILD SUPPORT WITH ALl
FORMULA

Description A B

Amount of child support each perent would pay if the other
puent were the sole residential parent (§ 3.05 work sheet),
withoit adjustment for child-care and health expenses.’

Line | times 1.5

The other parent’s percentage of residential responsibitity

Multiply line 2 by line 3

Subtract the smalier lime 4 entry from the larger lime 4 cutry.
The differeace is payable as child suppost by the parent with
the Jarger line 4 entry.

'For duak-resid child-care and health expenses should be apportioned separately

g 1o § 3.05 principl C!nld-mcexpcnstssbotﬂdbelpponmnedmucbpumtwc«dm;wme
paseat’s relative income, with the parent’s § 3.05 final reduction figure serving as a cap on the amount that
mpamlmaybenqnuedbeonm‘bmwﬂwm:chdd-cmexpa\dm Health expenses should be
spportioned b the per ng to their relati
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§ 3.08 WORK SHEET FOR DUAL-RESIDENCE CHILD SUPPORT WITH ALI

FORMULA
(§ 3.08, Hiustration S)
Line Description A B C
(TOTAL)

Amount of child support each parent would pay if the other
1 parent were the sole residentisl parent (§ 3.05 work sheet), 1099 m

without adjustment for child-carc and health expenses.’ -
2 Line 1 times 1.5 : [ 691 [ 766] NEREESEE
3 The other parent’s pescentage of residential responsibility [ S [ St 1
4 Multiply line 2 by line 3 [ 8241 | 133] ¥

Subtract the smaller line 4 enury from the larger line 4 entry.
s The difference is payable as child support by the parent with 651

the larger line 4 entry.

}For dual-residence arrangements, child-care and health expenses should be apportioncd separately
according to § 3.05 principles. Child-care expenses should be apportioned to each parent according to the
parent’s relative income, with the parent's § 3.05 final reduction figure serving as a cap on the amount that
one parent may be required to contribute 10 the other’s child-care expenditure. Health expenses should be
apportioned bet: the p ding to their relative mcomes.
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§ 3.09 Determining the Support Obligations of Parents When Eac
Parent Is the Residential Parent of One or More Children &
Parties (Split Residence)

(1) When each parent is the residential parent of one or more §
children of the parties, a child-support award should achieve the
following objectives, in addition to those set forth in § 3.04

(a) A split-residence child-support award should accu-
rately estimate total child expenditure in the two
residences.

(b) A split-residence child-support award should alle-
cate parental responsibility for child expenditure in a
manner that minimizes disparity between the standards of
living of the parties’ children in their different residences.

(2) To achieve these objectives, the child-support rules should
apply the child-sup ort formula set forth in § 3.05 to each parent
to determine that parent’s obligation to the child or children who
reside with the other parent, and require the parent with the larger
obligation to pay the difference between the two obligations to the
parent with the/ smaller obligation.

(3) The child-support rules may apply the child-support for-
mula described in § 3.05, unmodified, in split-residence arrange-
ments or, alternatively, may adjust the base and supplement per-
centages of the § 3.05 formula to accommodate particular
characteristics of split-residence awards.

Comment:

a. Scope. In split residence, sometimes called split custody, one parent
assumes residential responsibility for one or more of the parties’ children, and
the other parent assumes residential responsibility for another child or children
of the parties. Split residence is infrequent because keeping siblings together is
generally thought desirable, and also, perhaps, because split residence is
economically inefficient. Raising all the parties’ children in one household takes
advantage of economies of scale and the diminishing marginal cost of each
additional child. Under these Principles, split residence should also be infrequent
because custodial responsibility is allocated in accordance with past caretaking
patterns (§ 2.08) and, ordinarily, siblings are raised together under similar
caretaking patterns. Yet split residence may occur, particularly when adolescent
children express a strong desire to live with one parent.

b. Minimizing significant disparity between the standards of living of
siblings who reside in different households. When siblings reside with different
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parents, a child’s relationship with both parents as well as with siblings is best
served by a child-support award that minimizes disparity between the standards
of living of the two residential households. Paragraph (1)(b) expresses this
objective.

c. Accurately estimating child expenditure in both households. This
objective is explicitly stated in Paragraph (1)(a) to disapprove the practice, in
some first-generation Marginal Expenditure jurisdictions, of calculating a child-
support order for the total number of children, dividing that amount by the number
of children, and assigning the per capita shares to each parent according to the
number of children residing with that parent. This practice understates child
expenditure and unjustifiably favors households with more children over house-
holds with fewer children. Essentially, it ignores the economy of households and
the principle of declining marginal expenditure for each additional child.

d. Calculating a split-residence child-support award. In a split-residence
child-support award, each parent is both a payor and a payee. Each parent’s
contribution to the support of the children of the parties who reside in the other
parent’s household is determined by the generally applicable child-support
formula, or by a child-support formula specially adjusted for split-residence
arrangements. See Comments e and f. Each parent’s child-support obligation is
determined as though the children who reside with the other parent were the only
children of the parties. The parent with the higher obligation pays the other parent
the difference between the two obligations.

When the parents otherwise have equal incomes before the net child-support
transfer, the two households will enjoy equal standards of living. When the two
households have substantially unequal incomes before the payment of child
support, application of the unmodified illustrative ALI formula considerably
reduces any disparity between the standards of living of the two households.

When each parent has equal income before the payment of child support
and each has residential responsibility for the same number of children, there
generally will be no child-support payments. Each parent will fully fund his or
her household. (Child-support payments are indicated only when one parent
incurs disproportionate additional expenditure, such as for day care required by
the parent’s employment.)

When the parents have equal incomes before payment of child support but
each parent has residential responsibility for an unequal number of children, or
when parents have unequal incomes, there will be a net child-support transfer.
The following Hlustrations apply the § 3.05 illustrative ALI formula to split-
residence arrangements. The Bureau of Labor Statistics (BLS) household-
equivalence scale has been used to formulate a table for comparing, after payment
of child support, the standard of living in single-parent households with different
numbers of children, adjusting for parents’ unequal expenditure to exercise their
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allocation of custodial responsibility for children who reside with the other pare i
See Reporter’s Note to this Comment. A

<8
B

Hlustrations:

1. Rick and Amy, the parents of three children, are seeking a divo '-
Pursuant to their parenting plan, Amy will have residential responsibility f¢ o
their two daughters, and Rick will have residential responsibility for th"_'
teenage son. Rick and Amy each have monthly income of $3,000. Becaus§
they have equal incomes, they both pay at the base percentages (already
reduced to reflect each obligor’s expenditure to exercise custodial responsibil3
ity for the child or children residing with the other parent), which are 20j
percent for one child and 32 percent for two children. Thus, Rick owes Amy]
$960 ($3,000 times .32), and Amy owes Rick $600 ($3,000 times .20), for]
a net obligation of $360, payable by Rick to Amy. Applying the BLS]
household-equivalence table adjusted for split-residence arrangements, after
payment of child support each household will enjoy an equal standard of
living, each experiencing a 14 to 15 percent decline from the marital standar& :
of living. The result would be identical under a first-generation Margmal
Expenditure formula using the same base (marginal expenditure) percentages.

2. Rhonda and Allen are the parents of two teenagers, Sara and Tim.
Sara will reside with Rhonda, and Tim will reside with Allen. Rhonda, a
civil servant, has net monthly income of $3,000. Allen, a social worker, has
net monthly income of $2,000. Applying the ALI formula, Rhonda owes
Allen child support of $758 monthly. Allen owes Rhonda child support o
$261 monthly. Rhonda owes Allen a net payment of $497 (3758 less $261)
(For application of the formula, see Reporter’s Note.) Applying the BLS
household-equivalence table for split-residence arrangements, after paymen
of child support, each household experiences a 13 percent decline from the
marital standard of living.

Application of a first-generation Marginal Expenditure formula, in
contrast, would require that Rhonda pay $600, and Allen pay $400, for a
$200 net payment from Rhonda to Allen. Applying the BLS household-
equivalence table, after payment of child support, Rhonda’s household would
experience a two percent decline in standard of living and Allen’s household
would experience a 23 percent decline.

3. Sandra and Bob are the parents of two teenagers, Becky and Ramona.
Becky will reside with Sandra, and Ramona will reside with Bob. Sandra,
a university professor, has net monthly income of $4,000. Bob, a school
teacher, has net monthly income of $2,000. Applying the ALI formula, 4
Sandra owes Bob child support of $1,099 monthly. Bob owes Sandra child 3
support of $177 monthly. Sandra owes Bob a net payment of $922 (31,099 N
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less $177). (For application of the formula, see the Reporter’s Note.)
Applying the BLS household-equivalence table, after payment of child
support, Sandra’s household experiences a 10 percent decline from the marital
standard of living and Bob’s household experiences a 15 percent decline.

Application of a first-generation Marginal Expenditure formula, in
contrast, would require that Sandra pay $800 and Bob pay $400, for a $400
net payment from Sandra to Bob. Applying the BLS household-equivalence
table, after payment of child support, Sandra’s household would experience
a five percent increase in standard of living and Bob’s household would
experience a 30 percent decline.

e. Adjusting the supplement percentages of the illustrative ALI formula
(§ 3.05). The supplement percentages used in the illustrative ALI formula were
selected for the outcomes they yield in a broad range of single-residence and
dual-residence cases. In those cases, the supplement percentages are moderately
redistributive when basic adequacy for the child is at issue and mildly redistribu-
tive when it is not. However, when the illustrative ALI supplement percentages
are applied in split-residence cases where one parent is the residential parent of
one child and the other parent is the residential parent of one or more children,
the results are considerably more redistributive. Although household standards
of living are never equalized and the higher-income parent always enjoys a higher
standard of living than the lower-income parent, some rulemakers may neverthe-
less conclude that the outcomes do not give adequate weight to the higher-income
parent’s interest in enjoying the fruits of his labor. Other rulemakers may consider
the outcomes appropriate because they effectuate the objective of avoiding
significant disparity between the standards of living of siblings who reside in
different households. It is a question on which rulemakers may reasonably
disagree.

The rulemaker wishing to increase wealth disparity between the two
households may do so by reducing the supplement percentages applied in split-
residence cases. Reduction of the supplement percentages will yield net obliga-
tions that fall between those prescribed by a first-generation Marginal Expendi-
ture formula and an unmodified ALI formula.

[- Adjusting the base percentages of the illustrative ALI formula (§ 3.05)
to reflect the ages of the split-residence children. Although the illustrative ALI
formula does not generally adjust for the age of children, the data show that
expenditure on children increases substantially as children grow older. With
single-residence and dual-residence arrangements, not taking age into account
and instead using average figures generally works rough justice over the course
of the child’s minority, and produces an award that is simpler to administer than
one requiring periodic updating for the age of the child. (The relationship between
a child’s age and child expenditure, and whether age should be taken into account
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in the general formula are discussed in Appendix, § 3.05A, Comment ! and
Reporter’s Note to Comment 1.)

However, a split-residence arrangement may be prompted by large differ-
ences in the ages of the parties’ children. In this case, application of a formula
that is not age-adjusted shortchanges the parent who has residential responsibility
for the older child and unwarrantedly benefits the parent who has residential
responsibility for the younger child. The cure is adjustment of the base percent-
ages when there is substantial age disparity between split-residence children. This
is done by adjusting the base percentages to reflect the age of the children.
Reflecting child-expenditure data, the rulemaker might, for example, in the case
of one child, reduce the base percentage from 20 percent to 17 percent for a
child under the age of six, keep the base percentage at 20 percent for a child
six to 11, and increase the base percentage to 23 percent for a child 12 to 17.
The adjustment will more accurately estimate relative child expenditure when
the parents have split residential responsibility for children of widely different
ages.

Tllustration:

4. Michelle and Harlan are the divorcing parents of 15-year-old Phillip
and two-year-old Kathy. Phillip has expressed a strong preference to live
with his father, and Kathy is deeply attached to her mother. The parties have
therefore decided on split residence. Each has equal monthly income of
$3,000, so each parent owes the other the base-percentage amount. If the
ALI illustrative formula is adjusted, as indicated above, to account for the
age of the child in disparate-age split-residence cases, Michelle will pay
Harlan $180 child support monthly. ($690 (23% of $3,000) less $510 (17%
of $3,000).) Additionally, if Michelle’s employment requires that she
purchase day care for two-year-old Kathy, Michelle and Harlan will each
pay half the cost of day care. See § 3.05, Comment j.

REPORTER’S NOTES

[Statutory citations were checked using Lexis or Westlaw; the date following
each citation shows the year during which the last check was made.]

Comment d. The following data are derived from Bureau of Labor Siatistics, U.S.
Department of Labor, REVISED EQUIVALENCE ScALE For ESTIMATING EQUIVALENT
IncoMes OR BUDGET CosTs BY FAMILY TYPE 4 (Table 1), Bulletin No. 1570-2 (1968).
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The Bureau of Labor Statistics (BLS) Household Equivalence Scale

Percentages of total family income required to maintain the intact household
standard of living in each of the two split-residence households:

one parent and one child 57%
one parent and one child 57%
total as % of total family income 114%
one parent and one child 49%
one parent and two children 66%
total as % of total family income 115%
one parent and one child 43%
one parent and three children 73%
total as % of total family income 116%
one parent and two children 58%
one parent and two children 58%
total as % of total family income 116%

Adjusting for the nonresidential parent’s exercise of custodial responsibility with
respect to split-residence children who reside with the other parent. When parents have
residential responsibility for an equal number of children, no adjustment is required. Each
parent’s expenditure in the exercise of custodial responsibility for a nonresidential child
is offset by the other parent’s expenditure. However, when parents have residential
responsibility for unequal numbers of children, the parent who has residential responsibil-
ity for fewer children should be credited with 10 percent of the difference between the
percentages required by each parent in order to account for that parent’s greater
expenditure in the exercise of custodial responsibility for the children who reside with
the other parent. See Glossary. The following table makes such adjustment to the chart
immediately above.

Percentages of total family income necessary to maintain the intact household
standard of living in each of the two split-residence households, adjusted for each parent’s
exercise of custodial responsibility for nonresidential children when the parents have
residential responsibility for an unequal number of children.

one parent and one child 57%
one parent and one child 57%
total as % of total family income 114%
one parent and one child 51%
one parcnt and two children 66%
total as % of total family income 117%
one parent and one child 46%
one parent and three children 13%
total as % of total family income 119%
one parent and two children 58%
one parent and two children 58%
total as % of total family income 116%

This table is used to compare household standards of living in § 3.09 split-residence
arrangements.
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§ 3.09 PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION Ch. 3

Application of the formula in Illustrations 2 and 3.

Hlustration 2. Applying the ALI formula, Rhonda owes Allen child support of $758
a month. (33,000 times .34 for a preliminary assessment of $1,020. The reduction fraction
is 1,000/(1,000 + 3,000), for a preliminary reduction of $255 times the harmonizing factor,
1.029, for a final reduction of $262, and a final obligation of $758.) Allen owes Rhonda
child support of $261 a month. ($2,000 times .34 for a preliminary assessment of $680.
The reduction fraction is 2,000/(2,000 + 2,000), for a preliminary reduction of $340 times
the harmonizing factor, 1.233, for a final reduction of $419, and a final obligation of
$261.) Rhonda owes Allen a net payment of $497 ($758 less $261).

Hlustration 3. Applying the ALI formula, Sandra owes Bob child support of $1,099
monthly. ($4,000 times .34 for a preliminary assessment of $1,360. The reduction fraction
is 1,000/(1,000 + 4,000), for a preliminary reduction of $272 times the harmonizing
factor. .96, for a final reduction of $261, and a final obligation of $1,099.) Bob owes
Sandra child support of $177 monthly. ($2,000 times .34 for a preliminary assessment
of $680. The reduction fraction is 3,000/(3,000 + 2,000), for a preliminary reduction of
$408 times the harmonizing factor, 1.233, for a final reduction of $503, and a final
obligation of $177.) Sandra owes Bob a net payment of $922 ($1,099 less $177).

Most jurisdictions that explicitly address split-residence arrangements in their child-
support guidelines use the methodology prescribed by this section (in the context of a
first-generation Marginal Expenditure formula). These jurisdictions include Arizona,
Delaware, Hawaii, Indiana, Kansas, Maine, Michigan, New Jersey (N.J. Rules of Court,
Rule 5:6A Child Support Guidelines Appendix IX-A, Section 15. Split-Parenting
Arrangements (1997)), Ohio, Oklahoma, Pennsylvania, and Vermont. NATIONAL CENTER
FOR STATE Courts, CHILD SuPPORT GUIDELINES: A CompENDIUM (1990).

Other jurisdictions calculate child-support shares per capita as described and
disapproved in Comment c. They include Alaska, Colorado, Idaho, Montana, New -
Mexico, Oregon, Utah, West Virginia, and Wisconsin. Id. Connecticut and North Carolina
leave the matter to the discretion of the trial court. Id.

Comment f. “Expenditure on children,” which is the foundation for the base
percentages used in the formula, does not include most day-care expenditure, which is
of course much higher for younger children than for older children when both parents
are gainfully employed. See Appendix, § 3.05A, Comment o and Reporter’s Note to
Comment o. '

§ 3.10 Determining Child-Support Obligations When a Nonparent
Exercises Residential or Custodial Responsibility

(1) If, pursuant to a § 2.18 allocation of custodial responsibil-
ity, a person who is not a parent, as defined by § 3.02, is the
residential caretaker or a dual residential caretaker of a child,
that person has no child-support obligation to the child’s parents
and the parents’ child-support obligation to the caretaker should
be adjusted to take into account the absence of any caretaker
support obligation.

(2) A person who is not a parent, as defined by § 3.02, but
is nevertheless awarded a small amount of custodial responsibility
498




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

