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I. STATEMENT OF THE CASE 

A. Identity of AmiciIStatement of Facts 

Camp Automotive, Inc. ("Camp") is a corporation that sells 

motor vehicles to customers in the state of Washington. It is a 

wholly owned subsidiary of Lithia Motors, Inc. ("Lithia"). Because 

Camp engages in business in Washington, it pays Business and 

Occupation ("B&O") taxes to the state. 

In July 2004, Camp sold a Chevrolet pick-up truck to Marcia 

and Theron Johnson (the "Johnsons"). During the pre-sale 

negotiation process. Cainp disclosed a B&O charge as a component 

of the proposed purchase price. That charge and others were subject 

to negotiation before the Johnsons and Camp reached agreement on 

both the final purchase price and the components of that price. 

B. Interest of AmiciIStatement of Proceedings 

Six days after the Washington Court of Appeals rendered its 

decision in this case, the Johnsons, represented by the same lawyers 

who represent Respondent Nelson in this action, filed suit against 

Cainp and Lithia. Johnson v. Camp Automotive, Inc., et al., 

Spokane County Superior Court, Case No. 05-2-05059-9 (a copy of 

the complaint is attached to this brief as Appendix A). The 

allegations in the Johnsons' complaint substantially mirror those 

asserted by Nelson. Claims for declaratory and injunctive relief and 

unjustment enrichment damageslrestitution are asserted against 
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Camp and Lithia, both individually and as representatives of a 

putative "Defendant Class" defined as "[all1 motor vehicle dealers 

who itemized and collected B&O tax and/or B&O Sales Tax on the 

sale of motor vehicles, parts, merchandise, or service in the state of 

Washington. . . ." The Johnsons allege they brought the action on 

their own behaif and on behaif of a putative "Piaiiiiiff Class" of 

persons from whom Camp and Lithia and the Defendant Class 

"collected B&O Tax on the sale of motor vehicles, parts, 

merchandise, or service in the state of Washington." 

On May 16,2006, the Spokane County Superior Court 

entered a stipulated order staying proceedings pending resolution of 

this action. (A copy of the order is attached to this brief as Appendix 

B.) The stay of the Johnson action is still in effect. 

11. 	 ARGUMENT 

A. 	 The B&O Tax Statute Does Not Forbid Disclosure 
of a Legal Pass-Through During Sales Negotiations 

It is clear from the court of appeals' opinion that to fund their 

B&O tax liability, Washington businesses may pass through a 

charge to their customers as part of their operating overhead. Nelson 

v. Appleway Chevrolet, Inc., 129 Wn. App. 927, 942, 121 P.3d 95 

(2005). Although the court confirmed the legitimacy of this 

practice, it nevertheless held that "Appleway's manner of assessing 

and collecting from customers violated RCW 82.04.500.'' Id.at 93 1. 
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In concluding that Appleway's sales practices violated 

RCW 82.04.500. the court appears to have distinguished between 

disclosing a negotiable B&O charge to customers during the course 

of  negotiating a purchase price, as was Camp's practice, and 

including a B&O charge as one of several fees and taxes disclosed in 

reached an "agreed" purchase price. The latter apparently was 

Appleway's practice. This distinction rests on the premise that 

Appleway custoiners were bound to a specific purchase price even 

before the paperwork for the sale was executed. Whether the Court 

accepts this premise or not, it should confirm that no statutory 

violation occurs when a seller discloses an overhead charge for B&O 

tax while the seller and purchaser are negotiating the purchase price. 

Nothing in RCW 82.04.500 supports a contrary conclusion. See 

Washington Department of Revenue Special Notice, dated 

September 5, 2000, reissued April 2002 (a copy of the reissued 

Special Notice is attached to this brief as Appendix C). 

B. 	 Certification Under CR 23(b)(2) Is an Abuse of 
Discretion when Obtaining Monetary Relief is the 
Primary Purpose of the Putative Class Action. 

Assuming that the prerequisites of CR 23(a) are satisfied, 

CR 23(b)(2) authorizes maintenance of a class action when the party 

opposing the class has acted "on grounds generally applicable to the 

class, thereby making appropriate final injunctive relief or 
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corresponding declaratory relief with respect to the class as a 

whole.'' Monetary relief can be sought along with injunctive or 

declaratory relief, but when the injunction or declaratory relief 

"merely forms the basis for monetary relief, a CR 23(b)(2) action is 

not appropriate." Eriks v. Denver, 1 18 Wn.2d 45 1, 466, 824 P.2d 

i 207 (1 992). Indeed, certification under CR 23(b)(2 j "violates due 

process unless the monetary damages sought are merely 'incidental 

to the primary claim for injunctive or declaratory relief."' Sitton v. 

State Farm Mut. Auto. Ins. Co., 116 Wn. App. 245, 252, 63 P.3d 198 

(2003) (quoting Molski v. Gleich, 307 F.3d 1155, 1165 (gth Cir. 

2002), withdrawn, 3 18 F.3d 937 (9th Cir. 2003)). 

In the action at issue, Nelson sought a declaration that 

Appleway was violating state law by itemizing and collecting B&O 

tax from its customers. Nelson also sought monetary relief in the 

form of unjust enrichment damageslrestitution. Nelson's class 

action claim for damages was not merely "incidental" to his request 

for declaratory and injunctive relief. This is apparent from Nelson's 

description of the plaintiff class, which comprised "individuals and 

entities from whom [Appleway] itemized and collected B&O Tax on 

the sale of motor vehicles, parts, merchandise, or service in the state 

of Washington." 129 Wn. App. at 934. Instead of representing a 

class of prospective purchasers who might benefit from declaratory 

or injunctive relief causing Appleway to change its sales practices, 

the class Nelson sought to represent comprised persons affected by 
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Appleway's past practices. The class members thus are persons for 

whom monetary relief would be the only relief of any significance. 

Also telling is the fact that only six days after the court of 

appeals filed its decision, the Johnson plaintiffs (represented by the 

same legal counsel who represent Nelson) filed a copycat complaint 

against Camp and Lithia. Not surprisingly, the Johnson plaintiffs, 

too, claim to represent a class of persons "from whom Defendants 

and the Defendant Class itemized and collected B&O Tax on the 

sale of inotor vehicles, parts, merchandise, or service in the state of 

Washington." Appendix A (paragraph 4.2). Again, the class is not 

one that would benefit from a prospective change in sales practices. 

Rather, the sole interest of the putative Plaintiff Class is recovery of 

monetary compensation for alleged past injury stemming from 

agreeing to pay, and paying, purchase prices that included B&O 

overhead charges. 

Monetary relief was the primary relief sought by Nelson (just 

as it is the primary relief sought by the Johnsons in their proposed 

class action against every motor vehicle dealer in the state of 

Washington other than Appleway). Class certification under 

CR 23(b)(2) was therefore improper. 

Bolstering this conclusion is the fact that both the trial court 

and the court of appeals ignored the Sitton court's full description of 

"incidental damages." Latching onto the acknowledgement that 

incidental darnages "should at least be capable of computation by 
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means of objective standards and not dependent in any significant 

way on the intangible subjective differences of each class member's 

circuimstances," Sitton, 116 Wn. App, at 252 (internal citations 

omitted), the court of appeals upheld certification under (b)(2) based 

upon its assumption that damages could be computed solely "with 

reference to the individuai saies agreements," i.e., without "inquiry 

into Appleway's negotiations with each individual member of the 

class." Nelson, 129 Wn. App. at 949. Even assuming the 

assumption were correct (given Appleway's practice of including the 

B&O charge as a component of every sale of a vehicle, as opposed 

to Camp's practice of negotiating a proposed B&O charge for each 

sale), the court of appeals ignored the Sitton court's explanation that 

incidental damages are those "that flow directly from liability to the 

class as a whole on the claims forming the basis of the injunctive or 

declaratory relief." 116 Wn. App. at 252 (internal citations omitted) 

(emphasis added). "Such damages are really a group remedy, rather 

than an individual one." Id. 

The claims for unjust enrichment damages asserted by Nelson 

and the Johnson plaintiffs are not claims for a group remedy. 

Rather, they are individual claims that plaintiffs seek to have 

aggregated. The Court should make it clear that under such 

circumstances, certification under CR 23(b)(2) is an abuse of 

discretion. 

DATED this /srkday of September, 2006. 
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Pld~fiffkM a d a  Johnsoa andT b mJolrnson bring this action on theiT behalf and on 

If of dl orher similarly situated bdvjduals and entities for ddaratary and injunctive~ X e f  
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I. FACTUAL BACKGROUm 

1.1 OQJuly 10,2004, PlaintiffsMartia Johnson and Thema Johneonpurchased a 

vehicle fmm Camp Autmaotive, I=,, d/b/a CmpCbm~ldCadiUac ("Camp Automolivc'k) in 

Spokane, Wsehbgron. Upon infurmation and belief, Defendant Camp Automotive 18 avlhelly-

owned subsidiary ofDefendant LitIda Motom, Inc. 

1.2 	 After agreeing on the vehicle prlce withDefendants' sales agents, Defendants 

hafted a purchass apement, which added to the sales ~ t i o eof  the vehicle, mong other I
things,a charge forDefendants' B&O Tsr, and a charge for sales tax onthe B8r0Tax C%&0 I 
.SalesTax'?. 

1.3 Wpuv inf~rmaticmand belief, Defendants and the Defendant Clas9 i t d e  md 

collect B&Q Tax andB&O Ssles Tax on a31 transactions, inclwhg the sale ofcars, parts, 

merchandise, and service. Upon inODmation and beLi% Defmdants and the Defendmt Class 

.itemize and oolleot B&O Tax and B&O Sdes Tax in a concertedand systematic mwncr. 

1A Defendants nndthe Defendant Class are prohibited by statute from itemizing 

snd coUectfngB&0 Tsx andB&O Sales Tax fromPlaintiffs and the Phiatiff Class. 

TZ, Pmms 
2.1 	 l?hiwf&: 

2.1- 2  Marciia Johnson end Thaw Jobnsonam hu~bandand wife =siding k.r 

Spokadr:County,Wrdingtan. Mr. mdMs.J o h m  purchased an automobile Born 

bcfbubnts Camp Automotlye and l t h i a  'Motom, bc.,in SpokaneCountyIWashington. 

22 	 D_afmdants: 

2,2.1, C a m p Automotf_v~&is a Wa&b@on corpordon doing buaineas as 
I 
Camp Chwrolet Cadillac.I 

I 

I 222 Lithia i s  an %gon corporation doing business inthe state 

of Wasfiington, Upon information and belief, Lit& Motors, Inc.wholly awns and contr~ls 

Camp Automodve, Jnc. , 

COhPZhMT FORD E C W T O R Y  AND R\TNNClWE 

REU;eP ANDUNXJSTENXIMhENTDAMAGES -2 

WW11166Wl. l  
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2.23 &&g&~: Defmd~tpCampAutmotive, he,and ]tibia M o m ,  b, 


asre alter egos o f  each other, d a unity o f  interest ond ownarehip exists bctwacn the 


corporate stams should be dixcgnrded to avoid oppression, fi-aud, and inequity, At a11material 


times, Defendant Liirhia Motors, Inc.'s name and corporate marketing mate~ialswere and are 


Defendant8 euah thet any sopaatenese kas ceasod to exist, arrd recognition of their separate I 


inoorporattd into markcting materials for Camp Automodve, Inc. Inaddition, each Dehdant I 

was b t l y  iavohcd iuthe conduct that gives rise to the clairna for rellef alleged herein. I 


2,2.4 Onhbnnation and bdief,Wendants Litbia Motors, he,,and Camp I 

Automotivq hc.,do bminem mdcrmany other dealership names in fhe state ofWwhhgtnn. I 


2.3 dmt Clasg: The Dafindant Class consiStsof Pefendaats Camp 

Automotive and I f h i a  Motors, lac.,and all other motor vuhiole dealera w b itemize and 


~ o U e dB&O Tax and/or B&0 Sales T ~ Y  thf sale ofmoror vehiclc~,paess.mmsrcbsndise, or 


services in the sraw of Wsshington. Excluded fiom the Dcfmdant Class are: Am>ltway 


Chevrolet, Inc.,&/a Appleway SubmVVolkwagtnlAudi,Appleway Advertising Appltway I 

Audi, Appleway Automotive Group, Applcway Chevr~letbasing, Appleway Group, 1 

Appleway Pdazda,Appleway Mit~ubisbi,~ h l s r a ~  Appleway Towing, Appleway 1 

Toy~ta,ApplewayVohagen,  East Trent Auto Sdm, Lmw ofSpolrane, OpportunityCenterJI 


~ubaG, 

TSP Distributors, and AutoNatiw, 'Jnc. 


IIL JUIuSnlM.XON AND vslm 


3.1 Now,and at all dmes relavanthareto, Plaintiffs Marcia Johzlson and T h m  


Johnson were a h c d  couple and reeidents of Spokani County, Washington. I 

3.2 Now, and at aIl times relevant hcrao, Defendant C& ~utomotiiewas a I 


I Washington corporationconductingbusiness in Spokane County, Washington. I 

I 3.3 Now, and at oU times relevant hcxato, D~fandantL i s a  Motors, lac.,wm a 


f&gn corporatim purpos&lly availing itself ofiheprivilege of cmductingbusiooss within 


the  slate of Washington and Spokane County. Upon informtition and bolid, Litbia Motorri, 

COMFLAINT FORDECLARATORYAHD W l U N m  . 

F L I E P  AM, WNST BNRICX3MENT DAMAGES -3 

0038mo111m1,1 



DEC-02-2005 04:14PM FROM-Nationwide Process S e r v ~ c e ,  Inc 

Ins.,aonducm busixws throughitswholly-owed eubsidiary oompanita or . f r ~ n d h s u ,  

incbdinp Camp Automotive. Dsfmddanumaintain regular and c~ntinuou8contactswith ?,he 

Btata of Washington, 

3.4 Venue isproper inSpokane Countybocause the aot8 alltgcdhasin occmed ia 


Iwhole or in part in Spokane County, Wuihiagton, because the Camp md Lifhia Defendants do 1 

businms in this county and because tbe Defendant Class acted in a conesrted and sy~tematic 

manna to illegally itmire md collect B&D Tax and B&O Salss Tax fium PlainW and the 

1 3.5 Plaintiffs and the PlaintiffClas assert no federal q~~ostion. IThe amount in 

( controversy as to Plaintiffs and to tach member of the Plaintiff Class docs nor squa1 or onccod 1 

1$75,ODO, cxdudve ofinteres~and ccorts. Morc than two-thirds ofall Plaitltiff Classmembers, I 


as wcU astheprimaryDdmdants, arc dtizmc of Washington State. Inaddition, Uls I 

oon~ovasyinvolves a qucstjon of the applicatiwo f  W8shington s M e  law. 


W.CLASS AmEXON UEGAmONS 

4.11I 
Plaintiff!! britg th is class actionl h t  on their behalf and on behalf of all 

others similarly situated ss rnembm of a pmpescd PlaintifiClasspursuant IO CR 23(a) and 
I
I

I
1requirements of CR23(a). Clma requirernenh undnCR 23(b)(2) are mot bccaussDcftndank 

CR23(b)(2). This scltsn satisfies tho numerosity, oom&aEty, typicalir/, and adsquaey 


( i dthe Dtfmdlmf Classhave acred or refiscd ra act inconcert and systematicfly on @'birr)& 

II

1gcnrrally applicable to the Plaintiff Class, thereby rnsldng final iqjwcti~trelief or I
Icorrqonding dec1a~atpz-yrelief sppmpriate with respect to rho class as a wbola. I

1 4.2 Tbc PlaiPtifFClaaa isdef~nedas: I 


All individuals aod entities frpm whom Defendants and the 
Defendant Class i t W e d  and collecttd 3&0 Tax on the sale of 
motor uebiclea, p m ,  rnmhandisc, w s d o e  in the state of 
Washingtm. Exclydtd from the C l a s  arc Defendants and t)ra 
Defendant Class, my mtily In wsch bdendants have a 
controlling interest, my entity whicb has a ooatrollidg interest in 

E C O M P W  FORD E C W W R Y  AND INJUNCTIve 

RELRP AND UNJUST .FNRTCHh6ENTDAMAOIBS - 4 

00SS/QPl/I MODI .I 
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Defendants, and Dafbndants' legal representatives, assigns, m d  
sueccssors. Also sxcluded fmm tho Clap8 am: Applwz
Chwrolat, bc., d/b/a A plmey SubarflokBwagesr/Au
Appleway Adv-g, AppPm y  Audi, Appl~wsyhutomohve 
Gxo ,Applmny Chcvmlet Loamg, Appleway Group, Applwway
MM'Ta, Appleway Mwlbishi, Appleway Sub- Appleway ' 
Towing, Appleway Toybta, leway Volkswagen, Bast k t 
Auto SJes, kw of Sp$%e, Clpportuai Center, TSP 

' 

Distributm, and AutoNation, Inc. Aha exoludeHare the judge to 
w h ~ mthb c u e  is asalptd and m y  member of the judge's
~ ~ a e n l i l y .  

4.3 Claims for p u s 4  %ury are specficallyexcluded $om the Plaint8 (=lass. 

4.4 The Plaintiff Class i s  eompjsed of thousands ofindiddudls and entities, &g 

I 
Ijoinder impracticable- The disposition of the cldrnr of thcst Plaintiff Class Members in a 

b g l c  class action will pr~Gdcsubstantial benefits to a l l  parties and to the C o d .  

4.5 T h c  olaimz of the reprasantative Plaintiffs tire typical of the olaims of the 

Plaintiff Class in that the rqwspnbtive Plaintiffs, all Plainljff ClassMambcm, pnrc'hascd 

goods or savicee fromDefendants and were charged a direct B&O Tex and a B&O Sales Tax 

for those goods aad services. Xt wm and ie illegal forDefendantsto itemize and coUe~ta BBtO 

Trur and B&O Safes Ta%from PlahtBh and PlaintiEClassManbers. TKe rtqresentadve 

PlainiifB, like all PldnWClass Mcmbm, have been damagd by Defendants' miscond~ctin 

Chat they have bsm illtsgally charged and hava paid Debdants' B&O Tax and B&Q Sales Ta .  

The fwtval and legal banes of Defendants' misconduct srs common to all PlgintiffClua 

1Manbm, mdrq)resont common and systematicpnctices r~sultingin i n j q  to BU mcmbsrs of 

4.6 There arenumerous questions of law and k t  common to Plaintiffs and the 


Plaintiff Class, including the f0110WfIlg: 


4.6.3 Whether Defdants illegally itEmiztd and collected their B&O Tax and 

B&O Sales Ti& Bom Plahti£fs and the Plaintiff Clrtss; 

I 4.6.2 Whetha Defendaars should b~ ducla~edfinanciallyresponaib~efor 

notifying nli PIdntiff Class Members oftbe illegality oftheir acts, ~d for reirPbWg 

CDMPMTWTIORDECLARATORYAND INJUNCl"IVE 

TtELIEp AND mNST WCEIbSENT DAMAGES - 5 

W W U lWl!l 
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I1 


I 




DEC-02-2005 04: 15PM FROM-Nat i onwi de P*ocess Service,  Inc 503241 1604 T-460 P.001/018 F-g5D 

1 Plaintiffs and the Plaintiff Clwe all mounts collectedas B&O Tax and B&O Sales Tw, 

2 together with 32% Interest pwB M ~from date of collection, ertomeys' fecs, and costs;I 
4.6.3 \;Vbethcr Dof~ndanttlshouldbe ordered to disgorge, for tha benefit of fhe 

Plaintiff Class, dlor part ofthe ill-gotten monies they receivcd from itemirsing and wlleddng 

B&O Tax and B&O Sales Tax, and to makt full rcstinttion to Plaintiffs and members of the 

4.6.4 Whtthcr DeWmts should be enjoined @crmcontinuing to collcct B&O 


8 Tax and B&O Sales Tax fiom the Plaintiff C l ~ a .  


9 4.7 R n h WwilJ fairly and adtquateiyprotect the interest6 ofthe Plaintiff Class,I 
Plaintiffsbave retained cowsel with substsntid experience inprosecuting cwsumar class 

A 


actiom. Plainti* and Uzair counsel aTe committed to prosecutingthis action vigornuslyon 

behalf ofthe Plaintiff Class, and have cbe financial resources tp dc so, Neither PlaintifB#or 

thelr counsel havc my intm~stsadvmc to those of the P M f f  Class. 

4.8 As aresstlr of Duf'eadanQ' misc~nduct,Plaintiffs and members o f the Plaintiff 

Class have suffered incidental tlmnages to the exrent they have wrungfbllypaid B&O Tax a d  

B&O Sales Tax. Because o f  the relativelysmal1,sizeofthe typical damages, and because most 

Plaintiff Class Member5have onlyr~ladvelymodestresources, it i~unlikely that indirichssl 

Plaintiff ClassMembers could affordto seekrecoveryagainst Refendants on their o w n  This i s  

especiallytme inlight ofthesizc and rcsaurcas of Dafmdm. A class aution is therefore * 

Rely to be the  oaly m e m  for PlaintiffClawsMembers to r m v m  frum Defendantsforthe 

21 	 R damage they bave cause4 and is supMior lo other aavaifablemathods for the fair and effidmt I 
~ d j u d i c ~ ~ i o nof the controversy. C h s  trea?mtntofcommon quesdons of law arxd fact would 

8150 be mp~xiorto&ultiple Individual acti~nsapiacmaal litigation in that a l w  treatment will 
' 

consme the regowces ofthe chum and thc litigants, and will promote codstsacy and 

eflidcncy ofdjudicatiog. 
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$ B. Defendant Clsla I1 4.9 plaintifti bringthis sction ~gaiaalthonamedDefendants, individuallyand as 'I
Irrprcamtstiveaofa propotmi Dsfmdaot Clam pun& to CR 23(a) and CR 23@)(2). This

I sction a s t h j a  the mcroeity, commonality, y,balii, and adwquacy r rcpb~~~rn t s  
1
Iof 


CR 23(a)- CIma requirementsunder CR 23@)(2) are met becauas pcferidauts and tha I 
the Pleindff Clsss, thcrtby msking appupriatc final injunctivereliefor romrpoahg I 
declaratory relief with napcn tothePlaintiff C f w  aa a whola I 

4.10 The Dofsndant Class is dshcd as:1' I 

All motor vchiclt dealera who iteanizcd and oollactod B&0 Tax 
and/or B&O Sales TBX m b e  sale of motor vehiclee, parts,
mcrchandisc, or service int h ~state of Wa2hingtoa Excluded from 
the Defendant Clase w: Appleryay Chevrollrt, Inc., d/b/a
Appleway SubantlValkxwagdAudi, Appleway Advartisiag, 
Appleway Audi, Applcway Automotive Group, Applaway
~hcvmletW i n g ,  Applaway Omup, Appleway hhzda. Appleway
Mibubiahi, Appleway Subaru, Appfcway Towing, A pleway
Toyota, Appleway Vollrawagtn, ~astTrent Auto !5alas, !~SW of 
Spokane,Opportunity Ccntea, TSP Distributors, and AutoNation,
Inc. 

4.11 Upon informatian and bel ie  theDefendant Clam i s  comprised ofhumbeds of 
'IIentities, d n g joinder impracticable. Tho Oi~psitionoft he  claims ofthase Ddendant class 
I 

1M w b w  ina single class actionl l l  pmvide mbsmdnlb&ts to  ~ l lpatior and m tha Court. 
I
I 

4-12 The defonacs ef  the rqxwsenhdvsDofmdants we typical of* claims dfbe) I 

Iitexnjzed andwllecfed8~40Tax and aBdcO Salca Tax directly from wruuma fur goods imd

1services. It was and i s  illsg~l Defbadwttr# itemize and eoUcct a E&O Tax and 8Br0 Salrs 
I
I( Tax h r n  PldnWs and Plaintiff Class Mmbm. T h e  ond duct of the rep~esmt~tive I 

~efrmdants, that ofall Defenroldamt Class Members, damsgedPlainti% wd al l  members of

I
1 
thsPlaintZf CLws inlbst theywac illegally Ebargcd andhave paid bafmdmh' B&b Tex and 

I
I

B&O Sa1us Tax. Tha factual sad isgal bases ofDefiendmts' misconduct mccunmontodl 

COMPUJNT FORD E C W T O R Y  AM) INWCTTvE 
R Z U P  UNSUSTENRICIMWT DAMAOES -7 
OocWMI/lnm).1 

mailto:23@)(2)


I 
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Defbdant ClassMtmbcn. and represent common and rystmdc p~aotisesnaulting in injury 

to all members o f  the PlaintiffClass. 

4.13 T h e  arc 'n~emwque~tionaof  law and faut oommon tu Defmdmta and the 

Defendant Class, inoluding tbe fo l l~~&g:  

4.13.1 Whether Defendante and the Dtfemht Class illegally itadzed and 

collected thcir B&O Tax and B&O Sales Tax fiom PltljntSfs and the Plaintiff Class; I 
4,13,2 Whethw Def&ants and the Debdmt Class should be declared 

fiaanoiallyrespomibl~for notifj4ng all Plainsiff Class Members ofthe illegslifYof Defendants' 

and the Defes~ldantClass's ac8, a~ldfor reimbuming Plaintiffs and the Plaintiff Class dl 

mounts collected as B&O Tax mdBBO Sales Tax, together with 12% interestper annum I 
from date of collection, attomsys' fees, and corn; 

4.13.3 Whetha Defdndanta and theDefendant Class should be wdered to 

disgorge, for the bsnefitofthePlaintiff,Clasa, all or part ofthe i .gottenmonies they rasived 

borni r m g  and co3lrxtingB$O Tax mdB&O Salts Tax, and to make full rdtution to 

Plainti@ andmepbearr ofthe PlaWFf Clwss: 

4.13.4 Wkerher Defendants and the Defmdant Class shouldbe enjoined from 

continuing to itemize and collect B&O Tax aud B&O Sales Tm From the PlaiatifYCIS$. 

4.14 The clejms against Defendah are typical oftbe c l a d  ageinst the D a f a d m ~  

Class in that Def~ndsntsand the Defmdant Class i t d e  ancl collectB&OTau and B&0 Sdes 

Tax h m the Plaintiff Class, h addition, the defenses ofDefundants are typical of lh0 defan8cs I 
of the Defendant Class in that Defmdants and membsrs o f the Defendant Cllw ere all similarly 

situated nadhavethe game bcentive imd ability to ralsa the s m e  defmscs, Defandmb also 

have the i nca the  and rrbifityto sdcquatelyplotect the i n t c r a  of tbeDafendmt Clws b ~ a u s eI 
thoy share the same incentiveand ability to ~cquire:competent counsel. I 

4.15 PlaintiBs and fhe PlaiaWClws sllege that the sflcmatio misconduct of 

Deftndants and the Defendant Class has causedPlaintiffs md the Plaintiff Class incidental 

C O M P W  FORDECLARATORYAM,INSVNCTZVE 
RliLIEF ANDUNJUST ENRtCHMENT DAMAGES* 8 
ooPPrbOllteWQi.1 
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1litipts. and willpromote comistcncy and efficiency ofadjudication. I 

1 

2 

3 

1 5.1 Flabtiffs herebyincorporateby rcfercnsc thc allegations contbincdin the I 

dmagetl to tho extent Uloyhsva w r o n g ~ l ypeid B&0 Tax and B&O S s l ~Tax. Clas 

tnratmsmt of c m mquestions oflaw and fact would be auphor to multiple bdividud aftkt3N~ 

or piecemeal litigation in thar class treatmunt wiU conaws the reaomC8 of  the POWand the 

1 5.2 Deferidants' and the Defenbt Class1s sydomatic itmiration and col l~ot io~~of I
IR&O ~ a *and B&O sales ~ l ubra~atififfe the ~~aintiff~lessars contraryto the laws of I -

Ithe statc ofWuhingtonbecauoe they are in inviolation of RCW 82.04 el reg. 11 5.3 Spcsifically,Pefmdanrs' and tho  Defendant Class'spractice violates I[ RCW ,2.04,50, which provides in pertinent paR: I 
D&01Tax Part~fB p e ~ t i n ~D v e r w .  
It Is not the i n t don  of thir; chapter that the taxes ha&. ..be 
cmtrued as tmcs upon U1C purobers or COLlSWIlR3, but W s ~ h  
taxes shallbe lcvid upon and collected from rho erson en$sg;mg
in the busincs9 activities ...and that wch taxes dl cansbmte B 
part of the optratingoverbead ofsuoh pmsom. 

& 

5.4 A conmvarsy e*ts between Plsintiff~,tho Plaintiff Class Defmdants, andths 

D~fwdantMass as towhether Defendantti' and the Defendant Class's itemization and 

eolleotion of B&O Tax and B&O Salcs Tax from consmen are oonhary to ths laws ofthc 

stat^ of Washington, 

1 5.5 Plahtiffa and t h e  Plainrlff C b s  arepartics whoss financial inttrests are affected 1 
(and ham suffered injury ss a r e d  ofDefandantsVand the Defendant Class's in@&

Iitemizadpn and colloctim ofB&O Tax oadBBO Sdss Tax. Plaintiffs and the ~lsintiflClaw 1 
24 1will eonlirme to be affectedby Defmdanta' and the D s f c h t  Class's systematic practics 1 

ualess the Courtpmvides dtclatabryrelief, 

COMPlNNT FORDECLARATORYAND Il'UUNCIITVE 
RELIEF ASISO UNJUST ~~DAMAOFS - 9 
c w m l A a 6 m ~I 
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5.6 Whcrafore,Plaintiffs seekdeclaratwy and injunctiverelief pursuant to 

CR 23@)(2) onbehPlfcfthmselvcw and dl other individuals md antitios skmikly Bituatd a8 

5,B.l A declar~tiwthatDcf~nbt.!i'and the Dtfaacbnt b ' s  jttmizatiw 

ection oiB&O TBXand B&O Sdas Tax Porn Plaintiffs and the Plaintiff Class are 

to the laws ofthe state of Washington because they are inviolation of RCW 82.04 et 

I 
8 5.6.2 &dry of m order enjoiningDefendark and the Pefmdmt Class from I 
9 $ itemizingor e o h t h g  B&O Tax and8810 S a l e  Tax fivm individurrl~wd entities in 

Vl[. SECOND CLAIM FORRELW 
(ReMrJTBasedon beclsrntory Judgment Purauant 

to 3FCCW 7.24.080 - Unjuat Enrichment) 

13 ( 6.1 Plain* hereby incoqorate by n f e r e n c ~the allegations contained in the I 
precding pasagraphn ofthis Complaint. 

6.2 DefeDdants and the Defendant C la s  systematically iremized and collected B&O 

16 I Tax and B&O Sales Tax from Plaintiffs and the Plain~C3asaon all t ransdm,  in~ludjngthe I 
salae cf ~ar.a,p&, m t t h d i s a ,  and sawice. 

6,3 Defmdmta and the Defendant Chssbenditadfimcially by collwtkgEl620 

Tan and B&0 Sdes Tex b r n  Plaindm and the PlainWClass. 

6.4 Defeadants' and the Dehndant Class's iremintion and wZlecdon of B&O Tax 

21 1and B&O Sales Tax h m Plaidtiff8 imdthe Pl&tiffClass are cabaryto the laws of the atate I 
of Washington, imdDcftodlmts and t h e  Ddendant Clnss have thus been unjustly enriched as a 

result of thdr illegal practice. 

6.5 Wherefore, Plaintiffs, on their behalf and onbehalf of all uthms similarly 

situated, sc& fwthur relief based DD suchdeclaratoryreliefas may be panted byWfiCourt, 

p w m z  to RCW 7.24.080, i~cluding,but not limited to: 

ICOMPLAINT FOR DECLARATORYAND DJlUNCTNE 

R E W  AND UNJUSTENRICM\rlENTDAMAGES - 10 

aw9&lvrsrn1.1 
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. I ' )1 

6.5.1 Diagorgem~ntof' dlmonios mccivod byD~fendmband tha Dufmdmt 

laas from their illegal collection ofB W Tax andB&O Sales Tax. mdfull reflittabmto 

t S 5  aad the P l a i n W C l ~ ~ ,together with prejudpmt intersat: 

6.5.2 Artosneys' fbcs and costs as allowed by hw-

vII. PRAYER BDRRELrnF 

WHEREFOREaPlainM6, on th& bebalf and w behalf of  dl others similarly &at& 

s the 'Court to mmv ajudgment ag& Defmdants mdtha Defendant CLsss andinfavor 

andPlsint&TClass Mcmbw, addto a w d  the Sollowlngrelief: 

7.1 Enter an order c-g the PlaIntiaMass or, if the Court dtms appropriate, 

clsssas or issucs under CR 23(c)(4), appoint named Plainti6 and thei~c~unselto 

laintWClass, andprovide for C~BSSnotice as apppxiare; 

7.2 	 Enter an order c d w g  tbc Defepdaat Class or, if the Court dams appr~pdate, 

mesorhues  under CR 23(c)(4), appoint named Defendants mdtbcir come1 

Wmdaat Class, andprovide far Class norice as appropriate; 

7.3 	 Declare that Dek-' and thaDefedant Class's #tmization and colletion 

B&O SalesTax h m Plaintiffs and tbc PlaintiffClass are contrary to the laws 

hington because they are inviolatimr of RCW 82.04 ez seq.; 

7.4 Declare that Defendants and ihe Defendant Class m~ ~ i s l l y  fbrresp-lala 

as o f  thePlaintiff Classabour Defadants' violations; 

7.5 	 Enter an order mjoining.Defaadaatsand the Dofcndant Class from itcmhhg or 

and B&D Ssles TaxBorn individuals and entitiw inWaahhgtan State; 

7.6 	 Declare that Defendant8 and the Defendant Class must disgorge, for the bmefit 

Plhtiff  Class, all of the ill-gottm monies they received $om the 

ax and B&O Sales Tax, andmake fizU readtntionto Plaintiffa a d the 

etwith prejudgment htermt at 12%par annm; 



7.7 Q* wm bpnatifl~ t q a  to smmd Ulopol$eT~d;ngsrtQ-. ,  i ~ a v o  


,@ tho 6videhmp!'UhMat frlal; Imd 


7.8 *(&w)oj tBeakpnd ~ r s l l $ o l m a y h eddo"modjust ~ n a  

,-,to R C ~  fco~andcofie7,24.08"0. btobdih8 t 3 l t ~ ~ W 9 '  allowedby 

atmvthis;-.*.- day of~pofobct,2005. 

p m k t l M ,L E D ~ , . ' M A ~ W S& 
smD6*, Pwc 

ToUsreY DRAW ~PHerJsPuc.SPWC 

' ' 

%D.S ~ Q ~ S ,WSBA 
$.J ~ C D ~ , ' ~ S B A# j f l f l  

Attom~ysforPlaintiff8 

CO~U'INP TOWW BMINB~OIIUQPUGFOR D E W T t l f L YANDMJUNWB: 
E I M I ~  17wgwuhWW+.gWIVU, ~ ~ A ? J D ~ ~ W S T  W O E S - 12 *mm)3 (a~ '  



APPENDIX B 




COPY 
ORIGINAL FtLED 

MAY 1 6  2006 
S!J'PERIOR COURT 

SFOK.INE COUNTY WA 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

MARCIA JOHNSON and THERON 
JOHNSON, a married couple, on their behalf 
and on behalf of all others similarly situated, 

10 
Plaintiffs. NO. 05-2-05059-9 

11 

12 
VS. STIF'ULATED ORDER 

CAMP AUTOMOTIVE, INC., a Washington 
corporation, d/b/a CAMP CHEVROLET 

14 CADILLAC, and LITHIA MOTORS, INC., 
an Oregon corporation, individually, and as 

15 representatives of a class of motor vehicle 
dealers i n  Washington State itemizing and 1 charging B & 0  Tax and B&O Sales Tax, 

17 
Defendants. 

18 

pursuant to the parties' Stipulated Motion to Slay Proceeding, the Court hereby orders 
19 / /  

20 this action stayed until the earlier of:
( 1  


(a) thirty (30) days from the date a final settlement agreement js reached between and 

among the parties to Nelson v. Appleway Chevrolet, Inc., et a]., Supreme Court Case No. 77985-

24 I/6 ("Nelson"); or 



0 I, 


[b) thirty (30) days from the date that the Washington State Supreme Court rejects the 

2 Petition for Revlew filed in the Nelson case; or 1 

1 1  (c) thirty (30) days from the date the Washington State Supreme Coufl issues its 

1 1  opinion in  the Nelson case. 

5 

IT IS SO ORDERED. 

6 

DONE IN OPEN COURT this of May, 2006. 

7 


JUDGE, SPOKANE COUNTY SUPERIOR COURT 

JEREMY D. SACKS, WSBA No. 37309 

AMY EDWARDS, WSBA No. 37287 

STOEL RIVES LLP 


Attorneys for Defendants 

Approved Telephonically this 

16th day of May, 2006. 


BRIAN S. SHELDON, WSBA No. 32851 

PHILLABAUM, LEDLIN, MATI-IEWS & SI-FELDON 


11 
Approved Telephonically this 

16th day of May, 2006. 


KIM D. STEPHENS, WSBA No. 11984 

TOUSLEY BRAIN STEPHENS PLLC 


23 Attorneys for Plajntiffs 

26 (PROPOSED) STIPULATED ORDER/ PAGE Z 
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WASHINGTON STATE DEPARTMENT OF REVENUE 

SPECIAL NOTICE 
For further information contact: 
Telephone Information Center Alternate Formats (360) 486-2342 
1-800-647-7706 or (360) 486-2345 Teletype 1-800-45 1-7985 

Originally Published September 5, 2000--Reissued April 2002 

What You Need to Know about Itemizing the B&O Tax 

A number of businesses are contacting the Department of Revenue to ask if it is illegal to identify the  

business and occupation (B&O) tax as a separate item on the invoice. If it is not illegal to do so, 

businesses are also asking if the buyer can take an offsetting credit when completing the Combined 

Excise Tax Return. 


The answer to both these questions is no. It is not illegal for a seller to itemize the B&O tax. Nor are 
there any deductions or credits available to persons making purchases from such sellers. 

The statute intends the B&O tax to be a part of a seller's overhead. However, it does not prevent a seller 
from itemizing and showing the effect of the tax. RCW 82.04.500 states: 

It is not the intention of this chapter that the taxes herein levied upon persons engaging in 
business be construed as taxes upon the purchasers or customers, but that such taxes shall be 
levied upon, and collectible from, the person engaging in the business activities herein 
designated and that such taxes shall constitute a part of the operating overhead of such persons. 

Sellers choosing to itemize the B&O tax as a separate cost item must understand that there are certain 
tax implications associated with doing so. 
Virtually all persons conducting business activities in Washington are subject to the B&O tax. For sales 
of goods and services, the tax is computed using the "gross proceeds of sale." Revised Code of 
Washington (RCW) 82.04.070 explains: 

"Gross proceeds of sales" means the value proceeding or accruing from the sale of tangible 
personal property andor for services rendered, without any deduction on account of the cost of 
property sold, the cost of materials used, labor costs, interest, discount paid, delivery costs, 
taxes, or any other expense whatsoever paid or accrued and without any deduction on account o f  
losses. (Emphasis added.) 

Thus, for purposes of computing the B&O tax, a business may not exclude the taxes imposed on it fiom 
the gross proceeds of sale. Furthermore, B&O tax credits, deductions, and exemptions are limited t o  

(more) 

Washington State Department of Revenue #!!!!& 
PO Box 47478 Serving the People of Washington Prepared by the 
Olympia, Washington 98504-7478 Taxpayer Services Division 

http://dor.\va.gov 

http://dor.\va.gov


What You Need to  Know about itemizing the B&O Tax Special Notice 
Page 2 

those specifically provided by chapter 82.04 RCW. The statute makes no provisions allowing for a n  
offset of taxes. 

A seller itemizing the B&O tax must be aware that the separately stated amount is a part of the gross 
proceeds of sale that is subject to tax. This means that the taxable amount for all B&O tax classifications 
increases by the amount of the itemized tax. If the sale is a retail sale, the amount subject to sales t ax  
likewise increases by the amount of the itemized B&O tax. 

Let's compare two examples. Two Seattle retailers selling the same products both make a $20,000 sale. 
One retailer doesn't itemize the B&O tax while the other does. The retailer who doesn't itemize t h e  
B&O tax owes $94.20 ($20,000 multiplied by the 0.471 percent tax rate). The amount of sales tax the 
retailer must collect from the buyer is $1,720 ($20,000 multiplied by the 8.6 percent tax rate). However, 
the retailer itemizing the B&O tax owes $94.64 ($20,000 plus $94.20 equals $20,094.20 multiplied by 
the 0.471 percent tax rate). The amount of sales tax this same retailer must collect from its customer is 
$1,728.10 ($20,094.20 multiplied by the 8.6 percent sales tax rate). 

Generally, the B&O tax is viewed as being the seller's responsibility because it is a cost of doing 
business in this state. Although a few businesses do choose to itemize the B&O tax, the majority does  
not. Such a decision generally has as much to do with customer service considerations as it does t h e  tax 
implications. The tax simply becomes one of the many overhead costs a prudent businessperson 
considers when pricing goods and services. 

To inquire about the availability of this document in an alternate format for the visually 
impaired, please call (360) 486-2342. Teletype (TTY) users please call 1-800-451-7985. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

