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I. INTRODUCTION 

In a construction contract dispute, Fluor Daniel, Inc. ("Fluor") and the 

Washington State Department of Corrections ("State" or "DOC") submitted 

unliquidatedl claims to an arbitrat~r.~ The parties' arbitration agreement provided 

the arbitrator with authority to decide all disputes and to award prejudgment 

interest if appropriate. Clerk's Papers ("CP") at 3-13. The agreement, however, 

expressly limited the form of the award to "the net amount awarded to the party, 

after all credits and offsets by reasons of payments or amounts claimed due by the 

other.'' CP at 5, 11 (p. 3 , 7  5; and p. 4, T[ 5). 

The agreement provided that after issuance of the award: 

[Elither party may submit the decision to [the superior court]. The 
parties agree the judgment to be entered will be in full and 
complete compliance with the decision of the Arbitrator. 

CP at 6 (p. 4 ,7  8). 

The parties also agreed to "enter the award in court in accordance with the 

statutory procedure for enforcement of arbitration awards . . .." CP at 3. 

Moreover, they agreed that "[olnce said agreement is entered the judgment will be 

final and binding on Fluor and DOC." CP at 6. 

' Fluor conceded below that until entry of the arbitration award, its claims were 
unliquidated. Clerk's Papers ("CP") at 19,26. 

The facts pertaining to the issues before this Court are simple and undisputed. 
Additional factual background is set forth at pages 1-3 of the Appellant's Opening Brief, filed 
May 27,2005. 



Afier a five-day hearing, the arbitrator issued a lump sum award of 

$5,997,645 to Fluor, which included "all appropriate credits and offsets by reason 

of payments or amounts claimed. . .." CP at 12. Three days after the award 

issued, Fluor moved to "confirm" the arbitration award.3 CP at 13. It 

characterized the award as a "liquidated sum" and requested prejudgment interest. 

The superior court granted Fluor7s request for prejudgment interest, added 

$43,380.22 to the award and entered judgment. CP at 39. 

The State appealed because arbitration awards are not "liquidated claims" 

where prejudgment interest is allowed; instead, the lump sum award is analogous 

to a jury verdict or court ruling on an unliquidated claim. In each of those 

situations, interest does not accrue on unliquidated claims until they are merged 

into a judgment. Additionally, Fluor had effectively obtained an improper 

modification of the award by mischaracterizing it as a liquidated claim and 

requesting prejudgment interest. This breached the arbitration agreement because 

Fluor did not obtain a judgment "in full and complete compliance with the 

decision of the Arbitrator." 

The superior court entered judgment about 20 days after the award issued. 
CP at 37. 



11. ARGUMENT SUMMARY 

Fluor contends that it was entitled to this prejudgment interest because its 

unliquidated contract claims became liquidated once the award was entered. 

CP at 25; see also Fluor Response Brief at p. 6.4 However, for nearly a century, 

this Court has held that interest does not accrue on unliquidated claims until they 

are merged into a judgment. See Wright v. City of Tacoma, 87 Wash. 334, 353- 

54, 151 P. 837 (1915). A claim, which starts the litigation process as 

unliquidated, is not transformed into a liquidated claim when the amount is fixed 

by a decision. Accordingly, this Court has held that interest does not accrue on 

jury verdicts resolving unliquidated claims. E.g., Weyerhaeuser Co. v. 

Commercial Union Ins. Co., 142 Wn.2d 654, 687, 15 P.3d 115 (2000); Kiessling 

v. Northwest Greyhound Lines, 38 Wn.2d 289, 297, 229 P.2d 335 (1951). 

Similarly, it has held that interest does not accrue upon a trial court award that 

resolved an unliquidated claim. Phifer v. Burton, 141 Wash. 186, 189, 251 P. 127 

(1 926). 

The arbitration award that resolved Fluor's unliquidated claim is 

analogous to a jury verdict or court award. Although the award fixes the specific 

amount, it was only an intermediate stop along the road to judgment. See 

Kiessling, 38 Wn.2d at 297. Therefore the Court of Appeals correctly determined 

Filed June 24, 2005 with the Court of Appeals. 



that interest did not begin to accrue until the judgment was entered. There is no 

reason to treat arbitration awards differently than jury verdicts or court awards for 

the purpose of interest accrual. 

Although the Court of Appeals correctly applied this Court's precedent, 

there are alternative contractual and statutory grounds for affirming the decision 

below. First, Fluor breached the arbitration agreement by asking the court to add 

prejudgment in tere~t .~  The arbitration agreement authorized the arbitrator to 

award prejudgment interest. Whether he did so or not is unclear on the face of the 

award. Nonetheless, the agreement required the parties to obtain a judgment in 

the exact amount of the award and Fluor failed to do so. Parties should be able to 

define arbitration terms in an agreement. Such contracts should be enforced. 

Additionally and alternatively, the superior court exceeded its authority 

under RCW 7.04.170~by going behind the face of the award and improperly 

modifying the award to add prejudgment in te re~ t .~  Therefore, even if this court 

concludes that an arbitration award should be treated as a liquidated sum for the 

purposes of accruing prejudgment interest, it should affirm the Court of Appeal's 

decision in this case because the superior court improperly modified the award. 

The State made this argument below in Appellant's Reply Brief (filed July 22, 2005) at 
9. 

The Legislature revised the arbitration statutes effective January 1, 2006. The previous 
statute, RCW 7.04 (attached as Appendix A), governed this agreement. RCW 7.04A.030. 

The State made this argument below in Appellant's Opening Brief at pp. 11-13 and 
Appellant's Reply Brief at pp. 13-14. 



111. 	 ARGUMENT 

A. 	 Although the Arbitration Award Fixed an Amount, it Did Not 
Convert Fluor's Unliquidated Claim Into a Liquidated Claim 

Unless it consents, the State is not liable for interest on its debts. 

Architectural Woods, Inc. v. State, 92 Wn.2d 521, 526, 598 P.2d 1372 (1979). 

Statutes, such as RCW 4.56.110, constitute explicit consent to liability for 

judgment interest. See Weyerhaeuser, 142 Wn.2d at 687. Additionally, this Court 

has held that the Legislature implicitly consents to liability for prejudgment 

interest when it authorizes state agencies to contract. Architectural Woods, 92 

Wn.2d at 526-27. 

1. 	 The characterization of a claim as "liquidated" or 
"unliquidated" depends on the nature of the claim before it is 
adjudicated 

Prejudgment interest may be awarded for "liquidated" claims. Scoccolo 

Construction, Inc. v. City of Renton, - -> Wn.2d 145 P.3d 371, 377 (2006).~ 

A claim is liquidated "where the evidence furnishes data which, if believed, 

makes it possible to compute the amount with exactness, without reliance on 

opinion or discretion." Prier v. Refrigeration Engineering Co., 74 Wn.2d 25, 32, 

442 P.2d 621 (1968). On the other hand, a claim is "unliquidated": 

The ScoccoIo case is one of the latest to analyze whether a particular contract claim was 
liquidated. The decision cites well-established rules but provides no guidance on the issue of 
whether interest should accrue on arbitration awards. 



[Wlhere the exact amount of the sum to be allowed cannot be 
definitively fixed from facts proved, disputed or undisputed, but 
must in the last analysis depend upon the opinion or discretion of 
the judge or jury as to whether a larger or a smaller amount should 
be allowed. 

Id. at 33. 

The preceding definitions show that determining whether a claim is 

liquidated or unliquidated depends on the nature of the claim before the dispute is 

adjudicated by a judge or jury. See Kiessling, 38 Wn.2d at 297. 

2. 	 Interest does not accrue on an unliquidated claim until the 
claim is merged into a judgment 

Dating back at least to 1915, this Court has held that interest on 

unliquidated claims does not begin to accrue until the claims are merged into a 

judgment. See Buob v. Feenaughty Machinery Co., 4 Wn.2d 276, 300, 103 P.2d 

325 (1940); Wright v. City of Tacoma, 87 Wash. 334, 353-54, 151 P. 837 (1915). 

This Court has applied this rule to unliquidated claims resolved by juries. E.g., 

Weyerhaeuser, 142 Wn.2d at 687. Additionally it has applied the rule to 

unliquidated claims resolved by judges. Buob, 4 Wn.2d at 300; Phifer, 141 Wash. 

at 189. The Court of Appeals implicitly applied the rule to an arbitration award. 

Westmark Properties, Inc. v. McGuire, 53 Wn. App. 400, 404, 766 P.2d 1146 

(1989) (reversing trial court's addition of prejudgment interest to arbitration 



award because trial court "had no basis for determining whether the amount 

awarded met the test for prejudgment interest . . . ."). 

The theory upon which these decisions were based was that the 
demands had not become liquidated until the verdict of the jury or 
award made by the court had become merged in the judgments 
thereafter entered. The verdict of a jury or pronouncement by the 
court determines and fixes a definite amount of recovery but the 
demand is not fully liquidated until the entry of judgment. 

Kiessling, 38 Wn.2d at 297 (emphasis added); see also Weyerhaeuser, 142 Wn.2d 

at 687 ("interest for the nonliquidated damages . . . runs only from date of 

judgment"). According to Kiessling, the Washington rule was consistent with the 

prevailing rule that in "the absence of a statute, interest runs from the date of entry 

of judgment and not from date of rendition of verdict." Kiessling, 38 Wn.2d at 

As the Kiessling and Weyerhaeuser opinions explain, the rule that interest 

on unliquidated claims begins to accrue upon entry of the judgment is consistent 

with legislative intent as expressed in RCW 4.56.110 and previous statutes. 

Kiessling, 38 Wn.2d at 297; Weyerhaeuser, 142 Wn.2d at 687. Judicial concern 

for legislative intent is particularly appropriate here because the State is not liable 

for interest unless the Legislature consented to such liability. Architectural 

Woods, 92 Wn.2d at 526. No statute provides that interest should accrue from 

arbitration awards. The most applicable statutes, the judgment interest statutes 



cited in Kiessling and Weyerhaeuser provide that, with certain narrow exceptions 

not applicable here, interest begins to accrue upon entry of the judgment. See also 

Lindsay v. Pacz9c Topsoils, Inc., 129 Wn. App. 672, 681-82, 120 P.3d 102 (2005) 

(holding that RCW 4.56.1 10 governs claimants' right to interest). 

Here, an unliquidated claim was resolved by an arbitrator, but that 

provides no reason to depart from the general rule that interest begins to accrue 

when the claim is merged into the judgment. The legal significance of an 

arbitrator's award is similar to that of a jury verdict or judicial opinion. The 

award fixes a definite amount of recovery. An arbitrator's award, like a jury 

verdict or judicial opinion, lacks the finality of a judgment. The statutes 

authorizing arbitration confirm that absent a provision in the agreement to the 

contrary, arbitration awards, like verdicts or judicial awards, are not enforceable 

until reduced to judgment. RCW 7.04.210. Thus, like a jury verdict or judicial 

determination, an arbitrator's award requires additional procedural steps before it 

becomes an enforceable judgment. See RCW 7.04.150 and .190. 

Moreover, an arbitration award may be vacated or modified like a jury 

verdict or judicial award. RCW 7.04.160-. 170; see also Channel v. Mills, 61 Wn. 

App. 295,299-300, 8 10 P.2d 67 (1 991) (holding that because an arbitration award 

lacks the finality of judgment, it "is more akin to a jury verdict or trial court's 

memorandum opinion or oral decision, determinations which are not considered 



equivalent to a judgment"). Because the arbitrator's award is similar to a jury 

verdict or judicial opinion with regard to permanence and enforceability, it should 

be treated similarly for accrual of prejudgment interest. Therefore just like a jury 

verdict or judicial ruling, an arbitrator's award does not alter the unliquidated 

nature of the underlying claim. 

3. 	 The parties to an arbitration agreement can determine 
whether to alter common law rules regarding prejudgment 
interest, but did not do so here 

The recipient of an arbitration award is protected against a recalcitrant 

debtor through the power to compel entry of a judgment, not unlike a recipient of 

a favorable jury verdict or judicial determination. RCW 7.04.150. However, 

unlike conventional litigants, arbitration parties can specify that interest should 

accrue before entry of the judgment. See Lent's, Inc. v. Santa Fe Engineers, Inc., 

29 Wn. App. 257, 261, 628 P.2d 488 (1981). Thus, if a party perceives that it 

would be prejudiced by the general rule discussed above, it can negotiate an 

alternative arrangement.9 See State v. Fluor Daniel, Inc., 130 Wn. App. 629, 634 

n.6, 126 P.3d 52 (2005). In that regard, an arbitration party is better positioned 

than a traditional litigant. 

For example, Fluor could have negotiated a requirement that interest accrued upon 
issuance of the arbitration award. Of course, it might have regretted such a provision if the result 
had been different and the net award favored the State. 



An arbitration party can agree to modify the common law to the extent 

necessary. Because the parties here had the power but chose not to provide for 

prejudgment interest on the arbitrator's award, this Court should reject Fluor's 

invitation to modify the common law. 

4. 	 The Moses Lake case, upon which Fluor relies, involved a 
statute that declared the arbitration award to be "final and 
binding" which is different than RCW 7.04 that declared the 
judgment to be "final and binding" 

Fluor contends that a Court of Appeals decision in a labor arbitration case, 

involving a special and unusual arbitration statute, stands for the proposition that 

interest should accrue to arbitration awards generally. See Fluor Response Brief 

at pp. 6-10. The court in that case, City of Moses Lake v. International Ass'n of 

FireJighters, Local 2052, 68 Wn. App. 742, 847 P.2d 16 (1993), analyzed 

RCW 41.56.450, which applies to collective bargaining disputes involving 

uniformed personnel. 

Under that statute the arbitration award has a different legal significance 

than an award issued under the general arbitration statute, RCW 7.04. Under 

RCW 41 S6.450, the decision of the arbitration panel: 

[Slhall befinal and binding upon both parties, subject to review by 
the superior court upon the application of either party solely upon 
the question of whether the decision of the panel was arbitrary and 
capricious. 

(Emphasis added). 



In the Moses Lake case, after the arbitration panel issued a decision 

favoring the union, the city sought judicial review. Id. at 743-44. The superior 

court upheld the award and did not award prejudgment interest. Id. at 745. Then, 

the city appealed the award again to the Court of Appeals and the union cross- 

appealed the prejudgment interest decision. 

The Court of Appeals affirmed the superior court's decision on the merits 

of the award but reversed the superior court's decision on prejudgment interest. 

Id. at 743-44. In doing so, it relied upon the language in the collective bargaining 

statute that declared the arbitration award binding and enforceable: 

[Tlhe City was under a duty to raise the firefighters' salaries in the 
amount specified, subject only to review as provided in RCW 
41 S6.450. 

Id. 

The collective bargaining statute does not apply to the construction 

contract dispute in this case. Instead, RCW 7.04 applies. Those two statutes treat 

the finality and enforceability of arbitration awards quite differently. In contrast 

to RCW 41.56.450, an arbitration award under RCW 7.04 is only enforceable 

once confirmed as a judgment. RCW 7.04.210. In this case, the parties adhered 



to the statute and agreed that "[olnce said judgment is entered, the judgment will 

be final and binding on Fluor and DOC." l o  CP at 6 (emphasis added). 

However, Fluor argues that the parties' agreement to waive their rights to 

appeal the award made the award final and binding. Fluor Petition for Review at 

pp. 9-10. There are three problems with this argument. First, under the 

arbitration statute there is no right to appeal the award; only the final judgment or 

court order may be appealed. RCW 7.04.220. Therefore, an agreement to waive 

the statutory appeal rights does not make an unconfirmed award enforceable. 

Second, as mentioned earlier, the parties' arbitration agreement declared that the 

judgment - not the award - was binding and enforceable. Thus, Fluor's 

interpretation of the appeal waiver provision is inconsistent with other terms of 

the agreement. Third, Fluor acted inconsistently with its own interpretation of the 

agreement by asking the superior court to add interest to the award. Under 

Dayton v. Farmer's Insurance Group, 124 Wn.2d 277, 280-81, 876 P.2d 896 

(1 994), the superior court had no authority to enter judgment in a different amount 

without satisfying the criteria of RCW 7.04.170. Thus, if as Fluor contends, the 

parties waived their right to seek modification of the award, the superior court 

clearly had no authority to add prejudgment interest. See also 5 1II.C infra. For 

'O They also agreed that either party would follow the "statutory procedure for 
enforcement of arbitration awards . . . ." CP at 3. 



each of these reasons, the parties' agreement to waive their right to appeal the 

award did not make it eligible for prejudgment interest. 

Moreover, as the court below found, the result in Moses Lake is analogous 

to RCW 4.56.1 lO(4). State v. Fluor Daniel, Inc., 130 Wn. App. at 634. That 

statute specifies that interest runs from the verdict date when the trial court is 

directed to enter judgment. Because the superior court's role in Moses Lake was 

similar to that of an appellate court reviewing a jury verdict, the prejudgment 

result replicated the jury verdict situation.' 

In sum, this Court has long held that interest does not accrue on an 

unliquidated claim until it is reduced to judgment. That rule shows appropriate 

deference to the Legislature - the branch of government empowered to define 

State liability for interest. That rule should be applied here. Arbitration parties 

have statutory remedies against recalcitrant debtors and there is no need to 

announce new common law that treats the holder of an arbitration award different 

fi-om those holding jury verdicts or judicial opinions. 

B. 	 Fluor Breached the Arbitration Agreement by Seeking a Larger 
Judgment Amount 

The arbitration process stems from a contractual or consensual 

arrangement between two disputants. Balfour, Guthrie & Co., Ltd. v. Commercial 

' I  Additional analysis of the Moses Lake case is provided at pages 9-12 of the Appellant's 
Opening Brief and at pp. 9-12 of the Appellant's Reply Brief. 



Metals Co., 93 Wn.2d 199, 607 P.2d 856 (1980). As long as the terms are 

consistent with the statutes, arbitration agreements are supported by public policy 

and enforceable. Lake Washington School Dist. No. 414 v. Mobile Modules 

Northwest, Inc., 28 Wn. App. 59,61, 621 P.2d 791 (1980). 

Several provisions in this arbitration agreement demonstrate that Fluor and 

the State did not intend for a separate prejudgment interest award. The parties 

authorized the arbitrator to include interest in his award. CP at 4-5 ("it is the 

intent of the parties to resolve all outstanding disputes known or which should 

have been known as of the date of this Agreement"); CP at 5 (noting that the 

arbitrator's authority included the power to add sales tax to an "award amount or 

interest"). They also directed him to issue a lump sum or undifferentiated award 

that specified only the net amount awarded.12 CP at 11. These provisions 

confirm that neither party contemplated that a judge could add additional 

prejudgment interest to the lump sum award. If allowed, such interest might 

possibly duplicate matters already addressed by the arbitrator and embedded in 

the lump sum award. 

l 2  Because the arbitrator adhered to this directive, it is impossible to determine whether 
the award includes a component of prejudgment interest. See Westmark Properties, Inc. v. 
McGuire, 53 Wn. App. 400, 404, 766 P.2d 1146 (1989) (reversing an award modification that 
went beyond the face of the award to add prejudgment interest). 



Further demonstrating their intention to authorize the arbitrator to decide 

liability for interest, the parties specified that the judgment obtained would be "in 

full and complete compliance" with the decision of the arbitrator. CP at 6. In 

other words, the parties made the arbitrator the sole judge of law and fact 

pertaining to all claims, including interest claims. See Northern State Const. Co. 

v. Banchero, 63 Wn.2d 245, 249-50, 386 P.2d 625 (1963). Fluor should not be 

allowed to misuse the confirmation process to get a second bite at this apple. See 

Dayton, 124 Wn.2d at 280 (court lacks the authority to enter a judgment that 

differs from the award unless statutory grounds for correction or modification are 

met). 

Finally, the arbitration statute and agreement provided each party with a 

remedy in the event that either attempted to delay judgment entry. Either was 

authorized to seek immediate confirmation. RCW 7.04.150. Fluor exercised this 

right and moved to have the award confirmed within three days. CP at 13. Once 

the award was confirmed as judgment, it became binding and interest began to 

accrue. RCW 4.56.1 10. Thus, prejudgment interest should not be based on the 

mistaken notion that the State improperly delayed payment. 

By asking the court to add prejudgment interest to the award, Fluor 

obtained a judgment that was not "in full and complete compliance with the 

decision of the Arbitrator." Fluor's prejudgment interest request therefore 



breaches the arbitration agreement. The express terms of the arbitration 

agreement thus provide an alternative ground for affirming the Court of Appeals. 

Therefore, even if this Court decides that the arbitration award converted Fluor's 

unliquidated claims into a liquidated sum, it should not allow Fluor to avoid its 

contractual obligation to adhere to the award. 

C. 	 The Superior Court Lacked the Legal Authority to Add Prejudgment 
Interest to the Award 

The litigants' agreement to submit claims to an arbitrator greatly restricts 

the authority of the superior court judge. Dayton, 124 Wn.2d at 279. The court 

must confirm the award unless it is modified, corrected or vacated. Id. at 280. 

After an award is issued the court's power to modify it is limited to situations: 

(1) Where there was an evident miscalculation of figures, or an 
evident mistake in the description of any person, thing or property, 
referred to in the award. 

(2) Where the arbitrators have awarded upon a matter not 
submitted to them. 

(3) Where the award is imperfect in a matter of form, not affecting 
the merits of the controversy. The order must modify and correct 
the award, as to effect the intent thereof. 

RCW 7.04.170. 

The mistake, error, or imperfection must be evident on the face of the 

award. Boyd v. Davis, 127 Wn.2d 256, 263, 897 P.2d 1239 (1995). Regarding 

items ancillary to the main claims, this Court has held that the superior court 



could not add attorneys' fees to an arbitration award unless it met the criteria for 

correction or modification set forth in RCW 7.04.170. Dayton, 124 Wn.2d at 

279-80. The Court of Appeals has held that a court cannot routinely add 

prejudgment interest to the award. Westmark Properties, Inc. v. McGuire, 53 Wn. 

App. 400,404, 766 P.2d 1146 (1989). The Westmark opinion explained: 

Inasmuch as the court was foreclosed ti-om going behind the face 
of [sic] award, it had no basis for determining whether the amount 
awarded met the test for prejudgment interest; this was part of the 
merits of the controversy, forbidden territory for a court. 

Westmark Properties, 53 Wn. App. at 404. 

Fluor's argument that the addition of prejudgment interest does not 

constitute modification, if accepted, expands the court's limited authority. One 

could always avoid the limits of RCW 7.04.170 by recharacterizing a request for 

judgment as seeking "confirmation" of the award amount and a judgment in the 

amount of the award plus some other sum. The label that Fluor places upon the 

superior court's action should not change the fact that the court lacked authority 

to add prejudgment interest, because the subject of prejudgment interest claims 

was granted by contract to the arbitrator 

Fluor did not allege error on the face of the award and the superior court 

did not identify an error. CP at 13-17, 37-39. Accordingly, RCW 7.04.170 did 



not authorize the addition of prejudgment interest. Dayton, 124 Wn.2d at 280; 

Westmark Properties, 53 Wn. App. at 404. 

There is no provision in the entire arbitration chapter allowing the court to 

add prejudgment interest as part of the confirmation process. There is no statute 

anywhere requiring that interest accrue on arbitration awards. And as explained 

previously, the Legislature has said that interest should accrue upon judgment 

entry. RCW 4.56.1 1 O(4). This legislative directive should be given its plain 

meaning. 

IV. CONCLUSION 

For the preceding reasons, the State asks that this Court affirm the Court 

of Appeal's decision. 

RESPECTFULLY SUBMITTED this I@ day of December, 2006. 

ROB MCKENNA 
Attorney General 

STEVE E. DIETRICH, WSBA #21897 
Senior Counsel 
DOUGLAS D. SHAFTEL, WSBA #32906 
Assistant Attorney General 
714 1 Cleanwater Drive S W 
Tumwater, WA 98504-01 13 
(360) 753-4963 



APPENDIX A 




Unemployment compensation, review, etc., see ch. 50.32. 

Unlawful entry and detainer, see ch. 59.16. 

Veterans, guardianship, see ch. 73.36. CHAPTER 7.04 

Warehouseman's lien, see ch. 62A.7. 

Waste and trespass, see ch. 64.12. ARBITRATION 

Water rights, determination, see 9 90.03.110 et seq. 

Waters, public ground, regulation of, see ch. 90.44. Section
Workers' compensation cases, see title 51. 


7.04.010. Arbitration authorized. 
7.04.020. Applications in writing-How heard-Jurisdiction. 
7.04.030. Stay of action pending arbitration. 
7.04.040. Motion to compel arbitration-Notice and hearing-Motion for 

stay. 
Appointment of arbitrators by court. 
Notice of intention to arbitrate-contents. 
Hearing by arbitrators. 
Failure of party to appear no bar to hearing and determination. 
Time of making award-Extension-Failure to make award 

when required. 
Representation by attorney. 
Witnesses-Compelling attendance. 
Depositions. 
Order to preserve property or secure satisfaction of award. 
Form of award-copies to parties. 
Confirmation of award by court. 
Vacation of award-Rehearing. 
Modification or correction of award by court. 
Modification or correction of award by arbitrators. 
Notice of motion to vacate, modify, or correct award-Stay. 
Judgment-Costs. 
Judgment roll-Docketing. 
Effect of judgment. 
Appeal. 

Cross References 
Arbitration of labor disputes, see ch. 49.08. 

Library References 
Form, attorney-client agreement, see Superior court mandatory arbitration 

Wash.Prac. vol. lA, Barker and rules, see Wash.Prac. vol. 4A, Orland 
Scharf, 5 37.13. and Tegland, MAR 1.1 et seq. 

Pleadings, affirmative defenses, arbi- 
tration and award, see Wash.Prac. 
vol. 3A. Orland, CR 8. 

WESTLAW Electronic Research 
See WESTLAW Electronic Research Guide following the Preface. 

7.04.010. Arbitration authorized 
Two or more parties may agree in writing to  submit to arbitra- 

tion, in conformity with the provisions of this chapter, any contro- 
versy which may be the subject of an action existing between them 

5 





7.04.010 SPECIAL PROCEEDINGS ARBITRATION 	 7.04.010 
Note 2 	 Note 9 

Arbitration is statutory proceeding in 
this state with parties' right to it con-
trolled by this ihapter. Gorthern State 
Constr+ CO. v' (1963) 63 
Wash.2d 245, 386 P.2d 625. 

Arbitration agreement good in state 
where it is made can be enforced in 
another state even though it is not exe- 
cuted with formalities required in latter 
state. Taylor v. Basye (1922) 119 Wash. 
263, 205 P. 16. 

All questions of public policy as to 
propriety of arbitration are resolved in 
this state, both by legislature and by 
courts, in favor of recogniziag it as 
method by which disputing parties may 
settle their differences. Zindorf Const. 
Co. v. Western American Co. (1901) 27 
Wash. 31, 67 P. 374. 

Whenever parties to contract leave it 
doubtful whether dispute was intended 
to be left to arbitrators, construction is 
in favor of resort to courts. Van Horne 
v. Watrous (1895) 10 Wash. 525, 39 P. 
136. 

3. Common-law 
Common-law arbitration no longer ex- 

ists in this state. Dickie Mfg. CO. V. 

sound Const. k Eng. co. (1916) 92 
Wash. 316, 159 P. 129; Fisher Flouring 
Mills Co. v. united States (CCA 1927) 17 
F.2d 232; Smith v. Department of Labor 
& l,,dustries (1934) 176 wash. 569, 30 
p.2d 656; suksdorf v. suksdorf (1916) 93 
Wash. 667, 161 P. 465. 

Arbitration agreement between parties 
having option to make either common- 
law or statutory arbitration, must be 
construed to be common-law arbitra- 
tion, where it fails to provide for statu-
tory arbitration and contains provisions, 
contrary to provisions for statutory arbi- 
trations, that findings shall be "final, 
conclusive and binding upon all parties." 
Carey v. Herrick (1928) 146 Wash. 283, 
263 P. 190. 

4. 	 Federal law 
Federal Arbitration Act [9 U.S.C.A. 

9%2, 31 required enforcement of arbitra- 
tion clause in franchise agreement in 
interstate commerce, despite judicial 
remedies afforded by Franchise Invest- 
ment Protection Act, which gives juris- 
diction of such matters to state courts, 
and despite fact that cause of action was 
based on alleged violations of the act. 

Allison v. Medicab Intern., Inc. (1979) 92 
Wash.2d 199. 597 P.2d 380. 

A contract,al agreement inextricably 
linked to the continuing operations of an 
interstate business involves commerce 
between the states and, when arbitration 
provisions are included, brings such an 
agreement within the provisions of the 
federal arbitration act, 9 U.S.C. 55 1 to 
14. Pinkis v. Network Cinema Corp. 
(1973) 9 Wash.App. - - 337. 512 P.2d 751. 

In the absence of any expressed intent 
of the parties to the contrary, disputes 
respecting an agreement involving inter- 
state commerce which contains arbitra- 
tion provisions, including claims of Ifraud in the inducement, must be sub- 
mitted to arbitration under the terms of 
the federal arbitration act, 9 U.S.C. 99 1 
to 14, regardless of contrary provisions 
of state statutes. Only those claims spe- 
cifically alleging fraud in the induce- I
ment of the arbitration provisions them- 

selves may be heard by the courts. 

Pinkis v. Net Work Cinema Corp. (1973) I
9 Wash.App. 337, 512 P.2d 751. 


5. Nature of proceedings 	 I 
i

Statutory remedy for settlement of dis-
putes by arbitration is exclusive of all 
others. Fisher Flouring Mills Co. v. 1 
United States (CCA 1927) 17 F.2d 232. / 

Since effect of statutory provisions is 1to substitute arbitration for preliminary 
part of judicial proceeding, proceeding is I 
itself judicial in nature. Puget Sound I 
id^^ & D. co. v. ~~k~ washington I 

Shipyards (1939) 1 Wash.2d 401, 96 P.2d 
257. 1

Arbitration proceeding in this state is 
wholly statutory. Puget Sound Bridge & ,
Dredging Co. v. Frye (1927) 142 Wash. I 

1661 252 P. 546- I 

6-	 general 
Even frivolous claims are arbitrable, 

and court has no business weighing mer- 
its of grievance or determining whether I 
there is particular language in labor iagreement to support claim; such deci- 
sions are for arbitrator and court's in- I

I 
quiry is at an end if complaint on its 
face calls for interpretation of agree-
ment. Local Union No. 77, Intern. 
Broth. of Elec. Workers v. Public Utility I 

Dist. No. 1, Grays Harbor County (1985) I 
40 Wash.App. 61, 696 P.2d 1264. t 

Method or procedure arbitrator 
adopted to ascertain quantity is solely 
within his province and is of no concern 
of the courts, unless it appears on face of 
return, that method adopted must result 
in error of fact. Puget Sound Bridge & 
Dredging Co. v. Frye (1927) 142 Wash. 
166, 252 P. 546. 

Courts will enforce contracts to arbi- 
trate disputes and make decision of arbi- 
trators final where parties so intend. 
Skagit County v. Trowbridge (1901) 25 
Wash. 140, 64 P. 901. 

7. 	-Consolidation of multiple arbi- 
trations, authority of court 

Court did not have authority to order 
consolidated multiparty arbitration at lo- 
cation other than that agreed upon, 
where the contracts were silent on con- 
solidation and the arbitration was to be 
in accordance with rules of American 
association which has long-established 
policy of not approving consolidation 
without written consent of all the par- 
ties. Balfour, Guthrie & Co., Ltd. v. 
Commercial Metals Co. (1980) 93 
Wash.2d 199, 607 P.2d 856. 

Neither trial court nor court of ap-
peals had power to order consolidation 
of arbitration proceedings between prop- 
erty owner and between contractor and 
property owner and architect, who ob- 
jected to consolidation, where such par- 
ties did not provide in their contracts for 
consolidation, and none of the parties 
either neglected or refused to proceed in 
their separate arbitration proceedings; 
even if court of appeals had such power, 
dissimilarity of issues in the proceedings 
would have precluded consolidation. S. 
K. Barnes, Inc. v. Valiquette (1979) 23 
Wash.App. 702, 597 P.2d 941. 

8. Authority of arbitrator 
Scope of arbitrator's authority is ques- 

tion of contract interpretation that par- 
ties have delegated to arbitrator. Local 
Union No. 77, Intern. Broth. of Elec. 
Workers v. Public Utility Dist. No. 1, 
Grays Harbor County (1985) 40 Wash. 
App. 61, 696 P.2d 1264. 

Arbitrators are not agents, but are pri- 
vate, extraordinary judges of domestic 
tribunal, selected by parties themselves 
to decide controversies submitted, and 
are not subject to direction and control 
of either party. Hegeberg v. New Eng- 

land Fish Co. (1941) 7 Wash.2d 509, 110 
P.2d 182. 

9. Subjects of arbitration-In general 
Claims under the Consumer Protection 

Act, (j 19.86.010 et seq., are not referable 
to arbitration under broad arbitration 
clause contained in written agreement 
for sale of candy dispensing machines 
and therefore were not subject to the 
stay provisions of the Arbitration Act (9 
U.S.C.A. 9 3). Wineland v. Marketex In- 
tern., Inc. (1981) 28 Wash.App. 830, 627 
P.2d 967. 

Parties can be bound to arbitrate spec- 
ified future disputes as outgrowth of 
membership in organization which has 
bylaws providing for arbitration of such 
disputes. Adams (Keith) & Associates, 
Inc. v. Edwards (1970) 3 Wash.App. 623, 
477 P.2d 36. 

Provision in lease for arbitration of all 
disputes that may arise, if necessary to 
determine values of properties or cost of 
labor and materials in respect to various 
obligations of parties, does not apply to 
constructive eviction and abandonment 
of premises. Buerkli v. Alderwood 
Farms (1932) 168 Wash. 330, 11 P.2d 
958. 

Agreement for appraisal of damages 
"by virture of the operations of the Unit- 
ed States Reclamations Service in con-
struction of a pipe line," confined to 
damages to existing improvements, 
growing crops during current season, 
and failure to remove surplus dirt, does 
not cover damages because of increase 
of alkaline condition of farm lands, 
found not due to operations of Bureau 
in construction of pipes. Carstens Pack- 
ing Co. v. Granger Irr. Dist. (1931) 160 
Wash. 674, 295 P. 930. 

Agreement to arbitrate any dispute 
arising as to proper fulfilment of con-
tract for sale of prunes does not submit 
to arbitration a dispute as to proper con- 
struction of trade terms in contract fix- 
ing price to be paid. Gile v. Tsutakawa 
(1920) 109 Wash. 366, 187 P. 323. 

Tender to arbitrate dispute not sub-
mitted by arbitration agreement would 
not have effect of reading same into con- 
tract. Gile v. Tsutakawa (1920) 109 
Wash. 366, 187 P. 323. 
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SPECIAL PROCEEDINGS 

Historical and Statutory Notes 
Laws 1982, ch. 122, 5 1, added the Source: 

ARBITRATION 

1. In general 
Arbitration should be pursued before 

either party is entitled to judicial relief. 
Lake Washington School Dist. No. 414 V. 

Mobile Modules Northwest, Inc. (1980) 
28 Wash.App. 59, 621 P.2d 791. 

If one party initiates court action in 
spite of arbitration clause, other party is 
entitled to order staying litigation. Lake 
Washington School Dist. No. 414 v. Mo- 
bile Modules Northwest, Inc. (1980) 28 
Wash.App. 59, 621 P.2d 791. 

Before court can act under this statute 
to stay legal action until arbitration is 
completed pursuant to agreement to ar- 
bitrate dispute, it must find that arbitra- 
tion clause is valid, in addition to satisfy- 
ing statutory requirement that dispute is 
"referable to arbitration under such 
agreement." Greenlee v. AAACON Auto 
Transport, Inc. (1972) 6 Wash.App. 742, 
496 P.2d 359. 

Where parties contracted that all dif- 
ferences between them which might 
thereafter arise 	 out of the contract 
should be submitted to arbitrators, 
whose decision should be final, no ac-
tion could be maintained on the contract 
by either party until he had tendered 
arbitration of the differences to the oth- 
er party and the latter had refused the 
tender. Herring-Hall-Marvin Safe Co. V. 

Purcell Safe Co. (1914) 81 Wash. 592, 
142 P. 1153, affirmed on rehearing 86 
Wash. 694, 150 P. 1162. 

2. Consumer protection 
Claims under the Consumer Protection 

Act, 5 19.86.010 et seq., are not referable 
to arbitration under broad arbitration 
clause contained in written agreement 
for sale of candy dispensing machines 

U.S.C.A. 5 3). Wineland v. Marketex In- 
tern., Inc. (1981) 28 Wash.App. 830, 627 
P.2d 967. 

3. 	 Employer-employee disputes 
Where collective bargaining agree-

ment between company and union con- 
tains no language by which procedures 
contemplated by state arbitration act can 
be available to either union or company, 
union cannot rely on provisions of arbi- 
tration act to support motion in which 
union sought to stay court proceedings 
and to obtain order directing company 
to submit to arbitration, and court prop- 
erly denied the motion. Greyhound 
Corp. v. Division 1384 of Amalgamated 
Assn. of St. Elec. R. & M.C. Emp. (1954) 
44 Wash.2d 808, 271 P.2d 689. 

4. Franchises 
Franchisees, who did not allege that 

arbitration clause was fraudulently in- 
duced and who entered into franchise 
agreement voluntarily and with advice 
of independent counsel, submitted griev- 
ances to forum of arbitration provided 
in franchise contract rather than to state 
court. Allison v. Medicab Intern., Inc. 
(1979) 92 Wash.2d 199, 597 P.2d 380. 

5. 	 Fraud 
Allegations to the effect that a party 

was unaware of arbitration provisions in 
an agreement, are insufficient to raise a 
claim that the agreement to arbitrate 
was fraudulently induced. Pinkis v. Net 
Work Cinema Corp. (1973) 9 Wash.App. 
337, 512 P.2d 751. 

6. Leases 
Superior court properly stayed pro-

ceedings after lessee filed complaint 
where lessor had commenced arbitra-
tion proceedings pursuant to arbitration 
clause contained in equipment lease. 
Keen v. IFG Leasing Co. (1980) 28 Wash. 

second paragraph. 

Reference -27 to 29. 
WESTLAW Topic No. 327. 

Notice 2 
Sufficiency of application 1 

RRS 5 430-2. 

Library References 
C.J.S. References 	55 37 et seq., 47 et 

seq. 

Notes of Decisions 
308 (1986) 43 Wash.App. 392, 717 P.2d 763. 

2. Notice 
Five days' written notice of motion for 

confirmation order is notice that is re- 
quired by § 7.04.150, and, therefore, out- 
of-state party who was given more than 
five days' written notice and was repre- 
sented by counsel at hearings wherein 
arbitration award was confirmed re-
ceived proper notice even though notice 
did not conform with 60-day notice re- 
quirement for personal service out of 
state. Keen v. IFG Leasing Co. (1980) 28 
Wash.App. 167, 622 P.2d 861. 

1. Sufficiency of application 

Teacher's alleging that school district 
breached collective bargaining agree-
ment in denying her preparation period 
was notice to district that teacher was 
seeking whatever legal relief to which 
she was entitled, and specific notice that 
money damages would be possible re-
covery was not required. Endicott 
Educ. Ass'n v. Endicott School Dist. No. 

7.04.030. Stay of action pending arbitration 

If any action for legal or equitable relief or other proceedings be 
brought by any party to a written agreement to arbitrate, the court 
in which such action or proceeding is pending, upon being satisfied 
that any issue involved in such action or proceeding is referable to 
arbitration under such agreement, shall, on motion of any party to 
the arbitration agreement, stay the action or proceeding until an 
arbitration has been had in accordance with the agreement. 
Enacted by Laws 1943,ch. 138, !j 3. 

Historical and Statutory Notes 
Source: 

RRS 430-3. 

Arbitration -23.9. 
WESTLAW Topic No. 33. 
C.J.S. Arbitration 5 30. 

In general 1 
Collective bargaining 3 
Consumer protection 2 
Employer-employee disputes 

Library References 

Notes of Decisions 
Franchises 4 
Fraud 5 
Leases 6 

3 
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and therefore were not subject to the 

stay provisions of the Arbitration Act (9 App. 167, 622 P.2d 861. 


7.04.040. 	 Motion to compel arbitration-Notice and hearing- 
Motion for stay 

(1) A party to a written agreement for arbitration claiming the 
neglect or refusal of another to proceed with an arbitration thereun- 
der may make application to the court for an order directing the 
parties to proceed with the arbitration in accordance with their 
agreement. Eight days notice in writing of such application shall 11 





7.04.050 	 SPECIAL PROCEEDINGS 

Arbitrators appointed by the court shall have the same power as 
though their appointment had been made in accordance with the 
agreement to arbitrate. 
Enacted by Laws 1943, ch. 138, !j 5. 

Historical and Statutory Notes 
Source: 

RRS 9 430-5. 

Library References 
Arbitration e 2 6  et seq. 

WESTLAW Topic No. 33. 

C.J.S. Arbitration 55 60, 62. 

7.04.060. 	 Notice of intention to arbitrate-contents 

When the controversy arises from a written agreement containing 
a provision to settle by arbitration a controversy thereafter arising 
between the parties out of or in relation to such agreement, the 
party demanding arbitration shall serve upon the other party, 
personally or by registered mail, a written notice of his intention to 
arbitrate. Such notice must state in substance that unless within 
twenty days after its service, the party served therewith shall serve a 
notice of motion to stay the arbitration, he shall thereafter be 
barred from putting in issue the existence or validity of the agree- 
ment or the failure to comply therewith. 

Enacted by Laws 1943, ch. 138, !j 6. 


Historical and Statutory Notes 

Source: 


RRS 9 430-6. 


Library References 
Arbitration -23.1. 

WESTLAW Topic No. 33. 

C.J.S. Arbitration 55 35, 36, 39. 

7.04.070. Hearing by arbitrators 

The arbitrators shall appoint a time and place for the hearing and 
notify the parties thereof, and may adjourn the hearing from time 
to time as may be necessary, and, on application of either party, 
and for good cause, may postpone the hearing to a time not 
extending beyond the date fixed for making the award. 

All the arbitrators shall meet and act together during the hearing 
but a majority of them may determine any question and render a 
final award. The court shall have power to direct the arbitrators to 

k ARBITRATION 	 7.04.070 
Note 4i 

proceed promptly with the hearing and determination of the contro- 

t versy. 
Enacted by Laws 1943, ch. 138, !j 7. 

Historical and Statutory Notes 

Source: 


RRS 5 430-7. 

E 	 Law Review Commentaries 
Settlement of dispute by arbitration. 


1 Wash.L.Rev. 243 (1926). 


Library References 
Arbitration e31.10 et seq. 

WESTLAW Topic No. 33. 

C.J.S. Arbitration 5 89. 

/it Notes of Decisions 
parte examination without insisting that 

Bias and prejudice of arbitrator 3 other be present. Puget Sound Bridge & 
Informal proceedings 2 D. Co. v. Lake Washington Shipyards 

(1939) 1 Wash.2d 401, 96 P.2d 257. 
Withdrawal of issues 4 Since arbitration is matter of contract, 

parties may determine beforehand what 
issues are to be decided and whether 
evidence is to be taken on hearing in 

Although arbitration proceeding is in presence of both parties or is to be ob- 
nature of judicial inquiry, calling for evi- tained through informal inquiry by arbi- 
dence and witnesses, standards of judi- trators; and if parties agree or consent 
cial conduct and efficiently implied to to reception of evidence ex parte or 
panel of arbitrators are markedly differ- through informal inquiry and investiga- 

t from those resting by law and tradi- tion, they cannot thereafter be heard to 
on on judicial officers. Northern State say, as to such evidence, that they have 

str. Co. v. Banchero (1963) 63 not had their day in court. Puget Sound 
h.2d 245, 386 P.2d 625. Bridge & D. Co. v. Lake Washington 

Arbitration proceeding being judicial Shipyards (1939) 1 Wash.2d 401, 96 P.2d 

ature, its basic requisite is that per- 257. 

whose rights and obligations are 3. Bias and prejudice of arbitrator 
ed thereby have absolute right to While arbitrator has general duty to 
ard and to present their evidence, disclose any circumstance or relation-

er reasonable notice of time and place ship when it would be reasonable to
hearing. Puget Sound Bridge & D. infer presence of bias, absence of impar- 

v. Lake Washington Shipyards tiality, or existence of interest in welfare 
39) 1 Wash.2d 401, 96 P.2d 257. of one of parties flowing from relation- 

ship, there is no necessity to discloseInformal proceedings 	 relationship when it is matter of such 
to arbitration proceeding cannot public knowledge that it is reasonable 

d to say that it had been deprived for arbitrator, under all circumstances, 
ny of its legal rights because investi- to assume that relationship is known to 
n of arbitrators was informal and both parties. St. Paul Ins. Cos. v. Lusis 

e, where such course was with (1971) 6 Wash.App. 205, 492 P.2d 575. 
owledge of both parties to agree- 
they voluntarily delivered to arbi- 4. Withdrawal of issues 

s all written data concerning con- After issues of dispute have been prop- 
ersy, and each submitted itself to ex erly submitted to arbitration board, one 

20 	 21 





















	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

