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A. ASSIGNMENTS OF ERROR 

I.The prohibition against double jeopardy was violated when 

Mr. George was tried and convicted for violation of a court order on 

February 21, 2004, when the charge previously had been dismissed 

with prejudice for insufficient evidence. 

2. The time for trial rule was violated when Mr. George was 

brought to trial on the charge of violation of a court order on 

December 22, 2003, when he was detained in jail on that charge for 

more than 60 days after the commencement date. 

3. There was insufficient evidence to establish the validity of 

the California restraining order on the dates of the alleged violations 

of that order. 

4. The trial court erred in giving a 'to convict' instruction for 

f e l ~ n yharassment that omitted two essential elements of the crime 

as charged: (I)the threat that was made was a threat to kill, and (2) 

the person threatened was placed in reasonable fear the threat to kill 

would be carried out. 

5. The trial court erred in failing to instruct the jury, either in 

the 'to convict' instruction or by special verdict, that it was required to 

determine whether the person threatened was placed in reasonable 

fear the threat to kill would be carried out. 



B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

I.The constitutional prohibition against double jeopardy 

unequivocally bars retrial on a charge that has been dismissed for 

insufficient evidence. Was the prohibition against double jeopardy 

violated when Mr. George was tried and convicted in King County 

Superior Court with violation of a court order on February 21, 2004, a 

charge which previously had been dismissed with prejudice for 

insufficient evidence in Kent Municipal Court? (Assignment of Error 

1) 

2. The time for trial rule mandates that a defendant who is 

detained in jail on a pending charge shall be brought to trial within 60 

days after the commencement date. Mr. George was detained in 

Renton City Jail on the charge of violation of a court order on 

December 22, 2003 for 76 days, at which time he was released and 

the Renton Municipal Court dismissed the charge without prejudice. 

Was the time for trial rule violated when the charge was refiled in 

King County Superior Court on the first dzy of trial in the present 

case? (Assignment of Error 2) 

3. The validity of a court order is an implicit element of the 

crime of violation of a court order. Evidence introduced at trial 

established Mr. George was served a copy of a temporary 



restraining order issued by the San Joaquin County Superior Court: 

and the King County Superior Court subsequently ordered all 

previously issued temporary restraining orders to expire on October 

23, 2003. Did the State introduce sufficient evidence to establish the 

validity of the restraining order on December 22, 2003 and February 

21, 2004, the dates of the alleged violations of that order? 

(Assignment of Error 3) 

4. The constitutional right to due process and jury trial require 

a 'to convict' instruction to include every essential element of the 

crime charged. Did the 'to convict9 instruction omit two essential 

elements of felony harassment as charged, when the instruction did 

not include that the threat made was a threat to kill and that the 

person threatened was placed in reasonable fear the threat to kill 

would be carried out? (Assignment of Error 4) 

5. Did the trial court err in failing to instruct the jury, either in 

the 'to convict' instruction or by special verdict, to determine whether 

the person threatened was placed in reasonable fear that the threat 

to kill would be carried out? (Assignment of Error 5) 

6. Is there an exception to the requirement of a complete 'to 

convict' instruction when a missing element is set forth in a special 

verdict form? (Assignment of Error 4) 



7. Is the exception to the requirement of a complete 'to 

convict' instruction limited to offenses in which the missing element 

pertains to the defendant's criminal history? (Assignment of Error 4) 

C. STATEMENT OF THE CASE 

1. Procedural facts. Keith G. George, appellant herein, was 

charged by a complaint filed in Renton Municipal Court, Case 

Number CR0033049, on January 6, 2004, with one count of violation 

of a court order on December 22,2003, contrary to RCW 

26.09.300(1). Appendix B at 1. He was arraigned on February 4, 

2004, and an out-of-custody pretrial conference was scheduled for 

March 1, 2004. Appendix B at 9. 

On February 24, 2004, Mr. George was charged by a 

complaint filed in Kent Municipal Court, Case Number K043924FV, 

with one count of violation of a court order on February 21, 2004, 

contrary to RCW 26.50.1 10. Appendix A at 1. On February 27, 

2004, Mr. George was charged by an information filed in King 

County Superior Court with one count of felony harassment by 

threats to kill, contrary to RCW 9A.46.020(1), and one count of 



violation of a court order on February 21, 2004, contrary to RCW 

The Superior Court charges were continued while Mr. George 

was in custody in Kent City Jail pending trial on the Kent Municipal 

Court charge. Supp. C P ,  sub. nos. 3, 5, 6. On March 12, 2004, 

Mr. George was transporled from Kent City Jail to Renton City Jail 

and, later, to the Regional Justice Center Detention Facility where he 

was detained on the Renton Municipal Court charge. Appendix B at 

2, 3, 9-11. Fifty-five days later, on May 6, 2004, he was released on 

the Renton charge. Appendix B at 4, in the meantime, on April 28, 

2004, the Kent Municipal Court dismissed with prejudice the charge 

of violation of a comb order on February 21, 2004, for insufficient 

evidence to establish personal service. Appendix A at 3-5. 

On May 24, 2004, Mr. George was detained in King County 

Correctional Facility on the Superior Court charges and on the 

Renton Municipal Court charge. Appendix B at 5, 12-13. Twenty- 

one days later, on June 14, 2004, he was released on the Renton 

1The Verbatim Report of Proceedings consists of six separately paginated 
volumes. The July 12, 2004, transcript of the pretrial hearing will be referred to as 
'1RP.' The July 13, 2004, transcript of the pretrial hearing will be referred to as 
'2RP.' The July 19, 2004, transcript of the jury trial will be referred to as '3RP.' 
The July 20, 2004, transcript of the jury trial will be referred to as '4RP.' The July 
21, 2004, transcript of the jury trial will be referred to as '5RP.' The August 13, 
2004, transcript of the sentencing hearing will be referred to as '6RP.' 



charge and the charge was dismissed without prejudice. Appendix 5 

at 6, 7 .  

On July I3, 2004, the first day of trial in the present case, the 

State amended the information to add a second count of violation of 

a court order on December 22, 2003, contrary to RCW 26.50.1 10 ( I ) ,  

based on the incident previously dismissed in Renton Municipal 

~ o u r t . ~CP 6-7; 2RP 3. Mr. George waived formal arraignment but 

maintained his objection to the time for trial on that charge. 2RP 4. 

Following a jury trial, Mr. George was convicted as charged 

and this appeal timely followed. CP 32, 33, 35A. 

2. Substantive facts. Keith and Julianna George were 

married and lived together in California. 3RP 42. On July 10, 2001, 

without moving out of the family home and without Mr. George's 

knowledge, Ms. George obtained a Restraining Order After Hearing 

(CLETS) (Domestic Violence Prevention) issued by the San Joaquin 

County Superior Court. 3WP 53; Supp. C P ,ex. 3. Appendix C. 

On November A9,2001, Mr. George was stopped by San 

Joaquin County Sheriffs Deputy Todd Demaris for a traffic infraction. 

4RP 33-35. At trial, the deputy could not identify Mr. George and he 

h he complaint filed in Renton Municipal Court charged Mr. George with 
violation of RCW 26.09.300(1), whereas the amended information filed in King 
County Superior Court charged him with violation of RCW 26.50.1 10(1), based on 
the same allegations arising out of the same incident. 



could not recall the traffic stop. 4RP 46. Based on his notes made 

at the time, however, the deputy testified he learned of an unserved 

restraining order against Mr. George, and in accordance with 

department policy, orally served the order by having a dispatcher 

read the order to Mr. George who listened on an external 

microphone. 4RP 38-40. On December 20, 2001, the deputy filed a 

proof of service, in which he indicated he had orally served an Order 

to Show Cause and Temporary Restraining Order against Mr. 

George. Supp. CP -, ex. 6. Appendix D. 

in late 2001, Mr. George moved to Seattle, Washington. 3RP 

56, 4RP 79. Ms. George joined him several months later. 4RP 79. 

In April, 2003, they rented a house from Carina and Brenda Borja, 

and signed a one-year rental contract. 4RP 78. In July, 2003, Ms. 

George moved out due to domestic issues. 3RP 58. 

On August 1, 2003, Ms. George obtained a temporary 

restraining order issued by the King County Superior Court, and 

provided a copy of the order to the security office at the hospital 

where she worked. 3RP 73, 4RP 6-7; Supp. C P ,  ex. 2. Appendix 

E. Nonetheless, she continued to visit Mr. George at his house and 

Mr. George occasionally stopped by the hospital. 3RP 73-74. On 

October, 23, 2003, King County Superior Court Commissioner 



Cheryl Russell denied Ms. George's motion for a full order and 

ordered any previously issued temporary order to expire as of that 

date, due to Ms. George's acknowledgement that she continued to 

initiate contact with Mr. George. 3RP 82-83; Supp. CP -, ex. 7. 

Appendix F. 

On December 22, 2003, Mr. George went to the hospital to 

see Ms. George at work. 4RP 10-1 1. He was stopped by a security 

officer and informed him he was not welcome at the facility, on the 

grounds that although the temporary restraining order was expired, a 

new order was being processed. 4RP 1 1-1 2. The following day, Ms. 

George provided a copy of the restraining order issued in California 

to the security office. 4RP 13. 

Ms. George started having trouble paying the house rent. 

3RP 56, 4RP 80-81. In January, 2004, the Borjas notified him he 

had to vacate as they planned to sell the house, even though his 

rental contract did not expire until April, 2004. 3RP 9, 19, 21-22, 

4RP 81. 

On February 14, 2004, the Borjas met an appraiser at the 

house. 3RP 12, 24. After the appraiser left, they chatted with Mr. 

George. 3RP 36. The conversation turned to Ms. George. 3RP 12. 



According to Brenda Borja, Mr. George said he was going to cut off 

Ms. George's head and her body would not be found. 3RP 37. 

According to Carina Borja, Mr. George said he was going to kill Ms. 

George and cut off her head, and a wife belonged with her husband. 

3RP 14. 

Carina Borja became afraid and called Ms. George at the 

hospital to inform her of Mr. George's statements. 3RP 15, 26, 70. 

Ms. George was concerned she would be injured and called the 

hospital security officers and the police. 3RP 71. Because she 

seemed very nervous and frightened, a security officer stayed with 

her until the police arrived and took her statement. 4RP 30-31. 

On February 21, 2004, Mr. George went to a shelter where 

Ms. George was staying. 3RP 99. Ms. George called the City of 

Kent Police and reported the incident. 3RP 79; Appendix A at 2. 



D. 	 ARGUMENT 

1. 	 THE CONVlCTlON FOR VIOLATION OF A 
RESTRAINING ORDER ON FEBRUARY 21, 
2004, MUST BE REVERSED FOR 
VIOLATION OF THE PROHIBITION AGAINST 
DOUBLE JEOPARDY, WHEN THE CHARGE 
PREVIOUSLY HAD BEEN DISMISSED WITH 
PREJUDICE FOR INSUFFICIENT EVIDENCE. 

The federal and state constitutional double jeopardy clauses 

prohibit successive prosecutions for the same offense. U.S. Const. 

Amend. V; Wash. Const. ad. 1, § 9; United States v. Dixon, 509 U.S. 

688, 696, 113 S. Ct. 2849, 125 L.Ed.2d 556 (1 993); State v. 

Crediford, 130 Wn.2d 747, 760, 923 P.2d 1129 (1996). The state 

double jeopardy clause provides the same scope of protection as 

does the federal double jeopardy clause. State v. Bobic, 140 Wn.2d 

250, 260, 996 P.2d 610 (2000). For purposes of a double jeopardy 

analysis, a dismissal for insufficient evidence is the equivalent of an 

acquittal. State v. Gorrado, 81 Wn. App. 640, 647, 915 P.2d 112-l 

(1 996) and cases cited therein. 

When a charge is dismissed with prejudice, a defendant is 

found not guilty, or a conviction is reversed due to insufficient 

evidence, the Double Jeopardy Clause unequivocally prohibits retrial 

for the same offense. United States v. DiFrancesco, 449 U.S. 117, 

129-30, 101 S. Ct. 426, 66 L.Ed.2d 328 (1980); Burks v. United 



States, 437 U.S. 1, 9, 98 S. Ct. 2141, 57 L.Ed.2d 1 ( A  978); State v. 

DeVries, 149 Wn.2d 842, 853, 72 P.3d 748 (2003). 

In general, the double jeopardy clause may implicate 
one or more of the following distinct values: (1) the 
integrity of jury verdicts of not guilty, (2) the lawful 
administration of prescribed sentences, and (3) the 
interest of repose. ... Among the three values, the 
court is most protective of the first because acquittals 
based upon insufficient evidence indicate that the State 
has failed to carry its burden. 

State v. Hennings, 180 Wn.2d 379, 383, 670 P.2d 256 (1983). 

Here, Count il of the information filed in King County Superior 

Court charged Mr. George with violation of a court order on February 

21, 2004. CP 1-5. A complaint filed in Kent Municipal Court also 

charged Mr. George with violation of a court order on February 21, 

2004. Appendix A at 1. As is evident from the City of Kent Police -

Narrativenext Report, the allegations of the Kent Municipal charge 

are identical to the allegations of Count I1of the present case. 

Appendix A ai 2. On April 28, 2004, the Kent Municipal charge was 

dismissed with prejudice based on the trial court's finding that the 

City did not meet its burden of proof of personal service of the 

restraining order. Appendix A at 3-5. Nonetheless, the King County 

Superior Court case proceeded to trial, Mr. George was found guilty 

of the offense, and sentenced on August 16,2004. CP 47-54. 

Although the Certificate for Determination of Probable Cause filed in 



the present case referenced the City of Kent Police incident report, 

and the present case was continued several times because Mr. 

George was held in Kent City Jail pending trial on the charge, the 

transcript and court records in the present case otherwise fail to 

mention the Kent Municipal Court proceedings. CP 4; Supp. CP -, 

sub. nos. 3, 5, 6. 

The subsequent trial in King County Superior Court on the 

charge that was previously dismissed with prejudice for insufficient 

evidence was a clear violation of the prohibition against double 

jeopardy. The dismissal with prejudice in Kent Municipal Court was 

an absolute shield to any subsequent prosecution for the same 

offensem3See Tibbs v. Florida, 457 U.S. 31, 41, 102 S. Ct. 22111, 72 

k.Ed.2d 652 (1982). This shield prohibits the State from refiling 

charges in an alternate venue to avoid the consequences of the 

dismissal. The conviction must be reversed and the charge 

dismissed with prejudice again. 

3Although proof of personal service may be necessary to establish a willful 
or knowing violation, it is not an essential element of the offense of violation of a 
court order. City of Auburn v. Solis-Marcial, 11 9 Wn. App. 398, 400, 79 P.3d 1574 
(2003). Nonetheless, double jeopardy prohibits retrial regardless of whether the 
reviewing court agrees with the trial court's finding of insufficient evidence. See 
Fong Foo v. United States, 369 U.S. 141, 143, 82 S. Ct. 671, 7 L.Ed.2d 629 
(1962); State v. Corrado, 81 Wn. App. at 646-47. 



2. 	 THE CONVICTION FOR VIOLATION OF A 
COURT ORDER ON DECEMBER 22,2003, 
MUST BE REVERSED FOR VIOLATION OF 
THE TIME FOR TRIAL RULE. 

a. Mr. George was not brought to trial within the time 

limits of the time for trial rule. The time for trial rule mandates that a 

defendant who is detained in jail on a pending charge shall be 

brought to trial within 60 days after the commencement date. CrR 

3.3(b)(l)(i). For purposes of the rule, "detained in jail" is defined as 

"held in the custody of a correctional facility pursuant to the pending 

charge. Such detention excludes any period in which a defendant is 

on electronic home monitoring, is being held in custody on an 

unrelated charge or hold, or is serving a sentence of confinement." 

CrR 3.3(a)(3). "Commencement date" is defined, in pertinent part, 

as: "The initial commencement date shall be the date of arraignment 

as determined under CrR 4.1 ." CrR 3.3(2)(1). When a defendant 

fails to appear, the commencement date is reset as the date of the 

defendant's next appearance. CrR 3.3(~)(2). Whether the time for 

trial rule was violated in a particular case is a question of law which 

is reviewed de novo. State v. Branstetter, 85 Wn. App. 123, 127, 

935 P.2d 620 (1997). 

Here, Mr. George was detained in jail but not brought to trial 

on the charge of violation of a court order on December 22, 2003, 



Renton Municipal Court Case Number CR0033049, for 76 days, in 

violation of the time for trial rule. He was arraigned on the charge in 

Renton Municipal Court om February 2, 2004, but failed to appear at 

the pretrial conference scheduled for March 1, 2003, because he 

was in custody in Kent City Jail. Appendix B at 9. On March 12, 

2004, Mr. George was transported to Wenton City Jail and detained 

therein on the Renton Municipal Court charge. Appendix B at 2, 9. 

Fifty-five days later, on May 6, 2004, he was released on the Rentsn 

charge, although he remained in custody on other charges. 

Appendix 5 at 4, l'I. On May 24, 2004, Mr. George was detained in 

the King County Correction Center on the Renton Municipal Court 

charge and the King County Superior Court charges. Appendix B at 

12. Twenty-one days later, on June 14, 2004, Mr. George was 

released on the Renton Municipal Court charge, and the charge was 

dismissed without prejudice, in a beiated attempt to avoid violating 

the time for trial rule. Appendix B at 6, 7, 13. 

On July 13, 2004, the first day of trial in the present case, the 

trial court granted the State's motion to amend the information to add 

the charge from Renton Municipal Court and Mr. George reasserted 

his right to a speedy trial on that charge. CP 6-7; 2RP 2-4. 



b. The proper remedy for violation of the time for trial 

rule is reversal and dismissal with prejudice. The proper remedy for 

failure to bring Mr. George to trial within 60 days while he was held 

on the December 22, 2003 misdemeanor charge is reversal of his 

conviction and dismissal with prejudice. When the time for trial rule 

is violated, the remedy is dismissal with prejudice, regardless of 

whether the defendant alleges prejudice resulting from the violation. 

GrR 3.3(h); State v. Swenson, 150 Wn.2d 181, 186-87, 75 P.3d 513 

(2003); State v. Raschka, 124 Wn. App. 103, 7 12, 100 P.3d 339 

(2004). Therefore, Mr. George's conviction for violation of a court 

order on December 22, 2003 must be reversed and the charge 

dismissed with prejudice. 

3. 	 BOTH CONVICTIONS FOR VIOLATION OF A 
COURT ORDER MUST BE REVERSED FOR 
INSUFFlClENT EVIDENCE TO ESTABLISH 
BEYOND A REASONABLE DOUBT THE 
VALIDITY OF THE CALIFORNIA 
RESTRAINING ORDER. 

a. A conviction must be reversed when it is based on 

insufficient evidence to prove beyond a reasonable every essential 

element of the crime charged. A criminal defendant's fundamental 

right to due process is violated when a conviction is based upon 

insufficient evidence. in re Winship, 397 U.S. 358, 364, 90 S. Ct. 

1068, 25 L.Ed.2d 368 ( A  970); City of Seattle v. Slack, 113 VVn.2d 



850, 859, 784 P.2d 494 (1989). Evidence is sufficient to support a 

conviction only if, "after viewing the evidence in the light most 

favorable to the prosecution, any rational trier of fact could have 

found the essential elements of the crime beyond a reasonable 

doubt." Jackson v. Virginia, 443 U.S. 307, 318, 99 S. Ct. 2871, 61 

L.Ed.2d 560 ( I  979), quoted with approval in State v. Rivera, 95 Wn. 

App. 961, 964, 977 B.2d 247 (1999). A conviction based on 

insufficient evidence must be reversed and the charge dismissed. 

State v. Kilburn, 151 Wn.2d 36, 54, 84 P.3d 1215 (2004). 

b. There was insufficient evidence to establish beyond 

a reasonable doubt the validity of the California restraining order. 

The validity of a restraining order is an implicit element of the crime 

of violation of a court order. Citv of Seattle v. Edwards, 87 Wn. A p p  

305, 308, 941 P.2d 697 (1997). See also State v. Marking, 100 Wn. 

App. 506, 509, 997 P.3d 461 (2000) (determining validity of no 

contact order issued pursuant to RCW 10.99.040). Whether an 

order is valid is a legal question to be determined by the trial court. 

State v. Miller, 123 Wn. App. 92, 97-98, 96 P.3d 1001 (2004). 

Here, on July 10, 2001, Ms. George obtained a "Restraining 

Order After Hearing (CLETS)" issued by San Joaquin County 

Superior Court. Supp. C P ,  ex. 3. Appendix C.  On December 20, 



2001, Officer Demaris filed a proof of service, in which he indicated 

he had orally served an Order to Show Cause and Temporary 

Restraining Order against Mr. George. 

I served a copy of the following documents (check the 
box before the titled of each document you senled): 

a. Order to Show Cause and Temporary 
Restraining Order (CLE6s) (Domestic Violence 
Prevention) with Application and Declaration for Order 
(Domestic Violence Prevention) and blank Responsive 
Declaration to Order to Show Cause (Domestic 
Violence Prevention) 

Supp. CP -, ex. 6. Appendix ID. On October 23, 2003, Ming County 

Commissioner Cheryl Russell denied Ms. George's motion for a full 

order of protection and terminated any previously issued temporary 

orders of protection. 

The request for a full Order is denied, and the Petition 
is dismissed. Any previously entered Temporary Order 
expires at 10:30 a.m. today. 

Supp. CP -, ex. 7, p. 2. Appendix F. Thus, by order of the Ming 

County Commissioner, the California order expired on October 23, 

2003. As a matter of law, the California order was not valid at the 

time of the incidents charged against Mr. George. 

There was insufficient evidence to establish beyond a 

reasonable doubt the California order was valid at the time of the 

violations alleged to have occurred on December 22, 2003, and on 



February 21, 2004. The convictions for violation of an expired court 

order must be reversed and the charges dismissed. 

4. 	 THE CONVICTION FOR FELONY 
HARASSMENT MUST BE REVERSED FOR 
VIOLATION OF MR. GEORGE'S RIGHT TO 
TRIAL BY JURY AND A UNANIMOUS 
VERDICT, WHEN THE 'TO CONVICT' 
INSTRUCTION OMITTED W O ESSENTIAL 
ELEMENTS OF THE CRIME CHARGED. 

a. A 'to convict' instruction must set forth every 

essential element of the crime charged. The State bears the burden 

sf proving beyond a reasonable doubt every essential element of the 

crime charged. In re Winship, 397 U.S. 358 at 364; State v. Byrd, 

725 Wn.2d 707, 713-14, 887 P.2d 396 (2995); U.S. Const. Amend 

Vl, XIV; Wash. Const. art. 1, §§ 3, 22. Under the Sixth Amendment, 

"all facts essential to imposition of the level of punishment that the 

defendant receive -whether the statute calls them elements of the 

offense, sentencing factors, or Mary Jane" are elements of an 

offense. Ring v. Arizona, 536 U.S. 584, 609, 122 S. Ct. 2428, 153 

L.Ed.2d 556 (2002) (J. Scalia, concurring). 

To ensure the prosecution meets its burden .of proof, a 'to 

convict' jury instruction must clearly set forth all essential elements 

of the crime. State v. Oster, 147 Wn.2d 141, 147-48, 52 P.3d 26 

(2002). A "'to convict' instruction must contain all essential elements 



of a crime because it serves as a 'yardstick' by which the jury 

measures the evidence to determine guilt or innocence." State v. 

DeRyke, 149 Wn.2d 906, 910, 73 P.3d 1000 (2003), citing State v. 

Smith, 131 Wn.2d 258, 263, 930 P.2d 917 (1997). A jury is entitled 

to a complete 'to convict' instruction and need not "search the other 

instructions to see if another element alleged in the information 

should have been added to those specified in [the instruction]." 

State v. Emmanuel, 42 VVn.2d 799, 819, 259 P.2d 845 (1 953) 

A 'to convict9 instruction that does not "plainly, explicitly, and 

correctly" state all the elements required for conviction is 

"constitutionally defective." Smith, 131 Wn.2d at 263, State v. 

Strasburq, 60 Wash. 106, 1 16-17, 118 Pac. 1020 (1910); McClaine 

v. Territory, IWash. 345, 355, 25 Pac. 453 (1890). In DeRyke, the 

defendant was charged with attempted first degree rape, but the 'to 

convict' instruction faiied to identify the degree of rape. 149 VVn.2d 

at 91 1-12. The Cout-i rrhlied the 'to convict' instruction must include 

all the elements of the crime, including the specific degree of the 

crime attempted. d,at 912. The Court concluded: 

Because [the "to convict" instruction] does not specify 
the degree of rape allegedly attempted, it failed to 
inform the jury that the State must prove intent to 
commit first degree rape as well as taking a substantial 
step toward the commission of that crime. Accordingly, 
we hold it was error to give the jury a "to convict" 



instruction for the charge of attempted first degree rape 
which did not specify the degree of rape allegedly 
committed. 

A reviewing court may not rely on other instructions to supply 

an element missing from a 'to convict' instruction. DeRyke, 149 

Wn.2d at 920, citing Smith, 130 Wn.2d at 262-63. 

b. The 'to convict' instruction omitted two essential 

elements sf felony harassment as charged: ( I )  the threat that was 

made was a threat to kill, and (2) the person threatened was placed 

in reasonable fear the threat to kill would be carried out. RCW 

9A.46.020 provides, in pertinent part: 

( I )  A person is guilty of harassment if: 
(a) Without lawful authority, the person 


knowingly threatened: 

(i) To cause bodily injury immediately or in the 

future to the person threatened or any other'person; ... 
(b) The person by words or conduct places the 

person threatened in reasonable fear that the threat 
will be carried out. ... 
(2)(a) Except as provided in (b) of this subsection, a 
person who harasses another is guilty of a gross 
misdemeanor. 

(b) A person who harasses another is guilty of a 
class C felony if ... the following applies: (ii) the person 
harasses another person under subsection (l)(a)(i) sf 
this section by threatening to kill the person threatened 
or any other person. 

The 'to convict' instruction for the charge of felony harassment 

included the essential elements of gross misdemeanor harassment, 



but omitted reference to threats to kill and reasonable fear the threat 

to kill would be carried out, two essential elements of the crime of 

felony harassment as charged. CP 26, Instruction No. 7. Appendix 

G. The definitional instruction similarly omitted the essential 

elements of felony harassment as charged. CP 75, Instruction No. 6.  

Appendix H. The only reference to the element of a threat to kill was 

contained in the special verdict form. CP 28. Appendix I. Nowhere 

did the instructions or verdict form indicate that the State was 

required to prove beyond a reasonable doubt the person threatened 

was placed in reasonable fear that the threat to kill would be carried 

out. 

In State v. C.G., the Washington Supreme Court unanirnous!y 

ruled that the plain language of the felony harassment statute 

requires not only proof of a threat to kill but also requires proof that 

the person threatened be placed in reasonable fear that a threat to 

kill would be carried out. 150 Wn.2d 604, 608, 80 P.3d 594 (2003). 

The Court specifically ruled, "In order to convict an individual of 

felony harassment based upon a threat to kill, RCW 9A.46.020 

requires that the State prove that the person threatened was placed 

in reasonable fear that the threat to kill would be carried out as an 

element of the offense." 5~at 612. In so ruling, the Court 



specifically recognized that a threat to kill and placing the person 

threatened in reasonable fear the threat to kill would be carried out 

are essential elements of the offense of felony harassment. 150 

Wn.2d at 610, 612. 

A special verdict form including additional elements of the 

crime is inadequate to cure the omission of those elements in the 'to 

convict' instruction. In State v. Oster, supra, the Washington 

Supreme Court reaffirmed that the 'to convictq instruction must contain 

all the essential elements and ruled that relegating elements to a 

special verdict form was inadequate. "The jury has a right to regard 

the 'to convict' instruction as a complete statement of the law and 

should not be required to search other instructions in order to add 

elements necessary for conviction." 147 Wn.2d at 147. The only 

instance where a special verdict form might be adequate is "when the 

element of a crime is prior criminal history and ... after determining 

that all of the other elements of the crime have been proved, the jury 

is asked by special verdict form to decide, beyond a reasonable 

doubt, whether or not the accused has committed prior crimes." Id. 

Here, the 'to convict' instruction listed the elements of gross 

misdemeanor harassment only and not the two additional essential 



elements of felony harassment. The incomplete "to convict' 

instruction was given in error. 

c. The instructional error requires reversal and 

dismissal of the charge of felonv harassment. Where a jury 

instruction purports to list the elements of the crime, the omission of 

an element essential to the crime relieves the State of its burden of 

proof beyond a reasonable doubt, potentially misleads the jury, and 

requires reversal. Bster, Id7 Wn.2d at 147-48. 

Even assuming the special verdict form in combination with 

the 'to convict' instruction was adequate regarding the element of 

threat to kill, the jury was never instructed that it had to consider 

whether the State proved beyond a reasonable doubt Ms. George 

was placed in reasonable fear the threat to kill would be carried out, 

an essential element pursuant to E.Failure to instruct a jury on 

an essential element is a fatal defect. State v. Eastmond, 129 

Wn.2d 497, 503, 91 9 P.2d 577 (1 996); State v. Allen, 101 Wn.2d 

355, 358, 678 P.2d 798 (1984). Such an error is never subject to a 

harmless error analysis. State v. Vreen, 143 Wn.2d 923, 931, 26 

P.3d 236 (2001). 

Even if harmless error applied, instructional error is reviewed 

for constitutional harmless error. State v. Brown, 147 Wn.2d 330, 



340, 58 P.3d 889 (2002) (adopting constitutional harmless error 

analysis set forth in United States v. Nedes, 527 U.S. I,I 19 %. Ct. 

1835, 144 L.Ed.2d 35 (1999)). Under this analysis, instructional 

error is presumed prejudicial unless the State can prove the error 

was harmless. State v. Guloy, 104 Wn.2d 412, 425, 705 P.2d 11 $2 

( I  985). An error of constitutional magnitude is harmless only if the 

reviewing court is convinced beyond a reasonable doubt that any 

reasonable ~uror  would have reached the same verdict in the 

absence of the error. Chapman v. California, 386 U.S. 118, 21, $7 S. 

Ct. 824, 17 L.Ed.2d 705 (1967); State v. Ng, 118 Wn.2eQ 32, 37, 750 

P.2d 632 (1988); State v. Wanrow, 88 Wn.2d 221, 237, 559 P.2d 

543 (1977). 

Mr. George's conviction for felony harassment based upon an 

incomplete 'to convict' instruction must be reversed and the charged 

dismissed. 

E. CONCLUSION 

The conviction for violation of a court order on February 21, 

2004, must be reversed and the case again dismissed with prejudice 

for violation of the prohibition against double jeopardy because the 

charge had been previously dismissed with prejudice for insufficient 

evidence. The conviction for violation of a court order on December 



22, 2003, must be dismissed for violation of the time for trial rule 

because Mr. George was detained in jail on that charge for more 

than 60 days before he was brought to trial. Alternatively, both 

convictions for violation of a court order must be reversed due to 

insufficient evidence to establish the California court order was not 

expired on the dates of the alleged violations. The conviction for 

felony harassment must be reversed for violation of Mr. George's 

right to due process and jury trial because the 'to convict' instruction 

and the definitional instruction omitted two essential elements of the 

crime as charged, and the jury was not instructed the State bore the 

burden sf proving beyond a reasonable doubt that the person 

threatened was placed in reasonable fear that the threat to kill would 

be carried out. For the foregoing reasons, Mr. George respectfully 

requests this Court to reverse his convictions for violation of a court 

order and feiony harassment and dismiss all charges. 

,K
DATED t h i s g  day of March, 2005. 
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GREGORY C. LINK (25228) 
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State of Washington 
Countv of King CERTIF!cATlOl\S 



' 
' 	 pa of-dcat (LJmd) 

Vmiatlw ofer No~~Order 

I 
On2.21-04,1 was &patched tothe YWCA shekter looated at 1405 W. Morton Street. V W h r p  was 

reporting that her ex-husband,whom she has a no res tmug order a m ,  had come to her residence. ThcVM 
and WT reported that the b u for the~ h n t  entrance to the complex rang at about 0840 hours They both 
went to the bedroom, whrch over looks thegate to seewho~twas They observed the SU standmg at the gate. 

I 	 Heappeared to be done and as he continued to ringthebuzzer After a short tunethe SU walkedback to the 
parking lot and got into hu vehicle (WA/YRUPw and left thearea 

TheVM provided mewtha Catibmia order which shows served and valid untilmtdcllght on 7-10-04. 
TheVM r e p o d  that two violationsb e  been reportedrecantly m Renton and the other inSeattle. She f k k z  
reports that the SU wolated the same order while m Calfirnia, She was not sure but stat& that she believedhe 
had beaconmctd of Y I Q the~ order at leastmcu in C&fmnra~ 

A copy of the oTder isattachedto this report An area check was made for the SUbut he could not be 

located Case cleared by metma of a singie adult arrest via invcsfigabon 


I c e {declare) under penalty of perjury under the laws of the State of Washington that this 
report ish e  and correct to the best of my howledge. 

State 0 4  Washington 
C ~ u n l yof King CERTlFlCATlON ICltv of Kent 
~b-undor6 igned,duly authorhed clerk of the Kent Municipal 
Court, Washington, hereby certifies or declares under pen-  
ally of perjury th 
prlnted is a true 
court. Signed this 5' 


1 36760 ( Clark, T 1 2123/04/ 21*54 



Page. ;  1 D o c u m e n t  Name: u n t i t l e d  

DO0711 M o r e  records a v a i l a b l e .  DDlOOOPU 
0 2 / 2 5 / 0 5  0 9 :  3 2 : 2 1  

DDlOOOMU C a s e  D o c k e t  U p d a t e  (CDK) KENT MUNICIPAL COURT TSP 
C a s e :  K43924FV KNP CN C s h :  P t y :  DEF 1 S t I D :  -
Name : GEORGE, EEITH GREGORY NmCd: I N  0 1 1  1 2 2 5 4  


Name: GEORGE, KEITH GREGORY Cln S t s :  

RESTRAINING ORDER VIOLATION 

N o t e :  
C a s e :  K43924FV KNP CN C r i m i n a l  Non-Tra:f ic  P r i n t :  N ( Y / N )  

- 0 4  28 2 0 0 4  CTRM 1: 1 : 4 3  JUDGE R .  MCSEVENEY, PA STORMES J L B  

- - - - DEF PRESENT WITH ATY HARMELL J L B  

- - - - CITY MOVES TO ADD CT 5 I N  K43955FV. J L B  

- - - - DEFENSE WAIVES FORMAL READING AND ENTERS PLEA OF NOT J L B  

- - - - GUILTY J L B  

- - - - PARTIES AGREE TO JOIN CASES J L B  

- - - - DEFENSE OBJECTS TO -ANY NEW EVIDENCE BEING ADMITTED J L B  

- - - - DISCOVERY WAS INCOMPLETE AT TIME OF PRETRIAL ORDER AND CITY J L B  

- - - - WAS ORDERED TO BE PROVIDED BY 3-16-04  J L B  

- - - - COURT ADVISES ANY NEW EVIDENCE I S  EXCLUDED J L B  

- - - - DEFENSE MOTION TO S U P E S S  ANY PRIOR BAD ACTS J L B  

Sbta of Washington-
CounW of King CERTIFSCATIOM 
City of Keni 
The undersigned, duly authorized clerk of the Kent Municipal 
Court, Washington, hereby certifies or declares under pen-

Date: 0 2 / 2 5 / 0 5  T i m e :  0 9 : 3 2 : 3 0  
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PagL: 1 Document Name: untitled 


DO0711 More records available. DDlOOOPU 

02/25/05 09: 32:31 


DDlOOOMU Case Docket Update (CDK) KENT MUNICIPAL COURT TSP 

Case: K43924FV KNP CN Csh: Pty: DEE 1 StID: 
 -- Name : GEORGE, KEITHGREGORY ~ m ~ 011 12254 d m 

Name : GEORGE, KEITH GREGORY Cln Sts: 
RESTRAINING ORDER VIOLATION 


Note: 

Case: K43924FV KNP CN Criminal Non-Traffic Print: N 


04 28 2004 PARTIES ADDRESS PROOF OF SERVICE JLB 
- - - - PLAINTIFF'S EXHIBIT A MARKED FOR IDENTIFICATION: PROOF OF JLB 
---- SERVICE JLB 
---- COURT FINDS CITY HAS NOT MET ITS BURDEN FOR PROOF OF JLB 
- - - - PERSONAL SERVICE JLB 

COURT DISMISSES RESTRAINING ORDER VIOLATIONS WITH PREJUDICE JLB 
S Charge 2 Dismissed W/Prejudice : Defense Motion JL B 
S Case Heard Before Judge MCSEVENEY, ROBERT BC JLB 
---- FILED/SERVED: TERMIMATION OF NO CONTACT ORDER JL B 
S Order modified On 04/28/2004 NO CONTACT modified JLB 
s--- cemination date from blank LO 04/28/2004 JLB 


Date: 02/25/05 Time: 09:32:36 
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DDlOOOMU C a s e  D o c k e t  U p d a t e  (CDK) KENT MUNICIPAL COURT T S P  
C a s e :  K 4 3 9 2 4 F V  KNP CN C s h :  P t y :  DEF 1- S t I D :  
Name : GEORGE, XEITH GREGORY NrnCd: I N  0 1 1  1 2 2 5 4  -

N a m e :  GEORGE, KEITH GREGORY C l n  S t s :  
RESTRAINING ORDER V I O L A T I O N  

N o t e :  
C a s e :  K 4 3 9 2 4 F V  KNP CN C r i m i n a l  N o n - T r a f f i c  P r i n t :  N ( Y / N )  
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S - - - J T R  NN: H e l d  J L B  
- - - - F I L E  CLOSED 2 0 0 4  J L B  
S - - - C a s e  D i s p o s i t i o n  o f  C L  E n t e r e d  J L B  
- 0 4  2 9  2 0 0 4  F I L E D :  RETURNED NO CONTACT ORDER FROM KPD ARV 
- 0 5  11 2 0 0 4  PHONE CALL T O  KENT P D  TO VERIFY THRU BARBARA THAT NCO I S  J L B  
- - - - NOT I N  SYSTEM.  O R I G I N A L  NOT RETURNED TO COURT J L B  
- 0 6  3 0  2 0 0 4  COPY O F  T R I A L  PROCEEDINGS MAILED TO THE DEFENDER ASSOCIATION ARV 
- - - - PER T H E I R  REQUEST.  ARV 
- - - - PHONE CALL TO A D V I S E  THAT CD HAS BEEN MAILED AND THAT $ 1 0  ARV 
- - - - TOTAL PAYMENT I S  DUE FOR BOTH DAYS O F  HEARINGS.  ARV 

D a t e :  0 2 / 2 5 / 0 5  T i m e :  0 9 : 3 2 : 4 1  
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0 .-: . - -? 

T'3 
RENTON MUNICIPAL ~0ue.f a\ -*w m 0 - ir 1055 South Grady W a p  19, 

Renton, WA 98055 
425-430-6550 

City of Renton, 

vs. ORDER OF RELEASE FROM CUSTODY 

GEORGE, KEITH GREGORY 
Defendant 

TO THE SHERIFF OR CHIEF OF POLICE AND KEEPER OF THE JAIL OF S A I D COUNTY O R  CITY: 
You are hereby ordered to release the above named defendant fiom all holds andlor commitments under the cases 
listed: 

Case No. RPD No. 
I 

I 1 I 
STATE OF WASHINGTON 

[ ] Defendant has posted bailhond in the amount of $ COUNTY OF KING 
[ ] Defendant has been PR'd to appear 
[ 1 Fine: Time Payment granted. DOCUMENTIS 

A TRUE AND CORRECT COPY OF THE ORIGINAL
[ ] Jail: Suspended days. IWXMD OR TRANSCRIPT OF THIS COURT 

DATED THIS iI DAY OF h A r , h  

This release is effective upon the posting of bail in the amount of 

f . - * - - f i  f .n 

TOTAL BAIL SET $ I 

1 / I  I 

This release is on the above case and charge only and does not affect or city charges. 

3 / 1 2 / 0 4  

Dated ~ u d ~ d 3  



. . '""."P': ' .? 

-

RENTON MUNICIPAL COURT 

1055 South Grady Way 


Renton, WA 98055 

425-430-6550 

City of Renton, 
P l a i n t i f f  

VS. ORDER OF RELEASE FROM CUSTODY 


Defendant 

TO THE SHERFF OR CHIEF OF POLICE AND KEEPER OF THE JAIL OF SAID COUNTYOR CITY: 
You are hereby ordered to release the above named defendant from all holds and/or commitments under the cases 
listed: 

Case No. 

[ ] Defendant has posted baillbond in the amount of $ 


[ ] Defendant has been PR'd to appear 

[ ] Fine: Time Payment granted. 


_i 

This release is effective upon the posting of bail in the amount of 

.' 

RPD No. 

STATE OF WASHINOTOM 
COUNTY OF KING 

I-S DOCUMENTIS 

C f\ h 

: TOTAL BAIL SET $ = $ y&qJ / % 

/ I  
This release is on the above case and charge only and does not affe aAy other state, federal or city charges. 

4-13-04 


\ Dated ~&&e 

i 



RENTON MUNICIPAL COURT 

1055 South Grady Way. 


Renton, WA 98055 

425-430-6550 


City of Renton, 
Plaintiff 


VS. ORDER OF RELEASE FROM CUSTODY 

GEORGE, I ~ I T I I , ~  
Defendant 

COUNTY OR CITY: 
You are hereby ordered to release the above named defendant from all holds andlor commitments under  the cases 
listed: 

,. , - RPD No. 
S'\.d'SI -r 

I 
TPTF bF WASHING'TON 

OUMTY OF KING 


[ ] Defendant has posted bail/bond in the amount of $ 


[ Defendant has been PR'd to appear 


This release is effective upon the posting of bail in the amount of 

Case No. RPD No. Bail Set Bail Set 
-- -- Cash or Bond CASH ONLY 

TOTAL BAIL SET $ = $ $ 

This release is on the above case and charge only and does not 

5-6-04 


Dated 

1 



\ I 

YMNTON .?MUMCIPAL C O U ' ~ ~  
b *

tt b 1055 South Grady Way, -@' :' 
,? 

Renton, WA 98055 
425-430-6550 

City of Renton, 

VS. ORDER OF RELEASE FROM CUSTODY 

mm, KEITH GFEGoIUT 

Defendant 

TO THE SHERIFF OR CHIEF OF POLICE AND KEEPER OF THE JAIL OF SAID COUNTY O R  CITY: 
You are hereby ordered to release the above named defendant from all holds and/or commitments under the cases 
listed: 

Case No. RPD No. 
I 

Defendant has posted bailhond in the amount 
Defendant has been PR'd to appear 
Fine: Time Payment granted. THIS ISTO CERTIFY THAT THfS DOCUMENTIS 
Jail: Suspended days. ATRUE AND CORRECT COPY OF THE ORlGlNM 
Jail: Credit for days served. RECORD OR TRANSCRIPT OF THlS COURT. 
Other: DATED THIS - I[ OF-DAY 

This release is effective upon the posting of bail in the amount of 

I Case No. RIPD No. Bail Set Baii Set I -- -- Cash or Bond CASH ONLY 
m330dy  , 7. - 1 7-

4 1 
~ , . ~ 7 S r ,  

I I I 
TOTAL BAIL SET I % 5~~~ = ( $  

A

/ I $2 5 - 5 C, 

/ I 

This release is on the above case and charge only and does not affect or city charges. 

6-4-04 


Dated Judge '3 \-.. 




RENTON MUNICIPAL COURT 
1055 South Grady Way . 

Renton, WA 98055 
425-430-6550 

City of Renton, 
Plaintiff 


VS. ORDER OF RELEASE FROM CUSTODY 

G ~ r r\Le\\+hG~qy 
Defendant 


TO THE SHERIFF OR CHIEF OF POLICE AND KEEPER OF THE JAIL OF SAID COUNTY OR CITY: 
You are hereby ordered to release the above named defendant from all holds and/or commitments under the cases 
listed: 

Case N_o. RPD No. 
UL3304-q 03 - law7 

SATE OFWASHINGTW? 
COUNTY OF KING -

[ ] Defendant has posted baiVbond in the amount of $ 

[ ] Defendant has been PR'd to appear ~ C U mT. A M E ISN T 
L I  CI3PWFTHE ORIGINAL

[ ] Fine: Time Payment granted. RECORD OR f RANSCRIPTOF T 

[ ] Jail: Suspended days. DATED&! DAYOF 

[ ] Jail: Credit for days served. 


\W ~ther:&hr&MQA RE-- U R T  

This release is effective upon the posting of bail in the amount of: 

This release is on the above case and charge 



. . .. ... . .... . ,
' ' " ..:.. .. . . .  .- . . J..::.? -.-.-.... . .. .. .. ... ..  . ,.. .  ......'.... .. 

. , .  

Date In Custody 
'Bail$ Bond I Cash I Credit Card 

aAdvice of Rights C] NG Form G Form Police Report - Exh. # 
PLEA CT 1: NG G I ALFORD Amende 
FINDING CT 1: NG / NC G / C Motion 
PLEA CT 2: NG G 1ALFORD Amended to: 
FINDING CT 2: NG / NC G / C C] Dismissed W IW10 Prejudice C] C I D Motion 

Tape:Log: 
C] SetSet forfor MOTPTR 

knfor PDoown) ?ranted 
D Granted/ ithdrew C] I90 waiver sign 

City Pros: C] Set for NJT [Zl Jury Trial Waiv and Order of release 
Defense Atty.: 17Set for READY & JTR [Zl Request for Discovery C] PC Est. I Defense Stips to PC 
Ofcs: 17BY Order Interpreter 17 P R Conditions Imposed 

( .-i. - <  tTISORDERED ADJUDGER &"DECREEDWTkTEiGDUR@SEhlTENCE~WBDEfE:hlD'AWJOf.--1 
COUNT 1: Sentencing Deferred Continuedwlo Finding [7 Jail Suspension month@)/ year@). 

Fine $ with $ Suspendedfor year(s). 
Costs: C] TPCKPD Fee $103 C] CCR Fee $50 Prob. Active $300 Warrant Fee $ 

[7 BAC Fee $125 D P Costs $150 Prob. Mon. $150 Public Defense $ 
Jail d a y s  imposedwith -suspended for year(@. Credit for -days. SERVE days. 

:-@ 

COUNT 2: Sentencing Deferred Continued wlo Finding Jail Suspension month@)/ year(s). 
Fine $ with $ Suspendedfor year(s). 

$ib& 
Costs: C] TPClTPD Fee $103 CCR Fee $50 Prob. Active $300 Warrant Fee $ $-

a BAC Fee $125 D P Costs $150 fl Prob. Mon. $150 Public Defense $-
Jail -days imposedwith -- suspended for year(~).Credit for -days. SERVE days. 

PAY TOTAL FINE/COSTS/FEES OF $ . Minimummonthly payment $ Beginning 
Community Service in lieu of $ allowed at $10 per hour. File Proof of completion of hours per month. 

Proof must be filed on letterheadwith supervisor's nameand phone number for verification. 
CONDITIONS: 
Count 1 Count 2 Count 1Count 2 

17No criminal violations of law Pay restitution set hearing wlin days 

onsumer Awareness 

I have read or hadthis court order 
meet the conditionsand/or fail to p ance / exonerate: bond / bail to payor 
ordered, the court will issue a warran entencing in -days 
additional jail time and fines may be Imposed. Continuedfor review in days 

Reason 

Defendant's Signature 
Mailing Address: DONE IN OPEN COURT THIS -DAY OF 20-

Phone Number(s) 

RMCOOP 01/04 JUDGE 
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' V  . 
i &&e Eshibit 

DV-I30 

This form may be used with the Findingsand Order After Hearing (fom 1296.37), if the court makes additional orders. 
1. This proceedingwas heard by judicial officer (name): COMMISSIONER ROBIN APPEL 

on (date): JULY 1 0 ,  2 00  1 at (time): 0 9  :30 AM in Dept.: 32  Room: 
2. a. /I The person seeking to be protected and the person to be restrained were personally present at the court hearing. No 

additional proof of service of this restraining order is required. 

I ATORMEY OR PARTY WITHOUT ATORNEY (Name, srate barnumber, andaddress) 

*~-AIJIJRESS IU-IERE I O U  WANT MAIL SENT 

SAN JOAQUIN COUNTY SUPERIOR COURT 
2 2 2  E .  WEBER AVE. ,  RM. 303 
2 2 2  E .  WEBER AVE., W .  303 
STOCKTON, CA 95202 

TELEPHONE NO (OphonalJ FAX NO (Ophonal) 

A?TORNEY FOR (Name) 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF S a n  Joaquin 
STREETADDRESS 2 2 2  E. Weber A v e n u e  Rm. 303 
MAILINGADDRESS 2 2 2  E. Weber Avenue Rm. 303 

CITYANDZIPCODE S tock ton ,  CA 95202 
BWNCH NAME Stockzon 

PROTECTED PERSON: JULIANNA B . GECRGE 

RESTRAINED PERSON: KEITH G . GEORGE 

RESTMINING ORDER AFTER ).BEARING{CLETSJ 
(Domestic Violence Prevention) 

B, /The person seeking the restraining order was personally present and proof of service of the Order to Show Cause and 
Application for Order and SupportingDeclaration was presented to the court. 

c. By written stipulation. No additional proof of service of this restraining order is required. 
TI&COURT FINDS: 
3. a. The restrained person is (name): KEITH G.  GEORGE X Defendantmespondent aPlaintiffIPetitioner 

Sex: jM /M F Ht.:5 l o r 1  Wt.: 2 Hair color: BRW Eye color: BRW Race: BLACK Age: 38 Birth date: 7-7 -64 

FOR COURT USE ONLY 

F ~ i a  3UE 1 0  %001 - f 

$ U M V E  hdii'ehiA%PS 

MARGO E. THOMAS 

----._l-h- l3EPUPI% 

CASE NUMBER 

294163 

b. The protected person is (name): JULIANNA B . GEORGE 
c. The protected family and household members are (list first andlast names of all protectedpeople under this order): 9 

REGINA FRANKS ALFRED HILL,  SYNATHIA FRANKS , LATISHA FRANKS , MILTON AND MARY 8 
DANIEL .- -- 6% 

THE COURT ORDERS: 

THlS ORDER, EXCEPT FOR ANY AWARD OF CHILD CUSTODY, VISiTkTION, OR CHILD SUPPORT, SMALL  EXPIRE 
AT MIDNIGHT ON (date): JULY 10, 2 004 
OR AT (dare and time of continuedhearing): 
IF NO DATE IS PRESENT, THlS ORDER EXPIRES THREE YEARS FROM THE DATE OF ISSUANCE. 

4. The restrained person 
a. shall not contact, molest, harass, attack, strike, threaten, sexually assault, batter, telephone, send any messages to, follow, 

stalk, destroy the personal property of, disturb the peace of, keep under surveillance, or block movements in public places or 
of: rflthe person seeking the order / the other protected person(s) listed in item 3c. 

except for peaceful contacts related to court ordered visitation of the minor children as set forth on page 2 of this order. 
b. must immediately move from (address): c; 
c. shall stay at least (specify): 1 0 0  yards away from the following protected person~ f i ; ~ ~ ~ ~ f i g\,SITU~~?\ is a 'B 

(1) Lx?person seeking the order 
(2) r%l the other protected persons listed in item 3c 

Gorredcop~~faeong''a' 7 
on fi\em t . D i ~ofhe'. 

(3) 7sresidence of person seeking the order 
(4) place of work of personseeking the order %" 
(5) L-J the children's school or place of child care (specim: 
(6) c-3protected person'svehicle (specify): 
(7) iother (speciw): 

a 
(Continued on reverse) Page one of three 

Form Adopted by the RESTRAINING ORDER AFTER HEARING (CLETS) F a r n ~ l yCode, 5 6200 et seq.
Judlual Councll of Cai~forn~a 

c 
DV-130[NSWJanuary I. 19991 (Domestic Violence Prevention) 4 

Mandatory Form 



- - -- -- 

I PROTECTEDPERSON (name): JULIANNA B . GEORGE 	 CASE NUMBER 

' RESTRAINED PERSON (name):K E I T H  G . GEORGE 	 1294163 

rRead this order carefully. Taking or concealing a child in violation of this order may be a felony and punishable by confinement in 
state prison, a fine, or both. Any person subject to a restraining order is prohibited from purchasing or attempting to purchase, 
receiving or attempting to receive, or  otherwise obtaining a firearm. Possession of a firearm while subject to this order may be a 
felony under federal law punishable by up to fen 110) vears in prison and a $25,000 fine. 

5. 	 CHILD CUSTODY AND VISITATION 
The custody and visitation of the minor children is ordered as set forth in the attached forms, which are incorporated herein and 

made an operative part of this order. Peaceful contacts shall be allowed related to court-ordered visitation. 

r?Child Custody and Visitation Older Attachment (form 1296.31A) 

)Supervised Visitation Order (form 1296.31 A(1)) 

(Other (specifyl: 


6. / CHILD SUPPORT 
Child support for the minor children shall be ordered as set forth in the attached forms, which are incorporated herein and 

made an operative part of this order. 

13Child Support Information and Order Attachment (form 1296.31 B) 

)Other (speciw): 


7. 	 / ADDITIONAL ORDERS 
Additional orders relating to property control, debt payment, attorney fees, restitution, counseling andlor other orders are set 
forth in the attached forms, which are incorporated herein and made an operative part of this order. 

Domestic Violence Miscellaneous Orders Attachmenf (form 1296.31 E) 

/ Other (specify): 


8. /X! FIREARM RELINQUISHMENT 
The restrained person is ordered to give up any firearm in or subj&t to his or her immediate possession or control within 

24 hours after issuance of this order 
48 hours after service of this order 

/ other (specifjl): 

Any firearms should be surrendered to the control of local law enforcement, sold to a licensed gun dealer, or relinquished 
pursuant to Family Code section 6389(1). The restrained person shall file a receipt with the court showing 
compliance with this order within 72 hours of receiving this order. 

9. 	1The restrained person is ordered to participate in a certified batterets program for 12 months at that party's expense with the 
results of attendance and completion to be provided to the court. 

10. !Fees for service of this order by law enforcement are waived. 

11. 	)A copy of this order shall be delivered by the protected person to the law enforcement agency having jurisdiction over the 
residence of the protected person, who shall provide information to assist in identifying the restrained person. Proof of service 
of this order on the restrained person shall also be provided to law enforcement unless the order shows the restrained person 
was present in court. The law enforcement agency having jurisdiction over the plaintiffs residence is (name and address of 
agency): STOCKTON POLICE DEPARTMENT, 22 E. MARKET ST., STOCKTON, CA 

(Continuedon page three) 
DV-130[~ewJanuary I. 1999) RESTRAINING ORDER AFTER HEARING (CLETS) Pagetwo of three 

(Domestic Violence Prevention) 



-- -- - -- - 

JULIANN.4 B . GEORGE CASENUMBER 

'RESTRAINED PERSON (name): K E I T H  G . GEORGE 294163 

12. /A copy of this order shall be given to the additional law enforcement agencies listed below by the protected person or the 
protected person's attorney: 

Law enforcement auencv Address 
SAN JOAQUIN COUNTY SHERIFF ' S DEPT . 7000  MICHAEL CANLIS  BLVD. 

FRENCH CAMP, CA 

13.Any attachments noted in items 5 ,  6, and 7 of this order are attached hereto, incorporated herein, and made a part of this order. 
Number of pages attached: 

Date: JULY 10, 2 0 0 1  

ROBIN APPEL 
JUDICIAL OFFICER 

COMMISSIONER ROBIN APPEL 


This order is effective when made. It is enforceable anywhere in all 50 states, the District of Columbia, all tribal lands, 
and all U.S,territories and shall be enforced as if it were an order of that jurisdiction by any law enforcement agency 
that has received the order, is shown a copy of the order, or has verified its existence on the California Law 
Enforcement Telecommunications System (CLETS). If proof of service on the restrained person has not been 
received, and the restrained person was not present at the court hearing, the law enforcement agency shall advise 
the restrained person of the terms of the order and then shall enforce it. Violations of this restraining order are subject 
to state and federal criminal penalties. This order meets all Full Faith and Credit requirements of the Violence Against 
Women Act, 18 U.S.C. 2265 (1994) (VAWA). This court has jurisdiction of the parties and the subject matter; the 
defendant has been afforded notice and a timely opportunity to be heard as provided by the laws of this jurisdiction. 
This order is valid and entitled to enforcement in this and all other jurisdictions. 

/ NOTICE REGARDING FIREARMS 
Any person subject to a restraining order is prohibited from purchasing or attempting to purchase, receiving or 
attempting to receive, or otherwise obtaining a firearm. Such conduct is subject to a $1,000 fine and 
imprisonment, Under federal law, the issuance of a restraining order after hearing will generally prohibit the 
restrained person from owning, accepting, transporting, or possessing firearms or ammunitio~.A violation ofthis 
prohibition is a separate federal crime. 

CLERK'S CERTIFICATE 

I certify that the foregoing Restraining Order After Hearing (CLETS)is a true and correct copy of the 
original on file in the court. 

OV-130 [New January l,19991 RESTRAINING ORDER AFTER HEARING (CLETS) 
. . 

Page three of three 

(Domestic Violence Prevention) 

1 
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FILED 
LIPER12R C O I f R T - f  TUCK TC:.,II 

'TELEPHONE ti0 ( W o n d J  FAX NO.~ph0"11i); ZliOI #E 20 pH 2: b5 
"i7ATVXNEY FOR tNenm): ." 

St-fPERlORCOURT OF CALIFORNIA, COUNTY OF sAN JOAQUIN 

STREETADDRESS-
 xZZ, er. W L % ~ME---	 ?.,,
MAILING ADDRESS. BY,,CKYANDaP CODE: -d DEPUT 'f 


BRANCHME- , *&
PETlTlONERPERSONTO BE PROTECTED: JMLI AN r~ A p. 


RESPONDENTiPERSONTO BE RESTRAINED: b w  hexc&iz 

PROOF OF SERVICE 

HEARING DATE 	 nME DEPT,,ROOM or DMSlON CASE NUMBER: 

~ 7 4 1 6 3  J 
PERSONAL SERVICE 


Instruction: Aiter havingtheother party served with a copy of the document id~ntlfiedin Item I,attach a completed Proof c,t 

Service to the original or to a true copy of the original and give ft totheclerk for filing. Neither the petitioner nor the 

respondent, nar any person protected by these ordew, can serve these papers. 

1. 	 I served a copy of the following documents (check the box beforethe ti& ofeach docum~ntyau sewed). 

a. 	 Order to Show Cause and TemporaryRestrerhing Order (CLETS}{Domestic Violence Prevention)with Application and 

Declaration for Order (Damesfic Violence Prevent;onJand blank Respons;ve Declazafionto Order fa Show Cause 

(DomesticViolence Pmvenfion) lr-


b. 	0Incame and Expense Declantion with blank Income and Erpense Declaration (FamilyLaw) 
c 	0Financial Statement (SimpIified)with blank Financial Stelement (Simplffled) (familly Law) 
d. 	0iedarstion Under UniformCMd Custcrdy Jurisdiction Ad (LICCIA) 

Y 

e. 	0Application and OrderforRe-lssoance of Order to Show muse (Domestic Violence Prevention) 
f. 	0Restmining OrdsrARer Hestfng(CLETS) (Domestic Violence Prevendon) 
g .  	1FFindings and OrderARer Hearing (FamilyLaw, Domestic ViolencePrevention, UniformParenfa 
h. 	aPetition to Esf~biishParanla1 Relafimshipwith Summonswith Standard Retfraihing Order(Pate 


to Petition to Establish ParentsfRelationship (UniformParentage) 

i .  	aDFJerto Show Causewith App/icstion for Orderend SuppottingDecIamtion: blank Responsive De 


Show Cause or Notice ofMofion (FamilyLaw-Uniform Parentage) 


j. 	 ~ i h e r(sped@): 

2. 	Person sewed (name): k J k 0 ~ -

3. 	 BY personally delivering copies to the person served, as fallows: 
(1)Date: { t - l q - Q (  (2) Time: taO 
(3) Address: 

4.  	At the tlme of 

Date. -f 9- 29 

(YE OR PRINT NAMEOF PERSONwo SERVED ME PAPERS) 	 F I G N A T U R ~ ~ FPERSONw o  SERVED ME PL\PERS) 
$(Seereverse for proof of ~ r v i c aby mail) ,./ 

FormAWpW by he 	 PROOF OF SERVICEJdfclai Camdl dC+~Tfornle 
OV-I40 (New Janumy f .  1 (Family Law-4omesttc Violence Prevention-Uniform Parentage) JC-9 1 & .  

1 
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1 1 NO. SEA 

SUPERIOR COURT b~WASHINGTON 
FOR KINGCOUNTY/ o$"".:2848455 -SEA 

TEMPORARY ORDER FOR PROTECTION 
AND NOTICE OF HEARING - DV 

(TMORPRT) 
(All Cases) 
(Clerk's Action Required) 

NextHearingDate: 8A5 lo 2) 
Time: 9:00 a.m. at the King County Courthouse,  
516 Third Avenue, Rrn. W291, Seattle, WA 98104 

~iih&-ui.B ~Ircyje c - ~ o - ~ o  

No minors involved. 
,@identification of  rnino s. !f .  . 

RESTRAINED from coming near and from having any contact whatsoever. in person or 
phone, mail, or any means, directly or indirectly, except for mailing or service of 

by a 3" party or contact by respondent's lawyer(s) with x c t i t i o n e r  H h e  
0 these minors only:

I 

Petitioner 
VS. 

KuJ$~ 6 ,  
Respondent 

I Name (First, Middle Initial, Last) 1 Age 

For good cause shown, court finds that an emergency exists and that a Temporary Protection Order shouid be 
issued without notice to respondent to avoid irreparable ham.  IT  IS TXE2EFORE ORDERED THAT: 

I 

1 If both parties ah in the. same location, respondent shall leave. 
I I 

DOB 

GeouQe 7 . 3 . b J  
u DOB 

r 

,)( 

TEMP ORD FOR PROTEC~IONNTOF HRG - SEA (TMORPRT) - Page i of 3 
WPF DV-2.015 (6l2002)- qCW 26.50.030 

Race 

1. Respondent is RESTRPJNED from causing petitioner physical h m ,  bodily injury, assault, including 
sexual assault. a d from molesting, harassing, threatening, or ~ t a l k i n ~ ~ ~ e t i t i o r n rg h e  minors namedfin the table abov,  u these minors only: 

Ir I 

Sex 





I 

WARNINGS TO TI& FtESPONDENT: Violation of the provisions of this order with actual notice of its terms is a 
criminal offense under hapter 26.50 RCW and will subject a violator to arrest. If the violation of the protection order 
involves travel across a line or the boundary of a tribal jurisdiction, or involves conduct within the special 
maritime and tenitorial the United States, which includes tribal lands, the defendant may be subject  to 
criminal prosecution in under 18 U.S.C.sections 2261,2261A, or 2262. 

Violation of this order unless one of the following conditions apply: Any assault that i s  a 
or second degee under RCW 9A.36.011 

or 9A.36.021 is a is reckless and creates a substantial risk 
to another person is a class C felony. Also, a violation of this order is a c l a s s  C 
2 previous convictions for violating a protection order issued under Titles 10,26 

or 74 RCW. 

If the court issues a fin protection order, the respondent may not possess a firearm or ammunition for as long as that 
final protection order effect. 18 U.S.C.section 922(g)(8). A violation of this federal firearms law carries a 

and a $250,000 fine. An exception exists for law enforcement 
firearms. 18 U.S.C.section 925(a)(l) .  

of domestic violence, the respondent will be forbidden for life f rom 
possessing a 18 U.S.C.section 922(g)(9); RCW 9.41.040. 

PERSON OR PERSONS WHO OBTAINED THE ORDER 
INVITE OR TO VIOLATE THE ORDER'S PROHZBITIONS. You have the sole responsibility 

the order's provisions. Only the court can change the order upon written 
appUcation. 

any of the 50 states, the Dismct of Columbia. Puerto Rico, any United 
the United States shall accord full faith and credit to the order. 

I 1 

It is further ordered th t the Clerk of the Court shall forward a copy of this order on or before the next judicial  
day totCounty Sheriffs Office Police 
Department WHERE ETITIONER LIVES which shall enter it in a computer-based criminal intelligence 
system available in thi state used by law enforcement to list outstanding warrants. 

This Temporary Order lor Protection b effective until the neyf&aring date shown below the caption on page 

shall also forward a copy of this order on or before the next judicial day to 
County Sheriffs Office I c e Department- . 

WHERE RESPO'NDENT 
shall promptly 

- SEA (TMORPRT) - Page 3 of 3 

LIVES which shall personally serve the respondent with a copy of [his o r d e r  and 
corriplete and return to this court proof of service. 

one. 

DATED 

Presented by: 

Petitioner has made private arrangements for se 

es shall assistpetitioner in obtaining: 

s residence €&her: 
minors, including taking physical custody for helivery to petitioner (if 

a.rn.1p.m. 

-I 

(3e n t i p ,
d p2QG 
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03 DCT 23 hi! /@: 46 

IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF KING 
"c-

u u s e ~ o .  03-;?-2847=~/2
1 DENIAL ORDER 
) (ORDYMT/ORDSM/ORDTPO/ O R 0  
) Domestic Violence 
1 Anti-harassment 

Respondent, 1 NDCT HEARING DATE: 
1 Clerk's Action Required 

I 

THIS MA7TER having come on for hearing upon the request of the moving party, for a 
Temporary Order Modification Order 

pJFull Order ClTermination Order 

and the COURT FINDING: 

Petitioner does not meet the income requirements for a fee waiver. 

C1 Petitioner did not appear. 

I 0 Petitioner requested dismissal of Petition. 

No notice of this request has been made or attempted to the other party. 

C3 Thir,,,,, nr,, donr rn,I,ate:ial!y changes an misting Orkr, nec2ssi9ting a hmring Dn nctice. 

The Order submitted has not been completed or certified upon penalty of pejury. 

The Petition does not list a specific incident and approximate date of domestic violence. 

The Petition does not list specific incidents and approximate dates of harassment. 

A preponderance of the evidence has not established that there is domestic violence. 

A preponderance of the evidence has not establishedthat there has been harassment. 
* ..

~ t h e r : ? ~ h h h w~L&wc*& ~d 5 h  &%* 
cJh&!& iu-w-w &U%c3ewg 
(3- l w c r v \ u -a T 

DENIAL ORDER - (ORDYMT/ ORDSM/ORDTPO/ORC/) -.03/01SEA - pg. 1 



Having entered the above Findings, it is now hereby Ordered, Adjudged and Decreed: 

0 The request to waive the filing fee is denied. 

The request for a Temporary Order is denied and the case is dismissed. 

The request for a Temporary Order is denied; it may be re-submitted when the above 
identified problems have been resolved. 

The request for a Temporary Order is denied and the Clerk is directed to set a hearing 
on the Petition. The parties are directed to appear for a hearing at .m. 
on , at the King County Courthouse, 516 Third Avenue, 
Room , Seattle, Washington 98104. The moving party (requester) 
shall have the other p a w  served with a copy of this order. 

$C/ The request for a full Order is denied, and the P is dismissed. Any previously 
entered Temporary Order expires at 

The request to Modify or Terminate the Order dated is denied. 

The request to Modify or Terminate the Order dated is denied at 
this time and the Clerk is directed to set a hearing on the Application for Modification. 

The request before the Court is denied, provided that it may be renewed after notice 
has been provided to the other party according to the Civil Rules. 

This proceeding shall be consolidated under King County Cause # 

This order is dated and signed in open court. 
n 

93\,03I \ 0 ' - 3 @ / ~ m  
DAT TIME 

Chervi Russell - Pro Tern 
Print Name 

Copy Received: 

Petitioner Respondent 
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Nd. 7 

TO convict the  defendant of the crime of harassment, each of 

the  following elements of the crime must be proved beyond a 

reasonable doubt : 

(1) That on o r  about February 1 4 ,  2004 ,  t h e  defendant  

knowingly threatened: 

(a) t o  cause bodily injury immediately. or i n  the f u t u r e  

t o  J u l i e  George, or 

(b) maliciously t o  do my a c t  which was intended t o  

subs tan t i a l ly  harm J u l i e  George with respect t o  her p h y s i c a l  

health o r  saf,ety; and 
I I 

( 2 )  That the words o r  conduct of the defendant placed Ju l ie  

George i n  reasonable fear tha t  the threat  would be carried out ;  

( 3 )  That the defendant acted without lawful authority; and 

( 4 )  That the  ac t s  occurred i n  the State .  of Washington. 

If you f ind  from the evid,ence that elements (2). (3) and (4 )  

and e i t h e r  element (1)(a) o r  element (1)(b) have been proved 

beyond a reasonable doubt, then it w i l l  be your duty t o  return a 

verdict of guilty. Elements (1)(a) and (1)(b) are a l t e r n a t i v e s  and 

only one need be< proved. 

If you find from the evidence t h a t  each of these elements  

have been proved beyond a reasonable doubt, then it w i l l  be y&z 

duty t o  return a verdict  of gui l ty .  



On the other hand, if, a f t e r  weighing a l l  of the evidence, 

you have a reasonable doubt as to any of these elements, then it 

will be your duty to return a verdict of not guilty. 
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6-No. 

A person commits the crime of harassment when he o r  she, 

without lawful authority,  knowingly threatens t o  cause bodily 

in jury  immediately o r  i n  . the  fu ture  t o  another person o r  

maliciously t o  do any act which i s  intended t o  substant ia l ly  harm 

another person with respect t o  his or her physical h e a l t h  o r  

safety and when he or she by words o r  conduct places the person 

threatened i n  reasonable f ea r  that t h e  threat w i l l  be carr ied out. 



APPENDIX I 




SUPERlOR W U R T  CLERK 
BY ROBERT M. LEVIN 

DEPUTY 

I N  THE. SUPERIOR COURT OF THE STATE O F  
WASHINGTON FOR KING COUNTY 

STATE: OF 'WASHINGTON 
NO. 04-1-09907-9 SEA 


Plaintiff, 

VERDICT FORM A 

VS . 

Keith GEORGE 

Defendant. 

We, the jury, find the defendant K e i t h  GEORGE 

flui\.f7 ( w r i t e  in not guilty,or g u i l t y )  of the c r i m e  
LJ 4 

of Harassment. as charged in C o u n t  I. 

~t%n;& ' ~ . . s h ~ S f e /
Foreperson 



No. -

Special Verdict Form 

We, the ju ry ,  return a special verdict by answering as fo l lows :  

Was the threat tha t  was made a threat to k i l l ?  

ANSWER 

(7-J or 


sennib :s&cr-Kef 
Presiding Juror 



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

