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The Bellevue School District ("BSD") respectfully submits this
response to The Seattle Times' Supplemental Brief of August 19, 2004.

BSD generally agrees with and adopts the arguments of the Federal
Way School District in its Response also filed this date. Confederated
Tribes v. Johnson, 135 Wn.2d 734, 958 P.2d 260 (1998), forecloses award
of the Times' attorneys fees against BSD. The Times did not and cannot
"prevail against” the BSD in this matter, RCW 42.17.340(4). As the trial
court's decision notes, by February 14, 2003, when the Times made an
actual records request concerning the matters at issue here (after it was
pointed out to the Times earlier in February 2003 that there was no actual
request pending, CP 2714), this litigation was already commenced and the
court was supervising the process of production of records. BSD merely
cooperated in the process ordered by the court, and did nothing to restrict
it.

BSD had earlier (January 10, 2003) produced the information
summary drawn from records as requested by the Times in its initial
December 2002 request, but withheld employees' names temporarily
pending notice to them and their union. That notice triggered this
litigation brought by affected employees. CP 135-148; 149-51; 199-203;
2710-18.

The Times appears to argue that it "prevailed against" BSD
because it eventually gained access to some of the employee names that
were temporarily withheld pending this process, notwithstanding that there

was no true records request pending at this time.




BSD believes that in notifying affected employees, it did the only
appropriate and decent thing upon receiving the Times' initial request for
summaries of information drawn from records. The statute's explicit
authorization of such a procedure, RCW 42.17.320 & -.330, surely cannot
be squared with the contention that giving such notice violates the law (as
the Times contended repeatedly during December 2002 and early 2003,
CP 136-48, 2710-18). Nor can it be squared with the contention that
giving such notice amounts to being "against” the Times, such that the
Times "prevails" against an agency that has given the notice (and
indicated it will release requested items within a reasonable period if
litigation does not prevent its doing so), even if litigation ensues and
eventually results in some disclosure. BSD gave notice to affected
employees and followed the court's directions once litigation was
commenced, but did not oppose the Times. CP 136-48, 149-51, 199-203,
2707-09, 2710-18, 2719-30.

For these reasons, the Bellevue School District urges that the trial
court's denial of The Times' attorneys fees against the District be affirmed.

Respectfully submitted this 17" day of September, 2004.
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I, Becky Severin, certify that on September 17, 2004, I caused to

be emailed and mailed by U.S. mail a copy of Bellevue School District’s

Response to Seattle Times Company’s Supplemental Brief to:

Tyler K. Firkins

Van Siclen, Stocks & Firkins
721 45" Street NE

Auburn, WA 98002-1381

Michele L. Earl-Hubbard
Davis Wright Tremaine LLP
1501 Fourth Ave., Suite 2600
Seattle, WA 98101-1688

Joyce L. Thomas

Frank Freed Subit & Thomas
705 2™ Avenue, Suite 1200
Seattle, WA 98104-1798

Leslie J. Olson

Olson & Olson, PLLC

1601 5™ Avenue, Suite 2200
Seattle, WA 98101-1651

John Cerqui

Assistant General Counsel
Seattle School District

PO Box 34165, M/S 32-151
Seattle, WA 98124-1165

Jeffrey Ganson

Dionne & Rorick

601 Union Street, Suite 900
Seattle, WA 98101

David T. Spicer

Samantha Arango

Malone, Galvin, Spicer PS
10202 5™ Avenue, Suite 201
Seattle, WA 98125

Steve P. Moen

Shafer, Moen & Bryan
1325 4™ Avenue, Suite 600
Seattle, WA 98101-2539

Signed at Seattle, Washington, this 17" day of September, 2004.
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