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I. IDENTITY OF PETITIONERS 

1. Petitioners are two public school teachers, including Bellevue 

John Doe #I 1, and Seattle John Doe #6. 

11. CITATION TO COURT OF APPEALS DECISION 

Petitioners seek review of Bellevue John Does 1-11 v. Bellevue 

School District 405, 129 Wash. App. 832, 120 P.3d 616 (Wash. App. Div. 

1,2005). Appendix A l .  

Motion for Reconsideration by Seattle John Doe #9 was denied on 

January 9, 2006. Appendix A1 7. 

111. ISSUES 

1. Did Division One erroneously act as finder of fact in applying 

Chapter 42.17 RCW, in contrast to Division Two, which left the 

determination of whether conduct occurred to the agencies investigating 

the allegations? 

2. Do allegations, standing alone, constitute governmental 

"conduct" under Chapter 42.17 RCW? 

3. Where liberty interests of the accused are at issue, do Chapter 

42.17 RCW and the 1 4 ~ ~  Amendment of the United States Constitution 

require the opportunity for a fact finding hearing to determine whether 



conduct occurred before disclosure of identities linked to those allegations 

should be disclosed? 

4. In a matter of this import, are the citizens of Washington 

entitled to a rule of law that is unambiguous and capable of being justly 

and appropriately applied? 

IV. STATEMENT OF THE CASE 

Bellevue John Doe #11. In 1993, Bellevue John Doe #11 was 

accused by two middle school girls of touching their buttocks and one 

instance of snapping a bra strap. CP 1895-96; 1004-1007 (p. 2-3). A 

Bellevue Police Department detective interviewed the complaining 

witnesses and concluded that no criminal conduct occurred. CP 1897; 

1006-1008 (p. 4). The detective closed the file as unfounded. CP 1893; 

1002-1004 (p. 1). 

In 1996, three girls collectively accused Bellevue John Doe # l  1 of 

touching their buttocks. CP 1898; 1007-1009; (1996 - p. 1). Again, a 

Bellevue Police Officer interviewed the complaining witnesses. Bellevue 

#11 had no opportunity to defend or otherwise rebut the allegations. CP 

191 8; 1027-1029. The matter was concluded by insertion of a letter into 

his personnel file that misstated the detective's findings (e.g., the detective 

had said a pattern of rumors had developed, which the principal 



characterized as a pattern of conduct). CP 1920; 1029-1031. Because 

Bellevue #11 was not disciplined, he had no opportunity to defend against 

the accusations. He continued teaching for another year and a half and 

retired. 

Seattle John Doe #6. Seattle John Doe #6 was accused by a 

student in a detention center of poking her breast. CP 171 5 .  Seattle #6 

denied touching the student anywhere but on the top front of her shoulder. 

CP 1714. Seattle #6 received a letter from Ricardo Cruz, executive 

director of human resources with the Seattle Public Schools. The letter 

stated, "After a review of the facts in this matter, I have concluded that 

there is insufficient evidence to prove that you poked a female student in 

the breast area with your finger." CP 1726 

Seattle #6 taught school for two more years and retired from 

teaching in 1995. 

Procedural History. In 2002, the Seattle Times requested the files 

and identities of Bellevue #11 and Seattle #6, citing the Washington 

Public Disclosure Act, Chapter 42.17 RCW. CP 98. Neither Bellevue #1l 

nor Seattle #6 objected to disclosure of their files. But because their files 

contained no rebuttal to the allegations, they did not want their identities 

released. They, together with 35 other teachers, filed an action in King 
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County Superior Court to enjoin the school districts from releasing their 

identities to The Seattle Times. CP 98, 14-21. The trial court granted The 

Seattle Times' motion to intervene in the action. CP 98. 

The trial court substantively determined that the allegations against 

Bellevue #11 and Seattle #6 were substantiated and ordered the release of 

their identities. CP 105. Bellevue #11 and Seattle #6 appealed to Division 

One of the Court of Appeals. CP 123. The Times also appealed. CP 223. 

Division One Affirmed. Bellevue #11 and Seattle #6 petition this Court 

for review 

V. ARGUMENT 

The Supreme Court will accept review of a decision of the Court of 

Appeals, if: 

(1) The Court of Appeals conflicts with a decision of the Supreme 
Court; or 

(2) The Court of Appeals conflicts with another decision of the 
Court of Appeals; or 

(3) A significant question of law under the Constitution of the 
State of Washington or of the United States is involved; or 

(4) The petition involves an issue of substantial public interest that 
should be determined by the Supreme Court. 

RAP 13.4(b). 



The opinion by Division One in this case conflicts with Tacoma 

News, Inc., 65 Wn.App. 140, 149 827, P.2d 1094 (1992) review denied, 

119 Wn.2d 1020; 838 P.2d 692 (1992). Division One also addressed and 

erroneously resolved questions of due process under the state and federal 

constitutions. Finally, this case involves an issue of substantial public 

interest. Each are addressed in turn. 

1. Division One Disagrees with Division Two on the Issue of 

False/Unsubstantiated Allegations. Division One of the Court of Appeals -

held: 

School districts must disclose the names of teachers 
who have been accused of misconduct of a sexual 
nature, even when districts have concluded after 
investigation that the allegations are 
unsubstantiated. . . " 

Bellevue John Does 1-11,  129 Wn. App. at 838 [emphasis added]. By 

contrast, Division Two affirmed a trial court's decision to withhold the 

identity of a person accused of sexual misconduct because the allegations 

remained unsubstantiated after reasonable efforts to investigate them. 

Tacoma News, Inc., 65 Wn.App. 140, 152, 149 827, P.2d 1094 (1992) 

review denied, 1 19 Wn.2d 1020; 838 P.2d 692 (1 992). 



Thus, while Division One holds that unsubstantiated allegations do 

subject the accused to disclosure of his identity, Division Two holds to the 

contrary. 

Moreover, Division One acted as finder of fact in each of the John 

Doe cases in order to apply its newly articulated rule of law. By contrast, 

Division Two relied on the conclusions of the agencies performing the 

investigation to determine whether the conduct was unsubstantiated or not. 

As the law now stands, the Citizens of Washington have 

conflicting guidance regarding who is responsible for determining whether 

allegations are substantiated or constitute conduct. Although the school 

districts in Petitioners' cases determined that the allegations were not 

substantiated, Division One nevertheless held that they were. 

Agencies have no guidance as to what constitutes a thorough and 

reasonable investigation into allegations of misconduct. They also do not 

have a definition of what falls into the realm of patently false (Division 

One has recognized only fantastic allegations to be patently false). 

Finally, they don't have guidance as to whether they must determine 

patent falsity or if they must determine whether the allegations, after full 

investigation, are unsubstantiated. 



If the courts, and not agencies, decide whether allegations are true, 

false, or unsubstantiated, courts will necessarily be involved in 

determining after the fact whether records must be disclosed under 

Washington's Public Disclosure Act, Chapter 42.17 RCW. At present, the 

superior courts have conflicting authority over what the standard is for 

disclosure - patent falsity or unsubstantiation after reasonable 

investigation. The Citizens of Washington need the guidance of the 

Supreme Court on this issue. 

2. Do alle~ations, standing alone, constitute "conduct" under 

Chapter 42.17 RCW? A fundamental question presented to Division One 

was the preliminary question of what constitutes governmental "conduct" 

under Chapter 42.17 RCW. The purpose of the Act is to keep the public 

informed so that it can control and monitor the government's functioning. 

See RCW 42.17.010(11); In  re Rosier, 105 Wn.2d 606, 611, 717 P.2d 

1353 (1986). The public has no right under the statute to examine records 

that do not relate to the conduct or performance of government. RCW 

42.17.01O(11). The Act does not authorize the scrutiny of individuals. In 

re Rosier, 105 Wn.2d at 6 1 1. 

Petitioners briefed this issue to Division One. If an individual has 

not been determined to have acted, the public is not entitled to scrutinize 
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that individual. Division One elected not to address the issue anywhere in 

its opinion. Instead, it started with a presumption that governmental 

conduct had occurred in these cases and looked only to see if any 

exemptions applied. 

3. The Legislature was clear when it enacted the provisions of the 

Public Disclosure Act, that only the conduct of government was subject to 

scrutiny. If the accused has not been determined to have acted, the 

Washington Public Disclosure Act, by its own language, does not permit 

these individuals to be scrutinized. R C W  42.17.01O(11); In  re Rosier, 105 

Wn.2d at 61 1. The Citizens of Washington have a strong interest in 

ensuring that the statutes enacted by the Legislature are properly 

interpreted and given effect. 

4. Where liberty interests of the accused are at issue, do Chapter 

42.17 RCW and the 1 4 ' ~  Amendment of the United States Constitution 

require opportunity for a fact finding hearing before disclosure of 

identities linked to those allegations should be disclosed? One cannot 

underestimate the irreversible cloud that cloaks any person accused of 

sexual misconduct involving children. Regardless of the ultimate 

resolution, these people are forever branded with the proverbial scarlet 

letter. Linking a person to allegations of sexual misconduct involving a 
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child will irreparably harm their ability to find work, participate in 

religious activities, and affect their ability to freely associate with their 

family, colleagues and neighbors. 

The Washington and United States Constitutions rightly protect 

teachers' reputational, professional, and religious interests. See O'Leary 

v. Superior Court, Third Judicial District, 816 P.2d 163 (1 99 1); States v. 

Briggs, 5 14 F.2d 794, 797 (5"' Cir. 1975) (public branding of an individual 

where not named as a defendant by grand jury violates fourteenth 

amendment). Before the State may strip the accused of their reputation 

and standing in their church and community, it must offer these 

individuals an opportunity to defend themselves in a fact finding hearing. 

Neither Seattle #6 nor Bellevue #11 had that opportunity in this case. 

They should have it before their identities are released, as should all 

Citizens of Washington. . Division One did not protect the Constitutional 

rights at stake here. The Petitioners respectfully ask the Supreme Court to 

consider these issues. 

5. In a matter of this import, are the citizens of Washington 

entitled to a rule of law that is unambiguous and capable of being justly 

and correctly applied? In this case, Division One announced that only 

those individuals, who are the subject of allegations determined after 
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adequate investigation to be patently false, are protected from disclosure 

under Washington's Public Disclosure Act. Chapter 42.17 RCW. But the 

Court gave no insight as to who makes the determination of what 

constitutes an adequate investigation, and under what circumstances a 

finder of fact may conclude that allegations are patently false. Division 

One appeared to determine that if allegations sounded fantastic, they were 

patently false. See Bellevue John Does 1-11, 129 Wn. App. at 855. By 

contrast, if the allegations were plausible and no immediate investigation 

undermining the credibility of the accusers occurs, then the hapless John 

Does enjoy no protection under the law. See Bellevue John Does 1-1 1, 

129 Wn. App. at 855. 

Division One's opinion leaves both agencies and the accused with 

no practical guidance on how to respond to a) allegations of sexual 

misconduct, and b) requests for disclosure. The Citizens of Washington 

need the Supreme Court to articulate a rule that will be readily understood 

and practically applicable within Washington's governmental agencies. 

6. Petitioners Bellevue #11 and Seattle #6 hereby adopt and 

incorporate by reference herein the arguments advanced in the Petition for 

Review submitted by the remaining John Does in this case. 



VI. CONCLUSION 

In every era, there is at least one group of people, who inspire so 

much fear in the population that the majority is willing to trample that 

group's rights under the law in order to buffer their own anxiety. At 

present, one of these groups are those accused of sexual misconduct. 

Division One ylelded to this temptation by setting forth a rule of law that 

deprives those accused of sexual misconduct of the correct and just 

application of Chapter 42.17 RCW and the Washington and United States 

Constitutions. In so doing, its decision conflicts with Division Two. 

Petitioners respectfully request that the Supreme Court accept review of 

this case. 

RESPECTFULLY ED THIS 8thday of February, 2006. 

Bellevue John Doe # I1  and 
Seattle John Doe #6 
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BELLEVUE JOHN DOES 1-11, ET AL., Appellants, v. BELLEVUE SCHOOL 
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No. 54300-8-1 (Consolidated with No. 52304-0 and No. 54380-6) 
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October 3,2005, Filed 

PRIOR HISTORY: [***I] Superior Court County: Date filed in Superior Court: April 25, 2003; May 10, 
King. Superior Court Cause No: 03-2-16548-4.SEA. 2004. Superior Court Judge Signing: Douglass North. 

LexisNexis(R) Headnotes 

Administrative Law > Governmental Infornzation > Freedom of It~ormation 

Education Law > Faculty & Staff >Records 

[HNl] School districts must disclose the names of teachers who have been accused of misconduct of a sexual nature, 
even when the districts have concluded after investigation that the allegations are unsubstantiated or too minor to justify 
discipline. The public is legitimately concerned with knowing the names of the teachers in order to protect students and 
monitor the performance of the districts. The privacy exemption in the Public Records Act, Wash. Rev. Code $ 
42.17.250 - ,348, permits withholding the teacher's identity only if the accusation of misconduct is patently false. 

Admirzistrative Law > Governmerztal Information >Freedom of Information 
[FIN21 Upon receiving a request for records, an agency has the right under the Public Records Act, Was/?.Rev. Code 3 
42.17.250 - ,348, to notify individuals affected by the request. The affected individuals may then seek to enjoin the re- 
lease of records based on the statutory exemptions. Wash. Rev. Code Q' 42.17.320. 

Administrative Law > Governmental Informatiort > Freedom of Information 
[HN3] See Was/?.Rev. Code 9' 42.17.340(3). 

Administrative Law > Goverrzmental Information >Freedom of Information 
[FIN41 Agencies shall not distinguish among persons requesting records and shall not require requesters to explain why 
they want to see the records. Wash. Rev. Code j 42.1 7.270. 

Administrative Law > Governmental Information >Freedom of Information 
[HN5] The Public Records Act, Wash. Rev. Code § 42.17.250 - ,348, commands agencies of the State of Washington to 
disclose public records upon request unless a specific exemption allows withholding of the requested records. The party 
seeking to avoid disclosure has the burden of establishing that the information requested comes within a specific exemp- 
tion. 

Admi~zistrative Law > Governmental Inforrnation >Freedom of Information 
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Adnzinistrative L a w  > Goverlzmerztal Itrformatiotz >Personal Ozformatiolz 

[HN6] The right to privacy is invaded or violated under the Public Records Act, Wash. Rev. Code j 42.17.250 - ,348, 

only if disclosure o f  information about the person: ( I )  Would be highly offensive to a reasonable person, and (2)  is not 

of legitimate concern to the public. Wash. Rev. Code $ 42.17.255. 


Admit~istrative L a w  > Governmental Infornration > Freedom of Information 
Education Law > Faculty & Staff >Misconduct & Performance >Sexual Misconduct 
Education Law >Faculty & Staff >Records 
[HN7] Sexual abuse of students is a proper matter of public concern because the public must decide what can be done 
about it. The public requires information about the extent of known sexual misconduct in the schools, its nature, and the 
way the school system responds in order to address the problem. The public is entitled to know how school district ad- 
ministrators respond to reports of misconduct. 

Adnrilzistrative Law > Governmental Information >Personal Information 
[HN8] See Wash. Rev Code $ 42.17.310(l)(b). 

Administrative Law > Governnlental Information >Personal Itzformation 
[HN9] For purposes of Wash. Rev. Code 9' 42. /7.3/0(1)@), disclosure is highly offensive to a reasonable person if it is 
the type of information the employee would normally not share with strangers. 

Administrative Law > Governmental Information >Freedom of Information 
Administrative Law > Governmental Information >Personal Information 
[HNlO] The statutory exemptions to the Public Records Act's, Wash. Rev. Code j 42.17.250 - ,348, strongly worded 
mandate for broad disclosure must be narrowly construed. To hold that the public interest in a complaint of sexual mis- 
conduct is legitimate only if the school district has decided that discipline is warranted would violate this principle by 
creating an exemption that is broad, malleable and open-ended. Letters of direction to teachers are not performance 
evaluations protected from disclosure under Wash. Rev. Code 9' 42.17.310(1)@)as interpreted in Dawson and Brown. 

Administrative Law > Governmental Information >Freedom of Information 
Administrative Law > Governmental Information >Personal Information 
[HNl 11 Wash. Rev. Code j 42.17.330 authorizes a court to enjoin against the examination of any public record if such 
examination would clearly not be in the public interest and would substantially and irreparably damage any person, or 
would substantially and irreparably damage vital governmental functions. 8 42.17.330. 

Adrnirzistrative Law > Governmental Information >Freedom of Information 
Administrative Law > Governmental In formation >Personal In formation 
Education Law >Faculty & Staff >Records 
[HN12] The Legislature did not intend to entrust to either agencies or judges the extremely broad and protean exemp- 
tions that would be created by treating section Wash. Rev. Code j 42.1 7.330 as a source of substantive exemptions. 
Thus, 42.17.330 does not furnish an independent basis for withholding the names of teachers who receive letters of 
direction. 

Administrative Law > Governmental Information >Freedom of Information 
Administrative Law > Governmental In formation >Personal In formation 
[FIN131 Due to the highly charged nature of an accusation of sexual misconduct, whether the allegation is substantiated 
or unsubstantiated becomes the dominant factor in determining whether release of the information would violate an em- 
ployee's right to privacy. The substantiatedlunsubstantiated nature of the allegation bears upon both elements of the 
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statutory definition of the right to privacy in Wash. Rev. Code $ 42.17.255. If the allegation is unsubstantiated it sig- 
nificantly increases the offensive nature of its revelation and if it is unsubstantiated, it is of no legitimate public interest. 

Administrative L a w  > Governmental Information > Freedom of Information 
Administrative Law > Governmental Information >Personal Information 
[HN14] For purposes of Wash. Rev. Code $ 42.17.255, an allegation of misconduct with a child is surely of less con- 
cern to the public if  it is false than if it is true. Therefore, public agencies and courts may consider whether information 
in public records is true or false, as one factor bearing on whether the records are of legitimate public concern. And if 
information remains unsubstantiated after reasonable efforts to investigate it, that fact is indicative though not  always 
dispositive of falsity. The public as a rule has no legitimate interest in finding out the names of people who have  been 
falsely accused. 

Administrative Law > Governmental Information >Personal Information 
Education Law >Faculty & Staff >Records 
[HN15] The Public Records Act, Wash. Rev. Code $ 42.17.250 - .348, specifically provides that agencies m a y  delete 
names and other identifying information from records they are releasing if such deletions are required to prevent an un- 
reasonable invasion of personal privacy. Wash. Rev. Code $ 42.17.260(1). This provision anticipates that agencies will 
exercise judgment that may result in the withholding of names. This will not devitalize the Act because the public will 
still be allowed to inspect the investigative files after deletion of information identifying the teachers. Requesters who 
wish to challenge in court a school district's decision to withhold a name may use the files to dispute the deletions. 

Administrative Law > Governmental Information >Personal Information 
Education Law >Faculty & Staff >Records 
[HN16] The records of teacher certificate revocations are subject to disclosure even though there has been n o  formal 
process establishing that the allegations of misconduct are true. Some government professionals do have limited statu- 
tory protection from disclosure of complaints. Wash. Rev. Code § 18.71.0195. There is no statute specifically exempt- 
ing public school teachers. 

Administrative Law > Governmental Information > Freedom of Information 
Administrative Law > Governmental Information >PersonalInformation 
Education Law > Faculty & Staff >Records 
[HN17] The name of a teacher who has been the target of an unsubstantiated allegation of sexual misconduct-one that is 
not patently false-is subject to public disclosure, notwithstanding Tacoma News. When an allegation against a teacher is 
plainly false, as shown by an adequate investigation, that teacher's name is not a matter of legitimate public concern. 
Investigative files with identifying information redacted will always be subject to disclosure. 

Constitutional Law >Procedural Due Process >Scope of Protection 
[HN18] The Due Process Clause of the Fourteenth Amendment to the United States Constitution precludes states from 
depriving any person of life, liberty, or property, without due process of law. 

Administrative Law > Governmental Information >Personal Information 
Constitutional Law > Substantive Due Process >Scope of Protection 
[FIN191 A person's interest in nondisclosure of intimate personal information is a constitutionally protected privacy in- 
terest under the Washington Constitution, but it is not recognized as a fundamental right requiring utmost protection, 
and accordingly is analyzed under a rational basis standard. Under the rational basis test, the government may require 
disclosure of personal information if the request is tailored to meet a valid governmental interest, and provided the dis- 
closure is no greater than is reasonably necessary. 
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Civil Procedure >Disclosrire & Discovery > Protective Orders 
Civil Procedure >Appeals >Standards of Review >Abuse of Discretion 
[HN20] A trial court's determination to grant a protective order is reviewed for an abuse of discretion 

Civil Procedure >Disclosure & Discovery >Protective Orders 
Civil Procedure > Trials >Judicial Discretion 
[HN2 11 It is well settled that discovery rules are to be given a broad and liberal construction. The trial court exercises a 
broad discretion to manage the discovery process in a fashion that will implement the goal of full disclosure of relevant 
information and at  the same time afford the participants protection against harmful side effects. This authorization is 
broad enough to permit the court to restrain the use of discovery information for unauthorized purposes. 

Adtninistrative Law > Governmental Information > Freedom of Information 
Civil Procedure > Costs & Attorney Fees >Attorney Fees 
[HN22] A party who prevails against an agency in a court action seeking records under the Public Disclosure Act is 
entitled to an award of costs including reasonable attorney fees as well as a penalty for each day that the party was de- 
nied the right to inspect or copy the record. Wash. Rev. Code ,$ 42.17.340(4). Attorney fees are not available under this 
statute where the agency has agreed to release the records but is prevented from doing so by court order. 
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exemption in the Public Records Act (Act) [*839]

Samantha M. Arango, for appellant Seattle John Doe No. 
(RCW 42.17.250-. 348) permits withholding the teacher's 

Michael W Hoge (of Perkins Coie), for respondent 
identity only if the accusation of misconduct i s  patently 

6. 

false.
Bellevue School District No. 405. 
Jeffrey Ganson and Lester Porter, Jr. (of Dionne & In November and December of 2002, the  Seattle 
Rorick), for respondent Federal Way School District No. Times asked the Seattle, Bellevue, and Federal Way 
210. School Districts for records identifying teachers accused 
John M. Cerqui (of Seattle Public Schools General of, investigated, or disciplined for sexual misconduct 
Counsel's Office), for respondent Seattle School District within the previous 10 years. The Times wanted to know 
No. 1. the substance of each allegation as well as the outcome 
Michael J. Killeen and Michele L. Earl-Hubbard (of of any investigation. 
Davis Wright Tremaine, L.L.P.; Alison P. Howard; and 
Andrew M. Mar, for respondent Seattle Times Company. [FIN21 Upon receiving a request for records, an 

Jessica L. Gold~tzan on behalf of Allied Daily Newspa- agency has the right under the Public Records Act  (RCW 

pers, Belo Corporation, McClatchy Company, and Wash- 42.1 7.250 [***3] - ,348) to notify individuals affected 

ington Newspaper Publishers Association, amicus curiae. 
by the request. The affected individuals may then seek to 

Harriett K. Strasberg on behalf of Washington Educa- enjoin the release of records based on the statutory ex- 

tion Association, amicus curiae. emptions. RCW 42.17.320. The school districts notified 

[***2] 
55 current and former teachers whose records they had 
gathered in response to the request by the Seattle Times. 

JUDGES: Written by: Becker, J. Concurred by: Cole- 
The present lawsuit was filed against the districts alleg- 
ing that 37 of these teachers objected to the release of 

man, J, Agid, J. 
their records. The Times was granted the right to inter- 
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vene. The districts released to the Times the unedited 
records of teachers who did not join the lawsuit and 
those who were dropped from the case in its early stages. 
The remaining plaintiffs maintained that the release of 
records identifying them with accusations of sexual mis- 
conduct would b e  a n  invasion of privacy. 

The Public Records Act states as policy that [HN3] 
"free and open examination of public records is in the 
public interest, even  though such examination may cause 
inconvenience o r  embarrassment to public officials or 
others." RCW 42.1  7.340(3). [HN4] "Agencies shall not 
distinguish among persons requesting records" and shall 
not require requesters to [***4] explain why they want 
to see the records. RCW 42.17.270. Thus, the request by 
the Seattle Times is to be treated no differently than if it 
came from a parent, from another teacher or school dis- 
trict, or anyone else. 

[HN5] The Act  commands agencies of the State of 
Washington to disclose public records upon request 
unless a specific exemption allows withholding of the 
requested [*840] records. The party seeking to avoid 
disclosure has the burden of establishing that the infor- 
mation requested comes within a specific exemption. 
Spokane Police Guild v. Liquor Control B d ,  112 Wn.20' 
30, 35, 769 P.2d 283 (1989). The exemption asserted by 
the teachers is for "Personal information in files main- 
tained for employees, appointees, or elected officials of 
any public agency to the extent that disclosure would 
violate their right to privacy." RCW 42.17.31 0(l)(b). 

BROUILLET 

[HN6] The right to privacy is invaded or violated 
under the Act "only if disclosure of information about 
the person: (1) Would be highly offensive to a reasonable 
person, and (2) is not of legitimate concern to the pub- 
lic." RCW 42.17.255. The [***5] Times primarily ar-
gues that the requested information is a matter of legiti- 
mate public concern under Brouillet v. Cowles Publg., 
114 Wn.2d 788, 791 P.2d 526 (1990). If so, the informa- 
tion must be disclosed even if disclosure is highly offen- 
sive to the teachers accused. 

In Brouillet, a publisher asked the Superintendent of 
Public Instruction for records of teachers whose teaching 
certificates had been revoked in the last 10 years. The 
Superintendent provided the names, but withheld docu- 
ments detailing the reasons for revocation. Some of these 
documents contained statements about the sexual in- 
volvement of teachers with students. The trial court or- 
dered the Superintendent to disclose the documents. The 
only deletions ordered were those necessary to prevent 
identification [**621] of the students. The Supreme 
Court affirmed, holding that release of the records was 
not an invasion of privacy: 

[HN7] Sexual abuse of students is a 
proper matter of public concern because 
the public must decide what can be d o n e  
about it. The public requires information 
about the extent of known sexual miscon- 
duct in the schools, its nature, and the way 
the school system responds in order to ad-
dress [***6] the problem. Because t h e  
[*841] information sought is of legiti- 
mate public interest, we conclude that n o  
privacy right has been violated. 

Brouillet, 114 Wn.2d at 798. 

The teachers involved in this case recognize that un- 
der Brouillet, the public is entitled to know h o w  school 
district administrators respond to reports of misconduct. 
Without objection, the districts released to t h e  Times 
early in the litigation numerous records documenting the 
nature of the allegation in each case, the grade level, the 
type of investigation conducted, and any disciplinary 
action taken. But the names of the teachers were changed 
to "John Doe" pseudonyms, and other identifying infor- 
mation was redacted. The Times continued t o  pursue, 
and the John Does to resist, disclosure of their real 
names. 

The trial court concluded that teacher identities were 
a matter of legitimate public concern "when the  investi- 
gation of the allegations is inadequate, the allegations are 
deemed substantiated, or the employee is disciplined 
with what amounts to more than a letter of direction." nl 
Using this test, the court ultimately determined that 15 of 
the original plaintiffs ("prevailing John Does") were 
[***7] entitled to the protection of the privacy exemp- 
tion. On April 25, 2003, the court ordered the districts to 
release the names and identifying information concern-
ing the other 22 teachers. Three of these teachers ("ap- 
pellant John Does") appeal the order of disclosure. The 
Times cross-appeals, seeking release of identifying in- 
formation for the 15 prevailing John Does. Because the 
trial court's rulings on matters essential to our decision 
were made on the basis of the documentary record rather 
than live testimony, our review is de novo. See 
Brouillet,ll4 Wn.2d at 793; Spokane Police Guild, 112 
Wn.2d at 35-36. 

n l  Clerk's Papers at 113 (Conclusion of Law 
12). 

Two cases were key to the trial court's decision to 
withhold the names of the 15 prevailing John Does: 
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Dawson v. Daly, 120 Wn.2d 782, 796, 845 P.Ztl 995 
(1993) (overruled in part by Progressive Animal Welfclre 
Soc? v. Univ. of [*842] Wash., 125 Wtz.2d 243, 884 
P.2d 592 (1994)), and [***8] City of Taco~na 1). Tacoma 
new^. lnc., 65 Wn. App. 140, 827 P.2d 1094, rev. denied, 
119 Wn.2d 1020, 838 P.2d 692 (1992). 

DA WSON v. DAL Y 

Relying on Dawson v. Daly, the trial court con-
cluded that the identity of an accused teacher is not a 
matter of legitimate public concern "when an adequate 
investigation uncovers no significant misconduct and the 
employee is issued what amounts to a letter of direction 
with no restrictions or punishment." n2 A counseling 
letter, or "letter o f  direction", is a practice a district may 
use to respond when it views a teacher's conduct as inap- 
propriate but not serious enough to warrant a reprimand 
or other discipline. 

n2 Clerk's Papers at 113 (Conclusion of Law 
15). 

The names of  eight prevailing John Does were with- 
held on this basis. Bellevue John Doe 1 was accused of 
inappropriately touching a female student - touching the 
student's knee, giving her a neck rub, and hugging her. 
The record consists of two letters to the teacher. The first 
letter places the [***9] teacher on administrative leave 
pending an investigation. The second letter says the 
school will not impose any discipline for the conduct, 
and authorizes the teacher to return to work. It says, "you 
did not deny the contact but expressed surprise that the 
student interpreted your intentions as being inappropriate 
and that the school would have concern for the matter." 
The district instructed the teacher in the future not to 
"rub students' necks, touch their knees or other areas that 
may reasonably be considered [**622] sensitive, or 
touch them in ways that may reasonably be interpreted as 
inappropriate." 

Bellevue John Doe 2 was accused by two female 
students of conduct that made them feel uncomfortable. 
The record consists of a single letter from the district 
advising the teacher that the investigation "points to ac- 
tions that seem to contain behaviors that could be mis- 
construed by teenage girls as flirtatious". The letter says 
"no [*843] one is accusing you of any sexual misbehav- 
ior" and the students involved "said you did not touch 
them in a sexual manner." The letter mentions four areas 
of concern identified by the students: the way the teacher 
sometimes looked at them or commented on their looks; 
[***lo] letters written to them by the teacher; the 
teacher's presence in places at school or where the girls 
worked that made them feel the teacher was waiting for 

them; and physical contact that made them uneasy,  such 
as hugging. The letter asks the teacher to review what he 
had been told during the investigation and to "re-evaluate 
your behavior toward students in the future." 

Bellevue John Doe 3, a gym teacher, was t h e  subject 
of a complaint by a 9th grade girl in November 2002 
who said he was staring inappropriately at other girls and 
making remarks about their shirts. Older g i r l s  in the 
same school told her they had noticed the same  kind of 
behavior the year before. A brief note in the file says 
there was an investigation in 2001 into complaints of 
"sexual harassment" that revealed no wrongdoing by the 
teacher, and resulted in no disciplinary action. The dis- 
trict likewise concluded there was no basis f o r  discipli- 
nary action in the 2002 complaint. According t o  a n  inter- 
nal memo, the teacher will be "very careful what  he says 
and does in the future, as he understands his actions can 
be misconstrued even when his intentions a r e  profes-
sional." 

Bellevue John Doe 4 was accused of flirting [ * **1 I] 
with students. He admitted that he winked at  boys and 
girls alike, that he sometimes touched students on  their 
shoulders, and that he jokingly told a girl he would  like 
to meet her sister. The District directed him to  establish 
better boundaries with his students. 

Bellevue John Doe 6 admitted making sarcastic 
comments to students, including "you are basically 
screwed." The district advised him by letter to b e  sure his 
language was appropriate for a classroom setting and to 
keep comments positive. The record also includes an e- 
mail to a student's mother following up on her concerns 
about [*844] the teacher touching her daughter on the 
shoulder and her daughter's feeling of being "uncomfort- 
able" in the class. The e-mail memorializes the mother's 
agreement that her concerns did not raise sexual harass- 
ment issues. 

Bellevue John Doe 7, a middle school teacher, alleg- 
edly made kissing noises as he walked up the stairs be- 
hind a female student, and stuck out his tongue in the 
face of another student in a manner she found offensive. 
The teacher denied both allegations. The district sent the 
teacher a letter noting that he had been warned in the past 
against similar behavior, which in some cases h e  [***I21 
had admitted. While one accuser had later written a letter 
of apology in which she admitted fabrication, that inci- 
dent was offset by "many other instances of alleged im- 
proper behavior or comments toward female students . . . 
. I believe it is important for you to consider what it is 
about your interactions with adolescents, particularly 
females, that continues to raise questions about your 
judgment and propriety." The district warned him that 
any further complaints of this nature "which are substan- 
tiated" would lead to disciplinary action. 
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Bellevue John Doe 9 reportedly made comments to 
girls in physical education classes such as "I can't wait to 
see you all in your tights bouncing around". While he did 
not recall the specifics, he agreed he probably said some- 
thing along those lines. He did not recall that he ever 
walked through the girls' locker room when the girls 
were changing clothes, as another complaint alleged, but 
said he sometimes passed through the dressing area when 
he expected it to be empty, or after announcing "man 
coming through". A letter of direction from the district 
advised him that these behaviors were embarrassing to 
students and should not be occurring. 

Federal [***131 Way John Doe 3 reportedly made a 
flippant remark about underwear, [**623] told his sci- 
ence class they were all products of successful sex, and 
touched a student on her buttocks. The teacher said the 
touch was inadvertent but acknowledged the remarks. 
The district counseled him that [*845] the remarks were 
inappropriate and warned him that further complaints 
would lead to discipline. 

The trial court classified each of these cases as in- 
volving a letter of direction and found the name of 
teacher to be exempt from disclosure under the exemp- 
tion in RCW 42.17.3/0(l)(b): [HN8] "Personal informa- 
tion in files maintained for employees, appointees, or 
elected officials of any public agency to the extent that 
disclosure would violate their right to privacy." The Su- 
preme Court refers to this section as the "employee pri- 
vacy exemption." Dawson, 120 Wn.2d at 794. In Daw-
son, one of the items requested was a copy of the per- 
sonnel file of a deputy prosecutor in Snohomish County. 
The prosecutor objected to disclosure of performance 
evaluations in the file. The Supreme Court found the 
offensiveness prong of the privacy exemption to be met. 
[HN9] Disclosure is "highly offensive to [***I41 a rea- 
sonable person" if it is the type of information the em- 
ployee would normally not share with strangers. Daw-
son, 120 Wn.2d 796. Employee evaluations often contain 
sensitive personal information, such as references to 
family and health problems as well as test scores and 
other indicators of competence that most individuals 
would not willingly disclose publicly. Dawson, 120 
Wn.2d at 797. 

The Court also decided that the prosecutor's per- 
formance evaluations were not "of legitimate concern to 
the public." Dawson, 120 Wn.2d at 797. According to 
Dawson, the Act - through its statement of policy - per-
mits some balancing of the public interest in disclosure 
against the public interest in the "efficient administration 
of government". Dawson, 120 Wn.2d at 798; see RCW 
42.17.010(1 I )  ("That, mindful of the right of individuals 
to privacy and of the desirability of the efficient admini- 
stration of government, full access to information con- 
cerning the conduct of government on every level must 

be assured as a fundamental and necessary precondition 
to the sound governance of a free society"). [***I51 
Public disclosure of performance evaluations c o u l d  po- 
tentially harm efficiency in the government workplace by 
lowering morale, inciting jealousy, [*846] a n d  chilling 
candor in the evaluation process. "These harms outweigh 
the public interest in disclosure, at least in a case  such as 
this one where our in camera review, conducted at the 
request of the prosecutor, revealed that Stern's evalua-
tions do not discuss specific instances of misconduct or 
public job performance." Dawson, 120 Wn.2rl czt 800. 

In this case, the trial court erred in its determination 
that the names of teachers who receive letters o f  direc- 
tion are categorically exempt from disclosure under 
Dawson. The files we have examined are no t  routine 
performance evaluations. They do not contain t e s t  scores, 
rankings, or supervisory notes bearing on the possibility 
of probation or promotion, and the letters of direction do 
not refer to sensitive personal information, s u c h  as ill-
nesses and family problems. The files we have examined 
contain the very materials that the files in Dnwson did 
not - discussion of specific instances of misconduct and 
public job performance. They were generated by  com-
plaints, and virtually [***I61 all of them relate solely to 
the public, on-duty interactions of students with teachers. 
In this respect they are like police internal investigation 
files generated by citizen complaints. Such files are not 
exempt as an invasion of privacy because the public is 
legitimately concerned with the proper performance of 
public duties. Cowles Publishing Co. v. State Patrol, 109 
Wn.2d 712, 726-28, 748 P.2d 597 (1988) (names of offi- 
cers are not covered by privacy exemption, although they 
may be withheld under the exemption for specific inves- 
tigative records compiled by law enforcement, RCW 
42.17.310(1)(d)). 

In Cowles, the request sought only those records 
where the complaint was "sustained", or determined to 
be true, after the internal affairs investigation. Thus ,  the 
court did not have to confront the argument pressed by 
the teachers in this case: that disclosing the n a m e  of the 
teacher is an [**624] invasion of privacy where  the 
complaint has not been sustained and no discipline has 
been imposed. Indeed, as the teachers point out, the 
Cowles court commented [*847] in dicta that the re- 
lease of files with complaints which were later dismissed 
or did not [***I71 lead to sanctions against t h e  officer 
would be more intrusive into privacy than release of files 
involving sustained complaints. Cowles, 109 Wn.2d at 
725. 

The teachers also cite Brown v. Seattle Public 
Schools, 71 Wn. App. 613, 860 P.2d 1059 (1993). In that 
case, the request was for disclosure of portions of the 
personnel file of a controversial elementary school prin- 
cipal. The file contained, in addition to yearly perform- 
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ance evaluations and self-evaluations, docun~ents not 
clearly exempt under Dawson that discussed specific 
incidents at the school. The documents reflected discus- 
sions about the principal's handling of a racially moti- 
vated dispute between two teachers; her attitude toward 
an intern; her use o f  school district properties; travel to 
an administrator's conference at a time when her school 
was in an uproar; and her handling of an assault on a 
teacher by a parent. Brown, 71 Wn. App. at 615. The trial 
court ordered disclosure. This court reversed, applying 
Dawson. While recognizing that some of the documents 
in Brown's personnel file did "address concerns" about 
her handling of specific incidents, this court's [***181 
review found "no discussion of specific instances of mis-
conduct on Brown's part, only shortcomings and per- 
formance criticisms, as well as praises." Brown, 71 Wn. 
App. at 619 (emphasis in original). Applying the reason- 
ing in Dnwson, the court concluded that if disclosure of 
such evaluations were allowed, "the quality of public 
employee performance will suffer because employees 
will not receive the guidance and constructive criticism 
required for them to improve their performance and in- 
crease their efficiency." Brown, 71 Wn. App. at 6/9-20,  

Here, the teachers maintain that release of the names 
of accused teachers in instances where the districts have 
found no significant misconduct will likewise damage 
the efficient operation of the school system to a degree 
that outweighs the public interest in disclosure. They say 
the letter of direction is a valuable supervisory tool in 
such [*848] cases precisely because it does not impose 
discipline. Respondent Federal Way School District 
agrees with the teachers that imposition of discipline- 
even if only a reprimand-is more likely to provoke a 
grievance. Through a confidential letter of direction the 
district [***I91 can simply and efficiently correct minor 
misconduct, without the cost and stress associated with 
litigating a grievance. Federal Way District says that if a 
teacher who receives a letter of direction can be identi- 
fied publicly, the tool will lose its value for evaluation 
and supervision, because "employees will view the po- 
tential public disclosure of such letters as threatening 
their professional reputations, and therefore worthy of 
vigorous challenge." n3 

n3 Brief of Respondent Federal Way at 7 ,  

These are substantial concerns. Nevertheless, we are 
not persuaded that the negative impact of increased 
grievance litigation outweighs the public interest in dis- 
closure articulated in Brouillet. And we do not read 
Dawson and Brown as creating what would likely be a 
wavering line between letters that address "concerns" as 
opposed to letters that address proven misconduct. In- 

stead, we read Dawson and Brown as defining a narrow 
exemption for routine performance evaluations. The let- 
ters of direction [***20] do not fit into that category 
because they were prompted by complaints a b o u t  spe- 
cific instances of alleged misconduct. Put another way, a 
district's decision not to discipline a teacher after  investl- 
gating a complaint does not convert the investigation file 
into a performance evaluation. 

[HNlO] The statutory exemptions to the Publ ic  Re- 
cords Act's "strongly worded mandate for broad disclo- 
sure" must be narrowly construed. Progressive Anirnr~l 
Welfare Socjy v. Univ. of Wash., 125 Wri.2tl 2 4 3 ,  251, 
884 P.2d 592 (1994). To hold that the public interest in a 
complaint of sexual misconduct is legitimate o n l y  if the 
school district has decided that discipline is warranted 
would violate this principle by creating [**625] an ex- 
emption that is broad, malleable and open-ended. We 
conclude that letters of direction are [*849] not per- 
formance evaluations protected from disclosure under 
RCW 42.17.310(1)(b) as interpreted in Dnwson and 
Brown. 

The trial court understood the Dawson exception for 
employee performance evaluations as being rooted not 
only in the definition of "'invasion of privacy" in  RCW 
42.17.255, but also in RCW 42.17.330 [***21] . [HNl 11 
Section ,330 authorizes a court to enjoin against the ex- 
amination of any public record if such examination 
"would clearly not be in the public interest a n d  would 
substantially and irreparably damage any person, or 
would substantially and irreparably damage vital  gov- 
ernmental functions." RCW 42.17.330. The tr ial  court 
found that disclosure of letters of direction would  sub- 
stantially and irreparably damage vital government func- 
tions because it would chill employer-employee cornrnu- 
nications. To support this finding, the prevailing John 
Does rely on Dawson's apparent holding that section ,330 
creates an independent basis upon which a cour t  may 
find that disclosure is not required. Dawson, 1 2 0  Wn.2d 
at 793-94. 

The Supreme Court later expressly disavowed that 
holding in Dawson as dicta, and said, [HN12] "The Leg- 
islature did not intend to entrust to either agencies or 
judges the extremely broad and protean exemptions that 
would be created by treating section ,330 as a source of 
substantive exemptions." Progressive Animal Welfare 
Soc?, 125 Wn.2d at 260, 261 n. 7. Thus, section ,330 
does not furnish an independent basis for withholding 
[***22] the names of teachers who receive letters of 
direction. 

CITY OF TA COMA v. TA COMA NEWS 

Relying on Tacoma News, the trial court withheld 
the names of seven prevailing John Does on the basis 
that the allegations of sexual misconduct were found, 
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after an adequate investigation, to be "unsubstantiated" 
and therefore not a matter of legitimate public interest: 

[HN13] Due to the highly charged 
nature of an accusation of sexual rniscon- 
duct, whether the allegation is substanti- 
ated or unsubstantiated [*850] becomes 
the dominant factor in determining 
whether release of the information would 
violate an  employee's right to privacy. 
The substantiated/unsubstantiated nature 
of the allegation bears upon both elements 
of the statutory definition of the right to 
prlvacy in RCW 42.17.255. If the allega- 
tion is unsubstantiated it significantly in- 
creases the offensive nature of its revela- 
tion and if it is unsubstantiated, it is of no 
legitimate public interest.[n4] 

n4 Papers at (Conclusion of Law 
9). 

The "unsubstantiated" cases begin with the file of 
Federal Way John Doe 1, a middle school teacher. The 
teacher went out in the hallway to talk with a girl who 
had come in upset after recess. When they returned to the 
classroom, some of the students were laughing uproari- 
ously. The teacher inquired and was told that one of the 
boys had looked out the door window and announced to 
the class that the girl was sitting in the teacher's lap. His 
announcement inspired ribald remarks and lyrics. The 
teacher reported this to the principal, and there was an 
immediate investigation. Another teacher who had been 
in the hallway said the girl was not sitting on the 
teacher's lap. The girl herself confirmed this. The boy 
who started the commotion admitted that he had not 
really seen her sitting on the teacher's lap. The boy was 
temporarily suspended for disrupting the classroom. 

Federal Way John Doe 2 is a special education 
teacher. His lengthy file includes a journal in which an 
assistant teacher chronicled her impressions of what she 
regarded as the teacher's inappropriately prolonged strok- 
ing and cuddling of his students. The teacher denied the 
alleged misconduct. An attorney hired by the district 
[***24] to investigate found that other teachers did not 
notice anything amiss. The investigator reported that 
after being cautioned by the principal, the teacher ceased 
allowing students to sit on his lap, a practice from which 
misconceptions could arise. The district concluded that 
none of the allegations had been substantiated. 

[**626] [*851] Seattle John Doe 1 was accused of 
rape in a statement given to Seattle police in 1 9 9 4  by a 
student who recounted events she said had occurred 
more than a year earlier. The alleged rapists were  the 
teacher and another student. The accusation c a m e  after 
the student consulted a counselor who assisted with the 
recalling of suppressed memories. The student said she 
had been kidnapped many times and taken t o  caves 
where Satanic rituals were performed and h u m a n  sacri- 
fices were carried out, three or four deaths at a t ime .  Her 
flashbacks included seeing the teacher cut o p e n  her 
stomach and suture it back together. The police depart- 
ment investigated and found none of the p h y s ~ c a l  evi- 
dence that would necessarily be present if these accusa-
tions were true. The police closed their investigation and 
the school district's investigation likewise found the alle- 
gations to be unfounded. [***25] 

Seattle John Doe 3 denied a student's allegation that 
he once asked her, "Have you ever had sex with a man?" 
The district did not find "sufficient certainty" of the 
charge to impose discipline but cautioned the teacher to 
always conduct himself in a professional manner. 

Seattle John Doe 5, a high school teacher, was the 
subject of an investigation after two girls reported that he 
had improperly touched another girl. One of the parents, 
who had been contacted by the teacher, called t h e  princi- 
pal and said the girls made up the story. The investigator 
twice interviewed the girls involved. The accusers denied 
making the original allegation. They said they heard  the 
teacher had been sued for sexual harassment in t h e  past, 
and older girls had told them that the teacher h a d  put his 
hands in a girl's pants. The alleged victim said the 
teacher had never touched her or said anything w i t h  sex- 
ual overtones; the only thing she had ever told t h e  other 
two girls was that the teacher offered to buy h e r  dinner 
for two at a Mexican restaurant if she completed a n  extra 
credit assignment in Spanish. The District informed the 
teacher that there was "insufficient evidence t o  merit 
further action on this [***26] matter at this t ime,"  but 
also criticized him for conducting his own [*852] inves-
tigation, which "compromised our ability to obtain un- 
tainted information." 

Seattle John Doe 7 was formerly married to a 
woman whose daughter, in 1993, allegedly recovered a 
memory that she was molested and raped by h i m  some 
15 years earlier when he was her stepfather. S h e  would 
have been about 14 at the time of the alleged rape .  She 
contacted the police, and the police contacted t h e  school 
district. Extensive investigation by the district found no 
evidence to substantiate any of her allegations. T h e  dis- 
trict took no further action. 

Seattle John Doe 10 was accused by a seventh-grade 
girl who said that three years earlier he had pursued her, 
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flattered her, engaged in sexually oriented telephone 
conversation, and kissed her and held her on his lap. The 
teacher denied all this. He acknowledged giving notes, 
gifts, and pictures to students. The district concluded the 
notes were bad judgment but did not discipline the 
teacher. "Teacher has no prior history of anything simi- 
lar, student is known to fabricate and seek attention." 

The trial court decided that the names of the accused 
teachers in each o f  these cases [***27] did not have to 
be disclosed because the accusations remained unsub- 
stantiated after a n  investigation the trial court deemed 
adequate. Precedent for this rationale is found in City of 
Tucoma v. Tacoma News, Inc., 65 Wn. App. 140, 827 
P.2d 1094, rev. denied, 119 Wn.2d 1020, 838 P.2d 692 
(1 992). 

The record request in Tacoma News arose from a 
police investigation into an anonymous tip that a local 
political figure had abused a child. The newspaper heard 
of the investigation and asked to see the police incident 
report. The City resisted. The trial court denied disclo- 
sure. The trial court found that the allegations had been 
investigated by four separate and independent agencies, 
and each agency concluded the allegations were unsub- 
stantiated. 

On appeal, the newspaper argued that the allegations 
were of legitimate public concern whether true [*853] 
or false. The Court of Appeals, Division Two, disagreed. 
[HN14] An allegation of misconduct with a child "is 
surely of less concern to the public if it is false than if it 
is true." [**627] Tacoma News, 65 Wn. App. at 148. 
Therefore, public agencies and courts "may consider 
whether information in public records is true or false, 
[***28] as one factor bearing on whether the records are 
of legitimate public concern". Tacoma News, 65 Wn. 
App. at 149. And if information "remains unsubstantiated 
after reasonable efforts to investigate it, that fact is in- 
dicative though not always dispositive of falsity." Ta-
coma News, 65 Wn. App. at 149. The court judged that 
based on the unsubstantiated nature of the child abuse 
allegations after four separate agencies had investigated 
it, the trial court properly concluded that the requested 
documents and names were not of legitimate public con- 
cern. Tacoma News, 65 Wn. App. at 151-52. 

We agree with the Tacoma News holding that the 
public as a rule has no legitimate interest in finding out 
the names of people who have been falsely accused. In 
the case of Seattle John Doe 1, for example, the accusa- 
tion that the teacher was guilty of violent rape, kidnap- 
ping, and satanic torture was completely implausible. If 
true, such an accusation would necessarily have been 
corroborated by physical evidence, but there was none. 

The Seattle Times concedes that no one reading the 
file would reasonably believe that the allegations against 

Seattle [***29] Doe 1 were anything but fabrications. 
The Times nevertheless advocates disclosing a l l  names, 
even when that means unveiling teachers who h a v e  been 
falsely accused. The Times says that typically i t  is not a 
secret when a teacher has been accused of sexual mis- 
conduct, and the interests of the teacher as wel l  as the 
public are best served by "clearing the air" and disclosing 
the full file, including the teacher's name. But when in- 
formation about an individual is protected by t h e  right to 
privacy, the individual-not anyone else-gets t o  decide 
whether clearing the air is a good idea. Neither the exis- 
tence of a school district file documenting the investiga- 
tion, nor the circulation of rumors [*854] about  who 
was involved, justifies forcing Seattle John Doe  1 to be 
publicly linked, without his consent, with these highly 
offensive allegations that are patently false. Public dis- 
closure of his name would serve no interest other than 
gossip and sensation. 

The Times emphasizes the practical desirability of a 
bright line rule requiring full disclosure, including 
names. According to the Times, a framework that  allows 
the school districts to avoid disclosure by labeling an 
allegation as false will "devitalize" [***30] the Act. See 
Hearst Corp. v. Hoppe, 90 Wn.2d 123, 131, 5 8 0  P.2d 
246 ("leaving interpretation of the act to those a t  whom it 
was aimed would be the most direct course to its devi- 
talization."). But while a bright-line rule requiring full 
disclosure of records without any deletions would un-
doubtedly be easier to administer and less frustrating for 
requesters, that is not the framework established by the 
Public Records Act. [HN15] The Act specifically pro- 
vides that agencies may delete names and other identify- 
ing information from records they are releasing if such 
deletions are "required to prevent an unreasonable inva- 
sion of personal privacy". RCW 42.1 7.260(1). This  pro- 
vision anticipates that agencies will exercise judgment 
that may result in the withholding of names. This will not 
devitalize the Act because the public will still b e  allowed 
to inspect the investigative files after deletion o f  infor- 
mation identifying the teachers. Requesters who wish to 
challenge in court a school district's decision to withhold 
a name may use the files, just as the Times has  done 
here, to dispute the deletions. 

In short, the trial court did not err in withholding 
[***311 the name of Seattle John Doe 1 on the basis that 
the allegation against him was false. The case o f  Seattle 
John Doe 7, accused of rape a decade after the fact by a 
former stepdaughter, is similar. The lack of physical evi- 
dence of the rape itself is not, of course, enough to judge 
the allegation false. But this accusation of rape, made by 
an individual with a well documented history of psychi-
atric problems, was purportedly based on a memory sup- 
pressed for 15 [*855] years. The investigation found no 
evidence to support details of the accuser's story for 
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which corroborative evidence should have been available 
if the story were true - including a memory that the 
teacher took her to have an abortion. The accuser told the 
investigator that she [**628] had been dealing with 
demons in her head since early childhood, long before 
she knew the teacher, but she also said that the rape may 
have caused the demons to chase her and sexually assault 
her. The accuser's current psychiatrist viewed the recov- 
ered memory as unreliable. The accuser and her mother 
both admitted to the investigator that the police report 
had been filed with the thought of getting money from 
the teacher. 

Not only is the allegation against [***32] Seattle 
John Doe 7 patently false, disclosing his name would be 
wrong for the further reason that it would expose the 
identity of the accuser, due to the former family relation- 
ship. Without objection by the Times, this litigation has 
proceeded on the assumption that the identities of the 
student accusers should not be disclosed. This was the 
posture of the parties in Brouillet, where the court ap- 
proved deletions of information which might lead to 
identification of the students. Brouillet, 114 Wn.2d at 
793, 798-99. Whether disclosure of an accuser's identity 
might in some cases be justified by the necessity of dis- 
closing the teacher's identity is an issue neither presented 
nor briefed, and we do not comment on it. 

We also affirm the order of nondisclosure as to Fed- 
eral Way John Doe 1. The story that he was sitting out in 
the hallway with a middle school girl on his lap turned 
out to be a blatant fabrication by an unruly student whose 
credibility was completely undermined by an immediate 
investigation. The concerns identified in Brouillet would 
not be served by identifying this teacher with an accusa- 
tion of sexual misconduct. 

None of the other files support [***33] withholding 
the names of the accused teachers on the basis that the 
accusation was patently false. The problem with the trial 
court's use of the Tacoma News analysis as a touchstone 
for [*856] withholding the names of the other John 
Does is that the court did not distinguish between "un- 
substantiated" and "false". The two terms do not mean 
the same thing. As these case files show, it is much eas- 
ier to label an accusation "unsubstantiated" than to say 
with confidence that it is false. This is because "unsub- 
stantiated" often means only that an investigator, faced 
with conflicting accounts, is unable to reach a firm con- 
clusion about what really happened and who is telling the 
truth. Especially when the conduct reported is a fleeting 
touch, a comment seemingly off-color or directed at a 
student's physical appearance, or a habit of writing per- 
sonal notes, it is possible that the accuser misunderstood 
the words, misinterpreted the intent, or even fabricated 
the entire event. But it is also possible that the accuser 
was accurately reporting inappropriate conduct. Where 

that possibility exists, the public has a legitimate interest 
in knowing the name of the accused teacher.  If a 
teacher's record [***34] includes a number o f  com-
plaints found to be "unsubstantiated", the pattern is more 
troubling than each individual complaint. Y e t ,  if the 
teacher's name in each individual complaint i s  withheld 
from public disclosure, the public will not be a b l e  to see 
any troubling pattern that might emerge concerning that 
teacher. 

There is precedent for disclosure of complaints that 
have not been proved true in a fact-finding process. The 
privacy exemption in the Public Records Act does not 
prevent disclosure of the police record of an arrest for 
drunk driving that included a strip search, even  though 
the arrest does not lead to a conviction and e v e n  though 
the disclosure is embarrassing to the arrestee. Hurlgens v. 
City of Renton, 49 Wn. App. 842, 746 P.2d 3 2 0  (1987). 
rev. denied, 110 Wn.2d 1014 (1988). Statements by po- 
lice officers detailing their complaints about the per- 
formance of the chief of police "might embarrass the 
chief but would not violate his right of privacy" within 
the meaning of RCW 42.17.31 0(I)(b). Colurnbian Pub- 
lishing Company v. City of Vancouver, 36 Wn. App. 25, 
30, 671 P.2d 280 (1983). [FIN161 The records of [***35] 
teacher certificate [*857] revocations are subject to dis- 
closure even though there has been no formal process 
establishing that the allegations of misconduct are true. 
See Brouillet, I14 Wn.2~'  at 792 (86 of the 89 teachers 
gave up their certificates voluntarily rather than invoking 
their right to either a closed or open hearing). S o m e  gov- 
ernment professionals do have limited statutory protec- 
tion from disclosure of complaints. See, e.g., RCW 
2.64.1 13 (complaints [**629] received b y  Judicial 
Conduct Commission are exempt from disclosure unless 
and until they lead to formal charges and a public hear- 
ing); RCW 18.71.0195 (exemption for certain reports 
concerning physicians). There is no statute specifically 
exempting public school teachers. 

Accordingly we conclude that [HN17] the name of a 
teacher who has been the target of an unsubstantiated 
allegation of sexual misconduct-one that is not patently 
false-is subject to public disclosure, notwithstanding 
Tacoma News. When an allegation against a teacher is 
plainly false, as shown by an adequate investigation, that 
teacher's name is not a matter of legitimate public con- 
cern. [***36] Investigative files with identifying infor- 
mation redacted will always be subject to disclosure. 

We affirm the order of nondisclosure as t o  Federal 
Way John Doe 1, Seattle John Doe 1, and Seattle John 
Doe 7. As to all the other prevailing John Does, the order 
of nondisclosure is reversed. 

APPELLANT JOHN DOES 
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The trial court ordered disclosure of the identities of 
22 of the plaintiff teachers whose misconduct was 
deemed substantiated or had resulted in discipline, even 
if only a reprimand. The allegations in these cases in- 
clude a wide spectrum of misconduct. For example, Fed- 
eral Way Jane Doe 1 showed students her pierced navel, 
called young men "Babe", and generally had difficulty 
maintaining professional boundaries; Federal Way John 
Doe 5 continued to be the subject of complaints about 
unwelcome physical contacts [*858] with students after 
being warned; Seattle John Doe 4 resigned after being 
confronted with an  allegation that he had become sexu- 
ally involved with a student. We do not discuss their 
cases in detail because they did not appeal from the order 
of disclosure. The three teachers in the group of 22 who 
have appealed from the order of disclosure are Bellevue 
John Doe 11, Seattle [***37] John Doe 6, and Seattle 
John Doe 9. 

Bellevue John Doe 11 is an art teacher, now retired. 
In 1993, students accused him of snapping bra straps and 
touching a student's buttocks. In 1995, three students 
raised allegations of inappropriate touching in class. The 
teacher admitted that he may have touched some of the 
students, but claimed that it was either accidental or due 
to the cramped work space. There was an investigation 
by the Bellevue Police Department, but no charges. The 
trial court saw "a pattern of inappropriate behavior which 
was arguably sexually motivated," and ordered disclo- 
sure because there was "a founded basis for the com- 
plaint and the allegations are more than trivial." n5 

n5 Clerk's Papers at 105 (Finding of Fact 
29). 

Seattle John Doe 6 was the subject of a 1993 accusa- 
tion by a student at a juvenile detention center who said 
he poked her in the breast area three times. The trial 
court ordered the teacher's name disclosed: 

While the District's investigation could 
not substantiate the [***38] allegation 
that he had poked a female student in her 
breast three times, he admitted that he did 
poke students to get their attention and got 
in a student's face for the same reason. 
The District found that this was inappro- 
priate behavior, particularly when dealing 
with the student population being held in 
detention. John Doe # 6 was removed 
from the list of substitutes to be used at 
the detention facility and therefore this in- 

cident involved more than a mere letter o f  
direction. [n6] 

n6 Clerk's Papers at 107 (Finding of Fact 
35). 

Seattle John Doe 9 gave rides to students on  three 
separate occasions in the early 19901s, violating a restric- 
tion [*859] against being alone with students that had 
been imposed based on his prior misconduct. H e  ques- 
tions whether his files are too old to be responsive to the 
Times request, but the investigation occurred within the 
identified time period of 1992 to 2002. Although the 
investigation found no evidence of misconduct during 
the rides, the district imposed hrther restrictions [***39] 
and conditions on further employment because of the 
violation of the original restriction. The teacher retired 
and surrendered his teaching certificate in the [**630] 
summer of 1995, thereby forestalling any further investi- 
gation or discipline. The trial court ordered his identify- 
ing information released on the basis that the allegations 
were well founded and he was disciplined. n7 

n7 Clerk's Papers at 108 (Finding of  Fact 
38). 

These three appellant John Does primarily contend 
that they should have been exempted either because the 
allegations were found to be unsubstantiated or because 
they did not lead to serious discipline. In l ight  of our 
conclusion that the statute does not support exemption on 
those grounds, we reject this argument. 

Seattle John Doe 9 argues that identifying informa- 
tion is not subject to disclosure because the purpose of 
the Public Records Act is to scrutinize the conduct of 
government, not individuals. We reject this argument as 
well. Government is carried out by individuals. The acts 
of a public [***40] employee bearing on his or her fit- 
ness to perform a public duty are, in and of themselves, 
matters of legitimate public concern. Cowles, 109 Wn.2d 
at 726-27. Unless the employee's name is covered by a 
specific statutory exemption, it is subject to disclosure. 

Bellevue John Doe 11 acknowledges that t h e  public 
has a right to scrutinize government actors. B u t ,  citing 
his constitutional right to due process, he argues that it is 
unfair to publicly link a teacher with "unsubstantiated" 
allegations of sexual misconduct. He contends his re-
cords cannot be released until there has been a "name-
clearing [*860] hearing" or  other procedure t o  assure 
that the accusers are reliable and that the misconduct 
actually occurred. He predicts that some students will 

Pr I Z -
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knowingly make false allegations to taint the reputations of controlled substances). Under the rational bas i s  test, 
of teachers they dislike. the government may require disclosure of personal in-

We do not scoff at his prediction. But Bellevue John 
Doe 11 has not shown that disclosure of public records 
triggers constitutional due process protections so as to 
require procedural guarantees of the reliability of an ac- 
cusation. [FIN181 The Due Process Clause of the Four- 
teenth Amendment to the United States Constitution pre-
cludes states from depriving [***41] any person of "life, 
liberty, or property, without due process of law." Nguyen 
v. State Dep't of Health, Medical Quality Assurance 
Commission, I44 Wn.2d 516, 522, 29 P.3d 689 (2001). 
Nguyen, the case on  which Bellevue John Doe 1 1 princi-
pally relies, uses a due process analysis to define the 
standard of proof applicable in a license revocation pro- 
ceeding for physicians. Naming the teachers who have 
been the subject o f  student complaints is not tantamount 
to revoking their professional licenses. 

John Doe 11 also cites a line of cases holding that 
due process requires a name-clearing hearing before a 
government agency can publicly disseminate stigmatiz- 
ing information contained in the personnel file of an em- 
ployee who has been terminated. See Cox v. Roskelley, 
359 F.3d 1/05 (9th Cir. 2004) and other progeny of 
Board of Regents v. Roth, 408 U.S. 564, 33 L. Ed. 2d 
548, 92 S. Ct. 2701 (1972). But he has not shown that the 
due process analysis provided by these cases extends to 
an employee who has not suffered the harm of being 
terminated. Harm to reputation, standing alone, does not 
implicate the procedural guarantees of the Due [***42] 
Process Clause. Paul v. Davis, 424 U.S. 693, 709, 96 S. 
Ct. 1155, 47 L. Ed. 2d 405 (1976) (government circula- 
tion of flyer publicizing plaintiffs shoplifting arrest was 
not a deprivation of a liberty or property interest or right 
to privacy protected by the constitution) 

Bellevue John Doe 11 also emphasizes that he has 
been retired now for seven years. He contends the lapse 
of time has erased any public interest in the allegations, 
and [*861] argues that disclosing his identity would 
violate his right under the Washington Constitution not 
to "be disturbed in his private affairs." Wash. Const. Ar- 
ticle I Section 7. 

[HN19] A person's interest in nondisclosure of inti- 
mate personal information is a constitutionally protected 
privacy interest under our State constitution, but it is not 
recognized as a "fundamental right requiring utmost pro- 
tection", and accordingly is analyzed under a rational 
basis standard. [**63 11 OIHartigan v. Dept. of Person- 
nel, 118 Wn.2d 111, 117-118, 821 P.2d 44 (1991) (State 
could require applicant for word processor position with 
the State Patrol to submit to a polygraph testing the ve- 
racity of her answers to questions about such matters as 
financial [***43] problems, undetected crimes, and use 

formation if the request is tailored to meet a va l id  gov- 
ernmental interest, and provided the disclosure is no 
greater than is reasonably necessary. OIHartigan, 118 
Wn.2d at I1 7. The analysis described in OIHartigandoes 
not yield a different result than the privacy definition in 
the Public Records Act. First, the request here is for dis- 
closure of information about conduct occurring in the 
course of performing a public duty, not information of an 
intimate personal nature, and to that extent the claimed 
interest in confidentiality is not constitutionally pro-
tected. Second, the public has a valid interest in monitor- 
ing complaints of sexual misconduct in public schools, 
even those that have not been proved true. O n e  reason 
for monitoring such complaints is to see whether they 
recur, perhaps in another setting involving children. Re- 
tirement from teaching public school reduces bu t  does 
not eliminate that concern. 

Seattle John Doe 6 joins the other teachers in argu- 
ing, under Dawson, that the public interest in disclosure 
[***44] of unsubstantiated allegations is outweighed by 
the public interest in the efficient administration of gov- 
ernment. See Dawson, 120 Wn.2d at 798. He ci tes  a dec- 
laration by a union representative, who says that a ruling 
in favor of disclosure will cause teachers to s e e k  exon- 
eration and [*862] protection from false allegations 
through fully litigated and time-consuming grievance 
hearings. As discussed above, however, we h a v e  con-
cluded that the public interest in accountability out-
weighs the concerns associated with increased litigation 
of grievances. The activities described in the records we 
have examined involve the performance of t h e  State's 
paramount public duty, education in the public schools. 

In summary, the three appellant John Does have not 
carried their burden of establishing a basis f o r  barring 
disclosure of their names. 

PROTECTIVE ORDER 

The trial court allowed the Seattle Times to  inter- 
view school district employees involved in the investiga- 
tions, so that the Times would have an adequate factual 
basis on which to make its argument for disclosure. n8 
The court later described this process as "informal dis- 
covery." During the interviews, some names that the 
court [***45] intended to redact were inadvertently dis- 
closed. The court ordered the Times not to make use of 
such names. The Times contends this was error. [HN20] 
A trial court's determination to grant a protective order is 
reviewed for an abuse of discretion. Rhinehart v. Seattle 
Times Co., 98 Wn.2d 226, 257, 654 P.2d 673  (1982), 
affd,  467 U.S. 20, 81 L. Ed  2d 17, 104 S. Ct .  2199 
(1984). 
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n8 Clerk's Papers at 99 The Times also argues that the protective order is 
precluded because it was not timely requested. But at 

The Times argues that the inadvertently disclosed 
names were not properly subject to a CR 26 protective 
order, because the process through which they were dis- 
closed did not comply with CR 26 and therefore was not 
"discovery". The documents produced were not in re- 
sponse to any request for production, the witnesses inter- 
viewed were not under oath, as would happen in a depo- 
sition, and there was no written requests signed by the 
requesting attorney. Nevertheless, it is clear from the 
record that the court directed the teachers and districts to 
make their [*863] information available to the Times on 
an expedited [***46] basis in order to serve the purpose 
of pretrial discovery, which is to "remove secrecy and 
surprise from the trial, thus presenting the fact-finder 
with a less dramatic, but more accurate, presentation of 
information." Rhinehart, 98 Wn.2d at 232 (quoting Chief 
Justice Warren, in forward to W. Glaser, Pretrial Dis- 
covery and the Adversary System (1 968)). 

[HN21] It is "well settled" that discovery rules "are 
to be given a broad and liberal construction." McGugart 
v. Brurnback, 77 Wn.2d 441, 444, 463 P.2d 140 [**632] 
(1969). The Times has not cited any authority for the 
proposition that information may not be protected under 
CR 26 if it is gathered through a procedure that does not 
strictly comply with the civil discovery rules. The trial 
court "exercises a broad discretion to manage the discov- 
ery process in a fashion that will implement the goal of 
full disclosure of relevant information and at the same 
time afford the participants protection against harmful 
side effects." Rhinehart, 98 Wn.2d at 232. This authori- 
zation is broad enough to permit the court to restrain the 
use of discovery information for unauthorized purposes. 
Rhinehart, 98 Wn.2d at 232. [***47] We conclude the 
use of a CR 26 protective order was not error. 

[*864] The Times also argues that the protective 
order was vague and overbroad, and failed to furnish 
adequate guidance. But on its face, the order is reasona- 
bly specific. The court limited its application to informa- 
tion disclosed in the informal discovery process. The 
order does not protect names learned by the Times by 
other means, or those disclosed by testimony in open 
court. See Oklahoma Publishing Co. v. Superior Court, 
430 U S .  308, 97 S. Ct. 1045, 51 L. Ed. 2d 355 (1977). 
Application to the trial court to clarify the order was the 
appropriate course of action if the Times had any linger- 
ing doubt about which names could be published. See 
Rhinehart, 98 Wn.2d at 257 n. 9. Because the Times has 
not shown that it objected to the order as being vague or 
that it proposed narrowing language, we view the issue 
as waived. 

least in the case of the Bellevue and Federal W a y  teach- 
ers, the original motion for a temporary restraining order 
included a request for a protective order for any [***GI 
inadvertently disclosed information. And in a n y  event, 
the point of the informal discovery process was t o  aid the 
court in deciding which names would be disclosed. It 
would have been unreasonable to deny protection to 
names inadvertently disclosed on the basis that the pro- 
tective order was not yet in place. 

We conclude the trial court did not abuse i t s  discre- 
tion in granting the protective order. 

ATTORNEY FEES AND SANCTIONS 

[HN22] A party who "prevails against an agency" in 

a court action seeking records under the Public Disclo- 
sure Act is entitled to an award of costs including rea-
sonable attorney fees as well as a penalty for each day 
that the party was denied the right to inspect or  copy the 
record. RCW 42.17.340(4). Attorney fees are n o t  avail- 
able under this statute "where the agency has agreed to 
release the records but is prevented from doing so by 
court order." Confederated Tribes o f the  Chehalis Reset-- 
vation v. Johnson, 135 Wn.2d 734, 757, 958 P.2d 260 
(1998). In that case, the request was for records showing 
funds paid by Indian tribes under the terms o f  a tribal-
state gaming compact. The tribes resisted disclosure; but 
the agency - the [***49] Gambling Commission - did 
not. The requester of the records was denied an award of 
attorney fees because he "prevailed against the Tribes, 
not against the agency." Confederated Tribes, 135  Wn.2d 
at 756-57. Citing Confederated Tribes, the trial court 
concluded there would be no award of attorney fees "be- 
cause the government agencies involved, the School Dis- 
tricts, did not oppose the Times' request; the opposition 
came from the individual [*a651 teachers involved." n9 
This determination was included as part of the compre- 
hensive order entered on April 25, 2003. 

n9 Clerk's Papers at 114 (Conclusion of Law 
17). 

On April 5, 2004, the Times moved for an award of 
attorney fees and costs against the districts on the basis 
that the school districts had actively opposed the release 
of records despite maintaining formal neutrality. Federal 
Way asked for sanctions against the Times for filing a 
frivolous motion. The court ruled that the April 2003 
orders constituted a final judgment of the court and the 
only [***50] way to alter such a judgment would be by 
a CR 60 motion. The court did not grant the request for 
sanctions. 
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[**633] The Times then moved under CR 60(b)(3) 
to vacate the April 25, 2003 ruling on attorney fees. The 
basis was "newly discovered evidence", consisting of 
internal e-mails and other statements by district adminis- 
trators tending to show that the district administrators 
sympathized with the teachers and had strategized with 
them about how disclosure could most effectively be 
resisted. n10 For example, an official with the Bellevue 
school district had sent an e-mail to a teacher, saying the 
district "worked hard trying to find a way to avoid releas- 
ing any information not absolutely required to be", and 
the district decided the best course of action was to work 
with the Washington Education Association "to arrange 
for them to bring a temporary restraining order to stop 
this." n l l  The Times obtained these communications 
through a public disclosure request to the districts on 
April 16, 2003. 

n10 Clerk's Papers at 2902. 

n l  1 Clerk's Papers at 2545. 

All three school districts opposed the Times' motion 
to vacate, and Federal Way District renewed its request 
for sanctions. The trial court denied the Times' motion 
upon finding that the "newly discovered evidence" was 
not material. While there was evidence that the districts 
"may have had some hostility" to the disclosure requests, 
there was no evidence that any such hostility actually 
delayed the Times [*866] in obtaining copies of public 
records to which it was entitled. n12 The legal proceed- 
ings were instigated by the teachers, not the districts, and 
during the proceedings the school districts were not ad- 
verse parties to the Times. n13 The court awarded Fed- 
eral Way School District sanctions of $3,740 under CR 
11 because the motion was "not warranted by existing 
law or a good faith argument for the extension, modifica- 
tion, or reversal of existing law." n14 

The Times appeals both the denial of the CR 60 mo- 
tion and the imposition of sanctions. Both rulings are 
reviewed for an abuse of discretion. Haley v. Highland, 
142 Wn.2d 135, 156, 12 P.3d 119 (2000) (CR 60); State 
ex rel. Quick-Ruben v. Verharen, 136 Wn.2d 888, 903, 
969 P.2d 64 (1998) (CR 11). [***52] 

n12 Clerk's Papers at 3042. 

n13 Clerk's Papers at 3045. 

n14 Clerk's Papers at 3047. 

The Times contends that functionally, it f a l l s  within 
the statutory category of a "person who prevails against 
an agency in any action in the courts seeking t h e  right to 
inspect or copy any public record". RCW 42.1 7.340(4). 
However, the Times has not persuasively distinguished 
Confederated Tribes (and did not even mention it in the 
motion below). The statute does not authorize a n  award 
of attorney fees against an agency "where the ac t ion was 
brought to prevent, rather than compel, disclosure." Con-
federated Tribes, 135 Wn.2d at 757. Interpreting the at- 
torney fees provision to be inapplicable in legal  actions 
when an individual rather than an agency opposes disclo- 
sure "is consistent with the purpose of the attorney fees 
provision, which is to encourage broad disclosure and to 
deter agencies from improperly denying access t o  public 
records." Confederated Tribes, 135 Wn.2d at 757. 
[***53] 

The record confirms that the school districts did not 
oppose the Times' disclosure request in court. T h e y  com- 
plied with statutory disclosure deadlines. They provided 
reasonable estimates of the amount of time it wou ld  take 
to [*867] compile the requested information. T h e y  then 
notified the affected teachers that their names would be 
disclosed along with their records unless, by a certain 
date, they had successfully pursued injunctive relief. 

The Times points out that the school districts with- 
held identification of the teachers during the t i m e  it took 
to notify them. But such delay is allowed b y  RCW 
42.17.320. Affected individuals have the right t o  seek an 
injunction prohibiting the disclosure. RCW 42.17.330. 
"Implicit in the statutory right to seek an injunction to 
prevent disclosure is a realistic opportunity to apply to 
the trial court for such an order." Confederated Tribes, 
135 Wn.2d at 758. Once the districts had assembled the 
records, their brief delay in turning over the unredacted 
[**634] records was reasonably based on a recognition 
of this right. 

After litigation began, Federal Way School District 
did file a brief [***54] advocating a bright-line rule ex- 
empting letters of direction from disclosure. Neverthe- 
less, Federal Way and the other districts compiled the 
records and were prepared to release them i f  the trial 
court had not restrained them from doing so. Thus ,  in the 
court action, the Times prevailed against the teachers, 
not the districts. 

The Times contends that Confederated Tribes did 
not overrule Doe I v. Washington, 80 Wn. App. 296, 908 
P.2d 914 (1996), a case in which an award o f  attorney 
fees against the State Patrol was affirmed even though it 
was a third party who obtained the order enjoining the 
release of certain records. Doe I, 80 Wn. App. at 302. 
Assuming that Doe I has not been overruled, it i s  not on 
point and does not help the Times. The pivotal fact in 
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that case-the State Patrol's delay and failure to comply 
with statutory time deadlines-is not present here. 

We are not moved by the Times' suggestion that we 
can ignore Confederated Tribes because only one of the 
justices who was in the 6-3 majority is still on the Su- 
preme Court. The principle of stare decisis - "to stand by 
the thing decided" - binds this court as well as the trial 
[***55] court to follow Supreme Court decisions, not to 
speculate [*868] that they will be overruled. Stare de- 
cisis also restrains new personnel on the Supreme Court 
from overruling the Court's precedents except in rare 
cases where time and events have proved the rule to be 
incorrect or harmful. State v. Ray, 130 Wn.2d 673, 679, 
926 P.2d 904 (1996). "Without stare decisis, the law 
ceases to be a system; it becomes instead a formless 
mass of unrelated rules, policies, declarations and asser- 
tions-a kind of amorphous creed yielding to and wielded 
by them who administer it. Take away stare decisis, and 
what is left may have force, but it will not be law." State 
ex rel. State Fin. Comm. v. Martin, 62 Wn.2d 645, 665- 
66, 384 P.2d 833 (1963), quoted in Ray, 130 Wn.2d at 
677. 

The Times also asserts an equitable basis for revers- 
ing the trial court's decision on attorney fees. The equita- 
ble rule is that "attorney fees may be awarded to a party 
who prevails in dissolving a wrongfully issued injunction 
or, as here, temporary restraining order." Confederated 
Tribes, 135 Wn.2d at 758 (emphasis added). See also 
Alderwood Assocs. v. Washington Envtl. Council, 96 
Wn.2d 230, 247, 635 P.2d 108 (1981). [***56] The 
temporary restraining order in this case either lapsed or 
was dissolved with respect to many of the original plain- 
tiffs. As to some, counsel could not provide proof of rep- 
resentation; and the Times eventually prevailed on the 
merits as to the 22 John Does whose records were ulti- 
mately ordered disclosed. The Times contends these de- 
velopments show that the order was wrongfully issued. 

The purpose of the rule, which is to deter plaintiffs 
from seeking relief prior to a trial on the merits, "would 
not be served where injunctive relief prior to trial is nec- 
essary to preserve a party's rights pending resolution of 
the action." Confederated Tribes, 135 Wn.2d at 758. 
Here, the few named plaintiffs who did not wish to par- 
ticipate were soon dismissed without objection. The vast 
majority of the plaintiffs protected by the temporary re- 
straining order were properly represented, and they had 
no other means to prevent the disclosure of their names 

and identifying information pending trial. A tr ial  on the 
merits would have been [*869] fruitless if t h e  names 
had already been disclosed. In these circumstances the 
equitable rule does not compel an award of fees. 

Confederated Tribes [***57] controls. Because the 
contrary arguments presented by the Times t o  the trial 
court in connection with the motion to vacate were not 
based on a plausible view of the law, CR 11 sanctions 
were justified. See Madden v. Foley,83 Wn. App. 385, 
391, 922 P.2d 1364 (1996). We find no abuse o f  discre- 
tion in the court's decision not to award attorney fees, 
and no abuse of discretion in its decision to sanction the 
Times for its effort to change that decision a year later. 

[**635] MOTIONS 

Bellevue John Doe 11 asks this court to take  addi- 
tional evidence in the form of three anonymous affidavits 
from other teachers. The affiants attest that t hey  never 
witnessed any misconduct by their fellow teacher, and 
one of them questions the veracity of a particular student 
accuser. The value of such affidavits is questionable, 
especially since the allegations concern misconduct 
unlikely to be witnessed. The proffered evidence does 
not meet the requirements of RAP 9.1 1, and the  motion 
is denied. 

The prevailing John Does move to strike the  cross- 
appellant's reply brief of the Seattle Times. They contend 
the brief cites records that were submitted after the trial 
without an adequate showing [***58] that any of them 
were considered by the trial court. See RAP 10.3 and 
RAP 10.7. To the extent the brief cites such records, we 
have not considered them. The motion is denied. 

In summary, we affirm in part and reverse in part. 
On remand, the trial court is directed to order disclosure 
of the names of all teachers except for Federal W a y  John 
Doe 1, Seattle John Doe 1, and Seattle John D o e  7, and 
to unseal records accordingly after careful review to en- 
sure redaction [*870] of student names. The orders on 
attorney fees and sanctions are affirmed. 

Becker, J. 

WE CONCUR: 

Agid, J. 

Coleman, J. 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION I 

BELLEVUE JOHN DOES 1-1 1, 	 ) NO. 54300-8-1 
FEDERAL WAY JOHN DOES 1-5 and 	 ) (Consolidated with 
JANE DOES 1-2 and SEATTLE JOHN 	 ) NO. 52304-0 and 
DOES 1-13 and JOHN DOE, 	 ) NO. 54380-6) 

Appellants, 	 1
) 

) ORDER DENYING 
v. 	 ) 

) SEATTLE JOHN DOE #9's 
BELLEVUE SCHOOL DISTRICT #405, 	) 
a municipal corporation and a 	 ) MOTION FOR RECONSIDERATION 
subdivision of the State of Washington, ) 
FEDERAL WAY SCHOOL DISTRICT ) 
#210, a municipal corporation and a ) 
subdivision of the State of Washington, ) 
and SEATTLE SCHOOL DISTRICT # I ,  ) 
a municipal corporation and ) 
subdivision of the State of Washington, ) 

) 

And ) 


)

SEATTLE TIMES COMPANY, 	 1 

1 
Respondents. 	 ) 

The appellant, Seattle John Doe #9, having filed his motion for 

reconsideration, and a panel of the court having determined that the motion 

should be denied; Now, therefore, it is hereby 

ORDERED that the Motion for Reconsideration is denied. 
7%. 


Dated this 7-day of January, 2006. 

FOR THE COURT ""\JUDGE 
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RCW 42.17.010 
Declaration of policy. 

It is hereby declared by the sovereign people to be the public policy of the state of Washington: 

(1) That political campaign and lobbying contributions and expenditures be fully disclosed to the public and t h a t  secrecy i: 

(2) That the people have the right to expect from their elected representatives at all levels of government the utmost of ini 
and fairness in their dealings. 

(3) That the people shall be assured that the private financial dealings of their public officials, and of candidates for those 
no conflict of interest between the public trust and private interest. 

(4) That our representative form of government is founded on a belief that those entrusted with the offices o f  government 
fear from full public disclosure of their financial and business holdings, provided those officials deal honestly and fairly with tt 

(5) That public confidence in government at all levels is essential and must be promoted by all possible means. 

(6) That public confidence in governrhent at all levels can best be sustained by assuring the people of the impartiality and 
officials in all public transactions and decisions. 

(7) That the concept of attempting to increase financial participation of individual contributors in political campaigns is enc 
passage of the Revenue Act of 1971 by the Congress of the United States, and in consequence thereof, it is desirable to ha! 
legislation at the state level. 

(8) That the concepts of disclosure and limitation of election campaign financing are established by the passage of the FE 
Campaign Act of 1971 by the Congress of the United States, and in consequence thereof it is desirable to have implementin 
the state level. 

(9) That small contributions by individual contributors are to be encouraged, and that not requiring the reporting of small c 
may tend to encourage such contributions. 

(10) That the public's right to know of the financing of political campaigns and lobbying and the financial affairs of elected 
candidates far outweighs any right that these matters remain secret and private. 

(11) That, mindful of the right of individuals to privacy and of the desirability of the efficient administration of government, 
information concerning the conduct of government on every level must be assured as a fundamental and necessary preconc 
sound governance of a free society. 

The provisions of this chapter shall be liberally construed to promote complete disclosure of all information respecting the 
political campaigns and lobbying, and the financial affairs of elected officials and candidates, and full access to public record 
assure continuing public confidence of fairness of elections and governmental processes, and so as to assure tha t  the public 
fully protected. In promoting such complete disclosure, however, this chapter shall be enforced so as to insure tha t  the inforr 
will not be misused for arbitrary and capricious purposes and to insure that all persons reporting under this chapter will be pr 
harassment and unfounded allegations based on information they have freely disclosed. 

[I 975 1 st ex.s. c 294 § 1; 1973 c 1 § 1 (Initiative Measure No. 276, approved November 7, 1972).] 
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RCW 42.17.030 
Applicability -Exceptions. 

The provisions of this chapter relating to the financing of election campaigns shall apply in all election campaigns other than 
committee officer; (2) for a federal elective office; and (3) for an office of a political subdivision of the state that d o e s  not encc 
county and that contains fewer than five thousand registered voters as of the date of the most recent general election in the 
unless required by RCW 42.17.405(2)through (5). 

[I987 c 295 5 18; 1986 c 12 5 1; 1985 c 367 5 2; 1977 ex.s. c 313 5j 2; 1973 c 1 5 3 (Initiat~ve Measure No. 276, approved November 7, 1972).] 

Notes: 

Effective date -- Severability -- 1977 ex.s. c 313: See notes following RCW 42 17 020 


Cemetery district commissioners exempt from chapter: RCW 68.52.140, 68.52 220. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

