
NO. 54300-8 


IN THE COURT OF APPEALS 

OF THE STATE OF WASHINGTON 


DIVISION I 


BELLEVUE JOHN DOE 11 AND SEATTLE JOHN DOES 6 & 9. 


BELLEVUE JOHN DOES 1-10, FEDERAL WAY JOHN DOES 1-5 

AND JANE DOES 1-2, AND SEATTLE JOHN DOES 1-5, 7-8, & 10-17, 


AND SEATTLE JANE DOE 1 AND JOHN DOE. 


BELLEVUE SCHOOL DISTRICT #405, FEDERAL WAY SCHOOL 

DISTRICT #2 10, AND SEATTLE SCHOOL DISTRICT # 1, 


Respondents, AND 

THE SEATTLE TIMES COMPANY, 

REPLY BRIEF OF SEATTLE TIMES CO. 

Michele L. Earl-Hubbard, WSBA #26454 
Alison P. Howard, WSBA #30124 
Davis Wright Tremaine LLP 
Attorneys for RespondentICross-Appellant 
The Seattle Times Company 
2600 Century Square, 1 5 0 1 Fourth Avenue 
Seattle, Washington 98 10 1-1 688 
(206) 622-3 150 Phone 
(206) 628-7699 Fax 
micheleearlhubbard@dwt.com 
alisonhoward@dwt.com 

SEA 1j21139v1 40702-358 

ORIGINAL 

mailto:micheleearlhubbard@dwt.com
mailto:alisonhoward@dwt.com


I. ARGUMENT 

The other parties would like to limit this case to a few sympathetic 

cases and divorce all others from the Court's consideration. This case 

involves more than the few plaintiffs who describe themselves as the 

"Prevailing John Does" ("Respondent Does") and the three appellants. 

The Times' Cross-Appeal includes all original purported parties to the 

action - 37 of whom Respondent Does' counsel persists in claiming 

authorized him to file the original lawsuits, including the plaintiffs whose 

records were released to the Times but against whom the Times has 

appealed a denial of fees. 

Despite the parties' current claims, the record makes clear that six 

of the 37 had never asked to be part of a lawsuit, had never authorized 

anyone to file a lawsuit on their behalf, and were unaware they had been 

part of a lawsuit. CP 617-22, 758-60; RP 2-5 (2124103). Two others had 

died years before the suit was filed. CP 750,2204-07. And though 

plaintiffs' lawyer argued vehemently that all of his purported clients were 

the victims of false allegations and had been exonerated, two of the 

original plaintiffs were in fact convicted of sexual offenses against 

children for the very acts alleged and several others, though perhaps not 

formally "disciplined," were nonetheless determined by the districts or 

other agencies to have engaged in the conduct alleged. RP 4 (2124103); 
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Decl. of Alison P. Howard in Supp. of Seattle Times' Mot. for Fees, Costs 

and Statutory Penalties against School Districts ("Howard Decl."), Exs. A- 

F (designated for Clerk's Papers herewith and attached hereto as Appendix 

1 for the Court's convenience). The Times stands behind all of & factual 

and legal claims in its opening brief and here. The record and case 

lawfully support such claims. 

A. 	 The Parties Have Waived Any Objections to the Times' 
Evidence. 

A party that takes issue with offered evidence must lodge the 

objection or move to strike it at the time the evidence is offered or lose the 

opportunity to object to its admissibility. ER 103(a)(l); State v. Perez-

Cervantes, 141 Wn.2d 468,6 P.3d 1160 (2000).' The Times submitted 

numerous declarations and other documentary evidence during the course 

of the litigation. The parties did not object to such evidence when it was 

introduced and considered by the trial judge.2 The parties agreed that the 

declarations of reporters who observed witness interviews were admissible 

and not hearsay, CP 536, a fact no party disputed when this confirmation 

I See also State v. Newbern, 95 Wn.App. 277, 975 P.2d 1041 (1999) (appellate court 
refused to review ruling regarding admissibility of expert testimony and regarding 
judicial notice, where no objections had been made at trial); Peeples v. Port of 
Bellingham, 93 Wn.2d 766,613 P.2d 1128 (1980) (court may properly consider hearsay 
in finding an element of adverse possession when there is no objection or motion to 
strike). 
2 Specifically, no objection or motion to strike was made to the evidence included at CP 
263-64, 273-322, 409-10, 417-28, 429-34, 435-38, 440-517, 518-23, 524-29, 617-19, 
620-22, 769-7 1 .  
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was made to the trial judge. Further, the statements in those declarations 

are and were admissible had anyone objected as they are party opponent 

admissions and thus admissible under ER 801 (d)(2). The materials 

presented by the Times, and cited in its opening brief and this reply, are 

appropriately part of the appellate r e ~ o r d . ~  

B. 	 There is Ample Unrebutted Evidence in the Record 
Establishing the Legitimacy of the Public's Concern. 

The central issue regarding disclosure is whether the public's 

interest in the names redacted is "legitimate" or not. The record is replete 

with evidence demonstrating the public's legitimate concern regarding 

allegations of teachers' sexual misconduct with students and the names of 

the accused teacher, his or her school, and the school level personnel 

involved. See, e.g., CP 263-64, 273-322,409-10, 417-38, 440-529, 582. 

A six-month examination by Education Week, a periodical that 

covers the education community, found "at a minimum, hundreds of cases 

involving sexual abuse of students are unfolding publicly at any given 

time." CP 274. The same examination revealed that school officials "have 

fallen short in their duty to keep students safe," resulting in multimillion- 

The Times, on the other hand, preserved its objections to much of the other parties' 
"evidence." It timely objected to or moved to strike the evidence when it was offered and 
explained to the trial court the insufficiency of such submissions to meet plaintiffs' 
burden. See, e.g., CP 633,681-82,730-31,775-76, 815-16; see also CP 681-82 and RP at 
50 (2124103). 

SEA 15211 3 9 ~ 140702-358 



dollar jury verdicts for victims or in costly out-of-court settlements. CP 

282, 285-86. These failures reflect the lack of training on sexual abuse 

issues, professional ethics and policies on responding to sexual abuse. CP 

287. They also reflect a reluctance to come forward to report allegations 

against colleagues and a general skepticism about allegations against 

fellow school employees, a skepticism that at times translates to 

antagonism toward the accuser. CP 282,287,293-94. 

To remove offenders from their schools while avoiding court 

battles with fired employees, districts may opt to cut a deal that requires 

the districts to withhold any information about the misconduct. CP 292-93, 

296-97, 309. The Education Week report described a "familiar" 

phenomenon where districts let accused teachers "slip away" when 

allegations are made, landing in new districts where the officials "remain 

in the dark until too late." CP 296-97. A four-year study funded by the 

U.S. Department of Education - and included in the record in this case -

reaches the same conclusion, "uncovering a number of cases in which a 

teacher confronted with allegations of sexual abuse of a student in one 

district turned up in another, with the hiring district knowing nothing 

about these allegations." CP 309. The report noted, "The practice is 

common enough that the superintendents referred to it as 'passing the 

trash."' Id. . 
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The record demonstrates that this practice occurs in Washington. 

The Times provided evidence of first-degree child molestation charges 

against local public school teacher Richard E. Buckley. CP 409- 10, 4 17- 

25. According to the probable cause certification, Buckley, a teacher at 

Issaquah Middle School and later at Oliver Hazen High School, had put 

his hands in a 12-year-old girl's underwear and bra. CP 420-21. The girl's 

mother informed police that she had reported Buckley to the Issaquah 

School District five years earlier, alerting the district to Buckley's 

inappropriate relationship with her then 1 1 - and 12-year-old 

stepdaughters. CP 421. The older of the two girls later admitted to having 

an intimate relationship with Buckley, which began she was 16 and he was 

a teacher in the Renton School District. CP 421. According to the 

prosecutor's summary, Issaquah School District had reprimanded Buckley 

for the earlier behavior. CP 422. Buckley subsequently was hired by the 

Renton School District. CP 42 1, 423. 

The record also includes evidence of allegations of misconduct 

against teacher and wrestling coach James R. "Randy" Deming and his 

moves around districts across the state. CP 429-34. In 1983 and 1985 the 

Blaine School District in Whatcom County investigated and later 

disciplined Deming in connection with sexual misconduct allegations. CP 

433. In 1987 police investigated allegations of inappropriate touching, but 
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did not file charges; the district required him to attend counseling. CP 433. 

In 1990 Deming was charged with child molestation, but the charges were 

dropped when he offered to resign from teaching. CP 433. He was hired 

by the Mount Adams District in Yakima County in 1995 and was under 

investigation by county and school officials in 2003 following allegations 

of inappropriate touching of middle school girls. CP 432. See also records 

regarding Washington teacher Ed LaRosa. CP 422-28. 

1. 	 Disposition Does Not Indicate Truth or Falsity of 
the Allegations. 

The record also demonstrates that the districts' determination of 

whether discipline is warranted has little relationship to whether the 

allegations were true or false. For example, Seattle School District 

("SSD") indicated that no discipline was imposed on Susan Lacey, Reese 

Lindquist, Sione Hefa, Charles Estin, Lukes Markishtum or Michael 

Wiater. CP 2203-07. Instead, each of their cases was disposed of by 

resignation or retirement. CP 2205-06. Yet SSD found that it had probable 

cause existed to terminate Lacey's employment based on a determination 

that she had inappropriate sexual contact with minor children in 1994. 

Howard Decl., Ex. A, at App. 1. SSD notified Lindquist that it had 

information that he solicited and had sex with minors while they had been 

students in the District and later informed OSPI that it had reason to 
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believe Lindquist "committed acts of unprofessional conduct, in soliciting 

and having sex with minors and other sexual misconduct." Id.,Ex. B. 

SSD informed Hefa that its investigation revealed he "went to the home of 

one of your female students at 3:00 a.m. on Sunday, January 22, 1995, you 

were let inside, and that you forced her to have sex with you. The 

investigation also revealed that you have asked this same student to come 

into your office at Sharples and kissed her on the mouth." Id., Ex. E. SSD 

reported to OSPI that it had determined that Estin "committed acts of 

unprofessional conduct" based on a report from a female student who said 

Estin had put his hand on her thigh and described an erotic dream about 

the two of them. Estin did not deny this. Id., Ex. F. SSD issued a letter to 

Markishtum informing him that SSD had probable cause to fire him for, 

among other things, grabbing a student's shirt, pulling her backwards and 

trying to kiss her. Id., Ex. C. SSD received a report that Wiater was 

cohabiting with a female student. Id., Ex. D. 

Ava Davenport, former Employee Relations Administrator for 

SSD, testified that though teachers at times do "stupid stuff' (RP 80 

(3/25/03)), districts have developed a regular practice of issuing an oral 

warning, which she described as constituting discipline, in lieu of making 

a written record so that an administrator need not "[paper] their file" out of 

consideration for the employee so as not to document the infraction in 
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written form. Id. at 58-59. She stated that while administrators are advised 

to try and pass along the knowledge of such oral warnings to those who 

take up their positions in the future, no certain safety measure was in place 

to assure that successive administrators would become aware of the oral 

discipline. Id. at 63-64. 

The evidence collectively establishes the tremendous pressures 

upon the districts not to document events. See, e.g., CP 63-69; RP 58-59 

(312.5103). Districts instead issue oral reprimands, oral warnings, and 

written warnings and cautions termed letters of direction as a means of 

avoiding administrative and employment battles, not because there is 

serious question as to the validity of the underlying accusations or 

findings. See, e.g., CP 63-69; RP 58-59 (3125103). Davenport testified that 

the practice of issuing written warnings (aka letters of direction) was a 

form of discipline. RP 59 (3125103). See also CP 64, 82, 529, 1821-23. 

Administrators report feeling a greater threat of lawsuits from employees 

than from student victims. CP 184, 205, 290. 

2. 	 Districts Fail or are Unable to Consider Earlier 
Allegations. 

Districts fail to consider, or are unable to consider past allegations 

due to poor reporting and record keeping practices. CP 152-54, 186-88, 

208-1 1,436; RP 63-64 (3125103). Even when personnel are advised to 
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consider such allegations, documentation of such allegations, including 

letters of reprimand and evidence of discipline stemming from such an 

investigation, is not in accessible files. CP 152-54, 524-29; RP 63-64, 1 13- 

14 (3125103). 

3. 	 Districts Fail to Report Allegations Against 
Teachers to Outside Authorities. 

District personnel reported that allegations regarding 

nonemployees were routinely forwarded to Child Protective Services 

("CPS") andlor police, whereas school personnel report feeling compelled 

to first investigate allegations levied against employees themselves and 

determine their truth as a prerequisite to reporting these allegations 

outside. See CP 21 1,214, 220-21, 437, 521, 523. 

Schaefer said that during his 17 years as a teacher and 13 years as a 

principal or assistant principal he had never reported an allegation of 

misconduct to CPS. CP 437. Taylor said that she had been a school 

administrator for nine years and a teacher for five and had never reported 

an allegation of misconduct against a teacher to CPS. CP 523. She said 

that in the case of allegations of abuse against a non-teacher, she would 

immediately contact CPS; in the case of similar allegations against a 

teacher, she said she would investigate the matter first. CP 523. 

BSD administrator Karen Clark said that in the case of allegations 
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against parents, a referral would be made to CPS without interviewing the 

parent. CP 52 1 .  If the allegation was made against a teacher, however, she 

indicated that school personnel would likely first investigate the matter, 

including speaking to the accused teacher, before referring the matter to 

CPS. CP 521. She said the school would not refer all sexual "harassment" 

complaints to CPS, only more serious harassment matters, such those 

involving touching or fondling. CP 52 1. Similarly, SSD administrator 

Margo Holland said that officials would report allegations of sexual 

misconduct against a parent to police immediately but would not 

automatically do the same if the allegations were against a teacher. CP 

527. Davenport, who now practices in Washington, D.C., testified that 

under D.C. law she is compelled to and now reports all allegations against 

employees to child protection authorities or police; she could not confirm 

that was the practice in Washington state. RP 40 (3125103). RCW 

26.44.020 requires Washington teachers to report all such allegations to 

CPS. District personnel's routine failure to report allegations about a 

colleague violates state law. 

Extensive guidelines and trainings exist for those who investigate 

these claims. CP 273-3 14, 440-5 17. But the record indicates that district 

personnel who conduct such investigations generally lack any experience 

and training in this area. See, e.g., CP 437-38. Administrators who had 
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been with Districts for years and even decades acknowledged having done 

a few investigations involving sexual misconduct allegation against an 

employee. See, e.g., CP 520, 526. 

4. Districts Fail to Follow Advisable Processes. 

It is essential that alleged victims and witnesses be interviewed, by 

people with adequate training to conduct such interviews and an 

understanding of sexual misconduct. See, e.g., CP 440-5 17. Davenport 

testified she was hesitant to interview students and witnesses in response 

to allegations because of the necessity to balance the interests of the 

teacher. RP 35 (3125103). 

Though generally a teacher should be removed from the classroom 

during an investigation, RP 50-51 (3125/03), Davenport testified that 

teachers can be placed on administrative leave or reassigned to other 

duties during the pendency of the investigation. Id. at 50. These actions 

are taken to ensure that students who will be interviewed will not be 

impacted by continued association with the accused teacher. Id. at 50. She 

stated that it can be "not responsible" to leave a student in the classroom 

with the accused teacher during an investigation. Id. at 53-54. Again, in 

few, if any, of the cases below are the teachers removed from contact with 

the student witnesses and alleged victims who are to be interviewed. The 

teacher is left in the classroom, and students are interviewed while 
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regularly attending the teacher's class, knowing the teacher will learn 

exactly what they reported during their interviews. 

Clark stated that she believed it would be inappropriate to 

interview the student with the accused teacher in the room. CP 522. 

Nonetheless, there are examples where the only time the alleged victim 

was interviewed it was in the presence of the accused teacher. See, e.g., 

CP 436 . 

5.  	 The Parties Acknowledge the Legitimacy of the 
Public's Interest in Monitoring Allegations and 
the Districts' Responses. 

The other parties acknowledge that the public has a legitimate 

concern in learning the details of allegations and in monitoring the 

agencies' responses. S6 App. Br, at 13; S9 Resp. Br, at 2; B 1 1 Resp. Br, at 

1; Resp. Does Br. at 26. They argue that the public's concern with the 

names of the teacher, name of the school and name of all school level 

personnel is not legitimate. But most requests will not be requests for 

records of anonymous or unknown people. This is not, as one party 

suggests, a threat. It is simply reality. Parents who learn that a teacher is 

being investigated for misconduct will ask for records involving that 

teacher. Journalists who know the identity of investigated teachers will ask 

for the records by name. When the name is known, under the other parties' 

theories, the requester would be entitled to no information and no means 
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to satisfy their interest in monitoring agency action -- an interest all parties 

acknowledge is "legitimate." This case illustrates the problem. The Times 

knew the name of an individual John Doe, John P. Vaughan, and because 

of this was afforded no records regarding this individual during the 

litigation and only obtained records once the trial court determined the 

allegations were true. 

Davenport testified that parents had a legitimate concern regarding 

the details of and status of employee misconduct investigations and that 

she found such a concern to be reasonable. RP 8 1 (312.5103). She testified 

that she had received expressions of concern from parents when they were 

not able to learn what had happened with an investigation of a teacher, 

including situations when the teacher was not disciplined as a result of the 

investigation. Id. at 82. She stated that parents were concerned at being 

denied the basis upon which the district had chosen not to impose 

discipline and that this concern was understandable. Id. at 82-83. The rule 

proposed by the other parties - acknowledging the legitimacy of the 

interest in obtaining all records of an investigation, but not in learning the 

names of employees and schools involved - is unworkable. The public has 

a right to monitor the actions of the agencies, and in most occasions the 

request will be for a specific individual's records and not for records of 

unknown employees. 
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Further, the record demonstrates numerous instances where 

teachers move from district to district avoiding detection and discipline for 

years. CP 422-34. There is a legitimate public concern in learning the 

names, certificate numbers, and schools of accused teachers because 

without such information the public can never assess the adequacy of 

governmental investigations and determine if the same teacher is being 

investigated and not disciplined by different schools or districts. Without 

names, the Times and public could not tell if S10 in this case was also B 11 

or FW5. We would never know if a teacher was allowed to quit his job 

with one district only to obtain employment at another. Without names, 

certificate numbers and school names, the public cannot tell whether local 

school districts are complying with the law and reporting matters when 

required to OSPI, CPS or police. Without names, the public could not 

know about the teachers, like Lacey and Lindquist, who while described at 

the district level as the subjects of unsubstantiated allegations, were 

convicted sex offenders with public court files documenting the truth of 

the same allegations. 

Without names of other staff involved, the public cannot assess if 

the same administrator investigates multiple teachers and yet fails in all 

cases to deem them sustained or report the allegations outside the agency. 

Without staff names, the public cannot assess if an investigator has been 
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adequately trained or has any experience in such investigations. In short, 

names matter. They are the key to connecting the dots and achieving a full 

picture of the agencies' handling of the allegations." 

Respondent Does argue vehemently that the Times lacks evidence 

to support claims that districts cut deals with teachers, enter into 

settlement agreements allowing them to resign and agreeing not to tell 

future employers about the past complaints. The record in this case 

provides ample evidence of such agreements. See, e.g.,CP 74, 153,297- 

304, 1504-1 648. Further, Respondent Does' attorney is able to make this 

argument only because additional evidence in support of these facts was 

excluded from this Court's consideration at his request. '~he Times notes 

with interest the claim by B 1 1 that "[n]owhere in the structure of our 

society do we allow the merits of an issue to be determined without an 

opportunity for both sides to present evidence in support of their 

respective positions." B 11 Resp. Br. at 3. Yet, in this appeal, the Times 

-has been prevented from fully advising this Court of exactly the problems 

the Times has described. Though B 11 was allowed to submit declarations 

S9's examples of stories published by the Times does not show otherwise. Those were 
cases where the Times knew the names and used the names to fully investigate the 
matter. Here, the other parties would prevent the Times from learning and using names to 
investigate. 
5 See Resp. John Does' Mot. to Strike Improper Materials and Award Sanctions; Resp. 
John Does' Resp, to Times' Mot. to Have Court Take Judicial Notice; and Resp. John 
Does' Opp. to Second Mot, for New Evidence or to Modify the Commissioner's Ruling 
of March 12, 2004, and related response briefs of the Seattle Times to same and CP 2329-
33. 
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for review by the panel on the merits, and though S6, B 11 and S9 all 

submitted materials not in the record in support of their opening briefs, 

and S9 now submits newspaper articles and journalism association records 

with his reply, the Times has been prevented from citing to this Court the 

complete public records obtained a result of this lawsuit illustrating 

additional causes for the public's legitimate public concern with 

monitoring agency action. Thus, while there is ample evidence in the 

record -which was not objected to below - establishing the harms the 

Times alleges occur if the public is denied complete records, there is 

considerably more evidence in this Court's files - of which the parties are 

well aware - establishing the legitimacy of the public's concern. 

Respondent Does protestations of lack of proof under such circumstances 

are disingenuous, at best. 

C .  The Records Relate to Governmental Activity. 

The other parties suggest that the activity is not governmental 

because some teachers are now retired or, in the words of S9, "sexual 

misconduct does not necessarily occur in the classroom" and thus is not 

necessarily on-the-job misconduct. The districts' receipt of, and response 

to, allegations of sexual misconduct is "governmental." The person 

accused was at the time of the alleged act a public school teacher and 

government employees and agents performed the investigation. The 
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records, including names, are essential to the public's understanding and 

monitoring of this governmental response. 

The alleged "harms" to the public interest if names are released 

have not been established by the other parties and are mere speculation 

and conjecture. No evidence was submitted showing that teachers will 

leave or decline to enter the profession. In fact, teachers whose names 

have been released in this case continue to teach. Disclosure of teacher 

names will not require further hearings or divert funds from public 

education. Disclosure of names will not deprive our children of an ample 

education. No teacher has come forward saying they will reject a "letter of 

direction" and force their district to proceed with a public grievance 

proceeding, and such a claim would be contrary to common sense. And 

the plaintiffs and agencies have steadfastly refused to claim that disclosure 

will deter reports of abuse, presumably because teachers must report 

suspected abuse so their silence would not only be reprehensible but also 

illegal. There is no factual basis or evidence to support these alarmist 

beliefs. 

D. RCW 42.17.310(1)(d) Cannot Apply to this Case. 

RCW 42.17.31O(l)(d) is only available to "investigative, law 

enforcement, and penology agencies, and state agencies vested with the 

responsibility to discipline members of any profession." Local school 
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districts are none of these and thus are not covered by (l)(d). The cases 

cited by the other parties regarding (l)(d) do not support withholding of 

names based on privacy in any event - and the privacy analysis under both 

(l)(d) and RCW 42.17.3 1O(l)(b) are the same and look to whether 

information is both highly offensive to a reasonable person and of no 

legitimate concern to the public. RCW 42.17.255. Cowles Publishing Co. 

v. State Patrol, 109 Wn.2d 712, 727, 748 P.2d 597 (1988), expressly 

denied exemption of officer names based on privacy. Respondent Does 

baldly misstate the Court's express holding in that case. Further, in Cowles 

Publishing Co. v. Spokane Police Department, the Supreme Court held 

that "the fact that allegations have not yet been proven is not persuasive of 

the need to provide blanket protection for purposes of a defendant's 

privacy." 139 Wn.2d 472, 479, 987 P.2d 620 (1999), as amended on denial 

of reconsideration (2000). The Court held, "Rarely would criminal 

allegations so devastate the reputation of the suspect that 

nondisclosure would be necessary to protect against the effect of false 

accusation." 139 Wn.2d at 479 (emphasis added). 

E. Records Cannot be Exempt under RCW 42.17.330. 

Disregarding the Supreme Court's clear holding in Progressive 

Animal Welfare Society v. University of Washington ("PAWS"), the 

Respondent Does continue to maintain that RCW 42.17.330 provides an 
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independent basis to withhold records. Resp. Does Br. at 24. They 

continue to cling to Dawson v. Daly, 120 Wn.2d 782, 845 P.2d 995 

(1993), even after the PAWS Court "decline[d] to endorse our dicta in 

Dawson v. Duly that section .330 creates an independent source of 

exemptions." PAWS, 125 Wn.2d 243, 261 n.7, 884 P.2d 592 (1994) 

(internal citations omitted). The Court emphasized 

RC W 42.17.330 is simply an injunction statute. It is a 
procedural provision which allows a superior court to 
enjoin the release of speci$c public records if they fall 
within speci$c exemptions found elsewhere in the Act. .. . 
Treating section ,330 as an exemption, that is, as a method 
of withholding otherwise disclosable public records, is the 
exact functional equivalent of the error underlying Rosier. 
It also contradicts the Legislature's command to construe 
the exemptions narrowly and would render portions of the 
Act superfluous. 

Id. at 257, 260-61 (emphasis in original). The earlier decision of In re 

Rosier, upon which other parties continue to rely, was expressly 

overturned by the Legislature with a clear statement limiting exemptions 

under the PDA. RCW 42.17.251, .255. 

F. 	 Tacoma v. Tacoma News Does Not Support Exemption 
Here. 

False light has not been accepted in the state of Washington. 

Eastwood v. Cascade Broad. Co., 106 Wn.2d 466,463-74 (1 986). Mark v. 

Seattle Times, 96 Wn.2d 473, 635 P.2d 1081 (1 981), dealt with defamation 

- not false light invasion of privacy -- and Hearst v. Hoppe, 90 Wn.2d 

123, 580 P.2d 246 (1978), dealt with the Restatement definition of 
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invasion of privacy by publication of private facts. 

Tucomu v. Tacoma News, 65 Wn. App. 140, 827 P.2d 1094 (1992), 

from Division Two ignored the definition of privacy under the PDA and 

looked instead to the tort of false light, not adopted by our legislature and 

not recognized as a tort in this state. The Tacoma News decision is flawed 

and factually distinguishable from every one of the cases involved here as 

none of the investigations here were performed by four separate 

independent agencies, none of whom employed the accused, by personnel 

specifically trained to conduct such investigations, and involving only an 

anonymous complaint. 

Respondent Does mischaracterize and understate the holdings and 

significance of the case cited by the Times in its opening brief. The 

Tacoma News case is the only published case to exempt records of 

governmental investigations of misconduct based on the alleged truth or 

falsity or unsubstantiated state of the allegation. It should not be followed 

by Division One. 

G.  Review of Declarations is De Novo. 

Appellate courts review the record and trial court factual 

determinations de novo in PDA cases. Brouillet v. Cowles Pub1 'g Co., 1 14 

Wn.2d 788, 791 P.2d 526 (1990); RCW 42.17.340(3). "Where, as here, a 

trial court's order is based solely on documentary evidence, affidavits and 
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memoranda of law, our review is de novo." Limstrom v. Ladenburg, 136 

Wn.2d 595,612-13,963 P.2d 869 (1998) (emphasis added). Cowles 

Publishing Company v. State Patrol, 44 Wn. App. 882,724 P.2d 379 

(1 986), does not require a "substantial evidence standard" when the record 

contains written declarations. In the Cowles case "much if not all of the 

evidence presented to the Superior Court consisted of witness testimony." 

44 Wn. App. at 888. The case involved several days of live witness 

testimony, and not mere witness declarations. 44 Wn. App. 882; 109 

Wn.2d 712, 748 P.2d 597 (1988). The case before this Court involved the 

brief testimony of two witnesses via telephone but the remainder of the 

evidence was documentary and written declarations from witnesses who 

were never observed by the trial court or cross-examined by counsel. The 

appellate court is in the same position as the trial court in weighing the 

declarants' written statements. As the supreme court stated in Lirnstrorn -

12 years after the lower appellate court Cowles case Respondent Does cite 

-- review of witness affidavits is de novo. 

H. 	 The Times Has Adequately Preserved its Issues on 
Appeal. 

The trial court issued 13 pages of purported "findings of fact" 

regarding a total of 38 plaintiffs from four consolidated lawsuits. The 

parties argue that because the Times did not devote numerous pages of its 
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limited brief listing each purported finding as an assignment of error, that 

each "finding" is a verity in the appeal. As this Court stated in Noble v. 

Lubrin, a reviewing court may excuse a party's failure to assign error on 

specific findings of fact when the briefing makes the nature of the 

challenge clear and the challenged finding is argued in the text of the brief. 

1 14 Wn. App. 8 12, 8 17, 60 P.3d 1224 (2003); see also RAP 1.2(a); 

Daughtry v. Jet  Aeration Co., 91 Wn.2d 704, 709-10, 592 P.2d 631 

(1 979). Moreover, conclusions of law that are erroneously designated as 

findings of fact are subject to appellate review even when not listed as an 

assignment of error. Noble, 1 14 Wn. App. at 81 7-1 8; Union Local 1296, 

Int ' I  Ass 'n of Firefighters v. Kennewick, 86 Wn.2d 156, 161 -62, 542 P.2d 

1252 (1975). 

The Times listed 16 of the paragraphs labeled "findings of fact" in 

its notice of appeal, its briefing makes the nature of the challenges clear, 

and the challenged finding were argued in the text of the brief. The notice 

and the Times' brief clearly places the parties and Court on notice of the 

matters on which the Times contends the trial court erred. The Times 

contends that the trial court erred when it determined that allegations were 

thoroughly, adequately or extensively investigated or that investigations 

found allegations to be false or unsubstantiated or that misconduct found 

to have occurred was insubstantial, insignificant, not significant or 
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relatively minor. Findings at 77 14-16, 19, 20-22, 24-25,27, 30, 32, 34, 36 

at CP 101-08. The Times contends the trial court erred when it concluded 

that the court had been given all of the records responsive to the Times' 

requests because evidence now establishes this was untrue. Finding at 7 8 

at CP 99. The Times contends that the trial court erred in concluding that 

disclosure of employee names will harm the public's interest in efficient 

government and damage vital governmental functions. Finding at 7 10 at 

CP 100. The Times brief makes clear that the Times contends the trial 

court erred when it denied the Times names of teachers based on the 

above reasoning including the trial court's reliance on the nature of 

discipline imposed or the "significance" in the judge's mind of the 

"misconduct" committed as the key to whether or not names should be 

released. In short, the Times makes clear that it contends the label 

assigned to an allegation -whether false, substantiated, unsubstantiated -

or the court's assessment of the significance of established misconduct -

does not remove the matter from the public's legitimate concern. The 

Times contends that none of the investigations rose to the level of the 

investigation in Tacoma v. Tacoma News, where Division Two determined 

unsubstantiated allegations could be deemed to be false, and under the 

facts of that case not a matter of legitimate public concern, and it has 

illustrated the inadequacy of the investigations performed in all these 
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cases. Finally, the challenged findings - particularly paragraph 10 -- are 

not findings of fact but are conclusions of law reaching the ultimate legal 

question of whether or not records fall within an exemption to the PDA. 

The issues and assignments of error contained in the Times' brief 

adequately inform the parties and Court the matters with which the Times 

takes issue. Such "findings" must not be treated as verities for this appeal. 

Such findings must be review de novo. 

I. 	 The Trial Court Abused Its Discretion in Entering the 
Protective Order. 

Respondent Does did not seek their protective order for seven 

weeks after the first disclosures occurred though they knew of the 

disclosures. CP 86-91; RP 41 (3125103).The original request related solely 

to disclosures in "hearings" - something the trial court denied. The 

original request did not address disclosures in witness interviews outside 

of a hearing or in documents provided by plaintiffs. The plaintiffs 

mischaracterize the timing and nature of their protective order request. 

The trial court abused its discretion in imposing a protective and gag order 

on the media when the plaintiffs' own actions resulted in the release and 

they unnecessarily delayed seeking relief for weeks after the Times had 

obtained and "used" the information. 

The records the Times obtained were provided in accordance with 
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the Times' PDA requests, not civil discovery. The plaintiffs were the 

conduit for those records - as plaintiffs had been given the records by the 

districts and plaintiffs wanted to ensure proper redaction (RP 65 (2124103)) 

- but the authority for providing the records in redacted form came from 

the PDA and not CR 26 or CR 34. This case is unlike Seattle Times v. 

Rhinehart, 467 U.S. 20 (1984), which dealt with whether the First 

Amendment could prevent imposition of a proper CR 26 protective order. 

Here, the Times obtained material through the PDA, weeks before any 

protective order was sought, and weeks later plaintiffs sought to prevent 

the media from using or publishing the information. 

The trial court abused its discretion as it did not give adequate 

weight to the First Amendment news gathering interests of the reporters 

and newspaper who were involved in the interviews and record receipt in 

this case. The Times' counsel conducted informal interviews of witnesses. 

The Times received District records pursuant to its PDA requests to the 

Districts and not a CR 34 discovery request. Plaintiffs' counsel was the 

conduit for the Districts' production to the Times in part because he asked 

for the right to review records being released to ensure names had been 

adequately redacted and because plaintiffs' attorney claimed to have 

already been given responsive records from the Districts cutting down on 

the time involved to provide a set to the Times. The Times and its counsel 
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were provided information, without any restrictions, for many weeks 

before any protective order was sought. The reporters gathered the 

information not as parties but as journalists investigating a story. 

When a trial judge applies an incorrect legal rule in granting a 

protective order, and does not give adequate consideration to the public's 

and press' First Amendment rights in gaining records related to a legal 

proceeding, the judge has abused his discretion and his ruling must be 

amended or overturned. See, e.g., Dreiling v. Jain, No. 73756-8, -Wn.2d 

P.3d -, 2004 WL 1404179 (Wash. June 24, 2004); Foltz v. State--, 

Farm Ins., 33 1 F.3d 1 122 (9th Cir. 2003). The trial court abused its 

discretion and his order should be vacated or the matter remanded. 

J. 	 The Trial Court Abused His Discretion in Denying Fees 
to the Times Based on CR 65. 

CR 65 requires a bond and contemplates an award of fees to a 

party that overturns a wrongfully issued injunction. CR 65. PDA cases are 

not exempt from this general rule. The Washington Supreme Court 

recognized: 

While no provision of the [PDA] authorizes the award of 
actual costs and attorneys' fees to an objector who 
successfully obtains an injunction against disclosure, such 
costs and fees may be awarded where a party succeeds in 
getting a wrongfully issued injunction dissolved. 

Spokane Police Guild v. Washington State Liquor Control Bd., 1 12 Wn.2d 
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30, 35, 769 P.2d 283 (1989). This Court, in Seattle Firefighters Union 

Local No. 27 v. Hollister, awarded attorneys' fees to a requester against a 

private party that obtained an injunction when the requester successfully 

overturned the PDA injunction. 48 Wn.App. 129, 138, 737 P.2d 1302 

(1 987). The trial court abused its discretion in denying fees to the Times 

under CR 65 because here injunctions were entered, and the Times rights 

were denied, based on untruthful claims and non-existent, unwilling, and 

deceased plaintiffs. Respondent Does' lawyer did not represent at least 

seven of the people for whom he sought and obtained an injunction. Two 

of the purported plaintiffs were dead. Two others were convicted child 

molesters and a number of others, while not disciplined by the districts, 

were determined to have engaged in sexual misconduct against children 

and thus they had not been exonerated or falsely accused. Confederated 

Tribes v. Johnson, 135 Wn.2d 734, 958 P.2d 260 (1998), and Quinn v. 

King County Fire Protection Dist., 111 Wn.App. 19,44 P.3d 865 (2002), 

do not support a denial of fees in this case. The trial court abused his 

discretion and the denial must be overturned. 

K. 	 The Times Fee Claim Against the Districts is Proper 
and the CR 11 Motion Must be Denied. 

The issue of the Times' fee claim against the Districts is now the 

subject of a related appeal and will be addressed more fully in the Times 
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subsequent appellate brief on that issue. There is inadequate space here to 

address all of the misstatements of law and fact in the districts' response 

brief. The Supreme Court held that the agency in Confederated Tribes had 

argued for disclosure and against exemption through the litigation, 135 

Wn.2d at 742 ,as the agency's briefs in that case clearly show. 

Declaration of Andrew M. Mar in Support of Seattle Times' Motions for 

Fees, Costs and Statutory Penalties against School Districts, Ex. B at 23- 

24,26-47 (designated as Clerks Papers herein and attached as Appendix 2 

for the Court's convenience). 

Here the Districts argued against disclosure, in favor of 

exemptions, and provided declarations in support of motions to deny the 

Times access to records. CP67-69, 80-82, 152-22 1, 858-60; FW 3, 16- 17 

(216103); RP 13-14, 33 (2124103). FWSD filed an appellate briefing urging 

the Court to declare records exempt. FWSD Resp. Br. at 8. The Districts 

are not like the agency in Confederated Tribes. It was not error to seek 

appellate level fees against these districts under RAP 18(b), and the Times 

request was well grounded in fact and is warranted by existing law or a 

good faith argument for the extension, modification, or reversal of existing 

law and did not violate CR 11. The Districts here were not "neutral," as 

their own submissions illustrate. The Times' requests were proper PDA 

requests, as the trial court originally interpreted them to be during the case 
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below, RP 10-11 (2124103). FWSD did not release all records ordered by 

the trial court to be released and instead withheld and still withholds 

responsive records in defiance of that order. Earl-Hubbard Decl. in Supp. 

of Civil Rule 60 Motion (designated for Clerk's Papers herewith and 

attached as Appendix 3 for the Court's convenience). Doe I. v. State 

Patrol, 80 Wn.App. 296, 908 P.2d 914 (1996), has not been overruled. 

The Districts cannot cite to any evidence that it has, and at least one of 

these Districts was ordered to pay attorney's fees and statutory penalties to 

the Times in a case factually identical to this one, because the district 

proved itself to be against the Times in an injunction action filed against 

the district by a private party. Earl-Hubbard Decl, in Supp, of Mot, for 

Attorney's Fees, Costs and Statutory Penalties 7 6 & Ex. E (designated as 

Clerks papers herein and attached herewith as Appendix 4 for the Court's 

convenience). 

Further, though the Districts argue in their appellate brief that the 

trial court did not deny the Times fees against the Districts, in the trial 

court they argued the opposite - contending that the paragraphs of the trial 

court's order and findings -which the Times identified in its notice of 

appeal - in fact did deny the Times such fees. CP 2530; Notice of Appeal, 

Div. I Cause No. 54380-6. The findings and order were not understood to 

deny a fee claim that had not previously been made, briefed or argued, and 
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so such denial was not listed as an assignment of error in the opening 

brief. The Times adopts its argument in Section 1.H above as to why 

assignment of error should be excused. 

L. B l l ' s  CR 11 Motion is Frivolous and Must be Denied. 

B11 has sought CR 1 1 sanctions from the Times for opposing 

B 1 1's appeal of an order granting the Times' access to his records. The 

Times prevailed against B 11 below. B 11 cites no justification for 

sanctions against the Times; none exist. 

RESPECTFULLY SUBMITTED this 7th day of July, 2004. 

Davis Wright Tremaine LLP 
Attorneys for RespondentICross- 
Appellant the Seattle Times Company 

c.J*@&&' 
Michele Earl-Hubbard, WSBA #26454 
Alison Howard, WSBA #30124 
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CERTIFICATE OF SERVICE 

The undersigned certifies under penalty of perjury under the laws 

of the State of Washington that the foregoing is true and correct. 

1 .  I am employed by the law offices of Davis Wright 

Tremaine LLP. 

2. On July 7,2004, I caused to be served a true and correct 

copy of the Reply Brief of Seattle Times Co., on the following per the 

indicated method of service: 

Tyler K. Firkins 
Van Siclen, Stocks & Firkins 
721 45th Street N.E. 
Auburn, WA 98002- 138 1 

Via messenger & U S .  Mail 

Jeffrey Ganson 
Dionne & Rorick 
900 Two Union Square 
601 Union Street 
Seattle, WA 98 10 1 

Via fax & U S .  Mail per agreement 

Joyce L. Thomas 
Frank Freed Roberts Subit & 
Thomas 
705 Second Avenue, Suite 1200 
Seattle, WA 98 104- 1798 

Via email & U.S. Mail per 
agreement 

Michael Hoge 
Perkins Coie 
1201 3'd Avenue #4800 
Seattle, WA 98 101 

Via email & U S .  Mail per 
agreement 

Steve Paul Moen 
Shafer, Moen & Bryan 
1325 Fourth Avenue, Suite 600 
Seattle, WA 98101 -2539 

Via email & U.S. Mail per 
agreement 

David T. Spicer 
Samantha Arango 
Malone, Galvin, Spicer, PS 
10202 -5th Ave., NE, Suite 201 
Seattle, WA 98125 

Via email& U.S. Mail per 
agreement , 

, 

I 
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Leslie J. Olson 

Olson & Olson, PLLC 

160 1 5thAvenue, Suite 2200 

Seattle, WA 981 01 


Via email & US. Mail per 
agreement 

Jessica Goldman 

Summit Law Group, PLLC 

3 1 5 - 5th Avenue, # 1800 

Seattle, WA 98104 

Viu email & U.S. Mail per 

agreement 

John Cerqui 
Seattle Public Schools 
2445 3rd Ave. S. 
MS 32-151 

PO Box 34165 

Seattle, WA 98124 


Viafax & US. Mail per agreement 

DATED this 7th day of July, 2004 in Seattle, Washington. 
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IN THE SUPERIOR COURT OF THE STATE OF WASI-IINGTON 

IN AND FOR THE COUNTY OF KING 


BELLEVUE JOIRJ DOES 1-1 1, 1 

FEDERAL WAY JOHN DOES 1-5 and 1 

JANE DOES 1-2 and SEATTLE JOHN DOES ) NO. 03-2- 16548-4 SEA 

1-13 and JOIRl DOE, 1 


1 DECLARATION OF ALISON P. 
Plaintiffs, j I-IOWARD l[N SUPPORT OF 

1 SEATTLE TIMES' MOTIONS 
v. 	 FOR FEES, COSTS AND 

STATUTORY PENALTIES 
BELLEVUE SCI-IOOL DISTRICT #405, AGAINST SCHOOL DISTRICTS 

FEDERAL WAY SCHOOL DISTRICT #210, )

and SEATTLE SCHOOL DISTRICT #I,  


Defendants. 
And 1 

TI-IE SEATTLE TIMES COMPANY, 1 

Intervenor. ) 

I, ALISON P. HOWARD, declare as follows: 

1. I arn one of the attorneys for the Seattle Tirnes Company and I make this 

declaration on personal knowledge. 

2. The attached documents are all public records provided by the Seattle School 

District to the Times during the course of this litigation 

3. Attached as Exhibit A is a true and correct copy of a March 20, 1996 letter to 

Susan Lacey that the Seattle School District provided to the Times 
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Noted for hearing without oral argument: April 13, 2004 
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) SEATTLE TIMES7 MOTIONS 
? FOR FEES, COSTS AND 
.) STATUTORY PENALTIES 

BELLEVUE SCHOOL DISTRICT #405, ) AGAINST SCHOOL DISTRICTS 
FEDERAL WAY SCHOOL DISTRICT #210, ) 
and SEATTLE SCI-EOOL DISTRICT # I ,  j 

l6  	 Defendants. 1li 	 1 

11 THE SEATTLE TIMES COMPANY, 
l 8  

11 	 Intervenor. 

l 9  
I, ALISON P. HOWARD, declare as follows: 

2o I/ 
1. I am one of the attorneys for the Seattle Times Company and I make this 

declaration on personal knowledge. 

2. The attached documents are all public records provided by the Seattle School 

District to the Times during the course of this litigation. 

3. Attached as Exhibit A is a true and correct copy of a March 20, 1996 letter to 

Susan Lacey that the Seattle School District provided to the Times, 
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)
Plaintiffs, ) 
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BELLEVUE SCHOOL DISTRICT #405, )
FEDERAL WAY SCHOOL DISTRICT #210. ) 
and SEATTLE SCHOOL DISTRICT #I ,  j
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Defendants. 1 

And 1 
1 

THE SEATTLE TIMES COMPANY, 	 1 
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Intervenor. 

11 I, ALISON P. HOWARD, declare as follows: 
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No. 03-2-16548-4 SEA 

DECLARATION OF ALISON P.
HOWARD IN SUPPORT OF 
SEATTLE TIMES' MOTIONS 
FOR FEES, COSTS AND 
STATUTORY PENALTIES 
AGAINST SCHOOL DISTRICTS 

21 // 
1. I am one of the attorneys for the Seattle Times Company and I make this 11 	 I 


22 declaration on personal knowledge. 

23 2. The attached documents are all public records provided by the Seattle School 11 	 I 

24 District to the Times during the course ofthis litigation. 11 

3. Attached as Exhibit A is a true and correct copy of a March 20, 1996 letter to 
2s (111 	 1 

26 Susan L  a  t a t  the Se t t l e  School District provided to the Times. 
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BELLEVUE SCHOOL DISTRICT #405, 	 1 AGAINST SCHOOL DISTRICTS 
FEDERAL WAY SCHOOL DISTRICT #210, ) 

and SEATTLE SCHOOL DISTRICT # I ,  j
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Defendants. 1 


And 1 
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THE SEATTLE TIMES COMPANY, 	 1 

1 


Intervenor. 

20 I, ALISON P. HOWARD, declare as follows: 

21 1. I am one of the attorneys for the Seattle Times Company and I make this 

22 declaration on personal knowledge. 

23 2. The attached documents are all public records provided by the Seattle School 

24 District to the Times during the course of this litigation. 

25 3 .  Attached as Exhibit A is a true and correct copy of a March 20, 1996 letter to 

26 Susan Lacey that the Seattle School District provided to the Times. 
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15 

16 

17 

18 

19 

4. Attaclled as 15xhibit I3 is a true and correct copy of an October 16, 1992 letter to 

Reese Lindquist ; i n d  a November 9, 1992 letter regarding Mr. Lindquist that the Seattle School 

District provided to the Times. 

5 .  Attaclled as Exhibit C is a true and COI-rcctcopy of an October 16, 1996 letter to 
.P * 

Luke Markishtum that the Seattle School District provided to the Times. 

6. Attached as Exhibit D is a true and correct copy of a June 16, 1993 letter to 

Michael Wiater that the Seattle School District provided to the Times. 

7. - Attached as Exhibit E is a true and correct copy of a March 22, 1995 letter to  

Sione Hefa that the Seattle School District provided to the Times. 

8. Attached as Exhibit F is a true and correct copy of a February 24, 1999 letter 

regarding Charles Estin that the Seattle School District provided to the Times. 

I make this declaration under penalty of perjury under the laws of the State of 

Washington. 
P 


DATED this 

20 


2 1 


22 


23 


24 


25 


2 6 


27 


day of April, 2004 at Seattle, Washington. 

ByL-z/A
ALISON P. HOWARD 
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Susan Lacey 
C/O Paul 1 1 1achler 
Attorney a( Law 
1613 S m ~ t l ~  1heTower 
506 Second Avenue Sea& Publ~c 
Seattle, Wasl~ington 98 104 Schools 

Dear Ms Lacey 

This is to inform you of my determination that there exists probable cause to terminate your 
employment as a certificated non-supervisory employee oFSeattle Public ~ ? l ~ o o l s .  The reason for 
my determination is your inappropriate sexual conduct with minor children during the sururrler of 
1994. The District first learned of this conduct on November 6, 1995 

On November 6, 1995, you were placed on adn-r~rustrat~ve leave wit11 pay due to allegat~ons that 
you had ~nappropnate sexual conduct with mmor chrldren In the surnrtler of 1994 Subsequently, 
you were charged w~tl icr~rn[r~al You were offeredconduct in connectton with these two cluldren 
the opportunity to respond to these allegations on December 14, 1995 After the exchange of 

-	 correspondence between l-lurnan Resources D~rector lbcardo Cruz and your attorney, Paul 
Drachler, in December 1995 and January 1996, Mr Drachler submrtted a response on your behalf 
dated January 17, 1996 

Mr Drachler's response reveals that you did not deny engaging 111 sexual condukt wtt l  ttte two 
children Mr Drachler's response also fai(ed to address the fact that you had admitted to the 
Seattle Polrce Department that you had engaged [ n  sexuat conduct with the two children 

The District's investigation confirmed that you en_eaged in sexual conduct with two children in the 
summer of 1994 and that yo11 engaged in other inappropriate conduct when the children were 
present. You also asked the children not to reveal your conduct to anyone. Thus, you knew at 
the time you engaged in this conduct that it was wrong and that its disclosure would have adverse 
consequences for you. Your attorney has argued that since the children were not your students 
and that the conduct did not occur on school propeny, there is no connection between these 
incidents and your employment as a teacher. This is not a meritorious arsument As a teacher of 
children, you are expected to exhibit appropriate behavior with children at all times. Regardless 
of whether you are convicted orcr~m~nal conduct in th~s matter, your behav~or with these two 
children renders yo11 unf i t  to continue as a teacher since you 11ave violated a trust relationship with 
the children involved 

Your conduct. as descr~bed above, I S  unprofessional and immoral, demonsrrates a disregard or 
abandonment of generally recognized standards relating to the treatment or supersision of 
children, and cannot be tolerated by the District. 



Susan /,ace y 
Marc11 20. I000 
Page ? 

This not~ceI., glvell to you purru'int lo I(<'W 38A 405  300 If  you u11sll to appeal my 
dete[rn~[iat~orio f  [)~obalrle c n u x  Lor (Ire ler~rl~rla(lorr ol your  e~nployment,the appeal pocedures 
are descr~bed111 RCM' 28A 405 300 and RCW 28A 405 3 I0 Copies of those statutes may be 
obta~ned lronl llle OlTicc of thc Lxccu (~vcD~rector,Iiuman Resources 

Respectfully, 

cc: 	 Paul Drachler. 
Ricardo Cruz 
Susan Fong 
Personnel File 
Mike Hoge 





CONFIDENTIAL 

A D b l l N I S 7 ~ f 3 A T i V f !Ar%DS C f i V l C E  CENTEi3 E!5 Four t i ,  Avenue  Nor l l i  S ~ d : t i e ,i '~'dshtng~s;,? J : S ~  

October 16, 1992 

. . . . . - . 

Dear M r .  L i n d q u i s t :  

The D i s t r i c t  has i n f o rma t i on  t h a t  you have s o l i c i t e d  and had sex with 
minors  w h i l e  they have been s tudents  i n  the  D i s t r i c t .  Th is  in format ion,  if 
t r u e ,  wou ld  be cons idered very ser ious.  Accord ing ly ,  you a re  i n v i t e d  t o  
make an appointment w i t h  me w i t h i n  the next week t o  g i v e  you r  s i d e  of the 
s i t u a t i o n  ifyou wish. I f  you choose no t  t o  do so, the  D i s t r i c t  w i l l  mke- a d e c i s i o n  concern ing any app rop r i a t e  a c t i o n  wi thout  b e n e f i t  of your i n p u t .  
P lease c a l l  298-7470 t o  make an appointment. 

S i  c e raLL-
Ray M. oh+, D i r e c t o r  
Department o f  Personnel 

RMC: saj / l 6L  

bcc: Ricardo Cruz 
W i l l i a m  M. Kendr ick  
Mona H. B a i l e y  
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SEATTLE PUBI-IC SCf1001-S 
ADMINISTRATIVI; AN[>SEI<VICECENTEIi 015 Fourtlr Avenue N o r t h  Seattle, Wasllington 98109 

NOV 1 0 1992 

Adel l e  L; Nore 
O f f i c e  of Professional Practices 
Old Capi to1 Building, MS 7200 
P.O. Box 47200 
01ympi a ,  Washington 98504-7200 

Re: WAC 100-86-1 10; 

Dear Ms. Nore: 

A t  the direction and with the authorization of Sea t t l e  Superintendent 
Wil l i  am M .  Kendrick, the Sea t t l e  School D i s t r i c t  hereby reports ,  pursuant 
t o  WAC 180-86-110, that  i t  has reason t o  believe that  the above individual 
i s  not of good mra l  character o r  personally f i t ,  and/or has committed a c t s  
of unprofessional conduct, in s o l i c i t i n g  and having sex with minors and 
o t h e r  sexual misconduct. The Sea t t l e  School Dis t r i c t  recei ved Mr. 
L indquis t ' s  l e t t e r  of resignation and retirement, e f fec t ive  i m d i a t e l y ,  
today.  

Sincerely,  

~e ia r tment \o f  Personnel 





Office oi tllc: 
Supe~tender l t  

Cclcbrafi7zg125 1'c.n 7s .<I5Fnunh .I\-enue Norlll 

Seattle. \$-.A Ud1 0 3 


of Pz~lliltgSf udents Firsf 111061 29BiICX) 


October 16, 1996 

..-

The
I-IAND DELJVI71<1.3) Seattle Public 

khools 
Mr. Luke Markishturri 

Seattle, W A 98 133 

Dear Mr. Markishtum: 

The purpose o f  this letter is to noti& :-ou of  my deternGnation thx there is probable cause to 
discharge you from your psi t ion as a -ificated employee of the Seattle School District. The 
reason for my determination is your improper, unprofessional, and insubordinate conduct in relation 
to a female student at American Indian Heritage High School, and your disregard for the District's 
requirements refating to athletic p r o g a m r  specifically, your continued use of a volunteer coach who 
was not eligible to work with students and a disregard for practice rules and student eiigibility. 

More precisely, your improper and uqrofessional conduct includes, without limitation, the 
following: 

'1. On November 14, 1995, you -erabW 's shirt front, rolled your chair around 
behind her, grabbed her shoulders, puilexi her backwards, and attempted to give her a birthday kiss. 

Tays that she has (old you r e p e d l y  not to touch her. Slie says you put your arm around 
her on numerous occasions and that you M e  told her and a lot ofdirty jokes. 
She also describes a doll you have had o n  >-our desk whose pants fall down when you squeezea tube. 

You denied that you tried to kiss her, but when you met with Ava Greene-Davenport, you did admit 
that you had touched her to give her He&y kisses and she had jumped. Ms. Davenport asked you 
if you had asked why shejwnw and you replied "No, she always does that." By your own 
admission, you knew that did n m  like to be touched, yet you continued to touch her. 

2. Dr. Lit~lebrave Beaston repor& tills incident to Principal Robert Eaglestaff, but Mr. 
Eaglestaff did not report it to the Dis t r ic  until January 25. 199G. On January 25, 1996,Principal 
Eaglestaff called the District's General C I - m e 1  for advice after receiling a parent complaint against 
you. Principal Roben Eaglestaff r e p o v d  to General Counsel that >-ou had admitted grabbing a 
student and kissing her but that you said :-TU were joking around. Mr. Eaglestaffsaid that he advised 
you not to joke in that manner. Mr. E ~ l e s t a f falso admit-ted thar h e  whole incident had been 
covered up. 



j. 1.11~I)istricl's ~nvcstig:ltor s[)okc xi& studclits who were present in the classroom during tllc 
November 14t11 luncli period arid, although there are conflicting stories, there is a auead of' 
infoanation tliat corlics tllrouell that cleariv demonstrates a continued propensity for inapprollriatc 
conduct wit11 studer~ts. u-as in your roo.& during diat lunch period and said slle *nade 
the conlment that i t  was s b i l ~ ~ c i a v -  arid that She said you asked "DO [ get a birthday kiss?" 

said "No." Slic says you rolled your chair belund . and put y@r hands on her 
slioulder. She slid seemed upser She docs not remember an>Mhiog abd;t'£4e&hey kisses. 
Your niece, ,said s l ~ e  lieard c "yell in a loud voice" durrng lunch. Aithou& she  
says she didn't see anytlung tfien, she said that "she knows that you have tickled 
occasionally, as YOU do everyone who sits in tlie h n t  of  the room ....mostly t l l eech ing  assistants." 
She  also describes a conversation you had wid! the. class wl~enyou were W n g  about chocolate 
having the same effect on people as an orgasm. She said that you then handed out Hershey kisses 
and then told the class that you "wanted your orgasm back." 

During the investigation, several women staff members were interviewed. Riey told the 
investigator that you have made them uncMnfortable in your presence because of your actions and/or 
comments. These instances include inappropriate body language, touching female staff members 
while talking to d~em,  flirting with them tuuching their hair, and making inappropriate inquiries into 
their social life and their dating. 

T h e  District's investigation also has discovered that you repeatedly and knowingly violated and 
disregarded the directives of the Athletic Department regarding practice sessions and the eligibility 
of  student athletes- Mr. Courage BenaLly- rhe Athletic Director at Indian Heritage during die 94-95 
and  95-96 school year has documented specific instances of these violations including, but not 
limited to the following: 

1 .  Mr. Bendly had complained to +Mr.Eaglestaff about your lack o f  discipline, not following 
District rules, playing ineligible students. anduct ing illegal practices. changing student's grades to 
make then eligible (thus was done in front of Mr. Benally and Mr. Eaglestaff), using an illegal 
assistant coach, Mr. Robert Thompson. and having poor scholastic students carrying five classes of 
independent study under you so that they a u l d  play basketball. The investigator has obtained no 
less than 13 memos written by Mr. Ben* to either the Athletic Office. Mr. Eaglestaff or the "file" 
during the period of April 19, 1995 timu& June 17, 1996. 

a. April 19, 1995, Sir- Benally wrote to Barbara Twardus, Director of Athletics 
to "start a paper trail" regarding Mr. -Markishtum. Specifically, Mr. Benally says that Mr- 
:Markishturn has: "manipulated grades to qualify his athletes; "he's accused me @enally] of spying 
on their practices when ctlecking ineligibte players; he has accused me pena l ly ]  of cutting off the 
player's feet by declaring them ineligibler he has not maintained the inventory/upkeep of the sports 
equipment; two of his track team studecx were hospitalized due to lack o f  conditioning. 

b. - 4 p d  25. 1995. '-'_1. Benally 6rst documenred that Robert Thomas was 
coaching tlie boys varsity team withoux being fingerprinted. There Xvere additional memos in 
October and November indicating the m e  concern. Mr. Thomas did not get fingerprinted until 
December. yet he was working with the .-dents on the track uld basketball teams. 



2. Ms. narb,ua l'wardus, dlcn Chc Director of Athletics said that she had received complnirlts 
&om parents and other sctlool stafl'abut you. Sllc said that you are known not to play by the ru[cs 
when i t  cornes to eligibility of student arhieres, who have been known to change grades, riot [lave 
the ppenvork  in before tllc students participate arid allow illegal students to play. She says tile 
assistalt coach was llot fingerprinted unul L)ecen~ber 6, 1995. Ms. Twardus saidglat she passed 
the information horn Mr. Denally along to Mr. Eaglcstaff, but that he did no l l~$abau ;  it. 

Your conduct as described above r e f l e x  a flagrant disregard andfor abandonment of-generally 
recowzed professional standards applicable to tile relationship between teaches and their students 
and the relationship between the School District and patrons of the School District. Your gross arid 
willful insubordination is, by itself,susEicient to justify your disctiarge. Your conduct c m o t  and 
will not be tolerated in this District. 

This notice o f  probable cause for your discharge is being given to you pursuant to RC.W. 
28A.405.300. You have a right to appeal my determination pursuant to R.C.W. 28A.405.300 and 
R.C.W. 28A.405.310 which require t b a ~your appeal be filed with the Superintendent or the 
President of the School Board within ten ciays of your receipt of this letter. Copies of the applicable 
statues may be obtained from the General Counsel's of ice  of the District, upon your request-

Supennten 

cc: 	Tom Weeks 
b i g  Peck 
Personnel file 

The original of this letter was received by me m 	 , 19-.--

Luke (Turk) Markisliturn 
n-:groupsd~nstonmaqokuf 






Gerlerai C O U ~ ~ X '-

Mlcluel M'. 1 [ c l ~ ! ~  

'l'lle Seattle Public Scl~ools 
0 1  I:ICI OF Tlll GFEUEML COUNSEL. 815Fourtl~4tenuc Nortf~-Seatt le.  Wast1wgon 298 7110 

FAX 298 7111 

Assispnt General Cainscl , I 

Catbe& E. Agar 
BrendaJ Little 

June 16, 1993 &&C-%,J4~, \% 

, N*4 7&$,, 

Seattle, WA 98122 

Dear Mr. Wiater: 

The parent of a female NOVA stumt with whom you are, according to the parent, a-habiting 
has made a public records request for any District records relating to allegations of 
unprofessional conduct on your part while you were a District empbyee. Please be advised tfiat 
the District regards its records on this matter as public, and will therefore release them to the 
requestor on July 1. 1993, unless before that time you have secured a court order to prevent 
or delay the release. 

;Y Sincerely,149 

-1 
! 

Michael W. Hoge 
General Counsel 



Michael Wiatcr 
June 16, 1993 
Page 2 

bm: 	 Ricardo Cruz 
Elaine Pa&ard 
Debra Villhauer 
Denise Thelstad 





8 15 FourdlAvenue Nordl 
SeaUlc, WA 98109 
(206) 2987383 

Siorle I-icfa 

Seattle, Wasflington 

:! 

Dear Mr. IIefa- 	 &rue Public -
SdmIs 

As you h o w ,  this office received idormation alleging that you inappropriately touched ooe of 
Cle female studenh at Sharples Altenntive School. As a result of this allegation, You were 
placed on adrninisirative leave, and a ~ is t r ic t  investigation was conducted. Ttl@ District 

. . investigation revealed tllat you went to the home of one of your female studen.& at 3:'OO a.m.. 
. on Sunday -January 22, 1995, you were let inside. &d'.that you forcedlgr to have sex-$&. . . 	. .  

T l ~ e  investigation also revealed dlat you have asked this same stud~rit  to come into your
- .  

office at Sl~arples and -kissed lier on the mouth: 

On March 20, you and your union representative b i g  Peck met with Ava Grmne Davenport, 
-	 Employee Relations Administrator, to discuss these allegations. During this meeting, you 

declined to conunent and your union represenutive slated that you denied ffle allegations, but 
fiat you would not respond further because of the possible criminal implications. 

-	 A primary nlission of any sctiool district is to ensure the safety and well-being of its students. 
Your conduct on January 22, 1995 and at school with [he female student was inappropriate and 
unacceptable. In l igh t  of your rebsal to provide information to support your denial of ole 
allegations, I regret &at I must terminate your employment with the Seattle Public Schools, 

:,5- -
effective inlrnediately. 

Any appeal from your termination would be according to.Article VfI of your Collective 
Bargaining Agreement. Article VU, Section C provides that your "grievance shall k initiated 
within sixty (60) days following the events or occurrences upon whicil it is based. . , ." 
Copies of tile grievance procedure are available upon request. If you have any additional 
questions, you may contact me at 298-7383. 

Sincerely, A 

u 

Executive Director, I-Iuman Resources 

cc: 	 Kraig Peck Mike Ifoge 

Perry Wilkins ~ m ~ l o ~ r n e n t 
Services 
Ollie Moreland SusanFong 

RC :AGD :a h  
6 m~~g<oyn'A<-bv~ihta . )Ol  
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Resour-ces 
615 Fourllr Avcnuc NorUl 
Seattle. NrA98109 
(206) 298-7383 

Adelle L. Nor-e, Chief lrivestigator Tile + 


OGce of Professional I'ractices Seattle ~ h i i c' 

Ofice of thc Superintendent of Public Instruction Sct1001s 

Old Capitol I3uilding 

P.O. Box 47200 

Olympia, WA 98504-7200 


: 	 Charles Estin 

Certificate Nun~ber 294284E 


On behalf and at the direction of the Seattle Sdlool District Superintendent, Joseph Olchefske, 
you are herehy notified under WAC 180-86-1 10 of the Superintendent's determination that 
Charles Estin, certified teacher at NOVA Alternative 13gliSchool, committed acts of 
unprofessional conduct under WAC 180-87-060. 

A female student reported that, when they were alone, Mr. Estin placed his hand on the student's 
thigh. He then described an erotic dream to her wherein he and the fentale s ~ d e ~ t  were lying- do-- t6gettler on a bed-"cuddling" and that tle had taken off his sl~irt.. Estin did not deny 
these actions. Mr. Estin has resigned in lieu of disciplinary action effective Mardl 1, 1999. -

Please do not hesitate to contact me ifyou need any additional information about the situation 
related to Mr. Estin's conduct. 

Sincerely, n 

Ekecutive Director 

Enclosure 

cc: 	 Legal Counsel 

Wes Harris 

Charles Es tin 
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-- Noted for Ilearing \vilhout oral argument April 13-,900 
1 3
.-- iT 


IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 


BELLEVUE JOIW DOES I - I I ,  1 

FEDERAL WAY JOIW DOES 1-5 and )

JANE DOES 1-2 and SEATTLE JOIRJ DOES ) NO. 03-2-16543-4 SEA 

1-13 and JOIRJ DOE, 1 


1 DECLARATION OF ANDREW 
Plaintiffs, ) 	 M. MAR IN SUPPORT OF 

SEATTLE TIMES' MOTIONS 
FOR FEES, COSTS AND 

) STATUTORY PENALTIES 
BELLEVUE SCIiOOL DISTRICT #405, ) AGAlNST SCI-IOOL DISTRICTS 
FEDERAL WAY SCI-IOOLDISTNCT #2 10, 1 
and SEATTLE SCHOOL DISTRICT # 1, 

1 
Defendants. 1 

And 1 
1 

THE SEATTLE TIMES COMPANY, 	 1 
1 

Intervenor. _> 

I, ANDREW M. MAR, declare as follows: I 
1. I am one of the attorneys for the Seattle Times Company and I make this 

declaration on personal knowledge. 	 I 
2. 1 asked a Davis Wright Tremaine law librarian to contact the Washington State 

Law Library to obtain copies of briers riled in Doe I Iliashirzglon Slafe Palrol in the Court of I J .  

Appeals, Division llI, N o  14296-5-111. Attached as Exhibit A is a true and correct copy of the 

Respondent's Brief. 

DECLARATION OF ANDItEW h4. MAR-- 1 	 Davis Wrigl~l Tremaine LLP 
LAIVO ~ F I C C S  

SEA 1489079vl 40702-358 260a Ccncury Square - rial  Founil Avcnuc 
Scatilc. U ' ~ r h ~ ~ g , ~ ~9 8 1 0 1 ~ 1 6 8 0  

(206) 6 2 2 ~ 3150 F a \  (206)  628-7699 
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2 
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4 

5 

6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

3. I asked a Davis Wright Tremaine law librarian to contact the King County Law 

Library to obtain copies of briefs filed in the Washington Supreme Court i n  The Colzfederaled 

Tribes of lhe Chel?nlis Rcser-valion v Johnson, No. 65294-5. Attached as Exhibit B is a true 

and correct copy of the Respondent Washington State Gambling Commission's Brgef. 

I make this declaration under penalty of perjury under the laws of the State of 

Washington. 

DATED this IP day of April, 2004 at Seattle, Washington. 

BY 
ANDREW M. MAR 

20 

21 

22 

23 

24 

25 

26 

27 

DECLARATION OF ANDREW M. MAR - 2 Dav~sWr~gh tTrerna~neLLP 
L A W  OFFICES 

SEA 1489079~140702-358 2600 Century Square 1501 Founh  Avenue 
S e a t t l ~  Warhmgton 98101 1688 

(206)  622 3 150 F a y  (2061 628 7699 
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IN THE COURT OF APPEALS, DIVISION I11 
OF THE STATE OF WASHINGTON + 

I ' 9> .  

DOE I, 

-

plaintiff, 


DOE 11, 


Appellant, 


WASHINGTON STATE PATROL, 


RESPONDENT'S B R I E F  

CHRISTINE 0 .  GREGOIRE 
Attorney General 


THOMAS G. HOLCOMB, JR. 

Senior Counsel 

WSBA No. 1454 


1125 Washington S.E. 
P. 0. Box 40100 
olympia, WA 98504-0100 
(360) 753-9671 
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I. I S S U E S  PRESENTED 

While University Legal Assistance ("ULA" ) has 

assigned error to four rulings of the court beloy, 

its arguments relate to two basic issues: whether 

it was an abuse of discretion for the court to deny . 

the motion for reasonable attorney's fees and 

essentially deny the motion for penalties for delay 

in disclosing the requested records. 

11. BACKGROUND 

At the request of the National Guard, ("the 


Guard") the Washington State Patrol ("the Patrol") 


investigated an alleged rape. The incident 


occurred in Puerto Rico between Doe I and Doe I1 


while they were off-duty. Both Doe I and Doe I1 


were employees of the Guard. Doe I was a pilot for 


the Guard and flew several people for what was 


essentially a vacation. Doe I1 reported the 


incident after she returned to Spokane, her 


residence. Because the persons with knowledge of 


the incident resided in or near Spokane, the Patrol 


was in a unique position to conduct an independent 


investigation. From the beginning, it was clear 


that the investigation could result in criminal 




charges against Doe I in Puerto Rico. It was also 


possible that the Guard might initiate disciplinary 


charges. 

> 
; p  . 

of course, the Patrol placed its priority u'pon 

whether the evidence supported filing criminal 

charges. The decision regarding the filing of 

criminal charges was in the hands of the U. S .  

Attorney in Puerto Rico. C0mmunicat;ion with the 

prosecutors was almost entirely by written 

correspondence. 

In the fall of 1993, counsel for Doe I 


contacted the Patrol to express his client's 


concern about the release of the investigation to 


the Guard. He was informed that the Guard would 


not be provided the investigation until the 


prosecutor had decided whether criminal charges 


would be filed. He requested notice that the Guard 


(or anyone else) had requested the investigation, 


indicating that he would seek judicial intervention 


to prevent dissemination of what his client 


believed to be wrongful allegations. Counsel for 


the Patrol agreed to give notice of any request for 


dissemination of the investigation. 




-In late November or early December, 1993, Doe 

I1 requested that she be provided a copy of the* . I ,  

6 . 

investigation. Counsel for the Patrol advised her 


that the file would not be released to anyone 


without the knowledge and consent of the 


prosecutor. Additionally, she was informed that 


Doe I had requested notice of the ~ a t r o l ~ s  


intention to release the file in order to seek 


judicial intervention preventing its release. She 


was advised to provide a written request for 


disclosure of the file. She subsequently provided 


the written request. (CP 102) 


Following that conversation, the Patrol 


determined that the prosecutor did not intend to 


file charges. Following a review of the contents 


of the file, Doe I was advised that the 


investigation would be released unless he initiated 


litigation to prevent release. Doe I1 was provided 


a copy of that letter. Subsequently, the deadline 


was extended for one week due to difficulty Doe Its 


counsel had in contacting his client, who was a 


commercial pilot. Further, the Patrol did not 




object to maintaining the status quo until a full 


hearing could be scheduled. 


Shortly before the original hearing was 

? 

' J  

scheduled, Doe I served notice of his intention to 


take the deposition of Doe 11. She then obtained 


her own counsel, University Legal Assistance. The 


first hearing was then continued in order to 


provide ULA an opportunity to adequately prepare 


for the possible deposition and the hearing on 


disclosure of the file. Doe I dropped the request 


for a deposition and the disclosure hearing was set 


for July 16, 1993. 


The hearing was held before the Honorable 

Judge Robert Austin. At that hearing, the Patrol 

argued that the file should be released pursuant to 

RCW 42.17.250 et seq. because the investigation 

revealed that the allegations against Doe I were 

not "baseless". See City of Tacoma v. Tacoma News, 

Inc., 65 Wn. App. 140, 827 P.2d 1094, rev. denied 

119 Wn.2d 1020 (1992). Doe I1 presented the same 

argument. Judge Austin agreed that the file should 

be released. Following presentation of the order 


before Judge Austin, the file was ordered disclosed 


4 



on October 6, 1993. On November 1, 1993, Doe I1 


received a copy of the file. 


During the time leading up to the entry of the 

: '  . 

final order, neither Doe I1 or her counsel demanded 
' 

that the Patrol make the file available prior to a . 

ruling from the court. Nor was any objection made 


to the lack of a restraining order or injunction. 


Following the initiation of this litigation, Doe I1 


was apparently satisfied with having the matter 


heard by the court before any disclosure of the 


file. 


Seven months passed without any activity, 

written or otherwise. On May 2, 1 9 9 4 ,  ULA filed 

the motion giving rise to this appeal. It was not 

set before the court that heard the case. Rather, 

it was set on the regular motion calendar. when it 

came on for hearing on the motion calendar, it was 

set over to be beard by Judge Austin. The court 

essentially denied ULA the requested relief, 

holding that the only unreasonable delay occurred 


following the entry of the final order: a period 


of 25 days. The Patrol has not appealed that 


portion of the decision. 




111. NriGUMENT 

This appeal presents a novel issue: did the 


legislature intend that reasonable attorney's fees 

P 
L 

be awarded against an agency that attempted to 

disclose public records? Or, put another way, may 

one "prevailing partyu recover fees from another 

ttprevailing partyu? There can be no dispute that 

the Patrol's position was adopted; by the court 

below. The litigation began because the Patrol 

announced its intent to release the file. (See 

letter from Chip Holcomb dated February 16, 1993, 

attached as Exhibit "A " for ease of reference, 

CP 103) When the case came on for hearing, the 


Patrol continued to argue for disclosure. (See, 


generally, Brief of Washington State Patrol, CP 58 


et seq. and the Report of Proceedings) The court 


ruled in favor of the position of the Patrol. As 


ULA notes, "A prevailing party is one -who has an 


affirmative judgement rendered in that party's 


favor at the conclusion of the entire case." 


(Brief of Appellant, p.19) Both the Patrol and Doe 


I1 were prevailing parties within the meaning of 


that term. 


- 6 



Appellant does not cite any cases for the 


proposition that an agency is subject to attorney's 


fees where it attempted disclosure. Rather, t6d : 

cited cases all involved agencies which attempted 


to withhold requested records. No precedent exists 


for the position of ULA. 

The legal issue on this appeal depends upon 


the interpretation of the statutes requiring the 


disclosure of public records. (RCW 42.17.250 et 


seq- ) Specifically, ULA seeks an award of 

reasonable attorney's fees under RCW 42.17.340(4), 

which provides, 

(4) Any person who prevails against an agency 

in any action in the courts seeking the right 

to inspect or copy any public record or the 

right to receive a response to a public record 

request within a reasonable amount of time 

shall be awarded all costs, including 

reasonable attorney fees, incurred in 

connection with such legal action. In 

addition, it shall be within the discretion of 

the court to qward such person an amount not 

less than five dollars and not to exceed one 

hundred dollars for each day that he was 

denied the right to inspect or copy said 

public record. 


ULA correctly notes that its client was a 

prevailing party within the meaning of the statute: 




Judge Austin ordered the records disclosed to the 


parties seeking disclosure. 


It is the position of the Patrol that the 

+ 
< , 

legislature did not intend that an agency be 


penalized where it consistently took the position 


that records should be disclosed. It seems obvious 


that the legislature intended that the possibility 


of paying reasonable attorney's fees operate as an 


incentive for disclosure by agencies while making 


that decision. The courts have certainly supported 


that intent. An agency has been required to pay 


reasonable attorney's fees where it released the 


records after litigation commenced, but before any 


judgement. Where the litigation has a "causative 


effect" on the release of the records, the agency 


is liable for reasonable attorney's fees even 


though no final judgement is rendered. Coalition of 


5- Gov't Spyinq v. Kinq C y .  Depft of Pub. Safety, 59 

Wn. App. 856, 801 P.2d 1009 (1990). Nor should an 

agency be penalized for affording those affected by 

disclosure an opportunity to exercise their 

statutory remedy under RCW 42.17.3 30. That statute 

provides: 



The examination of any specific public 
record may be enjoined if, upon motion 
and affidavit by an agency or its 
representative or a person who is named 
in the record or to whom the record 
specifically pertains, the superior court ' 
for the county in which the movant 
resides or in which the record is 
maintained, finds that such examination 
would clearly not be in the public 
interest and would substantially and 
irreparably damage any person, or would 
substantially and irreparably damage 
vital governmental functions. An aqency 
has the option of notifyins persons'named 

in the record or to whom a record 

specifically pertains, that release of a 

record has been requested. However, this 

option does not exist where-the agency is 

required by law to provide such notice. 

(Emphasis supplied) 


The legislature has recognized that an agency may 


not fully understand or recognize the interest of 


third parties in the disclosure of records held by 


the government. Those third parties have an 


independent cause of action to seek judicial review 


of the agency's decision. 


Here, the: Patrol determined the requested 


record should be disclosed. Even if Doe I had not 


given prior notice of his concern, it would have 


been appropriate for the Patrol to notify him of 


its intention to release the record. Presumably, 


Doe I should have been given an opportunity to 




review his options and initiate litigation. O n c e  

such litigation has begun, the agency becomes a 


stakeholder awaiting the outcome. 

h 

L 

One cannot reasonably argue that Doe I had no 


legitimate concern with the release of the Patr~lfs 


file. The statute provides that agencies cannot 


distinguish between requesters. RCW 42.17.270.  In 

other words, if the file is requested by any member 


of the public, it would be disclosed to them. The 


allegations by Doe I1 were serious, possibly 


leading to criminal charges. While Doe I1 asserted 


that she was forcibly raped, Doe I denied it. Both 


were married at the time of the incident. Doe I 


asserted that all conduct was consensual. While 

-

the Puerto Rican prosecutor did not file charges, 


Doe I1 asserted that was only because she was 


unable to afford the cost of travelling to Puerto 


Rico for a requested interview and subsequent 


trial. 


Doe I could reasonably be concerned about the 


release of the file to the media, his neighbors, or 


other members of the public. He was probably 


unaware of the relatively narrow privacy provided 
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by the statute: only those matters that are highly 

offensive to a reasonable person and of no 

legitimate concern to the public. RCW 42.17.255.  

He may not have been aware that a closed 

_ 

investigative file must be released unless the. 

investigation reveals that the allegations are 

"baseless". City of Tacoma v. Tacoma News, Inc., 

supra. He may not have recognized the ihterest of 


the public in assessing whether the Patrol 


conducted a thorough and objective investigation or 


whether the prosecutor .made an appropriate 


decision, given the contents of that investigation. 


Aside from the statute giving him the right to 


challenge disclosure, fundamental fairness requires 


that he be given a reasonable opportunity to have 


his day in court. 


ULA states: "At every juncture the Washington 

State Patrol showed deference to Doe Its interest 

at the expense of Doe IIts, in spite of the Actts 

clear policy that the Agency has an affirmative 

duty to disclose the documents.If (Brief of 

Appellant, p. 11) Apparently, ULA would ignore the 

interests of persons who reasonably believe they 

11 
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would suffer damage as a result of the disclosure 


of a record. Certainly, the legislature did not 


ignore those interests. Aside from creating a 

* , ,, ,, . 

cause of action for such persons, agencies are 

specifically allowed to delay a response. to a 

requester in order to notify third parties who 

would be affected by disclosure. RCW 42.17.320. 
-
~t is true that the ~at'rol did ateempt to balance 


the statutory rights of the parties. It is 


submitted that it is appropriate and necessary for 


agencies to show "deferenceu to a private citizen 


who had previously expressed his concern about the 


release of a file which contained allegations that 


he committed a sexual assault. 


ULA asserts that the Patrol could have 

released the records at any time because it is 

granted immunity under RCW 42.17.258, suggesting 

that immunity would apply even after the action 

herein was filed. (Brief of Appellant, p. 17) That 

borders on the absurd. 

No public agency, public official, public 

employee, or custodian shall be liable, nor 

shall a cause of action exist, for any loss or 

damage based upon the release of a public 

record if the public agency, public official, 




public employee, or custodian acted in sood 

faith in 
provisions-
supplied) 

attempting 
of this 

to 
ch

comply 
apter. 

with 
(Emph

the 
asis 

*- , 

RCW 4 2 . 1 7 . 2 5 8 .  In order for the immunity to 

attach, the agency must have acted in good faith. 

It is difficult to imagine a ruling that the Patrol 

acted in good faith if it released the file at any 

time after it had received notice from Doe I about 

his intention to seek judicial review. It seems 

even less likely that good faith would have been 

found if the file had been released after this case 

was filed. 


ULA argues that the Patrol could have 

disclosed the file because no order preventing 

release had been entered. Initially, it should be 

noted that ULA made this argument for the first 

time seven months after the court entered the order 

requiring disclosure..' ULA did not make any formal 

or informal request that the file be released 

before the matter was heard by Judge Austin. 

During the process, ULA apparently was satisfied 

with maintaining the status quo. Only when the 
' 

decision was rendered did ULA assert that the 



Patrol had the ability to release the file at any 

earlier time. ULA was aware that the Patrol had 

agreed to maintain the status quo until the court 
* 
1 ' 9  

ruled and did not object. It is submitted'that a 


party has at least an obligation to raise its 


objection in a timely manner. ULA should not be 


permitted to sit silently and subsequently argue 

I 

that another party was responsible for not only 

knowing its legal theory, but that the other party 

. was responsible for implementing it. 

ULA now complains that the Patrol 

inappropriately extended the time for Doe I to file 

this action. As the record reflects, that 

extension was granted because -counsel had 

difficulty contacting his client. Judge Austin did 

not find that to be inappropriate. It is curious 

that ULA takes issue with the finding that some 

continuances were granted at the request of ULA. 

(Assignment of Error #2, Brief of Appellant, p. 14) 

Essentially, ULA argues that its requested 

continuance was necessary because it was presented 

with a new matter and needed time to prepare its 


position. (It should be noted that all the parties 
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h 
< " 

agreed to that continuance and the Patrol does nbt 

now argue that it was inappropriate.) Apparently, 

the rules should be different for the other 

parties. The extension given to Doe I was for 

exactly the same reason. He was presented with the 

threatened release of a file and required to 

initiate legal action. It was appropriate that he 

be given a reasonable time to assert his rights, 

just as it was appropriate to afford ULA the same 

opportunity when it first was advised of this 

litigation. 

IV. CONCLUSION 

The trial court did not abuse its discretion 

when it essentially denied the motion for 

attorney's fees by ULA. The Patrol appropriately 

afforded a third party an opportunity to exercise 

his statutory right to seek judicial review of the 

Patrol's decision to disclose the records. 

Agencies have a responsibility to recognize the 

interests of persons who have a legitimate, good 

faith concern about the release of records. A 

decision awarding fees to ULA could only operate to 

discourage agencies from providing notice to such 

15 




persons. That would be contrary to the intent of 


the legislature and fundamentally unfair. The trial 


court should be sustained. 

*A 

Respectfully submitted this 22nd day - o f  

February, 1995.  

CHRISTINE 0 .  GREGOIRE 
Attorney General / 

Senior Counsel 

WSBA No. 1454 

Attorneys for 

Washington State Patrol 
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C ' l ~ r ~ s t i l ~ e0.Gregolrc 

ATTOJXNEY GENERAL OF WASHINGTON 
905Plum Street Bldg 3 130BOX40100 Olympia W A  98504-0100 

Februa ry  1 6 ,  1993 

M r .  Joe G r e e n e  
A t t o r n e y  a t  Law 
W 1 0 3  I n d i a n a  
Spokane ,  WA 99205 

R e :  D i s c l o s u r e  o f  I n v e s t i s a t i v e  F i l e  

Dear M r .  G r e e n e :  

A s  you a r e  aware ,  t h e  Washington S t a t e  P a t r o l  h a s  r e c e i v e d  a  
r e q u e s t  f rom f o r  a copy  o f  t h e  i n v e s t i g a t i o n  d o n e  
by t h e  S t a t e  P a t r o l  r e g a r d i n g  a n  i n c i d e n t  i n v o l v i n g  y o u r  c l i e n t  
Thomas J .  Rueschenbe rg .  On p r e v i o u s  o c c a s i o n s  you h a d  r e q u e s t e d  
t h a t  i f  a r e q u e s t  w e r e  made f o r  y o u r  c l i e n t ' s  f i l e  t h a t  y o u  
r e c e i v e  p r i o r  n o t i c e  o f  t h a t  r e q u e s t  a n d  a s u f f i c i e n t  o p p o r t u n i t y  
t o  c o n s u l t  w i t h  y o u r  c l i e n t  r e g a r d i n g  any  e f f o r t  h e  may w i s h  t o  
make t o  p r e v e n t  d i s c l o s u r e .  

P l e a s e  be a d v i s e d  t h a t  upon  my c u r r e n t  i n f o r m a . t i o n ,  t h e  
i n v e s t i g a t i o n  o f  your  c l i e n t  h a s  been  c o n c l u d e d .  T h e r e f  o r e ,  t h e  
i n v e s t i g a t i v e  e x e m p t i o n  c o n t a i n e d  i n  RCW 4 2 . 1 7 . 3 1 0  w o u l d  n o  
l o n g e r  a p p l y  and  I am unaware of  a n y  o t h e r  exempt ion  w h i c h  w o u l d  
exempt t h e  f i l e  i n  t o t o .  

T h e r e f o r e ,  u n l e s s  y o u r ' c l i e n t  h a s  i n i t i a t e d  a n  a c t i o n  o n  o r  
b e f o r e  F e b r u a r y  2 6 ,  i t  is  my c u r r e n t  i n t e n t i o n  t o  r e l e a s e  t h e  
f i l e  t o  a f t e r  t h a t  d a t e .  

Very t r u l y  y o y ~ s ,  

s en ib ' r  c o u n s e l  
( 2 0 6 )  753-9671 
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NO. 65294-5 

SUPREME COURT OF THE STATE OF WASHINGTON 

GONFWERATED BANDS OF THE CHEHALIS 
-THESQUAXIN ISLAND TRIBE, THE UPPER 

TRIBE, AND THE SWDNOMSH INDIAN TRIBAL CO 

cn 
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Appellants, 

v. 

STATE OF WASHINGTON; WASHINGTON STATE GAMBLING 
COMMISSION; FRANK MILLER, EXECUTIVE DIRECTOR; AND 

JAMES JOHNSON, 

"o 
z 

Respondents. 

ON APPEAL FROM THE TRURSTON CO 
COURT, THE HONORABLE CHIUSTINE POMEROY, PRESIDING 

AND THE WASHINGTON COURT OF APPEAIS, DIVISION TI 

CHRISTINE 0. GREGOIRE 
Office of the Attorney General 
JONATHAN T. McCOY 
Assistant Attorney General 
General Legal Division 

125 Washington Street Southeast 
P.O. Box 40100 
Olympia, Washington 98504-0100 



I. NATURE OF TFlE CASE 

This case involves a request for public records (by Respondent 
* 
. ? 

Johnson) made to the Washington State Gambling Commission. The 

dispute underlying this case involves the competing interests of a requestor 

of public records, Respondent James Johnson, and the Appellant Tribes, 

who have sought to block disclosure of certain records possqsed and 

maintained by the Gambling Commission, a State agency. 

The records in dispute relate to casinos operated by Appellants 

pursuant to tribal-State compacts. The specific records requested show 

payments made by Appellant Tribes to local governments, termed 

"community contributions" under the compacl, which each Appellant is 

obligated to make under the tribal-State compacts between the Appellant 

Tribes and the State of Washington. The community contributions 

represent a percentage of the casinos' profits, and are provided to offset 

impacts on local governmental agencies from the operation of the tribal 

casino. 

The State Defendants (the State of Washington, the Washington 

State Gambling Commission, and its Director, Frank Miller - collectively 
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the State) were named by each of the Parties below, as the agency wit11 

possession of the disputed records. The State was a Respondent to the 

Cross-Motions of both Plaintiff-Appellants and Defendant-Respondent 

Johnson below, but was not a Movant below, and is but one Respondent 

in this Court. In essence, the State is not a willing participant in the 

dispute between the Appellants and Respondent Johnson over the records, 

but is merely a stakeholder as the agency which possesses the disputed 

records. 

II. ASSIGh%ENT OF ERROR 

Respondent State does not assert error by the trial court. 

m. ISSUB PERTAINING TO ASSIGNMENT OF ERROR 

The State takes issue with Appellants' assertion of new issues 

pertaining to its Assignment of Error. Appellants have raised issues on 

appeal which were not addressed to the trial court below. Specifically, 

Appellants have asserted for the first time on appeal application of an 

Indian Preemption Doctrine and application of the Interstate Compact 

Clause to this case. Neither was raised before the trial court, nor 

addressed by the court below. 
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IV. STATl3MENT OF THE CASE 

A. History of Proceedings. 

In the interest of brevity, the State generally accepts the procedural ;' 

history contained in Appellants' Statement of the Case, App. Br., Section 

4.1. 

B. -StatementofFacts 

The State of Washington has entered into tribal-state cornpa& with 

each of the Appellant Tribes (CP 3-156, Chehalis; Ex. 1, Upper Skagit, 

Ex. 2, CP 157-256 Ex. 1, Swinornish; CP 257-370, Ex. 1, Squaxin). 

Under Washington law, RCW 9.46.360, the Washington State Gambling 

Comrnission (Comrnission) negotiates and administers such compacts on 

behalf of the State. 

On December 9, 1996, the Comrnission received a request from 

James M. Johnson for certain records regarding the "community 

contribution fundsn of the Appellant Tribes, which records are maintained 
, 

by the Comrnission in confo&ty with its responsibilities under the 

respective compacts (CP 3-156, Ex. 3). In accordance with RCW 

42.17.330 and the compact between it and each of the Appellant Tribes, 
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d ~ eCommission notified each tribe of the request (CP 3-156, Answer. 

Para. V) (CP 157-256, Answer, Para. VII; Para. VIII) (CP 257-370, 

Answer, Para. V). , ._+ I> 

On January 27, 1997 , Appellants filed actions in Thurston County 

Superior Court seeking to have release of the requested records blocked. 

These actions were consolidated by the trial court. In the interest of 
I 

brevity, the State generally accepts remaining factual assertions contained 

Appellants' Statement of the Case, App. Br., Section 4.2, with the 

following clarification: The State does not accept as true Appellants' 

Declarations regarding the "intent of the parties" in including specific 

language in the Compacts, or that they were properly before the court. 

(Appellants assert that these declarations are uncontroverted, Appellants 

. 	Brief, p.9). Because these declarations were unnecessary to resolution of 

the issue which was before the trial court, declarations from the State 

Respondents would also have been irrelevant and were therefore not 

presented. The legal ruling of the trial court supported the this 

conclusion. The State's position was and remains that the compacts speak 

for themselves, and are unambiguous. 
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V. ARGUMENT 

Although posed differently by Appellants, there are really only two 

F 

issues before the Court: First, are the records requested by Respondent' ' . 

Johnson public records, under RCW 42.17.020(36)? Second, are there 

any exemptions to disclosure which would prohibit the requestor from 

accessing those records under RCW 42.17.330? Notwithstanding 

Appellants' assertions regarding federal law, this case is about what 

obligations a State agency has under State law. The central issues are not 

ones of first impression and may be resolved as a matter of law. 

A. Summary of Argument 

Notwithstanding Appellants' assertions to the contrary, nothing in 

the Indian Gaming Regulatory Act (IGRA),' nor any general principle of 

"Indian law" affects the application of the State's Public Records Act to 

the records requested in this case. 

The records requested are public records as defined by 
d 

RCW 42.17.020(36), and are k the possession of a State agency for a 

Codified at 25 U.S.C. Q 2701-2721, and 18 U.S.C. $ 1166-1168. 
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public purpose. They constitute "any writing which contains information 

relating to the conduct of government or the performance of any 

governmental or proprietary function. " They therefore fa& under the 

provisions of the Public Records Act. 

Nothing in the compacts prohibits disclosure of the requested 

records. The records possessed by the Commission do pertain to 

Appellants' gambling activities, and the Appellants dokave a financial and 

proprietary interests in such records (so as to be able to assert the 

protections of RCW 42.17.3 10 and standing to bring this action under 

RCW 42.17.330). Nevertheless, the recordr are legitimately and lawfully 

records of the Commission and are in the poss&sion of the Commission 

pursuant to the compacts entered into between Appellants and the State. 
A 

Any protections Appellants seek against their disclosure accrue only under 

the State's law, and are not based upon federal law or federal preemption 

of State law. 

The compacts create no separate exemption to the Public Records 

Act. RCW 9.46.360 does not create any exemptions to the Public 

Records Act. State law authorizes neither the Director of the Gambling 
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Commission, as the State's negotiator for tribal-State compacts, nor the 

Governor, as executor of such compacts, to modify existing State law to 

create exemptions to the Public Records Act. Therefore, compaEts 

between the State and Appellant Tribes do not create an "other statute" 

exemption under RCW 42.17.260(1). 

- Finally, community contributions required under the terms of the 
-

tribal-State compacts are not a "tax" for any purpose, and kxemptions 

under taxpayer provisions are inapplicable. The State does not take a 

position with regard to availability of exemptions based upon Trade 

Secrets or other claims made by Appellants. 

To the extent that Appellants have raised new arguments on appeal, 

they are inappropriate. Nonetheless, the law does not support their 

position. The so-called "Indian Preemption" doctrine is obviated by 

IGRA, and the Interstate Compact clause has no application in this 

context, as Indian tribes are not States. 

B. Federal Law Does Not Preclude Application Of State Law To This 
Issue. 

Appellants have devoted much of their brief to a discussion of their 

view of general federal Indian law. The State does not agree with much 
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of the analysis provided by the Appellants, but an extensive response is 

not necessary here, as these issues are inapplicable in this case.* The 

only issue before the Court is proper application of State lpw to the 

obligations of a State agency 

To the extent that federal law is implicated at all, it  is limited to 

a single federal statute, the Indian Gaming Regulatory Act (IGRA), which 

governs the tribal-State compacting &sue. IGRA do& not modify the 

State Public Records Act or any other State law, nor does it impose 

specific obligations upon the State or its agencies in this context. 
-

Nonetheless, a brief discussion of IGRA is necessary to place the tribal-

State compacting process into context. Determination of this case is 

properly limited to consideration of IGRA, the provisions of the compacts 

negotiated under it, and the Public Records Act. 

C. 	 IGRA Provides for State ReguIation of Indian Gaming. 

As Appellants acknowledge: 

A more extensive discussion of the "Indian preemption" doctrine is 
provided in Section F.(3)(b), below, although for the reasons discussed in 
Section F.(3)(a), this argument is not properly before the Court. 
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The federal government possesses the authority to delegate its 
constitutional responsibility over Indian affairs to the states by 
providing for the application of state laws to tribal Indians on their 
reservations, but only "if Congress has expressly so provided." - I 

9 . 

App. Brief, p. 12, citing California v. Cabazon Band of Mission Indians, 

480 U.S. 202, 207 (1987). 

IGRA is exactly the kind of enactment the Court was discussing. 

Congress enacted IGRA in response to Cabazon. Rumsev Indian 

Rancheria v. Wilson, 64 F.3d 1250, 1257; S-pokane Tribe of Indians v. 

Washington, 28 F.3d 991, 993 (9th Cir.1994). It provides for "the 

application of state laws to tribal Indians on their reservations." 

18 U.S.C. 6 1166. This Court need go no further in addressing any 

"Indian law" issues in this case. 

1. Mechanics of the Indian Gaming Regulatory Act 

Under IGRA, tribes, States and the federal government all have a 

role in the regulation of gaming in Indian country. The particular 

mechanism for the regulation of the yarious forms of gambling, however, 

varies with the nature of the gambling activity. The Act divides gaming 

activities into three regulatory categories termed Class I, Class IT and 

Class m. 
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"Class I" consists of "social games lplayed] solely for prizes of 

minimal value or traditional forms of Indian gaming engaged in by 

individuals as  part of, or in connection with, tribal ceremonies o r  

celebrations." 25 U.S.C. 6 2703(6). Class I activities are in the 

exclusive province of the tribe to regulate. 25 U.S.C. Q 2710(a)(l). 

"Class II" gaming includes bingo and pull-tabs, punch boards, tip 

jars, and other games similar to bingo if played in the same location; and 

"non-banking" card games (i-e., where the players play against each other 

. rather than the "house") which are not prohibited by state law and are 

played in conformity with state laws regarding hours of operation or 

limitations on wagers or pot sizes. 25 U.S.C. 3 2703(7). Class I1gaming 

is within tribal jurisdiction, subject to oversight by the newly created 

National Indian Gaming Commission. 25 U.S.C. $ 2706, and §$ 

2710(a)(2) and @)(2). The State plays no direct role. 

"Class ID"is defined as all gaming which is not Class I or Class 

11. 25 U.S.C. Q 2703(8). Class III includes such activities as lotteries, 

casino games (including banking card games), slot machines, horse and 

dog racing, pari-mutuel wagering, off-track betting, and j a i  alai. S. Rep. 
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No. 446, 100th Cong. 2d Sess. at 3, 7 (1988). Class IU gaming activities 

are lawful on Indian lands only if such activities are: 

(1) Authorized by a tribal ordinance or resolution which meets th6 ' 
requirements of the IGRA and is approved by the Chairman of the 
National Indian Gaming Commission; 

(2) located in  a state that permits such gaming for any purpose by 
any person, organization or entity; and 

(3) conducted in conformance with a tribal-state cornpaq entered 
iwo by the Indian tribe and the state w2der the provisi6m of the 
Act. 

25 U.S.C. $ 2710(d)(l)(Emphasis added). 

2.  	 In the Absence of a Tribal-State Compact, State Law 
Applies. 

Through IGRA, Congress made State law generally applicable (as 

federal law) to gambling on Indian lands within the State. Confederated 

Tribes and Bands of the Yakama Indian Nation v. Lowry, 968 F. Supp. 

531, 536 (E.D. Wash. 1996) ("IGRA provides for the application of State 

standards and/or State regulation with regard to Class II and Class ID 

gaming activity conducted on !Indian lands. "). It is class ITIgaming which 

is relevant to this case. 
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In the absence of a compact, both the criminal and regulatory 

restrictions of State law apply (as federal law) to gaming on Indian lands. 

18 U.S.C. !j 1166(a)3; Pueblo of Santa Ana v. Kelly, 104 F.3d 1546, 

1552 (10th Cir. 1997); United States u. E.C. Investments, Inc., 77 F.3d 

327, 330 (9th Cir. 1996); Sycuan Band of Mission Indians v. Roache, 54 

F.3d 535, 540 (9th Cir.1994) (holding that section 1166 makes 

California's laws prohibiting certain bass  III gaming bevices "applicable 

in Indian country"), cert. denied, --- U.S. ---, 116 S.Ct. 297, 133 

L.Ed.2d 203 (1995). 

D. A Tribal-State Compact Is Required For CLass III Gaming. 

IGRA establishes a federal requirement that federally-recognized 

Indian tribes must enter into compacts, called "tribal-State compactsw, 

governing operation of what the federal law refers to as "class III 

gaming." 25 U.S.C. 5 2710(d)(l); Rumse~, supra, 64 F.3d at 1256 ("A 

...for purp~ses of Federal law, all State laws pertaining to the 
licensing, regulation, or prohibition of gambling, including but not Limited 
to criminal sanctions applicable thereto, shall apply in Indian country in 
the same manner and to the same extent as such laws apply elsewhere in 
the State. 18 U.S.C. $ 1166(a) (Supp. 1995). 
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tribe seeking to operate Class I11 gaming activities on tribal lands may do 

so only under a compact."), cert. den. sub norn. Sycuan Band of Mission 

Indians v. Wilson, -U. S. , 1997 WL 10368 (June 27, 1997). As ' 
. 

.. 
,. 

Senator Inouye, the sponsor of the law, stated it in introducing the 

legislation, "Tribes that do not want any State jurisdiction on their lands 

are precluded from the operation of what the bill refers to as Class El 

gaming." U.S. Cong. RE., p. S 12650, Sept. 15, 1988. Thus, the 

compacts under which these records are maintained were negotiated under 

a -specific federal law which is premised upon State involvement in 

regulating tribal casinos. As the Court in Rumsev described it: 

Congress envisioned different roles for Class IT and Class El 
gaming. It intended that tribes have "maximum flexibility to 
utilize [Class Ejgames such as bingo and lotto for tribal economic 
development," S. Rep. No. 466, 1988 U.S.C.C.A.N. at 3079, and 
indicated that Class I1 gaming would be conducted largely freeof 
state regulatory laws. Id. at 3079, 3082. Congress was less 
ebullient about tribesJ we of Clas III gaming, however, and 
indicated thaz Class 111 gaming would be more subject to state 
regulatory schemes. Id. at 3083-84. 

t 

64 F.3d at 1259 (Emphasis added). The asserfions of the Appellants to 
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the contrary are simply without legal s u p p ~ r t . ~  

1. State Law Governs State's Participation In Compacts 

Under IGRA, State law governs the State's participabn in ,tribal-

State compacts. It determines the procedures by which a State may 

validly enter into a compact, Santa Ana, supra, 104 F.3d 1546, 1557-1558 

citing Washinpton v. Confederated Bands and Tribes of the Yakima Indian 

Nation, 439 U.S. 463, 493 & n. 39 (1979); see &o Kansas. ex rel., 

Steuhan v. Finney, 836 P.2d 1169 (Kan. S.Ct. 1992); Kiclca-m Tribe of 
A . . 

Indians of Kickapoo Reservation in Kansas v. Babbitt, 43 F.3d 1491, 1495 

(D.C. Cir. 1995). And when State officers participate in the 

administration of IGRA, their conduct is controlled by State, not federal 

It is appropriate here to note that Appellants' recitation of the 
legislative history of IGRA is incomplete, and perhaps misleading. For 
example, on page 20 of Appellants7 Brief, Appellants omit dispositive 
language from the quoted passsage. This omission gives a false 
impression of the history quoted. At lines 10-1 1, what Appellants omitted 
was the statement, "It is also true that S. 555 does not contemplate and 
does not provide for the conduct of class HI gaming activities on Indian 
lands in the absense [sic] of a tribal-State compact. In adopting this 
view..."S. Rep. 446, p. 6. Without the elipsed language (as quoted by 
Appellants), the passage implies that the following paragraph addresses the 
limitan'on on Statejurisdiction rather than the prohibition on tribal gaming 
activities in the absence of State jurisdiction. 
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law. Confederated Tribes of Siletz Indians of Ore~on v. U.S,, 110 F.3d 

688, 697-698 (9th Cir. 1997)("When the Governor exercises authority 

under IGRA, the Governor is exercising state authority." And "M; ' 

Governor acts under state law, as a state executive, pursuant to state 

interests.") 

- RCW 9.46.360 sets forth Washington's procedure for negotiation 

and administration of tribal-State compacts.' RCW 43.06.010(i4) gives 

the Governor authority to execute compacts on behalf of the State of 

Washington. Pursuant to that authority, the Washington State Gambling 

Commission, through its Director, negotiated compacts with each of the 

Appellants, which were duly executed by the Governor, and approved by 

the United States Secretary of the Lnterior. 

Nothing in RCW 9.46.360 or RCW 43.06.010(14) authorizes 

deviation from the State public disclosure law,6 or creates specific 

Compacts are initially negotiated by the Director of the Gambling 
Commission, approved (or rejected) by the Commission, and forwarded 
to the Governor for approval (signature) or disapproval. 

Appellants' assertion, App. Brief p. 27, fn. 8., that "the State has 
agreed to many violations of 'State law,'" is disingenuous. The issue in 
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exemptions from the Public Disclosure Act. Indeed, such a position 

+ . I 

this case is the requirement of a State agency to comply with State law in 
the performance of its duties, not the Appellants' deviation from State law 
in their conduct of gaming. Tribes are authorized under IGRA to conduct 
gambling which exceeds the regulatory limits of State law, if the State 
"permits such gaming for any purpb& by any persgn, organization, or 
entity." 25 U.S.C. $ 2710(b)(l)(A) and (d)(l)(B). 

In other words, if the kind of game is authorized, the tribe can 
engage in that activity on the reservation. Regulatory Limits (such as 
hours of operation, wager limitations, etc.) are subject to negotiation 
whether such limits are statutory or administrative. IGRA does not, 
however, authorize games not allowed under State law, nor does it change 
the existing application of State law outside of the reservation. Nothing 
in 25 U.S.C. 5 2710@)(l)(A), or (d)(l)(B), or any other provision of 
IGRA permits a State or its agency to deviate from its own laws in the 
administration of its sovereign responsibilities, nor could it. 

States are not mere political subdivisions of the United 
States. State governments are neither regional offices nor 
administrative agencies of the Federal Government. The 
positions occupied by state officials appear nowhere on the 
Federal Government's most detailed organizational chart. 
The Constitution instead leaves to the several States a 
residuary and inviolable sovereignty, reserved explicitly to 
the States by the Tenth Amendment. 

New York v. United States, 505 U.S. 144, 188 (1992). (Citations 
omitted). 
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would be contrary to the public inspection provision of RCW 9-46-30: 

The Gambling Act is premised upon an open regulatory environment, a 

provision which is more specific, and arguably stronger, than the ~ublic; ' : 

Records Act's requirement. 

2. 	 IGRA Outlines the Proper Subjects Of Tribal-State 
Compacts. 

25 U.S.C. $ 2710(d)(3)(C), provides a list of topics wGch may 


properly be the subject of negotiation in a tribal-State compact. Included 


are: 


(i) The application of the criminal and civil laws and 
regulations of the Indian tribe or the State that are directly related 
to, and necessary for, the licensing and regulation of such activity; 

(ii) the allocation of criminal and civil jurisdiction 
between the State and the Indian tribe necessary for the 
enforcement of swh laws and regulations; 

RCW 9.46.300 provides, in pertinent part: 

All applications describing the arrest or conviction record of any 
person, and all reports requird by the commission to be filed by its 
licensees on a periodic basis concerning the operation of the licensed 
activity or concerning any organization, association, or business in 
connection with which a licensed activity is operated, in the commission 
files, shall be open to public inspection at the commission's offices upon 
a prior written request of the commission. 
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(iii) the assessment by the State of such activities in 
such amounts as are necessary to defray the costs of 
regulating such activity; 

(iv) taxation by the Lndian tribe of such activitfih -
amounts comparable to amounts assessed by the State for 
comparable activities; 

(v) remedies for breach of contract; 

(vi) standards for the operation of such activity and 
maintenance of the gaming facility, including licensing; and 

(vii) any other subjects that are directly related to 
the operation of gaming activities. 

The Senate Committee Report provides a shorthand rendition of the 

State's governmental interests in the regulation of Class IIIgaming as "the 

interplay of such gaming with the State's public policy, safkty, law and 

other interests, as well as impacts on the State's regulatory system, 

including its interest in raising revenue for its citizens. " It also notes 

that: 

The terms of each compact may vary extensively depending 
on the type of gaming, the location, and the previous 
relationship of the tribe and the State, etc. Section 
11(d)(3)(C) 125 U. S.C .  $ 2710(d)(3)(C)] describes the 
issues that may be the subject of negotiations between a 
tribe and a State in reaching a compact. The Committee 
recognizes that subparts of each of the broad heas may be 
more inclusive. For example, licensing issues under clause 
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vi, may include agreements on days and hours of operation, 
wagerr] and pot limits, types of wagers, and size and 
capacity of the proposed facility. 

S. Rep. No. 446, 100th Cong. 2d Sess., 13-14 (1988). (As noted abo&,' 

a key aspect of Washington's regulation of gambling is openness, as 

exemplified by RCW 9.46.300. The disputed provision of the compacts 

reflect this expectation.) 

Once a tribe and State have negotiated and entered into a'cornpact, 

it must be approved by the Secretary of the Interior, and published in the 

Federal Register. Class I11 gaming is then governed by the terms of the 

tribal-State compact- Pursuant to such negotiated compacts, the respective 

governments of the State and the tribe cooperatively regulate Class III 

gaming in the State of Washington. 

3. 	 Washington's Compacts Provide for Tribal 
Reimbursement of Regulatory Expenses and impact 
Fees To Local Government. 

Washington's compacts do not modify State law, although the 

regulatory limits (on wagers, etc.) are not directly applicable to tribal 

gaming conducted under the compacts, for the reasons noted above. The 

compacts do not prohibit application of generally applicable State laws to 
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State agencies. Although the specific language of the compacts varies, 

under the terms of the compacts in question here, the State Gambling 

Commission has law enforcement authority with regard ;to gaming 

conducted by each of the Appellant Tribes.' In addition, each compact 

provides for reimbursement to the State Gambling Commission for 

regulatory expenses. 
I 

Each compact also provides 'an aclnowledgrhent that 'activities 

directly and indirectly associated with the operation of the Gaming Facility 

.. . may impact surrounding local law enforcement" and other Iocal 

agencies. To alleviate such impacts, each compact provides for creation 

of a "Community Contribution" fund, to compensate for impacts upon 

' The Sate Gambling Commission's authority and jurisdiction is laid 
out generally in Sections VII, Vm,and IX of the respective compacts of 
the Chehalis (CP 3-156, Ex. I), Squaxin Island (CP 257-370, Ex. I), and 
Upper Skagit (CP 3-156, Ex. 2), Appellants, and Sections VII and VIII 
of the Appellant Swinomish compact (CP 157-356, Ex. I). 

Section XIT of the Swinornish compact, Section Xm, of the others. 
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local law enforcen~ent, emergency senice, and similar agencies." 


Although the agencies and other representatives maling up the 


* 

committees which disburse these "Community Contribution" funds varies ; ' . 

between compacts, all  compacts provide that "a representative of the State 

Gaming Agency" is included on the committee. The amount set aside for 

the "Community Contribution" fund is currently set at two percent of the 

"Net Win" for each of the Appellant Tribes, although that amount is 

subject to renegotiation." Whether that amount is deemed to be an 

"assessment" to defray the costs of regulating" the casino 

(§2710(d)(3)(C)(iii)), or a subject "directly related to the operation of 

gaming activities" (927lO(d)(3)(C)(vii)), it is clearly authorized by IGRA 

and relates to provision of State and local governmental senices to tribes 

'' Section XIII.C. of Appellant Swinomish compact, Section XIV.C. 
of the other compacts. 

" In the pleadings belowithere was some confusion regarding this 
point. Some compacts originally set two-and-one-half percent as the 
contribution amount, but have been renegotiated to lower it to two percent 
based upon identifiable impacts. At present, all negotiated compacts set 
this amount at two percent. The State has thus far declined requests to 
renegotiate this amount further. 
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for tile operation of tribal casinos. 

E. ?'he Records Requested Are Public Records. 

The first issue, "[Alre the records requested by Ra-pondent 

Johnson public records, under RCW 42.17.020(36)?" can be effectively 

resolved by reference to applicable statutes, and the compacts executed by 

-	 Appellant Tribes. The State has taken the position throughout this 

litigation, and through its disclosure of similar records of other Tribes, 

that the records in question are Public Records as defined by RCW 

42.17.020(36).'* 

The Public Records Act defines "public record" broadly. "The 

term includes all writings which contain information concerning 

governmental conduct or performance of governmental or proprietary 

l2 RCW 42.17.020(36) defines a "Public record, " in pertinent part, 
as: 


any writing containing information relating to the conduct 
of government or the performance of any governmental or 
proprietary function prepared, owned, used, or retained by 
any state or local agency regardless of physical form or 
characteristics. 
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functions." Yakima Newspapers v. Yakima, 77 Wn. App. 319, 323 

(1995). 

The public disclosure act establishes a 3-part test for determining ' 

whether a particular document is a public record: 

"Public record" includes [I] any writing [2] containing 
information relating to the conduct of government or the 
performance of any governmental or proprietary function 
131 prepared, owned, used, or retained by any state or l& 
agency regardless of physical form or characteristics. 

Yacobellis v. Bellingharn, 55 Wn. App. 706, 711 (1989). The source of 

the information is immaterial to the determination of whether the records 

are public records for purposes of the Public Records Act. 

The records in question here easily meet each prong of the Act. 

They are legitimately in the possession of the Gambling Commission 

pursuant to the terms of the compacts cited above. The information 

sought "relate[s] to the conduct of government or the performance of any 

governmental... function ... used or retained by any state agencyNin 
f 

several ways. 

First, each compact provides for the creation of a "Community 

Contribution" fund which is used to address the impacts upon local 
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governmental agencies from the tribal operation of a casino. This 

infornlation is wed by the public officers named in the various compacts 

to determine what funds are available to address the needs of the~gencies, 

primarily local law enforcement, i n  mitigating such impacts. The 

Washington State Gambling Commission is included among the decision- 

making authorities regarding use of the Community Contribution funds in 

alI negotiated cqmpacts. The provision of law enforcement and other 

services by local authorities is certainly a perj%muznce of any 

govemmenraljimction, a s  is the budgeting for such services, which the 

Commission participates in as part of the Community Contribution 

committee. 

Second, as the Appellants have previously acknowledged, the 

information is legitimately used by the Commission to verify tribal 

compliance with the terms of the compact, an obligation imposed both by 

the terms of the compacts and RCW 9.46.360(9).13 This is also the 

l3 RCW 9.46.360(9) provides "In addition to the powers granted 
under this chapter, the commission, consistent with the terms of any 
compact, is authorized and empowered to enforce the provisions of any 
compact between a federally recognized .Indian tribe and the state of 
Washington." 
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performance of a governmental function. 

' Third, each of the compacts specifically authorize the parties to 

negotiate future changes to the "community contribution," among othe;:' 

provisions of the compacts. Maintenance of a record of tribal 

contributions, as well as their use by local authorities, is necessary to 

ensure that any future amendment adequately addresses local impacts. 

Negotiation of compacts is certainly a performance of a gov&nmental 

function, as Appellants have also acknowledged below. 

For all of these reasons, the requested records constitute public 

records as defined by RCW 42.17.020(36). 

F. Exemptions to Disclosure of Public Records 

The compacts do not create an exemption to the Public Records 

Act, as Appellants assert. Rather, they provide for application of the 

Public Records Act to these records. Athough the State does not take a 

position with regard to all of the exemptions sought by Appellants, it does 
r 

take issue with two: The compacts do not constitute an "other statute" 

under either State or federal law; and the "community contribution" is not 
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a "tax" on the tribes under either State or federal law. With regard to  the 

other exe~nptions, the State believes that the issues are really between the 

requestor (Johnson) and theparty seeking the injunction (Trib6.s). Because 

these issues do not involve the allocation of authority between 

governmental entities or interpretation of the compacts, the State need not 

address assertions of trade secrets, or other proprietary exemptions under 
1 

the Public Records Act. 

1. 	 The Compacts Do Not Create "Exemptions" From 
Disclosure. 

Appellants assert that the State has %nilaterally" broken the terms 

of the compacts. App. Br., p I. This assertion is without basis. The 

compacts themselves neither explicitly nor impliedly create any 

exemptions from disclosure. To the contrary, each compact specifically 
-

acknowledges the possibility of a request for disclosure (Section W.B. of 

all compacts), and provides that "The State Gaming Agency shall notify 

the Tribe of any requests for disclosure of such information and shall not 

disclose until the Tribe [I4] has had a reasonable opportunity to challenge 

l4 Some compacts include "the State, or both." 
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that request. " This language, which parallels RCW 42.17.330, clearly 

reflects an expectation that the Public Records Act apply to any request 

for records, as well as acknowledging the Tribe's interest in see&g 

protection of such information in an appropriate circumstance. No other 

"interpretation " is reasonable or necessary. Appellants' submissions of 

parol evidence to try to defeat the express language of the compact, in 

addition to being inaccurate, are not relevant to the resolution of the issue 

before this C o ~ r t . ' ~  

Appellants' inclusion of parol evidence regarding the formation of 
the compacts is inappropriate. Under Washington law, parol evidence is 
inadmissable on this issue. Parol or extrinsic evidence is not admissible 
to add to, subtract from, vary, or contradict written instruments which are 
contractual in nature and which are valid, complete, unambiguous, and not 
affected by accident, fraud, or mistake. Berg v. Hudesman, 115 Wn.2d 
657, 670 (1990); Vacova Companv v. Farrell, 62 Wn. App. 386, 395-6 
(1991); Buvken v. Ertner, 33 Wn.2d 334, 341, 205 P.2d 628 (1949). 

The parol evidence rule "is not a rule of evidence but one of 
substantive law." Emrich v. Connell, 105 Wn.2d 551, 555-56, 716 P.2d 
863 (1986); Vacova, supra, 62 Wn. App. At 395-6, citing Barber v. 
Rochester, 52 Wn.2d 691, 696, 328 P.2d 711 (1958). Prior or 
contemporaneous negotiatidns and agreements are said to merge in the 
final, written contract, and any evidence of these, even if admitted without 
objection, is rendered incorn-petent and immaterial by operation of the 
rule. Emrich, supra, 105 Wn.2d at 555-56; Fleetham v. Schneeldoth, 52 
Wn.2d 176, 179, 324 P.2d 429 (1958). If, after hearing all the evidence, 
the court determines that the writing is the final and complete expression 
of the parties' agreement -- i.e., completely integrated -- then the extrinsic 
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- - 

The State has not "unilaterally" altered anyttung. The compacts 

speak for themselves, and do not contain a prohibition from disclosure. 

Nor do the references to "confidential and proprietary in$ormation 

of the Tribe" in the respective compacts change the character of the 

information, or the State's obligations under the Public Records Act. 

. What the terms of the compacts demonstrate is the expectation of both 
I 
1 

signatories, 1) that the Public Records Act applies td any information 

possessed or obtained by the Commission in the performance of its duties 

under the compact, and 2) that the Tribe maintains an interest in the 

records for purposes of RCW 42.17.330 (as the person "named in the 

record or to whom the record specifically pertains"). Thus the compact 

mandates that the Commission exercise its discretion (under 

RCW 42.17.330) to rwtifi the Tribe of a requestfor disclosure. No other 

obligation is imposed upon the State. 

evidence is disregarded. Emrich, supra, 105 Wn.2d at 555-56, citing 
Becker v. Lagerquist Bros., 55 Wn.2d 425, 426, 348 P.2d 423 (1960). 
Ambiguity will not be read into a contract if it can reasonably be avoided. 
St. Yves v. Mid State Bank, 111 Wn.2d 374, 377, 757 P.2d 1384 (1988); 
McGary v. Westlake Investors, 99 Wn.2d 280,285, 661 P.2d 971 (1983). 



In this instance, Mr. Johnson's request for disclosure triggered the 

notificatio~l requirement because at least some of the information 

possessed by the Commission was obtained or derived by the Commission , 
5 .  

pursuant to the "Access to Records" provisions of the respective 

compacts. All of the actions taken by the Commission subsequent to 

receipt-of the request have been in compliance with the terms of the 

compacts, the Public Records Act, and case law applicable to tha; Act. 

Each Court considering the issue belw. has so found. 
I -

2. 	 Neither The Negotiators, Nor The Governor Would 
Have Had Authority To Modify State Law. 

Even had the compacts altered Statelaw as Appellants' allege, such 

an effort would have been ulrra vires, and thus void, because neither the 

negotiators nor the Governor are given such authority under RCW 

9.46.360. Although federal law allows Appellants to operate gaming ' 

beyond the strictures of State regulatory frameworks (such as wager limits 

and hours of operation), it does not modify existing State law. Nor did 

the Commission obtain through RCW 9.46.360 the authority to modify 

existing State statutes, or create exemptions to applicable public laws, in 

negotiating compacts. 

RESPONDENT'S BRlEF ON APPEAL 30 



Const. art. 2, $ 1 (amend. 72) provides: 

The legislative authority of the state of Washington shall be vested 
in the legislature, consisting of a senate and house of 
representatives, wt~icll shall be called the legislature of fie' state of 
Washington . . . 

It is unconstitutional for the legislature to abdicate or transfer to others its 

legislative function. Diversified Investment v. DSHS, 113 Wn.2d 19, 24 

(1989); Hi-Starr. Inc v. Liquor Control Board, 106 Wn.2d 455, 458 

(1986); Barry & Barry v. Deu't of Motor Veh., 81 Wn.2d 155, 159 

(1972), appeal dismissed, 410 U.S. 977 (1973); Yelle v. Bishop, 55 

Wn.2d 286, 301 (1959); Keeting v. Public Utility Dist. No. 1, 49 Wn.2d 

761 (1957). Nor was the Governor delegated such authority to do so in 
.. 

executing such compacts under RCW 43.06.010(14). 

Although purely legislative powers are nondelegable, the 

Legislature may delegate administrative power to fill in the interstices of 

the law if the Legislature defines generally what is to be done, which 

administrative body is to accomplish the specified purposes, and what 

procedural safeguards are in effect to control arbitrary administrative 

action. Diversified Investment, 113 Wn.2d at 24; Hi-Starr. Inc., 106 

Wn.2d at 458; Barry & Barry, 81 Wn.2d at 159. RCW 9.46.360 is 
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precisely such an enactment. It designates which administrative body is 

to negotiate compacts (the Gambling Commission), and provides 

.' 
procedural safeguards in the form of public hearings and gubernatorial ' 

' 

ratification. 

3. 	 The Compacts Do Not Constitute "Other Statutes" 
Under RCW 42.17.260(1). 

Appellants had argued below that, because the compacQ were 

entered into under the provision of another Statelaw (RCW 9.46.360), the 

contents of the compacts are "essentially the equivalent of a state statute". 

Appellants have abandoned that argument here.16 Appellants instead now 

assert that the compacts themselves operate as an "other statute," thus 

bringing them within RCW 42.17.260(1). 

The compacts do not constitute a "statuten under either state or 

l6 Although Appellant have abandoned this argument, i t  can be 
responded to briefly: RCW 42.17.260(1) explicitly refers to "other statute 
which exempts or prohibits disclosure of specific information or records." 
I tdoes not reference any "statutoj equivalems." Further, RCW 9.46.360, 
contains no explicit "exemption" to the public disclosure requirements of 
the Act, nor any prohibition against disclosure of any "specific 
information or records. " Contrary to Appellants' assertion, the State has 
not argued that a statute must reference the public Disclosure Act to be 
effective (App. Br. p. 35), merely that that statute must explicitly create 
an exemption fiom disclosure. RCW 9.46.360 does not. 
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federal law. Moreover, since that basis for the Appellants' assertion was 

not raised below, it may not be asserted for the first time on appeal. 

a. 	 New Issues May Not Be Raised Fof Pint Time 
on Appeal. 

Appellants have, for the frrst time, asserted two new bases for this 

claim which were not raised before the trial court below: that there is a 

so-called "Indian preemption doctr$eU precluding application of State law, 

and that the compact represents an "other statute" based upon application 

of the "Interstate Compact Clause." Neither contention has merit. 

Nonetheless, the Court need not address &her contention on this appeal, 

as they were not addressed to the courts below. 

As a general rule, an appellate court will not consider an argument 

raised for the &st time on appeal. RAP 2.5 (a); Port of Edmonds v. Fur 

Breeders, 63 Wn. App. 159, 164 (1991); Smith v. Shannon, 100 Wn.2d 

26, 37, 666 P.2d 351 (1983); Olson v. Siverling, 52 Wn. App. 221,230, 

758 P.2d 991 (1988), review denied, 111 Wn.2d 1033 (1989). Even a 

constitutional issue may not be considered for the first time on appeal if 

it does not relate to the jurisdiction of the court or the rights of a criminal 

defendant. Miebach v. Colasurdo, 35 Wn. App. 803, 811 (1983): 
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Kennedy v. Seattle, 94 Wn.2d 376,383, 617 P.2d 713 (1980). The Court 


need not, therefore, address these unique and new issues on this appeal. 


?

If this Court does choose to address them, however, these 


contentions have no merit in any event. 


b. 	 The S d e d  "IndianPreemption"DoctrineDoes 
Not Apply. 

To the extent that the socalled "Indian preemption" doc@e 

exists, it has no application here. Congress has enacted a law which 

contradicts its application. The concept is limited to those instances where 

Congress has not spoken, or has been ambiguous in its intent. White 

Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143 (1980). Congress 

was not ambiguous in IGRA. As noted above, IGRA provides a 

comprehensive statute governing the administration of Indian gaming. 

IGRA does not address administration of State agencies. 

Nothing in the text or legislative history of IGRA shows any 

intention by the Congress to preempt, or otherwise interfere with, State 

statutes which govern State agencies' obligations to the public under State 

law. Instead it shows the opposite: an expectation that State laws and 

regulations would be applied to gaming activities on Indian lands. 
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Contrary to Appellants' assertion (App. Br. p. 25), Congress' grant 

of State authority over Class 111 gaming is not a delegan'on of federal 

authority, but a gram of Starejurirdicdon. Appellants' interpkt&tion of 

P.L. 280 has no support in law. P.L. 280 was passed to extend State 

jurisdiction to Indian country. Three Affiliated Tribes v. Wold Eng'g, 

- 476 U.S. 877, 879 (1986). The purpose of Public Law 280 was "to 
1 
f 

extend the jurisdiction of the States over Indian country'and to encourage 

state assumption of such jurisdiction . . .". McCrea v. Denison 76 Wn. 
. .  -

App. 395, 398 (1994) citing Three Affiliated Tribes, 476 U.S. at 887. 

See also Washington v. Confederated Bands & Tribes of the Yakima 

Indian Nation, 439 U.S. 463, 471-74 (1979); In re Estate of Cross, 126 

Wn.2d 43, 47, 891 P.2d 26 (1995). 

When a State exercises jurisdiction under P.L. 280, it is exercising 

State authority as a separate sovereign, not federal authority. State v. 

Squally, 132 W. 2d. 333 (1997); State v. Cooper, 130 Wn.2d 770, 774 

(Fn. 4)(1996); State v. Hoffman, 116 Wn.2d 51, 68 (1991). Thus 

prosecutions which it undertakes under that authority are conducted in 

State court.  Similarly, when Washington exercises jurisdiction under 
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IGRA it is exercising State authority, governed by State law. Siletz, 

supra, -110 F.3d at 697-898. 
* 

Moreover, there is a strong presumption against preemption u~llesl ' 

it is the clear and manifest purpose of Congress. White Mountain, 448 

U.S. at 143 ("At the same time any applicable regulatory interest of the 

State must be given weight, and automatic exemptions as a matter of 

constitutional law are unusual). " (Citations omitted.) Instead, the Court 

requires "a particularized inquiry into the nature of the state federal and 

tribal interests at stake, an inquiry designed to determine whether, in the 

specific context, the exercise of state authority would violate federal law. " 

White Mountain, 448 U.S. at 144. In this context, exercise of state 

authority does not implicate, much less violate, federal law. 

In the absence of an express intention to preempt the State's 
- ,. 

authority, it cannot be presumed that Congress intended to usurp the 

State's authority: 
I 
t 

Consideration of issues arising under the Supremacy Clause 
"start[s] with the assumption that the historic police powers 
of the States [are] not to be superseded by . . . Federal Act 
unless that [is] the clear and manifest purpose of 
Congress." 
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Rice v. Santa Fe Elevator Gorp, 33 1 U.S. 218, 230, 67 S. Ct. 1146, 

1 152, 9 1 L. Ed. 1447 (1947). Accordingly, "[tlhe purpose of Congress 

is the ultimate touchstone" of preemption analysis. ~ a l o ~ v .White 

Motor Corp., 435 U.S. 497, 504, 98 S. Ct. 1185, 1189, 55 L. Ed. 2d 

443 (1978) (quoting Retail Clerks v. Schemerhorn, 375 U.S. 96, 103, 84 

- S. Ct. 219, 222, 11 L. Ed. 2d 179 (1963)). Ci-pollone v. Li~gett Group, 
1 

h,505 U.S. 504,516 (1992). See also Jones v. ad Paclcine Co., 430 

U.S. 519, 525 (1977). 

c. 	 IGRA Is Premised On the Application of State Law to 
Indian Gaming, Not Preemption of State Law. 

The explicitly stated purpose of Congress in passing IGRA was to 

create a regulatory program to address operation of gaming by an Indian 

tribe. 25 U.S.C. $ 2702. IGRA is premised upon applicarion of the 

State's existing regulatory program to Indian gaming activities - activities 

which Congress considered to be essentially unregulated. 25 U.S.C. 6 

2701(1). The text and legislative history of the IGRA show no intention 

to interfere with the States' existing regulatory programs, but are instead 

an endorsement of them. 

Prior to the passage of IGRA, "numerous Indian tribes mad] 
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become engaged in or @ad] licensed gaming activities on Indian lands," 

25 U.S.C. § 2701(1), but "existing federal law [did] not provide clear 
*,, , 

standards or regulations for the conduct of gaming on Indian lands." 2$ 

U.S.C. 5 2701(3). IGRA was passed to correct that deficiency. 25 

U.S.C. 5 2702. 

- Congress did not modify existing State regulatory programs under 

IGRA, nor was it necessary to do so. Rather, Congress deemed it 

necessary to address tribal authority to conduct or authorize Class IIl  

gaming in the absence of State jurisdiction, rather than leave it to a 

federal oversight agency (as was done with Class 11). Neither the federal 

nor tribal governments had experience in regulating such activities. Both 

the Act, 25 U.S.C. 8 2701(3), and the Senate Report reflect this 

reasoning: 

m h e  Committee notes that there is no adequate Federal 
regulatory system in place for Class III gaming, nor do 
tribes have such systems for the regrJation of Class 111 
gaming currently in plqce. Thus a logical choice is to 
make use of existing State regulatory systems. 

Senate Report, pp. 13-14. (Emphasis added.) 

Senator Inouye expanded upon this issue in introducing the 
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legislation on the Senate floor: 

The issue has been how to resolve the clash between States 
and tribes with respect to sophisticated forms of gaming 

A-such as casinos and parimutuel wagering. ‘, 

Stafesthat allow such gaming have regulatory systems inplace and 
are adamantly opposed to tribes operating such games unless they 
do so in accordance with State law. The States interests in 
protecting all citizens, including tribal members, horn 
unscrupulous persons is a concern shared by lawmakers 
everywhere, including tribal o@cials. However, it is simply not 
realistic for any but a very few tribes to set up regulatory systems. 
Nor did the Select Committee on Indian Affairs view as 
meritorious any suggestions for the establishment of a Federal 
regulatory mechanism to duplicate whuf already exi'sts at the State 
level. 

Therefore, for those tribes wishing to engage in such 
gaming, the most realistic option appeared to be State 
regulation. However, the committee was fully cognizant of 
the strenuous objections that would be raised by tribes to 
the outright transfer of State jurisdiction, even for the 
limited purpose of regulating class III gaming. Thus, the 
best option available is the approach taken by the 
committee on S. 555 and that is the tribal-State compact 
approach. 

Congressional Record, September 15, 1988, S. 12650, col. 2. (Emphasis 

added.) 

What the record demonstrates is that Congress was clearly aware 

of the existence of State operation and regulation of gambling activities, 
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and expected tho1 they ruould be applied to tribal gaming. If it had 

intended to preempt or prohibit the States' regulation of such activities 

under State law, it could and would have done so. It did not. Therefore, ' 
, 

there is nothing in IGRA which preempts or otherwise prohibits the State's 

application of its existing regulatory b e w o r k  to the activities it agreed 

to engage in under compacts. This includes application of RCW 

42.17.330 to records in possession of a state agency. 

Finally, if Congress had sought to restrict the State's authority to 

govern its own agencies under State law, such an action by Congress 

would have been a clear interference with the State's sovereign authority. 

In addition to the presumption against such a usurpation of State 

sovereignty, such an effort by Congress would be a violation of the State's 

sovereign status under the Tenth Amendment. See New York v. United 

States, supra, 505 U.S. 144; United States v. b p e z ,  115 S. Ct. 1624 

(1995). 
I 
i 

The Court should not entertain the Appellants' urging to interpret 

IGRA in such an unconstitutional manner. Where a case may be disposed 

of on the basis of statutory construction, it is unnecessary to reach the 
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constitutional question. United States v. Monsanto, 491 U.S. 600, 611 

(1991); Cuyler v. Adarns, 449 U.S. 433, 437 (1981); Hanans v. Lavine, 

415 U.S. 528,544 (1974); Dandrid~e v. Williams, 397 U.S. 471,475-76, 

reh'g denied, 398 U.S. 914 (1970). 

d. 	 The Interstate Compacts Ciause Has No 
Application to Tribal-State Compacts or This 
Case. 

Appellants' effort to s hoehdrn principles of interstate Commerce 

into discussion of Lndian Commerce issues is directly at odds with U.S. 

Supreme Court authority. Tribes are not States, Blatchford v. Native 

Vil la~e of Noatak, 501 U.S. 777, 782 (1991), and constitutional 

provisions which apply to States have no application to Indian tribes: 

It is also well established that the Interstate Commerce and 
Indian Commerce Clauses have very different applications. 
In particular, while the Interstate Commerce Clause is 
concerned with maintaining free trade among the States 
even in the absence of implementing federal legislation, 
the central function of the Indian Commerce Clause is to 
provide Congress with plenary power to legislate in the 
field of Indian affairs. The extensive case 2aw t h a  has 
developed under the Inrentate Commerce Clause, 
moreover, is premised on a structural uruientanding of the 
unique role of the States in our constitutional system that 
is not readiljl imported to caes  involving the Indian 
Commerce Clause. 
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Cotton Petroleum Cop. v. New Mexico, 490 U.S. 163, 192 

(1989)(Citations omitted, emphasis added.) 
* 
I (

Moreover, nothing in IGRA or its legislative history references the ' 

Interstate Compacts Clause, for obvious reasons. It has no application to 

Indian affairs. 

4. 	 The Community Contribution Provisions Are Not a Tax 
on the Tribe. 

Appellants argue for the application of RCW 42.17.3 10(1)(c) 

exemption on the premise that the community contribution required under 

the compact constitutes a "tax." Appellants make this assertion based 

upon a rudimentary discussion of what a tax is, referring almost 

exclusively to Black's Law Dictionary for authority. Appellants' 

argument does not begin .to address the complex law applicable to the 

determination of what is a tax. The community contribution is not a tax 

under federal, State or common law. 

Initially, (IGRA), the federal law under which the compacts were 

negotiated, explicitly prohibits the State's imposition of a tax upon a 
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Tribe's gaming operations.17 Because the compacts are required to be 

and have been approved by federal authorities who are required to 

scrutinize such compacts for compliance with IGRA," t h ~  iscourt 

entitled to judicially notice that the compact dms comport with the 

provisions of IGRA. Improper imposition of a tax by the State would be 

grounds for disapproval of the compacts, which did not occur. Therefore 

l7 	 25 U.S.C. 3 2710(d)(4) provides: 
Except for any assessments that may be agreed to under paragraph 
(3)(c)(iii) of this subsection, nothing in this section shall be 
interpreted as conferring upon a State or any of its political 
subdivisions authority to impose any tax, fee, charge, or other 
assessment upon an Indian tribe or upon any other person or entity 
authorized by an Indian tribe to engage in a person or entity 
authorized by an Indian tribe to engage in a class IIIactivity. No 

... State may refuse to enter into the negotiations described in 
paragraph (3)(A) based upon the lack of authority to such State, or 
its political subdivisions, to impose such a tax, fee, charge, or 
other assessment. 

The referenced paragraph (3)(A) allows, inter alia: (i) the 
assessment by the State of such activities in such amounts as are necessary 
to defray the costs of regulating such activity[.] 

l8 25 U.S.C. 6 2710(d)(8)(B)(i) provides, in pertinent part, "The 
Secretary may disapprove a compact . . . if such compact violates-- (i) 
any provision of this chapter[.]" 
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the assessment of a comnlunity contribution is not deemed a "tax"by the 

federal government, at least. 

Further, as Washington courts have repeatedly noted, whehkr 

something is deemed a tax under State law is determined by statute and . 

case law. kin^ County Fire Protection Districts v. Housinp Authority of 

kin^ County, 123 Wash.2d 819, 833 (1994). For example, RCW 

84.04.100 provides: 


The word "tax" and its derivatives, "taxes," "taxing," 

"taxed," "taxation" and so forth shall be held and construed 

to mean the imposing of burdens upon property in 

proportion to the value thereof, for the purpose of raising 
revenue for public purposes. (Emphasis added). 

The Washington Supreme Court has identified three factors to be 

considered in determining whether a charge imposed by a governmental 

entity is a tax or a regulatory fee: (1) whether the primary purpose is to 

raise revenue or to regulate; (2) whether the money collected is spent on 

non-regulatory purposes; and (3) whether there is a direct relationship 
, 

between the fee charged and the service received by those who pay the fee 

or benveen the fee charged and the burden produced by the fee payer. 

Rental Owners Association v. Thurston County, 84 Wn. App. - , (Slip 
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Op., February 21, 1997), tiling Covell v. City of Seattle, 127 Wash.2d 

874, 879 (1995) (emphasis added). As the Court noted in King Countv: 

If charges are primarily intended to raise money, they are taxes. 
If the charges are primarily tools of regulation, they are not taxes. 
millis Homes. Inc. v. PUD 1, 105 Wash.2d 288, 299, 714 P.2d 
1163 (1986)J Where the charge is related to a direct benefit or 
service, it is generally not considered a tax or assessment. 

123 Wash. 2d at 833. Where there is a direct relationship between the fee 
I 

charged and the burden produced by:'the fee payer, "then the charge may 

be deemed a regulatory fee even though the charge is not individualized 

according to the benefit accruing to each feepayer or the burden produced 

by the fee payer." Hillis Homes, 105 Wash.2d at 301. 

Following this analysis, the community contribution is not a tax 

upon the Tribe, but is a fee directly related to "the burden produced by 

the fee payer." As each compact notes, the community contribution is 

directly related to the impacts the existence of the tribal casino has upon 

the local community. Although indexed to the revenue stream, the 

revenue stream produced by a tribal casino is directly proportional to 

activity at the casino, and thus the casino's resultant impact on the 

community. As the business generated by a tribal casino increases, the 
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impacts upon the local non-Indian community also increase, in the form 

of traffic congestion, emergency service calls and similar local impacts 

directly identified in the compacts. Although the community contribu6on : 

is tied to the revenue stream of the tribal casino, that factor alone does not 

indicate that it is a tax, as the Appellants urge. Instead, it is an indication 
- .  

of "the direct relationship between the fee charged and the burden 


produced by the fee payer," i.e. the Tribe. 


Finally, the Court should consider how the community contribution 

has been treated by the parties in the compacf. Notwithstanding 

Appellants' (inadmissible) post-hoc par01 assertions to the contrary, the 

community contribution is not "imposed" by the State. (Indeed, 

Appellants make the contrary argument in asserting that the compacts are 

"contracts" entered into between "sovereign entities," App. Br. p. 1). 

Rather, and unlike a tax, the contribution was established through 

negotiation of the parties, as the compacts themselves evidence. As with 

many provisions of the compacts, there is some consistency between 

compacts, as well as many variations. Moreover, this contribution has not 

been uniform from compact to compact. (See fn 11). Finally, the 
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compacts specifically provide that the amount of contribution may be 

changed from time to time as a result of changed circumstances. 

Perhaps the most revealing indication that this fund is pot a tax 

imposed by the State, however, is that the Tribe which provides revenue 

for the fund has a permanent say in how the fund is spent. The purposes 

for which the community contribution may be used are not limited except 
1 

by determination of the parties. How inany taxpayers get a direct say in 

how their taxes are spent? The community impact fund is exactly what 

it says it is in the compact: a fund established by mutual agreement of the 

parties --- independent governmental entities dealing at arms' length -- to 

address the anticipated impacts that one government's operation (the 

Tribe's) would have on the services provided by the other government. 

VI. CONCLUSION 

The State's handling of the request for public disclosure of these 

documents was conducted fully in accord with the applicable law and the 

compact between it and each of the Appellant Tribes. The compacts do 

not create exemptions to disclosure, nor do they constitute a statute 

creating such an exemption. The community contribution provided by the 
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Tribes under the compacts is not a tax, but a fee directly related to the 

provision of services on behalf of the Tribes. The remaining exemption 

assertions made by Appellants (Trade Secret, business records, etc;)'' 

should be resolved based upon the submissions of Appellants and 

Respondent Johnson as the parties disputing their applicability. 

RESPECTFULLY SUBMI'ITED this day of 

CHRISTINE 0. GREGOIRE 
Attorney General 

Assistant Attorney General / 
Attorney for Washington State 
Gambling Commission 
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e l [  !,,I \ , I ;  The Honorable Douglass Not-th 
Noted wlo oral argument: April 29, 2004 

? [ r %  AFR 2 1 PI)  3: 16 

?004 APR 2 1 PH 3: 23 


IN TI-IE SUPERIOR COURT OF THE STATE OF WASHNGTON 

IN AND FOR TI-IE COUNTY OF KING 


BELLEVUE JOHN DOES 1-1 1 ,  FEDERAL )

WAY JOHN DOES 1-5 & JANE DOES 1-2 & )

SEATTLE JOHN DOES 1-13 & JOHN DOE, ) No. 03-2-16548-4 SEA 


Plaintiffs, ) 
v. 	 ) DECLARATION OF MICHELE 

) EARL-HUBBARD IN SUPPORT 
BELLEVUE SCHOOL DISTRICT #405, ) OF CIVIL RULE 60 MOTION 
FEDERAL WAY SCHOOL DISTRICT #210, )
and SEATTLE SCHOOL DISTRICT # l  , 1 

Defendants. 1 

And )


1 

THE SEATTLE TIMES COMPANY, 


Intervenor/Defendant. ) 


MICHELE EARL-HUBBARD declares as follows: 

1. I am one of the attorneys for the Seattle Times Company ("the Times"), and I 

19 11 make this declaration on personal knowledge. 	 I 
2. These are newly discovered facts which by due diligence could not have been 

discovered in time to move under Civil Rule 59(b). The Times bases its Civil Rule 60 motion 

upon these facts. 

3. Before this Court entered its April 25, 2003 order, ("the Order") I was unaware 

II of the facts set forth in this declaration which now form the basis for a motion for attorney's 
24 

fees, costs and statutory penalty against the defendant school districts. 
25 I1 
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4. In May 2003 the 'Times reccivcd copies of emails from the defendant districts 

H 

2 and other s c o l  district regarding i s  litigation. 1 . 1 ~emails were produced in response to  


Public Disclosure Act ("PDA") requests the Times made in April 2003 when a non-party 


school district rcf~ised to release records based on these emails. From these ernails, the Times 


5 11 began to understand the defendant districts were actively opposing release of responsive I 
6 records. 

7 5. In June 2003, following the entry of the Order, both Federal Way School 

8 District #210 ("FWSD") and Seattle School District #1 ("SSD") refused to produce documents 

9 

ll 
required to be released by the Order and each claimed for the first time the documents were 

exempt based on RCW 42.17.3 10(1)fi), the attorney-client privilege, work product privilege, 

l o  


and the Family Educational Rights and Privacy Act. 
 I 
6. In September 2003, Bellevue School District #405 ("BSD") told the Times it "H 

located additional responsive documents regarding four teachers who were not previously 
 I 
identified by the district. Records for these teachers were produced on September 25,2003. In 

l 4  # 
addition, BSD independently decided to withhold one teacher's name, even though this teacher 
11 

16 was not a plaintiff in this case. 
II
l 5  


I7. In January 2004, a Times reporter interviewed BSD's superintendent. BSD's 


18 1 superintendent said, among other things, if a similar PDA request came to BSD today, he I 

19 I would "pick up the phone right now and call the BEA president and say I don't think we should 


20 I1 turn over the information, let's figure out how to play this." 


8. 
" 11H In February 2004, FWSD filed a brief in the Supreme Court which "urged the I 
22 court to declare "letters of direction" be exempt from disclosure. I


11 9. True and correct copies of the underlying documents referenced in this 

23 

24 declaration were attached to my declaration previously filed in support of the Times' motions 
ll I 


for attorney's fees, costs and statutory penalties, and is incorporated by reference. 

25 
11 
26 


27 
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is [, E 1 \ Fi 1;) The Honorable Douglass North 
Noted for hearing without oral argument: April 13, 2004 

2001. APR -5 PH 4: 07 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 


BELLEVUE JOHN DOES 1- 1 1, 
FEDERAL WAY JOIHN DOES 1-5 and 
JANE DOES 1-2 and SEATTLE JOHN DOES ) No. 03-2-16548-4 SEA 
1-13 and JOHN DOE, 1 

) DECLARATION OF MICHELE 
Plaintiffs, ) EARL-HUBBARD IN SUPPORT 

) OF SEATTLE TIMESy MOTIONS 
v. 	 ? FOR FEES, COSTS AND 

) STATUTORY PENALTIES 
BELLEVUE SCHOOL DISTRICT #405, a ) AGAINST SCHOOL DISTRICTS 

munici~al corporation and a subdivision of the ) 

State ok Wasl;ington, FEDERAL WAY 1 

SCHOOL DISTRICT #2 10, a municipal 1 

corporation and a subdivision of the State of )

Washington, and SEATTLE SCHOOL 

DISTRICT #1, a n~unicipal corporation and a )

subdivision of the State of Washington, 


)
Defendants. 1 

And 1 
1 

THE SEATTLE TIMES COMPANY, 

Intervenor. 1 

MICHELE EARL-HUBBARD declares as follows: 

I .  I am one of the attorneys for the Seattle Times Company ("the Times"), and I 

make this declaration on personal knowledge. 
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A. Cornrriur~icatiorlsFrorn the Districts Regarding this Lawsuit: 

2. On or about April 16, 2003, Seattle Times reporter Christine Willmsen made a 

Public Disclosure Act ("PDA") request to the Bellevue School District ("BSD") for records 

including comn~unications made by or to BSD and their agents regarding these lawsuits. On 

May 2, 2003, BSD responded to me providing responsive records. Attached hereto as Exhibit 

-A is a true and correct copy of the PDA request and the twelve-page facsimile 1received from 

BSD attorney Mike Iioge on May 2, 2003. 

3. On or about April 16,2003, Ms. Willmsen made a PDA request to the Seattle 

School District ("SSD") for records including communications made by or to SSD and their 

agents regarding these lawsuits. On April 17,2003, SSD responded to Ms. Willmsen and 

indicated it would provide responsive records. Attached hereto as Exhibit B is a true and 

correct copy of the 66 pages produced by SSD. For the court's convenience and ease of 

reference, I have added page numbers to Exhibit B. 

4. On or about April 16, 2003, Ms. Willmsen made a PDA request to the 

Castlerock School District for records including communications regarding entry of a TRO 

barring release of records to the Times. On April 16,2003, John Biggs, an attorney for 

Castlerock School District, responded to Ms. Willmsen by facsimile (incorrectly addressed to 

"Christine Munson") providing responsive records. Attached hereto as Exhibit C is a true and 

correct copy of the 4 page facsimile received from Mr. Biggs on April 16,2003. 

Position Taken by Districts in Appeal: 

5 .  The Seattle Times has filed an appeal with the state Supreme Court regarding 

this Court's exemption of the names of 15 teachers, their schools, and the school-level 

personnel involved or named in their investigations. Three teachers whose names and records 

this Court ordered disclosed have also appealed asking the appellate court to declare exempt 

their names and the names of their school and school-level personnel involved or named in 

their investigation. The Defendant school districts did not appeal the exemption of the 15 

teachers' names. The Districts were designated by the appellate court as Respondents to the 

DECLARATION OF MICHELE EARL-HUBBARD 2 Davis Wright Tremaine LLP 
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three teachers' appeals. On February 19, 2004, Responde~~t Federal Way School District 

("FWSD") filed its Iiespondent's brief to the three Appellant teachers. FWSD did not oppose 

the position taken by Appellants. Instead FWSD, tluough its Respondent's brief, "urged" the 

appellate court to declare "letters of direction" to be exempt. See, e.g., Respondent Brief at 8. 

A true and correct copy of FWSD's Respondent's brief is attached hereto as Exhibit D. 

Previous Decision Regarding Thomas Hudson: 

6 .  In the spring of 2000,I and another partner at my law finn defended the Times 

in connection with a PDA injunction suit filed by Linda Hudson, the widow of former SSD 

school teacher Thomas Hudson, against SSD to block release of Mr. Hudson's records to the 

Times. The records sought related to SSD7s investigations of Mr. Hudson for misconduct 

including sexual misconduct with his students. The WEA intervened as a plaintiff in the suit, 

and the Times and the Seattle Post-Intelligencer each intervened as defendants. The case was 

heard by Judge Mary Yu. It concluded with a May 25, 2000 ruling from Judge Yu declaring 

the records non-exempt, ordering them released to the newspapers and public, and awarding the 

newspapers attorneys7 fees, costs and statutory penalties against SSD pursuant to RCW 

42.17.340(4). A true and correct copy of Judge Yu's "Order Denying Plaintiffs' Motion for 

Injunction and Granting Intervenor-Defendant's Motion for Access to Public Records" is 

attached hereto as Exhibit E. 

Districts' Post-Ruling Citation of and Reliance on Exemptions: 

7. In June 2003, more than a month after the trial court ruled as to the disclosability 

of the records and ordered the districts to provide the records to the Times, SSD and FWSD 

cited exemptions not raised before the trial court and SSD and FWSD each withheld responsive 

records from the Times based on these new exemptions. Attached hereto as Exhibit F are true 

and correct copies of the June 5, 2003, letter from SSD senior legal assistant Joy Stevens to Ms. 

Willmsen; the June 25,2003, letter I received from Ms. Stevens; and the June 12, 2003, letter 

and log of documents withheld that I received from FWSD counsel Jeffrey Ganson. 
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EXHIBIT A 




Public Records Act request 

April 16,2003 

+ 	 Sharon Howad  
General Counsel 
BeIlevue School District 
Bellevuc, WA 
FAX: 425-456-4176 
email: HowardS@bsd40S.org 

Dear Sharon H o r n 4  

Pursuanc to the Public Disclosure Act, RCW 42.17,1 am requesting acccss andcopies of the followiq 
records: any records, including but not limited to incoming a d  outgoing emails, press releases, 
memaranda, or other correspondence,pertaining to h e  Seattle Times and the lawsuits andlor c o ~  ordm 
for the Doe cases involving the Seattle Times and the Belkvue School District, Seattle School Districf 
Tacoma Schml District or OSPL I understand that Sharon Howard andlor Lorraine W&on scnt or 
forwardedemaik and athcr correspondencethat went to sevcral school districts throughout the state 
including Taco= Seattle, Renbn and others concerning the Times'public disclosure act requests and 
responses to saMe and status of m d  implicatiom of the lawsuits. I am also requesting copics of all 
corrcspondtn~ein a list sew of thc Washington Council of Scl~oolAttorneys and thcWashington State 
School Directors' Association that pertains to the Scattlc Times andfor litigation regarding the temporary 
res- order. 

The Public Disclo~ureAct contains a broad rnandatc in favor of disclosure. RCW 42.17.251. Thc agcncy is 
rcquired to give the "fullest assistance"in responding to this request and to providc "the most timely 
possible action" in releasing information with a rcspoae withhi five business days. RCW 42.17290. 
Mtmation canonly be withheld to the extent that it is specifically excmpt RCUl42.17.260(1). Jut  
because part of thc record is exempt doesn't mcan that the entire record is exempt. An agency is rcquted to 
segregate tbc information. RCW42.17.3 lO(2). It must give therequestor that portion of tfie rccord that is 
not exempt Even then, exemptions are oficn discretionary and the agency cannot be hcld hb l e  for good-
faith relcase of public records. RCW 42.17.258. 

As a news reporter, 1run requesting this infomfion bccause of the public interest in open government a d  
the administration of your ageacy. Should thr:agency withhold infomtioq the agcncy must include a 
statcmtnt of the specific exemption authorizing the withholding and a brief explamtion as tohow thc 
exemption applies to the information withheld. RCW 42.17.3 lO(4). The burden ofprwf is orl the agency ta 
show that an exemption applies. RCW 42.17.34ql). Pl-c nocr: that a denial of this request is subjecc to 
judicial review. Ady person who prcvails against an agency in an  action sccking h e  tight to inspect or copy 
any public record shall be awarded all costs, including reasonable anameys' fees,and a civil penally to be 
determined by the court 

If you have any questions about this request, please call, email or fax me. Email is 

cwillrnscn@se~letimes-corn.,phone is 206-4663261 and f&x iy 206464-3258. 


1120JohnStreet, Seartlo, WA 98109 - P.O. Box 70,%tittle. WA 98111 
seattlefimes.com 

mailto:HowardS@bsd40S.org
mailto:cwillrnscn@se~letimes-corn.


Staff Reporter 

1120John Stmet, Seattle, WA 98109 P.0- Bax 70, Seattk.WA 98111 
sea~ t le t imes . t~  
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DATE: Mav 2,2003 COVERSHEET&I /  PAGE(S) 

RETURNTO:(N-) Beckv Severin (~xr.)3956 (ROOMNO.) 4771 

ORIGINALDOCUMENT(S) WILLBE: CISENTTOYOU HELD IN OUR~ L E S  

SENDER: TELEPHONE: FACSIMIL~: 
Michael W. Hoge (206) 583-8900 (206) 583-8500 

RECIPIENT: COMPANY: TELEPHONE: FACSLMILE: 
Ms. Michelle Earl-Hubbard IDavis Wright Tfemaine LLP (206) 622-3750 1 (206) 903-3736 

RE: 

I This Fax ~ n & sconfidential, privileged informationintended only for the intended addressee. Do not read, copy or disseminate it unless you are the 1
I intended addrssce. If you have received thisFax inm r ,  please email it back to the sender at perkinscoie.com and delete it h m your system or call us I 

(coll6ct) immediately af206.583.8575, and mail the original Fax to Perkins Coia UP,1201 Third Avonuq Suite4800. Scatile, WA98101-3099. 
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M E N L O  P A R K ,  O L Y M P I A  . P O R T L A N D  S A N  F R A M C I S C O  - S E A T T L E  . W A S H I N G T O N .  O.C. 
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Perhns 
Coie 

1201Third Avenue,Suite 4 8 0 0  
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-206583.8900 

PHONE: 206.583.8888
w*oge.@,,d&-ie.wm 

FAX: 206.583.8500 

www.perkinswie.com 

May 2,2003 

VIA FACSIMILE and U.S. MAIL 

Ms. Michelle Earl-Hubbard 
Davis Wright Tremaine LLP 
Suite 2600 
150 1 Fourth Avenue 
Seattle, WA 98101-1688 

Re: 	 John Does, et al. v. Bkllevue School District, et at. 
Records Request to Belleme School District 

Dear Michele: 

Here are materials responsive to the Times' records request dated April 16 and 
directed to Sharon Howard at Bellewe School District by Ms. Willmsen. Aside firom 
materials you already have, these are the only responsive materials of which we are 
currently aware (although more could surface, in which case they too will be 
provided). Redactions have been made in a very few cases to protect the names of 
persons who have been part of the recent litigation. 

Sincerely, 

Michael W. ~ o ~ e d@+ 

MWE4:bms 
Enclosures 
c (w/enc.; via fax): Sharon Howard 

ANCHORAGE B E l J l N C  . BELLEVUE - BOISE . C H I C A G O .  DENVER - H O N C  KONG . LOS ANCELES 

MENLO P A R K  - OLYMPIA - PORTLAND - SAN FRANCISCO - SEATTLE.  SPOKANE - W A S H I N G T O N .  D.C 

Perkins Coie up (Pedtins Coie LLCin Illinois] 
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Howard, Sharon 

F m ;  Howard, Sham 

*nt: Thursday, Jarruary 16.20032:iO PM 

To: 'Painter, Jerry DNA]' 

Cc: Helman, Ksttrleen (WA] 

Subject: RE: Public Records Request--SeattleXmes 


Jerry, &iI t o l d  Kathleen, Mike Hoge has  been helping us  with t h i s  i s s u e  and I encourage 
you t o  t a l k  with  Mike directly. He has had much more publ ic  records l i t i g a t i o n  t h a n  I .  
H i s  t e l  na i s  2 0 6 . 5 8 3 . 8 9 0 0 .  As I to ld  Kathleen, I'd be delighted if we could share as 
l i t t l e  as poss ib le .  Today en attorney w i t h  Davis Wright c a l l e d  on Times behalf and a a i d  
our d i e t r i c t ' s  position about no sharing names dr c e r t i f i c a t e  numbers was both 
incons is ten t  with state law and with other  district's responses. Mike Hoge w i l l  be 
talking- with her a s ' ~ k 1 1 .  .Hey, i f  WEA Wants t o  pay f o r  any legal f i g h t  about this we'd 
probably be happv t o  be t h e  defendant or plaintiff i f  we w a n t  t u  a L a r L  t he  Z l g h t .  Sharon 

Sharon S .  Howard 

General Counsel and 

Ass is tan t  Superintendent 

Human Resources/Legal Affa i r s  

Bellavue School District 

T e l :  425.456.4068 

Fax: 425.456.4176 


-----Original Message-----

From: Painter, Jerry  [WA] [mailto: JPainterBwaJhingtonea .org] 

Sent:  Thursday, January 1 6 ,  2003 1:59 PM 

To: Howard, Sharon 

Cc:  Heiman, Kathleen [WAI 

Subject: Public Records Request--Seattle Times 


Sharon, Kathlee Heiman has been t r y i n g  to keep ma informed about t h e  BSDts p o s i t i o n  on t h e  
Sea t t l e  Times pub l i c  records request.  As you know, t h i s  is a statewide e v e n t  and WEA h a s  
been pretty busy with it. I am a little confused about  your pos i t i on  ( i f  indeed 3.t is 
your posi t ion)  t h a t  an a l l ega t ion  t h a t  thc  school d i s t r i c t  investigates and exonerates or 
finds no basis  is still a publ ic  record that m u s t  be d isc losed .  THE C I T Y  OF TACOMA V. 
TACOMA NEWS INC., 827  P2d1094 just doee not support t h a t .  Nor can I find any cage that 
has overturned t hac  dec is ion .  There is  a l so  no requirement for a public agency to create 
a document such as a spread sheet if one does not e x i s t .  So I am curious about BSD's 
pos i t ion  an t h e  request. I think you would agree with m e  that it would be a bum dea l  if a 
teacher who is innocent of an accusation would still have t o  have hia/her name dragged 
through the S e a t t l e  Times because of morbid c u r i o u s i t y  and not  t h e  law. 

Jerry L. Painter ,  General Counsel 

Washington EducatLon Association 

PO BOX9100 

Federal Way, WA 98063-9100 

253-765-7019 

Fax: 253-946-7232 
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Howard, Sharon 

From! Howard, Sharon 

Sent: Friday, January 24, 2003 1:26 

To: Helman, Kathleen (BEA) 

Cc: 'HGge,Mike-SEA' 

Subject: SeattleTimes Request 
CONFIOENTLAL 

Kathleen: Here is capy of letters that went to all potential individ als subject to the Times request. The 
attachments are matched to the letters by numberson the letteias you will see. The amments show both the 
way it went to the Times, 1.e.without names or certifmte numbe and the same charts4th that irrfamauon, 
Please note that "I--llnformatlan will not be provided, on we found outwbat that was ebout wa 
3t?brmlnerlR WBS NOT responsive to the request. We didn't hav all fhebackground Informatisnat fhe time we 
firsthad to respond. I have both met in pemn with and talked wi hlm to assure hlrnthat he is not going t9 be 
involved. All af tiis informationhas already been pmvided by Mi e Hoge to the attorney, Taylor Firkins I believe is 
the name. who Isbring the lawsuit on the teachers'NVEA's behal Some of the names of the rest you will 
mgnlze and some have been gone from the District far quite s1me time. Sharon 

I 
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Haward, Sharon 

F r w ;  Howard, Sharon 

Sent; Friday. January 24.20031:39PM 


Tb: Heirnan, Kathleen (am) 

Cc: Cmrner,Joan (em);
'Hoge,Mike-


Subjed: FW: Public Records Request 


Kathleen: Here is part of exGhange with Times- I don't know that 1 still have a copy of  their original request on 
mail, but will find a oopy end fax mer if 1 don't have it 
Sharan 

---original Ff----

From:Maureen Q'Hagan ~ m a i l t o : m o h a g a n @ ~ m s . ~ ~ m ]  

Sent: Wednesday, December 18,2002 S:41 PM 

To: Howard,Sham 

Subject:RE: Public Records Request 


DearMs. Howard, 

Thank you for  your response. Howwer, I must tell you that the re sons you have clted for this delay ace 

unacceptable. 


Tho request I sent on 
sent along a sample 
Oxrieder about it All 
confusion, someone 

tn additiorl, I am a puzzled 
years. For a disblct of your size, that 
all cases, whether hey were forwarded to (he 
the allegations were substantiated as well as those to be substantiated. Does it include all of 
these types ofcases? 

We also dispute your notlon that yw may have to notify whom the accusationswere made and give 
them time to file legal adion. This Is notprovidedfor in the all recordsof sexual misconduct 
complaints are a matter of public record. YOUmay want to this before yav head down this path. 

Furthermore,yaur statementthat you may release investigative dcords but not names Is also barred by law. 
Again, you may want to cwrsult with QSPI. I 

I 
Please contact me as soon as possibleso we can clear this up. 

Thank yst~ ,  I 
Maureen O'Hagen 
206-434-2562 


~mailto:mohagan@~ms.~~m]
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Howard, Shamn 
., ,--- -. - .-

From: Howard, Sham 

SWk Friday. Jiwrrtary 24,20(13f A1 PM 

To: MrrtM.Kathleen @FA) 

Cc; Cnrncr, Joan @FA); 'Wp. WP-

Su+k b w  publi~rcoonis request 


--C)tiginal Mcwoe---
FmMl HQWr)d,Sharcu~ 

Wt:m y ,  W b e f  20,2002 2;OS PN 

To$Maurran OHagnal' 

CCI Oxrieder, Ann 

SubMct; fE pubkc cervrdr request 


I3m wmy if our undantaildir~~of purequesthas rtat bWn 83 quick asnther d i s h l d ~We are doing our best to 

9"or lnfomMdnQR fapanskc mattersht additionto fhe matters you hare already tr?c.&ed inlotmaton on, 
t ha rrvl boon posslbfe to completethat this wk.t.uLwe cornflue to fnlnK Wc mprovide a p p r n ~ ' &  W i ( i u n l  

reqonso by .lanuary 10, 

In our expenem It lo wmwn mr ogcndm that rerrjw such quests to noUV fhcpcmm affected and provide 
brief bul IYa-wn~bl*w m n t  of tlme brany objedionst6 k b e  ttr Im acted upan. mishelp6 pmtcdpcrsbnal

prkacy where plsMied, h+h. lrvuld rnlstakes,and ha6 Cecnaccepted as M~NIablrpctl~6ceby news 
wganhadsns m thc vast 

We do not Wkh to preiudga ariy matterr we rnay rot hsveuncovered vet, but here muld I,: situations where full 
re&irseof a11~nfmktionrj~!t~i!thestcgeof ymn lquest would ba ~r,wnwct~nt  (uwitn effected p+(.son< 
prkag Tt~ereare Wr(d o d e ~ n ein his date that himwaclled illat msuk ern tc nmdsregarding a ~ l e ~ e d. -

unplajlec hrnnducf w we did nqf want ta mislead you by irldicating Ilulall mated& we discgver WIII 
newsan@be pmvidd. ~lafi~lirtationsas w what Is prw~bcdcannotbe mado clntll we ~ e t .wt~vtt-amrdsmere 
are, pW&e notlea to affeoted pcxsm.q 3appryltiak, and evaluate tho pmper balance between llw [r~ll~lids righk 
fodisclusuro venw any Icgitimateprivacy righk. We 1111ders1andchat clam cam arc hquenfly resobed in 
favor of dh,loylrre. 

Rwr?bfur your consideration. Wc will he in further torich as w u n  2s feasible. 

S l ~ c c n5.  Howard 

Gmernl CounGeland 

A6eimnt Supaintcndent 

HumanR o s w r ~a w l  Affairs 

Reflevue Sol~wlDlstTiCt 

Tel: 425.1%,4(368 

W 425,4SGjG.417fi 
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w a r d ,  Wron 

Fmrn! Vincent. Leslle 

SeM: I-W.Fcbtuary 07.2003 313 Pkl 

To: Howard,Sharon 

Subject; FlIv issue 

Srmn 
I aasuma p t am aware 01 Ulr ktbw m&gd fmm BM E o n e c m ~the rdeasinqof names and ~;crlifira(wnumbersaf 
tam concerningsexual rnlscorrdud I am a s h y  W s dvictim'rcgnk and of couwbebe 
substandated and/ormvlotedalmsare appmpdatelyp M r .  k r l d e d g e .  Hovwer, p o p  who nmbeen cxoncrafsd or 
who vcre never fu~rndlycharged WQM v e  a kgal nght tr,ttte honor of hek reputatimc Plrlrlic m h e  of 
umbstantiakd accusatma k clrcethicaland would cause ifreparmeMtm. I hop8 there is mom to this stnry 

k l i e  V l n m t  

Spedal M~haliunTeacher 

Winewood W k  f23wIol 

423466.78611 

InternatlandSchosl 

426dM-Cao 
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--Original Message-

Fmm: Howard, Sharon 

Sent: Friday, February 07, 2003 3 5 8  PM 

To: VLncent, Mie 

Subject: RE: Rk Issue 

Leslie: Thank you for showing the wisdom and having the patience to ask. Yes, there is much more to this 
story.We worked hard trying to find a way to avoid releasing any information not absolutely required to be. The 
public records law is very onerous in this state. We hired outside counsel who has extensive experience with the 
public records law to assist us in finding every possible way we could to minimize any exposure to employees. 
There is no reason we would ever want to drag current or former employees through public attention to such 
matters -even those who were found to have committed misconduct don't need more attention after their 
discipline or termination has been imposed, and some have been retired for years since the public records 
request was for a 10-year period. 

However, there are substantial financial penalties to a public agency who guesses wrong about what can be 
released. We would have to pay the Seattle Times' attorney fees and daily fines can be levied against the District 
for every day we don't release requested information. We finally decided the best course of action was to work 
with the WEA to arrange for them to bring a temporary restraining order to stop this. The WEA was already doing 
this for employees in other Districts so we understood that it would bequick and easy for them to step in. We 
coordinated the timing of our notice of release so that the WEA's attorney would know when he had to have his 
papers filed for our employees. 

As an attorney and an employee in this District Iam personally appalled that the law could require that even 
those exonerated may have to have any information released and Iam offended that anyone would suggest that 
this District would be cavalier in doing so. There is a legitimate difference in legal opinion about M a t  can be 
protected and what cannot in this kind of request For that reason we first alerted any employee potentially 
impacted, explained the dilemma, and then worked with the WEA's lawyer to find a way that b e  do not release 
anything unless a court finds we have to do so. This was a very responsible way to pmtect employees and not 
generate legal exposure to the District. We believed that the WEA appreciated this approach and thought we 
acted reasonably in light of the few options available, apparently the BEA feels differently. Sharon 

--Original Mesage--

From: Vincent Leslie 

Sent: Frlday, Februaw 07,2003 3:13 PM 

To: Howard, Sharon 

Subject: File ksue 

Sharon 
1 assume you are aware of the letter we received from BEA concerning the releasing of names and 
certificate numbers of teachers concerning sexual misconduct issues. Iam a strong advocate of victims' 
rights and of course believe substantiated andlor convicted claims are appropriately public knowledge. 
However, people who have been exonerated or who were never formally charged surely have a legal right 
to the honor of their reputations. Public release of unsubstantiated accusations is unethical and would 
cause irreparable ham. Ihope there is more to this story. 

Leslie Vincent 

Special Education Teacher 

Robinswood Middle School 

425-456-7860 

International School 

425-456-6520 
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---Orlgial Message---

Fmm: Howard, Sharon 

Sent: Sabrday, February 08,2003 9 2 7  AM 

To: aausen, Carl 


abject:  RE: The Seattle l i m e  PuMlc Records Request 


Cad: Good questions, and your concern is a good one, but one we didn't solve. Certified or registered mail 
wouldn't help for those for whom we didn't have current addresses. We only had a letter or two that were 
returned as bad addresses and itithey were for out of state for employees who have been out of our system for a 
some years -at least that's my memory. Kathleen Gleich tracked the returns and Iwould need to ask her to be 
sure Ihave that right, but Iknow we thought we reached almost everyone. For those we didn't know how to reach 
them, Iwould hope that with the remoteness in time and distance they may have less concern and any 
mpercussions to them may be less great, even should we have to release anything ultimately. I am sure we 
reached anyone still in the system We think it likely that the Times would not release names because it faces 
potential lawsuits for defamation or other possible legal claims as well. We did tell the employees we wrote that, 
and Iwould certainly think that is the case for anyone who was not clearly found to have committed misconduct. 

Ipersonally talked to four of those who got letters, out of about a dozen to whom we sent fetters, and Iknow that 
Kathleen Heiman talked with others. Yes, it was only a specific request about teachers, not other positions. Also, 
the request for records Game to different Districts at different times and in our case through a conversation the 
reporter expanded the original written request- which was very unfortunate. Ido feel very badly that this situation 
faced any of our employees or former employees and did everything in my power to find a way to mitigate any 
release. Mike Riley and Ieven talked about the District initiating a lawsuit to stop this and he was willing to 
recommend that to the school board to protect any employee who had not been found guilty of any misconduct if 
there was nothing else we wuld do and if the WEA had not stepped in we were still considering do that That 
action by the District would have likely generated huge legal expense and if we were ruled against we would have 
had to pay the Times' attorney fees and potential fines besides. We hoped we would not have to bring the suit 
ourselves based on some conversations with the WEA General Counsel and we were very pleased when the 
W confirmed it would seek a TRO on behalf of BSD employees. The W  s  legal action prevented the threat 
of the financial risk to the District, and the WEA can factually argue on a much more individually compelling basis 
for specific employees than we can because we cannot represent individual employees or former employees in 
this kind of matter. Idid express my regret to Kathleen Hemian that we were facing this public records request 
and explained why we were where we ended up. Sharon 

As a footnote, Carl, it is because of all the efforts we took, and were prepared to take, to protect employees 
and former employees in this situation that Iand the rest of the cabinet feel that the BEA Bulletin is such an 
unnecessarily anti-District and unfair characteriuation of this matter. This is a difficult situation and for the 8EA to 
basically blame the District for its response and to misctlaracterize its efforts is hard to understand, excuse, or 
accept. Itwould have been so easy to have made this a piece about how we are all in this together and working 



-- 
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with the WEA to make the best of a difficult situation. Sadly, that didn't occur. Sharon 

---Original Message---

Fmm: Clausen,Carl 

Sent: Mday, February 07,20035:44 PM 

To: Howard, Sham 

Subject: RE: The Seattle Times Publk Remrds Request 

Sharon, thank you for addressing this in a timely manner. Ihave two questions. Were 
the teachers "in question" notified via registeredlsigned receipt mail, or just mailed a 
notice? My fear would be that if they had moved with no forwarding address, or it got lost 
in the mail, that they might get blindsided. Second, is this a "teacher only" thing, or does 
it include classified staff and administrators? 

ELEMENTARYART SPECIALIST 
ARDMOREW,TH,F (425)456473 1 
LAKEHIUS M,Tu (425)456-5343 

From: Howard, Sharon 

Sent: Friday, February 7, 2003 437 PM 

To: - Certificated 

Cc: Ellis, Milton 

Subject: The Seattle Times Public Records Request 


To All Certificated Staff Members: 

Many of you have by now received, or will receive, the BEA Bulletin - 2/7/03, which discusses a 
public records request that tfie District received from the Seattle Times in December. Some of you 
have been upset by what appears from that bulletin to be how the District responded and have 
written to ask me questions about that One teacher wrote me as follows: 

"Iassume you are aware of the letter we received from BEA concerning the releasing of names 
and certificatenumbers of teachers concerning sexual 

misconduct issues. I am a strong advocate of victims' rights and of course believe substantiated 
and/or convicted claims are appropriately public knowledge. 

However, people who have been exonerated or who were never formally charged surely have a 
legal right to the honor of their reputations. Public release of 

unsubstantiated accusations is unethical and would cause irreparable harm. Ihope there is more 
to this story." 

Here is a copy of my reply to that question: 

"Thank you for showing the wisdom and having the patience to ask. Yes, there is much more to this 
story. We worked hard trying to find a way to avoid releasingany informationnot absolutely 



' 	required to be. The public records law is very onerous in this state. We hired outside counsel who 
has extensive experience with the public records law to assist us in finding every possible way we 
could to minimize any exposure to employees. There is no reason we would ever want to drag 
current or former employees through public attention to such matters -even those who were found 
to have committed misconduct don't need more attention after their discipline or termination has 
been imposed, and some have been retired for years since the public records request was for a 10-
year period. 

However, there are substantial financial penalties to a public agency who guesses wrong 
about what can be released. We would have to pay the Seattle Times' attorney fees and daily fines 
can be levied against the District for every day we don't release requested information. We finally 
decided the best course of action was to work with the WEA to arrange for them to bring a 
temporary restraining order to stop this. The WEA was already doing this for employees in other 
Districts so we understood that it would be quick and easy for them to step in. We coordinated the 
timing of our notice of release so that the WEA's attorney would know when he had to have his 
papers filed for our employees. 

As an attorney and an employee in this District Iam personally appalled that the law could 
require that even those exonerated may have to have any information released and Iam offended 
that anyone would suggest that this District would be cavalier in doing so. There is a legitimate 
difference in legal opinion about what can be protected and what cannot in this kind of request. For 
that reason we first alerted any employee potentially impacted, explained the dilemma, and then 
worked with the WEA's lawyer to find a way that we do not release anything unless a court finds we 
have to do so. This was a very responsible way to protect employees and not generate legal 
exposure to the District. We believed that the WEA appreciated h is  approach and thought we acted 
reasonably in light of the few options available, apparently the BEA feels differently. Sharon" 

If anyone else wants to discuss this or has questions please feel free to contact me. Sharon 

Sharon S. Howard 

General Counsel and 

Assistant Superintendent 

Human ResourcedLegal Affairs 

Bellevue School District 

Tel: 425.456.4068 

Fax 425.456.4176 
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Howard, Shamn 

From: Howard, Sharon 
Sent: Monday, February 24,2003 6:33 

T6: Heirnan,Kathleen (BEA) 

Cc; Harnpbn, Katf-iy 

Subject: RE;address 

We couldn't reach him either, but I'll esk &thy ifshe can track dawn at all any other way. He's been out of the 
system fw a few years though so may not be able to do so. 
Kathy; Please call me about thls, TX s 

- 4 r i g h a l  Mewage---
From: Helman, Kathleen (BEA) 
Seat: Monday, February24,2003 5:3U PM 
To:Howard, Shamn 
Cc Helman, Kathleen (OEA); €3arner, Joan (8EA) 
Subject: addrss 

Sharon: 

We sent a letter -f the list of 1 I and it was returned to us.Could you look into whether 

BSD has another last known address for him and let us know about that. You can have that 

information sefit to Jom Cramer. Thank you. 

Kathleen 
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R P R  17 2003 4 :  11PM G E N E R R L  COUNSEL  

GENERAL COUNSEL Mark 5. C r w n  
Cceyuty P;rrneralCounsel Brenda 1, Uttle-Latham, Ronald 1. Engllsh 

.4:sis?i3ht General Caun$al john M. Cerqui, Faye R. Chess-Prentite, Holly A. Ferguson 

April 17, 2003 

Christine Willmsen, Reporter 
Tho Seal& Times SEATTLE 
P.O. Box 70 PUBLIC 
Seattle, Washington 98 1I 1 SCHOOLS 

Re: Public Records Request: Correspondence ConcerningTimes, LawsuiidCourt Ordew for 

h e  Cases 


Dear Ms.Willmsen: 

This letter responds to your public racards request dated AM1 16,2003, requesting "any recbrds, 
including but not Limited to incoming and outgoing emils,  press releases,memomda, or other 
correspondence, pertaining to the SeattleTimes and the lawsuits and/ormurt orders for the Doe cases 
involving tho Seattle Times add the Bellevue SchooI Districf S M k  School District, Tacoma School 
District or OSPI. 1understand that Sharon Howard andfor Lomine Wilson sent or forwarded ernails and 
other correspandence that wmt lo soveral school districts thmughout the state inchding Tacoma, Seattle, 
Renton and others concerning the T ~ C J S 'public disclosure:act requests and responses to same and status 
of and implicatians of the lawsuits. I am also requestingcopies of all ccvnslpondence in a list serv of the 
Washington Council of School Attorneys and the Washington Stde School Directm' Association that 
pertains to the Seattle Times and/or litigatiotl regardingthe temporary restraining order. I understand 
several p p l e  from the Seattle School District were correspondingvia email regarding the tempomy 
restraining order including but not limited ta the following people: John Cerqui, Ran English, Mark 
Green, Brenda Little, Faye Chess-Prmtice and Holly Ferguson." 

Within a ressonable amount of time, we will either provide the requested documents or advise 
you that additional time is needed to locate and assemble the information requested, notify affected third 
parties, or determine the applicabilityof any exemptions. Pursuant to RCW 42.17.300, the Districtwill 
request that it be reimbursed at the statutory rate of fifteen mats per page for any phatucopies requested. 

Once the documents are l d and reviewed, those dacuments that rnnot a m p t  from 
disclosurewill be made available for your inspectioa or copying or both 

Very w l y  ~ u r s ,  

Cc: MarkGtwn 
Brenda Little-Latham 
John Cerqui 
RortaId English 
Faye Chess-Prentice 
Holly Ferguson 
Lynn Steinberg 

QFFICE Q&rHE lohn Stanford Center far Educational Exce(lence ++ 2445 3td Avenue SouLh :h % I 3 4  ++ww.~eatt~eschools.org 

CEWERAL C O U N S E L  I Malllng Address: MS 32-151 k PO BOX 34165 -r(. Seattle, WA 78124-1165 * Tel: U)6.ZZZ.Q110 ;Ip; F a :  206.252.011 1 
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CEI IEML COUNSEL Mark S. Gr? .- y 

eputy 6eaneral Counsel Brenda J . ,  ..-Wtharn, Ronald 1.  Englist~ 

Assistant General Coua~se! lohn M. Cerqui, Fayc A.  Chess,Prentice, Holly A Frrguson 

A . . 

SEATTLE
~ ---

PI+ - ----TR1 I C  
February 18,2003 SCHOOLS 

Nancy Murphy 
Seattle Education Association 
720 Nob Hill Avenue North 
Ecd$Jc,~'.loc~.;-,&n Q!?1(?a 

Re: PJEAv. SSD 

Dear Nancy: . 
Attached are the public record requests by the Seattle Timessent to the District for all the 

underlying documents for all District employees on the lists previously provided to the Seattle 
Times. 

Sincerely, 

CaroIe Rusirnovic 
AdministrativeAssistant to 
John M. Cerqui, Assistant General Counsel 

Enclosures 

john Stanford Center for Educational Excelfence Y 2445 3rd Avenue South * 98134 Qwww.seattlcschools.~r~ 
M n i l i r r ~  Atfdtetc:  M <33-151 Q PO BOX 14165 -# teatr lq .  WA A9F.124-116.5 8:Tel: 206.252.0110 f+ Fax: ZoX.2S2.0111 
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F G ~ ~ ~ ~ ~ ~ u N s ~ 
General CWmcl Ronald 1. L~tglish

%aun(~~~~~l Cmmrl Chess-Prsltice, Holly A k g u i m  

SEATTLE 

PUBLIC 


February 13,2003 SCHOOLS; 

Felix Landau 
14670NE 8thStreet, Suite210 
Belleme, Washington 98007 

Re: 

Dear Mr.Landau: 

Enclosedplease find the ledacteddocumenfsin relationto If you have any 
q h o n s ,  or need additionalinfomation, please contadme d h d y  at (206) 2524115. 

Sincerely, 
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GENERAL COUNSEL Mark 5- Gp 

Oeputy General Counsel Urenda 1. Lltttr ls l l~am,Ronald 1. English 

Assistant Genetat Counsel JohnM. Ccrqui, Faye R Chess-Prmtice. tlolly A krguson 

February 12,2003 

ViaFacsimcimcfe:fa251562-2042 

Felix Landau 
14670NE 8th Street, Suite 210 
kllevue, Washington 98007 

Re: PublicRecords Request -

Dear Mr.Landau: 

Thank you for yourletter datedFebruary 5,2003, It was received by the Scattle School 
Di,stricton Febraary 10,2003. 

~ a s e don your letter, 1haveraiewsd .-'s grievaaee and d e m e n t  file. You 
appear to be mrrect that did wt serve a 30aay suspension. I based this on 
correspbndencebetween prior legal couasel, but I do not haveacopy of the setclement 
agreement betweenthe parties and1am unaware of any signed sett1ement'~ment.Ifyou 
possess a signed settlement agreement, please Iet me know. Notwithstandinga signed settlement 
agreement, 1agree with you fhat based on correspondences between legal counselthe 
i n f o d o n  on the grid for will be correctedprior to its release to the Seattle Times 
on Friday, February 14,2003. 

The revis4 description will provide m e ,  but the allegation and 
disposition for will be modified to read as follows: 

Description of allegation: Inappropriate Behavior 

Disposition: Settlement 

As for your requcstthat your letter dated February 5,2003 remain confidential, your 
letter was sent to apublic entity, Based on the Public RecordsAct, your letter is not exempt 
from disclosure, At this time, howeva, the Seattle Timeshas not asked for curnmuaicaticms 
between legal counsel over d i i m e n t s  related to the release of sexual nisconducf 
k&omation. Lfyour communicationto this office isquested under RCW 42.17, I will give you 
notice prior to its disclosure. 

O(F#U-E JohnStanford Center for EducMional Exccllcnce 8 2445 3rd Avenue South 98134 *~.seatt lerchaol$.org 
CWERALCOUNSEL Malting Address: MS 32-151 + PO BOX 34165 Y Seattle. WA S981Z4-1165 O Tel: 206.2SZ.0110 # Fax: 20C125LO111I 
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Felix L a n ~  
February 12,2003 
Page 2 

I also want to inform you that the SeatlIe Times has submitted a new public records 
request asking for allunderlying documents, which request applies to your client. The District 
removed these documentsfiom personnel file, but it did not remove these 
documents b m its misconduct or grievance files nor were we required to do so. As such, these 
documentsarepublic records and under RCW 42.17 these documents must be disclosed to the 
public. Pablic entities arc immune from civil liability for good faith disclosum. RCW 
42.17.258. If you want to argue otherwise and attemptto prohibit the disclosure, you must.
obtain atempow r-g order £?oma superiorwmt juke.  Please note, it ismy M e r  
I D I ~ I Z I & I I I ~ ~ ~ ~from OSPI, that OSPI released all documents sent to OSPT by theDistrict 
con- your client. 

Lastly, I tdqhoned MicheleEarl-Hubbardat DavisWright Tremaine after taking to 
you, who is the attorney for the SeuftkTimes, and left a message askingher to withhold one 
name from the disclosure grid on Friday to allow the attorneyrepresenting thatclient timeto 
assess the law and the requirements fqrdisclosure or non-disclosure and to assess the 
requirementsfor a TRO. As soon as 1hear from her,I will give you a call. 

Sincerely, 

jk$kvtant General unsel 
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CENERIIL C O 9 N S U  Ma& I. Crr 

eputy General Counsel Brenda 1. LIl htharn, Ronald 1. English 

Assistant General Caunsel lotln M. Ccrqui, Faye R. Chers-Ptentice, Hnolly A Ferguron 

February 12,2003 

ViaFacsimile: 283-1500 

Kraig Peck 
Seattle Education Association 
720 Nob Hill Avenue North 
Seattle, Washington 98109 

Re; and 

Dear Mr. Peck: 

Tyler F h '  office (legal counsel for John and Jane Does) telephoned me 
yesterday and informed the Seattle SchoolDistrictthat a TROwas entered and signed by 
Judge North and that it applies to the SeattIe School District. Although aU the parties are 
listed as John or Jane Doe,it ismy utldeTstandingfrom Mr. Firkitis' office that the TRO 
applies only to those employees Medinthe "NoDisciplineImposed" grid provided to 
your office Bast week, plus and (who were listed in the 
"Discipline Lmposed"grid as receiving reprimands), 

, 
The TRO does not apply to all other employees listed on the: "Discipline 

Imposed"grid Thus, we will releasethat informationon Friday to the Seattle Tms 
w& a - p ~iir y4ir'4;dWG w;Zl uui &lust; &G idmiiiy [or VI -we wiii 
insert in its place inthe grid "Protected by 2/11/2003 TROT 

The TRO entered by Judge North is in effect until the p t e w  hearing an 
February 24,2003. Pleasetelephone me with any questions. 

Sincerely, 

a: Mark Green, General Counsel 
Tyler Firkins, Attorney for John and Jane Does -
Nmcy MurphyZExecutive Director, SEA 

OFFIG OFTHE john stanford Center lor EducationalExcellence R2445 3rd Avrnuc South +f 98134 * (:.<cattlerchaols.c~rg 
C ~ E K ~ L  Mailing Address: M s  32-151 9PO BOX 34165 -XZ Seattle WA -#.98124-1165 *Tcl: ZoG.ZS2.0170 -aL F a x  206.2S2.0117COUXSEL 
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FELIX LANDAU 
A ~ R N J Z YAT LAW 

. . . . . s m  210 kt:&&,& a -=. .,- # 

14670NORTHEAST 8TH STREET 
BELLEWE, W A S H I N ~ N  F E B  1 4  200398007 


m E P H O N E  (425) 641-5507 
PAX (425) 562-7042 SCHOOLDlSTRlG?' 

LA~AULAWOFFICE@AOL.COM GWERAL COUNSEPSomCE 

February 12,2003 

John Cerqui VLA FACSIMILE: (206)252-0111 
General Counsef 
Seattle Public Schools 
P.O.Box 34165 
MS: 32-151 
Seattle, WA 98124-1165 

RE: The Seattle Times v. John Doe 

DearCerqui: 

As we discussedthis afternoon, we put The Seattle Public Schools on notice that it is not 
to release any information regarding our dient, to The SeattleTimes. We 
have scheduled a hearing before Judge North on Thursday, ~ebruary13,2003, at 930a.m.in 
wder to obtaina specificTempwaryRestrainingOrderpreventingTheSeattlePublicSchoolsfrom 
making any disdosures regarding r .  Recently we sent you the SPI Notice of Case 
Dismissaldated December 12,1996 showingthat the Office of Professional Practicescompleted 
its investigation and found theallegations to have no merit and they dismissedthe complaint. W e  
also sent you a copy of the December 2, 1994 ktter from attorney Lawrence Ransom who 
represented The Seaffle Public Schools stating that all letters and documents regarding the 
allegations have been removed from personnelfile. Thiswas partof the agreement 
to tesofve this matter. 

We appreciate that you are relyingupon the letter from the superintendent of the schools 
dated August 9, 1993. That was an initial investigation which was based on a cursory interview 
conducted by the superintendent at the school. ow ever, a more extensive investigationthat was 
conductedby Kathy Haslott of the Mfice of Professional Practices showed that there was nomerit 
to the allegations. Since the Office of Pr'afessional Pradicesdismissedthe complaint, there is no 
merit to the allegationsand shouldbe protectedby a Temporary ReslrainingOrder. 
Therefore, we request thatThe ~eafflePublic Schools not discloseany informationto The Seattle 
Times until a determination has been made by the court. Please send me written confirmation 
regardingtheSeaffle Public.Sd-rods agreement not to disdose any information regarding 

until further order and direction by the court. 

Sincerely, 

Felix Landau 
Attorney at Law 
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Dezrr Mr.Greem 

1am writingregardingthe Public Records Request !?om the %@tkTim=. 

Foo your remudgmy husbandp s d away mDecernbor 7,1994. 
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FELIX LANDAU 
A?TORNEY AT LAW 

s m210 
14670 NORTHEAST 8TH STREET 

B u r n ,  W A r n G r Q N  98007 . - . ,,..- . ' - . .  . :  . . 
. . . TEiePaorJE (42s) 641-5aj 

. .. '. . '. .FAX (425) 56217042 '. . . . 
. R E c E ~ ~ ~ ~, .

~~~DAULAWOFFICJ?@AOLCOM . 

. .  
. . .  ' . 

' 

February5,2003 

SENT VIA CERTIFIED MAIL 

Mr. Marks. Green 

Ganeral CouiiseJ 

Seattle Public Schools 
2445 -F Avenue S. 

SeafAe,WA 98134 


RE: ' Pueic Records Request -The SeaftIeXmes' 

Dear Mr. Green: . . 

Pleasebe advisedthatwe have been retained by to represerct hisinterests 

regarding The Seattle Times request for disdosure"df &npkyment records, This letter and its 

contents are to remain confidential and hot to be disqm'ihafedor shared with anyone else. All 

future comqmndence regarding - .. I . . 
mudbe directd through our office. . . . , 

wasfalselyaccusedofinapprmte mmmentsmade to female studentswhen 

hewas a teacher at West Seattle High S M .  Theallegationswere investigatedand eventually 

dismissed by the superintendent of public instruction- The summary of theallegations as shown 

inthe attachedsheet toyour Febntary2,2003 letter is i n m d  Therefore, releaseof information 

regarding fbe disposition of the complaint against him would be inamrate and highly damaging 

to We do not authorize you to disdase any information regarding to 

anyone. 


Attached are copies of letters showing thedispositionand dismissalof the charge against ' 
OnAugust 9,1993 superintendent Kendrick issued a notice to that his 

paywould besuspended basedon the allegations. 1 responded by requestingadosed . 

. hearing regarding the allegativns. His requestwas denied because it was not timely made. 
thenfiled a Motionfor InjunctiveReliefinthe KingCountySuperiorCourtandmsequently 

a Stipulation and Order of Dismissal was signed and filed on Octobw 1I,1994 dismissing 
's appeal bemuse the parties had reached an agreement settling the wse. 

did not lose any pay; the schod districf paid the full amount. 

Part of the Stipulation was an agreement that the school district would eliminate all 

referencesto the adverse adion against arid that all recordswould be removedfram 

his persannd file. On December 2, 1994 attorney Lawrence Ransom wrote to :s 

attorney statingthat the Human Resources Department at the SeattieSchool District decided that 

the adverse letter inquestioh and any other documents making referenceto it havebeenremoved 

from 's personnel file. 
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Mr-Ma& S.Green 

February 5,2003 

Page 2 

On December 12, 1996 attorney RiiardWilson, counselfor the superintendentof public 
insfructim,wrote to statingthat fheOffice of ProfessionalPradiceshas completedits 
investigation regarding the complaintand has decided.todismiss the complaint 

Henp,-trrp~f S' students-refusedto.cgrnp!ete +Mrclass assignments and 
earned a failing grade. .Inretaliation they made fraudulent allegations regardng inappmpriate 
language by The s M distridhired an investigatorto talk to the two girls as well as 
other studentsinconductingher investigatioh. Theschooldistrict agreedthat itwould not only pay 

for the 30days loss of pay but also dismissedthe complaint. Part of that Stipulation 
was an agreement by the school district#at it would eliminateall informa€ionfrom '6 
personnel file regardingthe frslse allegations. 

A disclosureto TheSeafffeTimesof s idenfi with an inaccurafe- .  . .statementthat 
discipline was imposed with suspension of pay would be terribly wrong. Once is. 
accused of this act, no explanationwill eliminatethestain on his reputationandhis personal Me. 

We require written assurancesfrom your offic;ethat no information regarding 
will bedisdosecl to 7he Seafflef 7 m  or anyoneelse ragadingthis matter. We demandfhat the 
school district comply with its agreement as stated in the December2,1994 letter. Ail records 
shouldhave beenremovedfrom .'spersonnelfile. We requiretheseW e n  assurances 
by Friday,February 7,2003.We also put theschool district on notice that we wi71seek damages, 
indudingfees and costs, if is harmed in any way due to disclosures by the Searcle 
Public SchmIs. 

Felix Landau 
Attorney at Law 
FMlr 

Enclosures 

,client 
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M t . P a u l ~ e s .. 
'Theiler Douglas ~ d e f& McK& 
1613 Smith Tower 
506Second Averme 
S e a t O e , ~ ~ .98104. 

. . 

RE: ,hffle&hvdD~d 

Dear Paul: 

This will confirm to you .&at I have now m i v e d  con£irmatioti from the-H m  
Resource at the Seadle School District that the adverse effect letkr inquestion, 
a n d  any other doclrments making reference to it, have been removed from 
persoanel a e .  

L a m m  B. Ransom 

. - -
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-- 

---- 

THIZILER 

DOUGLAS 


7 .  -.-- A ha-,--.----- nr.. /..-.rT -"I-
I # M u *  rcl I---

p d - d e r  Y A Y l v r - u - A  

: zz - - -7-.--- <<%-.- . .. .- ...... &Z M C ~ E----- -.--- .. -
11- 6 tA..-n.-7- .Y.+ .., * " " L A
'7-,-- --- ; , T T ^ " ! E Y - C  l C I S C-*- T .- uuF-.cll A,.,


a-
 -.-.-.-
! k & W 98104~ 

- .  -thy H a s l e t t ,  ' Investigator:..~~-C...-.----.-CICC-?--"LL.L-c.= V.L-F ~ r ~ l f b i ~ ~ i0na1 *actices 

n.----2 -c,-n-=t & ethl i Tf )s tmct ioh  .

DUpFLLULL---+-

O l d .  capitol ~ u i l h g  
,... p Q - .  R o x  47200 

Olyapia, FtA 98504-7200 


- . .  
D e a r  K a t h y :  

-
A- ~ - 1 - l ~ r . ~  r\n ~.l,,ym m , a + i n a  'ofOctober 2 2 ,  .I*-

I at,, ".LA--c7 -- - - -- --a --- ..-
n r A G1994, i n  the above-referencedLcase- I unciers~ouir~ L J U  

- - - - - - - - -. h=lrrrcr 
V L . t I I d  

2--+.--q -... .rcu*-.h-e..lrama.ni- ----: IULG.,. * +-" t.4L" yLrpcu' a uLr.rLu.-- '1,G ------
mcj forward thai; ii, FIE. AS yc;t; %=a, is anxious to 
have this matrer conclu,ded and I would appreciate whatever you 
can do-to expedite the process. 

~ k f n ~~ ~ +y011r assistance-

Paul Drachler . \  
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October 12, 1994 

Lawrence B. Ransom 
K a r r  T u t t l e  Campbell 
1201 Third Avenue, Suite 2900 
Seat-kle ,  WA 98101 

Re: Seattle School D i s t r i d / :  

ear Larry: 
~nclosedis a conformed copy of the St ipu la t ion  and Order of 

~islnissalin this m a t t e r .  

I would appreciate it if you w o d d  give me wri t ten  
confirmation that all references to the  adverse a d i o n  against

have ,beenremoved from hispe&6nnel file. 

Sincerely, . 

THEILER DOUG& DRAOTLER & M c ~ 

Paul Drachler -? 
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S W m O R  COURT O F  TBE STATE OF WASHINGTON, m G COUE(TY 

1 

Pla in t i f f ,  1


1 No l 

VS. 1 . . 


) ST1mn;ATION AND ORDER 

~ ~ SCKOOL DfSTRImE 1
L OF .Di@SSAL 
;0. l , d mmAM M. 1 . 

RICK S-~T, 1 . 
REND 1 
Defendants. .I 


1 


ITIS -BY STTPUr;9TED by.t h e  parties  hereto, through their . 

unders i~edattorneys; that t he  abave-entitled m a t t e r  has been 

fully settled and compromised and may be dismissed with prejudice 

~ a u l -D r a c h l e r ,  WSBA # 841 


At-tomeys f o r  Defendants. 
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I 

O r n E R  

Based upon the foregoing stipulation, it is hereby 

ORDE'LRED tha t  t h e  above-entitled m a t t e r  be, and the s a m e  

hereby is, dismissed w i t h  prejudice and without  costs. 
OCT -11 1994 

DONE IN OPEN COURT this day of 

Judge/Court commissioner 

Presented By: 


!TFEILl3R D O U G W  ' D R A C m R  & McKEE 


BY 

Paul DracNer, WSBA #8416 

Attorneys for Plaintiff 


Xpproved as to form & content  & 
Notice of presentation Waived: 

By 


Attorneys for Decendants 
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Stevens, Joy 

From: Cerqui, John 
Sent: Monday, February 17.2003 11:03Ah4 
To: Stevens. Joy 
$ubject: PuMic Record Request 

Joy, the  contact person for the new SeattleTimes misconduct request for underlying documents is Christine Wtllmsen. 
She called on Friday tqintroduce herself. Ibelieve she also sent us the letter dated Feb. 12,2003. tf you have a few files 
copied and redactedth~sweek, Iwill be out all week, please give Christine a call at 464-3261 to produce. Thanks, John. 

1 
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Steve.ns, Joy 

From: Stevens, Joy 
Sent: Wednesday, February 05.2003 10:40 AM 
To: 'Murphy, Nancy [WAY 
Subject: RE: Public Records Request 

SCrualw-Lia 
Q ~ ~ . . Nancy, L want to clarify one thing (and maybe you already know this). 

There are two separate requests from the Seattle Times regarding sexual 
misconduct: 

1) The first is the one listed below where the Times gave us 16 names of 

people who at one time worked for SPS and'wereon a list of certificated 

individuale investigated for allegations of 6emal misconduct w b i c h  waa 

released by OSPX. Below is our response wbich involved only idformatiorl 

about their employment with SPS. 


2) The second request is the one asking for a list of certificated SPS 

employees against whom allegations of sexual misconduct against children 

were made between L992-2002. This is the one that i s  troublesome. I am 

attachiag a Word document with all the names and addresses of those who 

appear on the lists and who received notification lettera. (You should 

get ccls of all those letters in todaytsmail.) 


Please don't hesitate to call me if you have any questions. I am 

tell- those who c ~ l lme to get in touch with you. 


original Message-----

From: w h y ,  Nancy fwAl [mailto:NMurpby@washin~onea.org] 

Sent: Wednesday, F~Amary0 5 ,  2003 9:54 AM 

To: Stevens, Joy 

Subject: RE: Public Records Request 

Importance: High 


I need a mailing list for the people SPS sent notification letters to 
W !  Thank you! 

Nancy Murphy 

-----origin81 Message-----
Prom: Stevens, Jay C=ilto:JS~S@seattleschodls.orql 
Sent: ~ednesday,J3.nuary 22, 2003 2:53 PM 
TO: Murphy, Nancy EKAI 
Cc: Edwards, Eva M.; Morris, Gloria 
Subject: FW: Public Records Request 

Nancy, per your phone conversation with Mark Green yesterday, below is 
the 
information releaaed to The Seattle ~imesin response to their public 
records request concerning the 16 current or former Seattle Public 
Schools 
teacbers whose names were given out by OSPI. we are still compiling
infomtion for the other Times request, which asked for information an 
all 
certificated employee6 against whom allegations of sexual misconduct 
toward 
children were made for the last 10 yearn. 
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questions.anyhaveyouifmeemailorcalltofeel free please =. 

Let me know if you have any questions! 
JOY 
252-0217 


> ---- Origin& Message-----
> Fmm: Stevens, Joy 
> Sent:  Friday, January 03, 2003 5 ~ 1 9PM 
> To: ~mohagan@seatt~etimeaBc9m~ 
> Cc: steinberg, Dm; Green, ark 
> Subject: PW: Public Records Request 
> 
>. Maureen, I have been on vacation since December 13th, and a my 
abswce 
I Carole ~usimovicgathered the idformation you were seeking caacerniag 
the 


16 people listed below. Unfortunately, some of the information was 

not 

> read i l y  available. s ~ X C ~ 
returning to the otfice, I have been able to 
-, o b t a  almst 611 OE the missing informaticm, which X have inserted 
below. 
> 

> 


> 
1Thanks, 
> 

> JOY A. stevens 

> Sr. =gal Assistant 

> General CounseltsOffice 

> S e a t t l e  Public Schools 

> 206-252-0117 

r jstevens@seattleschools.org 

> 

> 

> -----originalMessage-----

> mom: Rusimovic, Carole 

> Sent: Wednesday, December 18 ,  2002 8:09 AM 

> TO: lmohagan@lseattletimes.com~ 

> Cc: Steibberg, Lynn; Green, Mark 

> Subject: Public Records Request 

> 

> ace: pecemhet 16, 2002 
> 

> Maureen, attached in the information I was able to locate on the 

> present/past employees. If you have any questions regarding any of 


. th i s  
r information, please contact S Q ~Stevens after ~anuary6, 2002. ~hanks 
for 
> yaw patience. 
> 
> ~ o n a l dBrink: Hired: 9/2/58 
> Left District; 7/27/87 

> Assignment8; [I Whitman 

M i d d l e  

> School 

> Grades Taught; (1 ~ i d d l e  

School 

> Sports Coaching: Unknown [I 

> (information unavailable due to length of t i m e  ago) 

> 

1 David Brown: H i r e d  : 9/14/90 

> Left ~istrict: 1/26/96 

1 Assignment8: Certificated 

,substitute [ I  Various schools a d  grade levels 

2- Grades Taught: Unknown El 

Evening 

> school, traffic ed, etc. 

> Sports Coaching: No 

> 

1 Carol -: Hired: 
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5 

Left District: [ I  7/1/02 

Assignments: High school 

=. 


Teacher 

[I levela and H i g h  School 

> Grades Taught: High School [ I  
> ~usines~Ed, Info Technology, VoC. Ed

Sports coaching: No 

> 
> Gaty ~igashi: Hired: 	 9/18/72. 	 Left District: 11 6/11/81 
> 	 Assignments: I] S m i t  
school 


Grades Taught: [I Middle> 
School 

> Sports Coaching: Unknown I1 
(information unavailable due to length of time ago) 

> 
=- Jon M i l l e r :  	 Rired: 9 / 8 / 9 2  as 
substitute 

> 	 Left District: [I  still 

employ* 

> by SPS 
> Assignments: Counselor [I 
> N a t h a n  Hale High School 
> 	 Gradee Taught:: High Scho01 
> 	 Sports Coaching: Ho 
> 
> Michael wiater: Hired: 
> Left District: 
z Aseignments: 
NOVA 
> 
z Grades Taught: [1 
> . ~ l e m e n t w / S e c 4 n ~  
> Sports Coachhg: Unknown 
> 
> prank ~abam: Hired:-	 Left ~istrict: 

Assignments: 
> Thornon 
> Grades Taught: 11 W W ~ ~ t 
Head 
r / PE 
> Sports Coaching: Unknom [I 
> (informationunavailable due to length of time ago) 
> 
> Charles Estin: Hired: 2/91-	 Left District: 3/1/99 

Aseignments: [1 NOVA 
.- Grades aught : [I High School 
> teacher / sciezlce 

Sports Coaching: NO
P 
> 
> John Hanscom: Wired: 

Left:~istrict: 
Assignments: 

Grades Taught: Elementary 

Sports Coaching: Track 


> 
> Albert Jones: Hired: 	 7/16/67 
:, (origaally); rehired 	6/16/98 
> 	 Lef t  pistrict-.: 3/14/00 
;. Assignmentsr Elementary, 

secondam, Principal I ]  ~arfield High school 
> Grades Taught: Elementary, 

Sports Coaching: No 

> 
> usa an ~acey: aired: 
> eft District: 
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> k s i g n m e n t s  : msic [I 
> 1ns tGenta1  Music 
5 Grades Taught; [I  Elementary 
-
> Varioas Sch00ls 
=- sports Coaching: No 
> 
> ~ r v i nLivesay: H i r e d :  9 /97 
5 L e f t  District: 6/98 
> Assignrants: SOC Pool [ I  
> Rainier Beach High School Business Ed  teacher 
5 Gradee Taught: ~ i g hSchool 

> Sports Coaching: NO 
> 
> buke Markishtum: Hired: [ I  t l h ~ w n-
will 

> try to determine 
> Left District: 8/15/98 
> Welgnments : [ j  American 
~ndian 
> ~ e r i t a g eSchool 
3, Graded Taught: 11 Secondaq 
> teacher 
> Spores Coaching: El Y e s  -
> sasketball and Track 
> 
> Dennis Soldat: s iredr 9/1/88 
> Lefk District: .[I 3/15/96 
> A a a i g 7 l m e n t s :  PE [} - Denny 
> Middle School 
5 Grades Taught: 
z Sports Coaching: 
> 
> ~ o h nvaugha : H i r e d: 
5 Left District: 
> Assignments : 
Mest 

> Seattle High SchooP 
9 G r a d e s  Taught: High School 
> Sports Coaching: NO 
> 
> Christopher Vaugbn: Hired : 9/4/96 

. > L e f t  District: 6/5/00 
> ASsignment~l: M u s i c  [I m y 

Middle School & Sealth High School 

9 Grades Taught: High 

school/Middle 

> School [ I  Music Teacher / Music Dept. Head 

> sports Coaching: NO 

> 

> 

2 


> Carole RusimQViC 
> Administrative Aasiatant 
> Seattle School District 
> General Comael ' s  Office 
> (206) 252-0118 / Fax: (206) 252-0111 
> 



Message Page 1 of 5 

Green, Mark 
c z - .  -- --- - .... 

From: Howard, Sharon [HowardS@bsd405.org] 
Sent: Friday. January 31, 2003 9.54 AN1 

TO: Green, Mark 
Subject: RE: Public Records Request 

Mark: 
Ok,Ithink you'll like this one, remember NOT my work. The attachments showed both Uie chart for the 
individual employee just as you saw submitted to the times (except ONLY for the one employee) and then it 
showed it with the name and certrficatenumber attached for just the same employee so he could see each 
way. Here's text of letter -of course several unhappy folks called me personally as a result. Maybe you will 
NOTwant to be the one who signs it! We did NOT copy the union, but later BFA asked for a copy of the letter 
and we sent over. Some of our individuals were ldng since retired and Ifigured it was their business as to 
whether they wanted BEA involved. Sharon 

Dear Mr. 

The Seattle Times has made a records request for Distn'd records over the past ten years relating to 

allegations of teacher misconduct such as sexual harassment, and has darified that the request is to be 

broadly construed. Because &ere was an allegation of inappropriate conduct on your part within the relevant 

timeframe, we are likely requiredto release the requested information, which indudes name, certificate 

number, police case number ifany, date of allegations, synopsis of allegations, disposition, teacher's 

assignment, and whether the teacher also coached. 


The fact that the allegations made in your matter were not as serious as in some cases, and/or that they were 

not conclusively determined to be h e ,  does not determine whether the information must be released unde~ 

Washington law. Some court deckions indicate that the public's interest in maMng sure alleged public 

employee misconduct is properly responded to would not be properly pmteded if release of informationwere 

canfined only to those caseswhere misconduct is established, because in S L I G ~a system incompletely- 

investigated misconduct would escape public scrutiny. 


Today we are releasing poftims of the requestedinformation, but for the time beingwe are withholding names 
and certificate numbers. Thisis to provide an opportunity for persons affected to consider whether they wish to 
take legal action to try to block release of their names and numbers. 

We cannot know for sure, but we antidpate that the Times' need to avoid defamation of persons in ambiguous 

cases may lead the newspaper to avoid using names in any coveragethat may follow. We are aware that the 

Times has made similar requeststomany Washington school districts, so it may well be that on1 more 

aggravated matters, perhaps involving teachers who transfer among d k W ,  will be treated at a%. 


In any event! we would appreciate your review of the summary infomation we have induded with this letlet: 

This is what 1s be~ngreleased in relation to your matter, except that name and c e t i i t e  number are being 

withheld for the time being. We will supplement the informationwith your nameand certificate number on 

January 24, unless by that time you have taken legal action attemptingto Mock such release. 


We regret the need to release this information and trust that you will unders€and our approach. 

Sharon SwensonHoward 

Assistant Supcrintcndhtt 

f iuman ResourceslLegalAffairs 

SW:Hg 

Exhibit B - 22 



Page 2 of 5 

---Original MCS.sage--
From: Green, Mark [mailb:MGREEN@seattl~b,org] 
Sent: Friday,3anualy 31,2003 9;47 AM 
To: Howard, Shamn 
Subject: RE: Public Records Request  

Sharon, that would also be very helpful. I am sbugglingjust a little on the employee letters to get the 
tone right. mg 

---Original Message---
From: Howard, Sharon [mailto:HowardS@bWS.org] 
Sent: Friday, January 31,2003 8:33 AM 
To: Green, Mark 
S u b j e .  RE: Public Records Request 

If you like I can send you text of letter we went to each employee -alsa Mike Hoge's work, but I loved it 
and sent as "wasn. Sharon 

----Original Message---

From: Green, Mark [mailto:MGReEN@seaMes&mk.org] 

Sent: Thursday, January 30,2003 6:25PM 

To: Howard, Sharon 

Subject: E:Public Remrds Request 


Thank you, It is definitely of interest. Mark 

---Original Message--

From: Howard, Sharon [maitto:hwardS@bsd405,org] 

Senk Thursday, January 30,2003 5:58 PM 

To: Green, Mark 

Subjest: W: Public Records Request 


MARK: Here is a copy of the actual response we sent to the Times with the attachment if i t  is of 
any use or interestto you. Sharon 
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Message 

From: Howard, Sharon 

Sent: Friday, January 10, 2003 3;25 PM 

To: 'Maureen O'Hagan' 

Cc: Oxrieder, Ann 

Subject: RE: Public Records Request 


Dear Ms. O'Hagan 

Attached is information responsive to your request to the Bellevue School District. This 
supplements the responsive information you already have received regarding two other former 
District employees. For that reason those two individuals' information is not included in this list. 

As we indicated earlier, we are providing notice to employees and former emplo ees 'of the 
pendency of your request. Pending their opportunity to consider whether to seet to block 
the release of their names and certificate numbers, we are withholding that information from our 
response. We anticipate being able to provide that further information in most cases within the 
next two weeks. 

We note that the synopsis of allegations induded irl the attached should not be taken as 
indication the allegations were corroborated. 

Sharon S. Howard 

General Counsel and 

Assistant Superintendent 

Human ResourcesRegal Affairs 

Bellevue Wool District 

Tel: 425.456.4068 

Fa :  425.456.4176 


---Original ~-~e - - - -
From: Maureen O'Hagan [maifto:mohagdn@seaffletimes.m~ 
Serrt: Wednesday, December 18,2002 5:41 PM 
To: Howard,Shamn 
Subject: RE: Public Records Request 

Dear Ms. Howard, 

Thank you for your response. However, Imust tell you that the reasons you have cited for 
this delay are unacceptable. 

The request 1 sent on Decembef I Iwas very clear.. Otfier districts did not seem confused 
about it In addition, Isent along a sample of similar information we had received from 
OSPI. Before Isent the request, Ispoke with Ann Om'eder about it All of these 
things made i t  very dear that the scope of my requestwas broad. If there was some 
confusion, someone should have asked about it before now. 

in addition, Iam a punled by the initial response that the district has investigated only two 
cases in the last 10years. For a district of your size, that seems very law compared to all 
the ofhers. Are you certainthat this indudes all cases, whether they were forwarded to 
the statesuperintendent or not? Ispecifically asked for cases where the allegations were 
substantiated as well as those that were not able to be substantiated. Does it include all of 
these types of cases? 

We also dispute your notion that you may have to notify those against whom the 
accusations were made and give them time to file legal action. This is not provided for in 
the law. In fad, all records of sexual misconduct complaints are a matter of public record. 
You may want to ask OSPl about this before you head down this path. 

Furthermore, your statement that you may release investigative records but not names is 
also barred by law. Again, you may want to consult with OSPI. 

Please contact me as soon as possible so we can clear this up. 
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Message 

Thank you. 

Maureen O'Hagan 
2OW64-2562 

-Original Message--
Fmm: Howard,Shamn [rnai~:Howard~bsd405-0q] 
Sent. Wednesday, [3ecmbet.l8,2002 4:04 PM 
To: Maureen O'Hagan 
Cc: Oxrieder, Ann 
Subject: Public Remrds Request 

Dear Ms. OfHagan: 

This responds to your December 11,2002, ernailed public recardsrequest for 
certain information regarding teachers who have been investigated by the Distrid 
from 1992 to the present for alleged sexual misconduct, whether the claims have 
been determined through investigation ta be fwnded or unfounded or have resulted 
in some other disposition. 

The Bellewe School Districthas  had at least two matters within the scope of your 
request. and inyaur telephone conversationw'h Ann Om'eder of earlier this week 
she indicatedthat she had previously suppl id  the informationyou sougM a s  to 
thosecases. Fromthat conversation,we now understand you intend for your 
request to be interpretedbroadly, to indude, for instance, allegations of sexual 
harassmentor inappra'opriateremarks. 

We have initiateda supplementaldistrict wide search for recordsaf any such 
instances, but do not know at this time how many additional s*&ations may
surface. With the holiday break upcoming, and school not resuminguntil January 
6,2003, it appears realistic to expect we can share with you at feast the preliminary
results of our efforts by January 10. 

Oncewe have identifiedany additional matters within the scope of your request, 
there may bea need to nott& the persons against whom accusations were made 
that the request has been receeced.In some cases, we may inform thesubject that 
responsive records be releasedunlesswithin a specified timeframethe person 
takes legal action to block the release. In other cases, we may condude that 
release of investigativerecards. but not names of persons accused, is appropriate
because the chargeswere unfounded. We will not know whether these or othe~ 
possible responses may be appropriate until we know what information is 
developed, butwe will do our best to have additional informationto you by January 
10. 

Sincerely. 

Sharon S. Howard 
Assistant Superintendent 
Human ResourceslLegal Affairs 
Bellewe School District 
Tel: 425.456.4068 
Fax:425.453.4176 
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Stevens, Joy
-. 

From: Cerqui, John 

Sent: Monday, January 27.2003 3:18 PM 

To: Stevens, Joy 

Subject: FW: [Fwd: TRO to stop Seattle Times Request] 


m l 0 a u p S e ; s l l c  

T i m a R c q ~  FYI 

-----Original Message-----
From: Lorraine Wilson Imailto:~.Wilson@wssda~o~g] 
S m t :  Monday, January 2 7 ,  2003 3:07 PM 
TO: Sharon Howard; K a C h r y n  Mmdock; Jamie'siegel;Tim M c C r e a e ;  Timothy 
Anderaon; Rocky Jackson; Larry R a n s o m ;  Phil Thompson; Paul clay; shew 
Moore; Joni R Kerr; Ken Rice; Larry Carney; ROCKIE; Caroline Lacey; 
Hoge, e e ;  Rick Wilson: Brad Cattle; Brenda Little;  Buzz Porter; Char 
Eberhardt; Dave Burman; Denise Stiffarm; Doug Fequson; Fred P o ~ s ;Gary 
N e w b i l l ;  Grace Yuan; James McNeill; Jeff Ganson; Jim Dionne; Joe 
McKamey; John B l m s ;  John Casey; Larry H a n n a h ;  Lee Vwrhees; Marion 
&a&; Mike R~r ick ;Patricia Bucharian; Paul Smith; Susan m e s ;  Susan 
Schreurs; Tracy Miller; V a l  Hughes; Jeanie Tolcacher; Martharose Laffey; 
Cliff Foster; Mark Green; Chris ~irst;Karen Simmonds; Hugh Spi tzer ;  J i m  
McNeill; John Biggs; Ingrid Gourley; Dan Montopoli; Deanis Duggan; 
philip Johnson; D a r r e l  Addington; David Ahkog; Robert Boggs; John 

Lucy Clifthorne; Bill Coats; Annjanette Cooper; Mark Dietzler; 
Jennifer Divine; Ron English; Scott Feir; Daniel G a t t l i e b ;  Craig Hanson; 
Mark H o o d ;  Andrew Kinstler; Phi l  Noble; Michael O m b y ;  Michael 
Patterson; Richard Prentke; Andrew Saller; JohntiTim Slater; Deborah 
Stahlkopf; G- stevens; John Terry; N a n c y  N e r a a s ;  Fa i th  Li Pettis; Faye 
chess-Prentice; M a k e  A l l e n ;  Timothy Dickerson; Lynn m Bey; mistiana 
Farris; Holly Fergusoll; Michael R e p l d s ;  Qlad Homer; ~ o b nm i x ;  TORY 
Anselmo 

Subject: [Fwd: TRO to stop Seattle Times Request] 

H i ,  

Here's an update oa the state-wide public records request for employee 
inveetigation records. 

And, on a personal note, after P e b m  14th I won1t be handling this 
p s i - l i s t  s e n  function for the c~uncilanymore.. With some r eg re t  I1rn 
leaving WSSDA, but: with meat excitement I'm joining Tacoma m l i c  
Schools as eheir director of labor and legis la t ive  relations. I look 
forward t o  continuing to  work with YOU, just i n  a different context. 

Thanks, 

Lorrahe Wilson, WSSDA 
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Message Page 1of 1 

Stevens, Joy -- -__ -i___ _ _  A -_-- __---
Fr&: Howard. Sharon [Ho~rdS@bsd405.org] 
Sent: Friday, January 24, 2003 4:18 PM 

To: Lomine Wilson 
Subject:TRO to stop Seattle Times Request 

Lorraine; Judge North in King Cnty Superior Court entered TRO today to prevent BSD from releasing more 
informationregardingtheir public recsords request about employees. Taylor Firkins from Van Siclan's firm 
handledthis for WEA and local. We, of course, did not resist Full hearingon Feb 6. We understandsimifar 
TRO out of Tacoma and one pendingout of Fed. Way. What fun. Sharon 

Sharon S- Howard 
General Counsel and 
* - - L A - - &  C..r.v4n+nor(ant
W5l31a1I1 rruvrq4 a * ~ u ll u v r . .  


I 8. .--- 0-CII.r.-.aeII -91 Affair9
I l u l l  t a d  8 ,.-w.". -- --an.. -.-.. -
BelleweSchool District 

.-A 
 .--,.
Iei: +LJ.L~;~U.-W 

Fax: 425.456.4176 
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Stevens, Joy 

From: 
Sent: 
To: 
a?.-&.;..,+. ----- - - . 

Stevens, Joy 
Monday, January 13,2003 11:09 AM 
Ceraui. John 

- - k 7 ~= + ~ p ' t s ~ . dlt ma I i&iL a +G--,G ~ f ; z - . - ~ ~ ' ~ % k i n nw i  t.h Susa*r - - - --..- :-+ p , = i  wc. s:,a-&d
sCmewa* ja-; I;;= .:...L.l' =:::I: ::: - . . ... ..... .-. -- heon f.h031.0~qhlyk e ~ t i g a t e daLIa u i . - ~ &. ....-- ....--- ------..---... - - ..--- 2 - 2  - 7 .  -N,,c;Anc; -- ---.--.a-.. --- .... . ....r n I l W ~ V ~ I fwCLL-*- .,- 1.mj,aconc&CC i u n i u u l r u c u  aalcy------, - . 
,-? 2z7 kkt tEey e-L~ cu I.ecci-.-c :~~~=~-i.:.= .:k~:? 5 L  3.1 1vat.<ons . 

. ......:. - - - - :....-. . ..... --*,A,. +>- :..:: <?:$,:::=? ?.it.eyPB2D,Pi~~1 y t-nosr c;*6as (owIII \rib i;;~i-=-:-----.: ----A--

rmc or c"uulli~5$<ici*c&,:=AT ;;:* < ~ " . - : ~ ~ ~ ~ : ~ ~ + ~5 = --cGrqletzfi- ..,- - p e ( ?  T ' m  not: s u e  we C ~ L J~e iuacC.; 7:12;-.=: L ~ C P  Tacoma 
also has a case s i m i l a r  to H u c t ~ a n ,  ilnd Susan said they wouid p ~ & & l g  
release information about that person. I 'agree, I don't thid~~haron 
---..---.a r==.rF.rlg m7euf.ion. 
.? l i.7.-=-.-._._ -

Thanks! 
Joy 

-----or ig ina l  MeFsage-----
. -i' -ii: . -. ' .' ' .--Ax--, 

Sent: Monday, January 13, 2003 10:53 AM 
To: Stevens, Joy 
subject: Eio"; PeQrlCst for kfhnnzkin~ 

--rp-h- - --L'-.. - - - 7  - 7 - = *  # . I # .  - - '  " ' - -.-- --....----' 7-.-.-.,:< ,-;;;*='I.1z,
"J.L& YVCCL-..-----, :-Ia.'.' 1 . ' V A L  L C U - C C  UYC -..-- - . -

The unfounded allegation that goes nowhere. iir.r y r j ~collect*g t~st-
i n f o m t i o n ,  I recall that the Times wanted that info.  John. 

-----Original Message--- - -
From: S t e V e W ,  JOY 
Sent: Monday, tkIlUaXy 1 3 ,  2003 20:40 AM 
T.2: <-?7-7 + ; Z c s ? ~  

- - .  - - . -- - - - .  ...
LG: "LG-, -.-A,--, ------ , -
s~~hje.ct:U: R e a u r s i  f G i - Lif~;~i;zti~~: 

. zvaZ&&i-- f ~cz.-%?yea, "Lat_lggr i3 qaiher illl, L;; k fur;;,~ti~z.- .  7 . - - - - L-_-...z~ T ~ ~ ~ ~ C _ - ~ - C A ~ V .f a k e r  ut.lsseii ;rkzy- -;i; -;;= ;--;. . . . --- - . - -. - .  . 
,.*I LYb ---- -- . . C . - - t--- k.. ---..A r n r m i  7a=1ru ;:-"-; - - - -... . . .- . - -- -- - -- --- ---- . ..I.. .,... -...-- _ * - <-"-: ,,., 
go throUgh of the i r  i*iea CQ , -w~~c;;;;;I:?;, 1-.::' --- -'-_.3 - - - - - - - m- - - - - - --
+ha+ ~ h ehopes to have the informa~ionthis week (~anuary17th)- I have 
..-.-.'=lr+.+ th.?f t ~ r n a r r ~ r n u; ; !I  .-,I( cv ;.;;;;;':=: ="-.'.. ".- ?':::.==. .:=.'! 
*CC'J-" .......------ .. -- _ -
1 have not heard back from her. T b i d c ~far forwarding this a i l  ~ X V I I I  

a%---- 1 +h: nl- WP ehrn.71d take the  same approlach once we have the. , A : * -a-.* - - - - . , ,Tn,,
-urtruab&uu 2.-c-I---- - * -
-- -. r \ r r r r , n =  * ~ r ~ r c r r ~ r , ~ - - - - -

"I-.,--' --- 4

riG ~ , ;&=g=i,.?.>>.Z 
n--c. urcnA=-r tan ria^ 13, 2003 10:29
.?FlLIL. I-."--,, , 
TO: Stevens, JOY- .---1-
L<: ",..=-war ...+.-.-
subject; FW: Request for Information 

FIX, Sharon's reply. Where are we in our response? Thanks, John. 

-----original Message--------... ---- .. -.- , Qhamn fmai1f.0 :Hourar&$&sd4OS -0rgl 
: i ~ i ; ~ ~ ,CGGZ.F~- ZC!?? fz 45 ?'M 

. --.- ------ -".--A--L. ~ ~ m ;s Q; --.I - ~i~M c C r & i e t;--.. . .. . . ---.- .-Thothymaersoni~~~k~jassoz ;  &rq- p.----::; P z L  Th.>z1'..=.7C.' G 2 - 2  a7 i =v -
A - .--.-z , 
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$hetyl Moore; Joni R Ken; Ken Rice; Larry Carney; ROCKIE; caroline 

Lacey; Hoge, a k e ;  Rick Wihon; Brad Cattle; Brenda L i t t l e ;  Buzz porter; 

--- -- - .._. Denise St i f fam; Doug Ferguson; Fred PoSS;---- L._,- .  - -... ----A n-.-;ln.. . . - .  ..... ---- -- _ 

- --:..-,..-.- . ...,.....Gary bill; G~~~~ man; Jaes  Mm-eiil; Z-:zcn; .:<r:-. . .. -- TA.. 

McXamey; john Binne ;  Johd Casey; t a r ry  Hannah; Lee Voorbees; ~arion 

Leach; Mike Rorick; ~ a t r i c i aBuchanan; Paul Smith; Susad Sones; Susan 

~=,h , te - . .c ;Tracy Miller; Val Hughes; Jeanie Tolcacher; Fdartharose Laffey;

,,iffgot5iei- i  :.;&-:: =reon; t f l t ,  i G ~irijt;:;;=:=: s<-m~z.i?~Izc&$piKzer; Jh 

- -- - 7 +-k- n4nnr r 1 n 3 i d  fvui-;ey-; 2~ f l ~ s t 9 ~ p l i :np.lmi; TNqq-;< . . ~ ~ ~ < ~ ~ L &  - - ., ... . . . - 7-h-philip Johnson; Darrel Addington; David Aib-kcj ; i i~-&i zi;j$=,;..-.:,.. . 

C - ~ ~ L F ;r n w y  Clifthorne; B i l l  C0aCG; Annjanette Cooper; Mark ~ietzler;
- - - "---- k:n; .- ?,-,-,: ,=: 4 ah+ P r a < ?- 7 - - d - ~ ~ l  Manson;* - . - - - - - - . a o . - .  - ..... .^.._....--_ ____ ,  ---- .  !.i LCL .a. .&..... - - .-. . N C L I . L . . C ,  . - . 
- : &drew E;in6iie;' ;zil >>-is; >i~.=>~+,;s;;l;=;2.7,.-:: I  m!?.:!:.e.-L 
patterSULL; - 2NLUFLLY z - -.:>>; . *-+-n.r.r -u' ? zi2c,o.r:-j--=..A- .-----, LI----_ ,. ,;,.,:-z&yi;;. nehnrah 
Stahlkopf; Greg Stevens; Sohn Twry; Naucy Neraas; Faith ~i rettit;; FG>-a 

Chess-~rentice;Marnie Allen; Timothy Dickerson; Lynn Wu Bey; ~ristiana 

Farris; Holly Ferguson; Michael Reynolds; Chad Horner; John Planix; Tony 

Aaselm0 

S & j e c t :  RE: R e q u e s t  for Information 


ALL: 

with much assistance from others, we only tod3y replied t o  the Times 

request. We only released a summary list without nameEt and certizicate 

numbers because w e  have also seat a l e t t e r  t o  a l l  employee or fozmer 

employee about the requeat to give each person a two-week window eo 

attempt to block the identifying information being released if desired. 

i hat is the same approach we always take with these requests, but the 

e f f o r t  to collect and summarize all of the information this time was 

major so our advance notice to the employee was much later than it would 

normally be. MS. oqHaganfrom the Times was displeased with our earlier 

delay getting the information tlo her so I f msure we'll hear mare about 

our response. 

Sharon Howard 


-----original  Message-----
~ronl:Lorraine Wilcon [ ~ ~ i l t o : L . W i l a o ~ s s d a . o r g ]  
sent: wednesday, January 08, 2003 5:18 PM 
TO: Howard, Sharon; Kathryn Murd~ck;Jamie Siegel; Tim McCredie; Timothy 
Anderson; Rocky Jackson; Larry Ransom; Phil Thompson; Paul Clay; Sheryl 
Moore; Joni R Kerr; K e n  Rice; I;arry Carney; ROCKIE; Camline Lacey; 
Hoge, Mike; Rick wileon; Brad Cattle; Brenda Little; Buzz Porter;  Char 
Eberhardt; Dave Burman; Denise stiffarmi Doug Ferguson; Fred Poss; G a r y  
Nemill; Grace Yuan; James ~ c ~ e i l l ;  Jim Dionne; JoeJeff Ganson; 

~ c ~ a m e y ;  John Casey: Larry Kannah; Lee Voorhees; m i o n 
John B i n n s ;  
Leach; Mike Rorick; Patricia Buchanan; Paul smith; Susan Jones; Susan 
Schreuxs; Tracy Miller; Val Hughen; Y e a d i e  Tolcacher; Martharose Laffey; 
C l i f f  Foster; Mark Green; Cbria Hirat; Karen ~ ~ o n d a ;Hugh Spitzer; J i m  
McNeill; John Bigga; Ingrid Gourley; Dan Molitopoli; Dennis mggan; 
Philip Johnson; mrrel Addington; David Alskog; Robert B o g g s ;  J0h.u 
cerqui; Lucy Clifthorne; B i l l  Coats; Annjaneete Cooper; Mark D i c t z l e r ;  
Jennifer Divine; Ron Eaglish; Sc~ttFeir; Daniel Gottlieb; Craig Hansoa; 
Mark Hood; Andrew ~inst ler ;P h i l  Noble; Michael Omsby; Michael 
Patterson; Richard Prentke; Andrew Saller; JohnScTim Slater; D e b o r a h  
Stahlkopf: Greg Stevede; John Terry; Nancy Neraas; Faith Li Pettis; Faye
chess- renti ice; Marnie =lea; Thothy Dickerson; Lynn Pu Bey; Rristiana 
Parris; Holly Ferwson; Michael Reynolds; Chad Homer; Jbhd Manix; Tony 
Anselmo 
Subject: Request for InEormation 


H i ,  

Larry Ransom asked that the EoLlowing question(s) be posed to the group. 
I hope everyone is having a Happy New Year. You can either respond to 
me, Larry directly (LRansom@k~rr ;u t t l e .com)or use "reply alln to 
involve everyone in the conversation. 
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~orraineWilson 
Washington State SchoOL Directors1 Asoociation 

TO; WCSA piembers whose clients 
Received Requests from Seattle Times for 

rnf~rmationabout Allegations of sexual Misconduct 


About six w e e k s  ago, these was a flurry of communication amongst members 
whose clients had received a request for information f r o m  a Seattle 
T ~ Reporter about teachers against whom allegations of sexualG 
nisconduct had been made, whether substantiated ox not. mile I know 
that there is some authority for the proposition that  there is no public 
interest (arld/or a privacy interest1 in situations involving unfounded 
al lqat ions,  I am wonder ing  whether any of you actually withhold 
information add asserted the applicability of an exemption in any 
situations involving unfounded (or at least unproven) allegations of 
semd misconduct. On@ of District's is about to have to respond, 
and we are interested in knowing whether any districts have decided to 
take on m e  ~ i m e ain situations involving allegations but no actual 
determination of misconduct (even if there may not have been an actual 
d e t d n a t i o n  of bogus or otherwise unfounded allqations). Xn 
particular, did any of you have situations in which allegations were 
made, the employee resigned and went away without any investigation
having been completed and with ao admission of wrongdoiag, but no 
coqleted investigation and thus no mnausion one way or the other a6 
to the merits of the allegations; and, if so, what position was taken in 
relation to the Seattle Timesf request an such situations. Thanks, 

Exhibit B - 3 1  



Stevens, Joy 

From: David J. Seeiey [seeley@ldaw.mrnl 
Sent: Tuesday, December 10.2002 228 PM 
To: 'Stevens, Joy' 

hank you for a copy of your 30 day notice. Here are the m a w s  
we prepared 
on t h i s  topic....let me how if you have any questions. 

I have a question for you, w e  have'a teacher/c=ch that was 
investigated 
and written up for inappropriate contact wlth a female s t u d a t .  The 
inappropriate contact (all occurred on track team road trip) included 
things
like, allowing the student to rub his shoulders and head, being in a hot 
*..k

L W  

with the 6tudent6, being i n  a hotel room alone with the student, and 
embracing the same student after a race for a long period of time. Would 
Y a  

consider this a "sexual abuse-related allegationn per the Time's
-

. 	 request? 1: 
think we would, but it seems close because there is no allegations of 
actually sexual abuse per the Washington criminal code. 

Have a good day. 

mvid J. Seeley, Esq-
seele~lclaw.corn 

~ivengood,Carter, Tjdssem, 
~itzgerald& a s k - ,  U P  
(425) 822-9281 ext. 330 


The contents of  t h i ~message and any attachmeats may be protected by the 
attorney-client: privilege, work product: doctrine or  other applicable 
protecti?a. If you are not the intended recipient or have received this 
message ul error, pleae notify the sender and pmmptly delete the 
message.
m bank you for your assistance. 
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To: David A. Aisko;! 

From: Kevin B. EIansen 

Ctient:Lake Washington SchooI District 

Matter: Public Records Request by SeattleTimes (11/20/2002) 

Subject: Application of RCW 42.17-330 to wfoundcd sexual abuse allegations 

Date: 12/10/02 

You asked me to reviewDoug Ferguson's email, RCW 42.17.330, and The Confederated 
Tribes of the Chehdis Reservation v. Johnson, 135 Wn2d 734,958 P.2d 260 (1998) in Light of 
my earlier memorandum on this issuc. 

Ferguson notes that in situations whcre there is not a clearprivacy exception, he 
recommends the approach used in thc Confederated Tribes case, under the authority of RCW 
42.17.330, of notifying affectcd employees of their right to seek an injunction preventing the 
school district from releasing the records. In the Confederated Tribes case;, the state Gambling 
Commission received a request for public records that it believed were subject to disclosure. 
hstead of immediatelyreleasing the records, however, it notified the tribes of the request in 
order to give them an opportunity to get an injunction. 

There i s  a significant advantage to the District in using this approach, The Confederated 
Tribes court held that theperson seekingthe public records was not entitled to either attorneys' 
fees or stafxtorypenalties because he had not prevailed against the agency. Instead, he had 
prevailed against the tribes, a private party. As a result, when the District is unsure about 
whether cerlain public records are subject to disclosure, it may simply use the RCW 42.17.330 
approach and have no further involvement in the dispute (other than providing the public records 
if the employce do not obtain an injrmction). 

In the context of udfounded sexual abuse allegations, however, it seems that there is a 
clear privacy exception. InCjtv of Tacoma v. Tacoma News, Tnc., 65 Wn. App. 140,827 P.2d 
1094 (1992), it was uncontested that disclosure of such allegations would be highly offensive to 
a reasonable person. RCW 42.17-330docs not appear to insulate the District b m  liability to an 
employee if the privacy exception clearly applies, and the District nonetheless releases the 
records because the employee did not seek an injunction. 

To conclude, I would recommend the RCW 42.17.330 approach ody  when it is uncertain 
whether an exception applies. When it is c l w  that a privacy exception applies, the District 
should independentlyr e h e  to provide the records. A copy of Confederated Tribes is attached. 

M:\LWSDVegnl OpiniansWlmo2 rc PDA didosure-unfoundcd all@'ons.doc 
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To: David A. Alskog 

From: Kevin B. Hansen 

Client:I,ake Washington School District 

Matter: Public Records Reqnest by SeattleTimes (1 1/20/2002) 

Subject: Whether unfounded sexual abuse allegations are exempt under the Public 
Disclosure Act  

Date: 12/10/02 

The Public Records Act exempts certain public records to the extent that disclosure of 
such records would violatc a pemn's right to privacy. RCW 42.17.3 1O(l)(d) exempts "[slpecific 
intelligenceinfonation and specificinvestigative records compiled by , ..state agencies vestal 
with the responshcbilityto discipline members of any profession, the nolldisclosure of which is 
cssentid ...for the protection of any person's right to privacy." 

Under the Act, a petson's right to privacy "isinvaded or violated only if disclosure of 
information about the person; (1) Would be highIy offensiveto a reasonable pcrson, and (2) is 
not of legitimate concern to the public." RCW 42.17255. 

In City sfTacomav. Tawma News. Inc., 65 Wn. App. 140,827 P.2d 1094 (19921,the 
courtreviewed a public records requcst for disclosure of an incident report regarding hearsay 
allegations that were determined by several agencies to be baseless (theagencies included the 
Tacoma Police Department, the Department of Social and Health Services, and the Pierce 
County and King County Prosecutor's offices). The mwtheld that the question of whether the 
information is true or false must "be considered in the course of deciding whcther the release or 
pablication of such information wilI violate privacy." The court stated that false informationis 
not of legitimate c o ~ mto thc public. 

The court bolstered its conclusion by citing RCW 26.44.010, which requires that reports 
of child abuse "bemaintained and disseminated with strictestregard for the privacy of  the 
subjccts o fsuch reports andso as to safeguard againstarbitrary, malicious or erroneous 
information or actions," 

As a result, the district should not provide record of s e d  abuse allegations "that were 
deterrnincd to be unfounded" to the Seattle Times. A copy o f  the Tacoma News case is attached 
to this memorandum. 

M:\LWSDkgd OpiniordMcmo rePDA disclmrc-unfoundcdnllgaliot~.doc 
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Page 1 of 2 

Stevens, Joy 
_. __ ------ --_ -- - -- -


From: Steinberg, Lynn 

%nt: Friday, December 06,2002 8:33AM 


To: Green, Mark; Stevens, Joy 


Subject: NV:[mrnmnet) SeattleTimes project 


Importance: High 


Mark and Joy -
here'san e-mail from ospi about the times story and ray rivera's records mquest. thought you'd want to see it, 
maureen o'hagan, who is workrng with ray on this story, Ief! me a voicemail yesterday indicatingshGmay want 
to add something to the~rrecords request, but I haven't had a chance to talk with her directly. 

lynn 

----Original Message---

From: Jocelyn Mdabe [madto~lMcCabe@ospi.wednetedu] 

Sent: Thursday, k c e m b e r  05,20025:34 PM 

To: Cornmnet Mailing List 

Subject; [cornmnet] SeattleTimes project 

Importance: High 


Good evening, 

1 wanted to let you know about a long-ten project the Seattle Times newsroom is working 
on. Some of you may already know about it, but Iwanted to share with the group. 

ReporterMaureen O'Hagan is leading a team of about four Times staffers on a research 
pmject that concerns teacher misconduct. The Tmes filed a FOIA request through the 
Officeof ProfessionalPractices(OPP) asking for data on teachers OSPl has investigated 
for misconduct issues since 1992. OPP supplied them with the rquired information; all were 
closed cases and some involved action taken against the employee's license (i,e. 
revocations, suspensions or voluntary surrenders). 

The Times also completed a separate FOlA for informationfrom our S-275 staffing 
report. The Times is NOT updating our database, as some have been lead to believe. 
According to Maureen, they are reviewingabout 300+names yielded by the FOIA. 

The staff at the Times is currently contacting school districts to cross referencethe status of 
these individuals. Iknow some of you have already been contacted by them. They do not 
have a timeline for this story, so Icannot tell you where this is all leading. Based on my
conversation'withMarueen, Ido know they are concerned about the status of former 
teachers who may still beworking with young peopleand children. 

l'm sorry that I do not have more information to share. Our office will continue to keep you 
pasted on this as things progress, or as more information is available. 

Best, 

Jocelyn 

Jocelyn A. McCabe 
Directorof Communications 

Office of Superintendent of Public Instruction (OSPi) 

600 S. Washington St. 

P.0- Box 47200 
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Olympia, WA 98504-7200 
Office:360.725.6014 
Mobile: 360.481-3324 
FAX: 360.753.67 12 
jmccabe@ospi.wednet.edu 
~ t t p : / / ~ . , k l 2 . w a . u s  

-
You are currently subscribed to commnet as: lsteinberg@eattI~chools.org 
To unsubscribe send a blank emad to leave-commnet-15520@list~.ps&wednetedu PSESD 
Listserv 
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Stevens, Joy 

From: Ferguson, Holly 
Sent: Wednesday. December 04.2002 1:32 PM 
To: Stevens, Joy 
Subject: Records Request Part II 

-

R E W i ~ P u b ( i c  , R!2 W d hwls W TY;&qwd ht4.i~ 

IbxdS- Rrcami, lbx& ... 

wow, something is going on here! What started this?? 

Holly Fergussn
Assistant b e r a l  C o w l  
Seattle Public Schaols 
206-2524I24 

206-252-01 11(fax)
haf i in@eatUeschwls .o~  
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Stevens, Joy 

From: MARION LEACH [MLEACH@TACOW.K12.WA.US] 
Sent: Wednesday, December 04,2002 12:27 PhI 

To: bcatlls@andersonhunterlaw-(;om; dferguson@andersonhunterlaw.mm:


HowardS@bsd4OS.org: cvh@curranrnendaza.com:jrnc@currafirne$oza.com; b ~ a d i o n n e -
rorick.cam; diffadionne-tvrick.com;jeff@dionnworick.com; jim@donne-rorick.mm; 
mike@dionne-mrick.com; TirnQdionne-roridc.com; dduggan@dsw-law.com;
wlcarney@earthlink.net; jrncneill@foster.com; rncnej@foster.com; SpitH@faster.m;
VOORL oster.corn; jamies@fp.kl2.wa,us; dan@goandfish.com: tima@haw(aw.com;
akins~eghelsell.com;jdivine@Msell.mma noble@hdsell.oom: glstevens@ho~ail.mm: 

- --.-L: I :~ : --.. ---- C I ~ ~ A N L / ; ~ ~ = T Z ~ ~ I ~ ~ ~h n i [ l ~ ~ @ k a r r t u ~ e , ~ ~ ~ ;
~ ! ~ ~ ~ ~ w ~ ~ ! ~ ! c . I ~ ~ I I ~ ; ~ . ~ A I I ~ ~ ~.,,, !.-....-.. .--. ..- .. ,-,-,m:yl tttJtEjCI!U...W 

Cc: 

Subject: 

The Tacoma School D i s t r i c t  received a request C r a m  the Seattle Times 
regarding a listing of a l l  teachers investigated during a c e r t a h  t i m e  
period. The Seattle Times1 requeat had a sentence that seemed to get 
cut off.  It stated, "A l i s t i n g  of a l l  teachera investigated, from 19-" 
So, we have asked for clarification. Once the District gets 
clarification from the Seattle Times, w e  may still have s o m e  issues 
because the law does not require us to create the l P a t  requested. One 
oE the ~istrict'spositions, most likely, will be that if we don't have 
the l is t  requested, then w e  don't have a l is t  to prcduce. 

rn addition, the Seattle Times did request information on 11 specific 
teachers, who they claim appeared on a similar list generated by O S P I .  
However, they were unclear a8 to what specific information they are 
requestiag regarding the 11 teachers, So, we have asked that they 
clarify their  request. 

>>z " ~ o s sFred J a n  <P~ssF~ukilteo.wednet.edu>12/04/02 07:41AM >;.> 
Imfid echo Sharon's comment. We received a request limited.to one 
specific individual that is not a current employee. W e  are reviewing i t  
f u r t h e r  for past: history. 

Fred PdsS 


-----Original Massage-----
From: HOWard,Sharolr [mailto:~oward~@bsd405.org] 

sent: mesday, December 0 3 ,  2002 5-17 PM 

TO; mrraine Wilson; Paul Clay; Katbryn bklrdock; J d e  Siegel; ~ i m 

-*----a: - - m:-I.--+-h-* p ~ f i ~ r ~ m ;R n c k y  &Tackson;Larry Ransom;  Phil Thompson;
1.dLL.L GUICr 1 L --A . - -- -------. c k - - r l  Mnnra. .$fin, v Y ~ ~ f f e l l  . E.iC?ei ---.-.I 
- L L ~  - Y ~ I I  r---3- ------r - - ~ ? 

-NU. r-ur-.r 

Lace?; Hogel Mike;  Rick Wilson; Bras catr;ie; brenda Liiila; Eiiiz~?sr tez ;  
c_'F,+-~ merhardt: Uave B W ~ ~ I ;  . - - - "--.==Zlkfiige at i tZa~7. ;  k u y  ;crS=zfi- "---+ 
"., "-1 ,..-..--.--., ----

4-uw"bI , kZY 
! --:-- c--- X T e s A i 1  1 G T ~ P PY I ~ a n j . Iamet l  m c i < e i i i i  Jqii i;-eGli, Gl;T, ;;==1=r=; 

Joe HcE;antcrly; jG;;Ii=&= ; j~L-* -.-.-..- %L:-.:-.=k; L . E  -y~.:":~b~.r.z: X . 2 ~ 5 ~ 2  
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--hc;, ;<;?re ~cric't:pat r ic l ia  Bucbanan; Paul Smith; Susan Jones; S U S ~  
Tc;~~?.&e-r: M a r U m r O s e  Laiiey;

~ z i f ~ . : ~ ;  ::;.+ :T-._!!! 
- .-- - - . - - 

nUUucD. UCLYLA\r< , . ; r r ~ & ; 7 7 ~ ;  zzrzr~ i 2 L e r ;y4; - - . z L A - .  -r---<-
- ,- -- j" *7-i;ii&;- I ,:&=, " " ' < A-uru " i '" 'Cl;ff Br\n ter . . - - 2 .- >..:.. -::=

: m a l a  GoUrLey ; ucul I - I - I V L I L W ~ Y ~ L  --- --
 ..;1~\h~.lR i  gcs> I.~-xT-:
a*--.----.


n'..: 7 < 
-_rd 


.Tnk ,,<, ,,-, zcL- i z; ?..:.s::..T. i:..>=:77. :z<.+z; <.:.--I- .z::-:.-.;szz:z;E.=.~;--.----...uL&&p ,7 - . -. . 
: Luw cLlr clluLr4r ~ i l i2 ~ : - ?."~lj pr"lp@r: Piaric D i c i z i e r i; -"ettcr'ce.raui 

~ i , t 2 2 i & ~cCrzirj  Elnqnnrrncllsn: SCOCL B t z i ~ ;  E-=l.--A-:F-+ n ; ~ ~ i n ~ .pnn-- . . .q-,---. 


M3 ,+ 5r..--- ,,<
 &zcr; y k $ ~ ~ ~ ~ z ;;:,-,k.2 e; K:*22l Cmsgy; ~ichaei 

p ~ t t e w o n ;Richard ~rentke;Andrew Saller; dohn&Th Siaier j D e b o r z l i--2 er r : a-tc ic: v2ye
- Ste-cen6; d0nn 'rerry; i G u ~ ~  -----r.e-rhll.-.nf - 1 3 - e ~  :;GL&QG, rurc- -- -

,,+,,,.,+:-. - - - - - - 2 - 177.-.-.- - . .-1---
CJlr;ao I-Vr., ~i TAmStL1,' I . ~ L U  .U-..U-C---l-~:., - L~~C?C_E~I.E~-I~*: uu UQ?. 

parria; ~ o L l y  Ferguson; Michael ~eynolds;Chad Horner; John WX;Tony 
mselmo 
~ 5 ,=lclrnh&37cclaW.COnt 


z,&j et;t; f i i; K%c?ed,-readp?hlic! Recoras R e q U e S t 7 

I believe LwSD received same request- Information w e  got was that there 
a requad', tcj C B F I  %kin& relezsd- nl-mec. We were contacted by the 

T i m e s  Eii.ukj i i i C 2  2-i CL~?ZE ~f fn-mer 3sn e-loyee and released dates 
,-,f C1~le;m"u?t, zs~F~-mp~+sand number.ui y;-ri; eii1s2--d- - ?&kt %s a! 1 
we wmlt: +b;LcCi-

Sharon S. Howard 
General Counsel and
h s i a t a t  $;I;cr-ntsd&s+-
Human ~esomces/~egalAffairs 

Bellevue School District 

Tel: 425.456.4068 

Fax: 425.456.4176 


-----original.Measage-----
From: Lorraine Wll8Qn i m a i l i u : L . ~ i ; * u ~ ~ ~ ; i ; ; ~ - ~ i ; ~  
E6n+:. PM- mlesday, December 03, 2002 5:13 

- - . = .--2- --..: - ::.:... -r-.7--2:... .- -:. ............. .,.,'4.---. ---- r  r u n  r , r  '7, 'nluu. i , i i i i igii  ..--.----- " - , - --.. - - .  -- .  -- - - .-- ; '--"' -- .-.i ---- .. . - -L--

mders~n;~ockyJackson; Larry Ransom; phi1 Thornson; Paul clay; sneryl  
Moore; Zoni R K e r r ;  K W  ice; Larry Carney;  ROCKIE; carolhe Lacey; 
me, m e ;  ~ i &  gi iaulri  EL&: I;gktlc; ZZ;~Z% ~ F t t l e ;Eyyy V C ~ Y ~ O I - :Char 


eh&-hardt: Dave Burman; Denise stirrarm; mug Eergutiuu; F G  ; GL-~-

Newbill; G r a c e  Yuan; James Mmeill; Jerr Ganson; d i m  uiuwt;;  3ur: 

M~Kamey; G;LUIL); U;& C ~ z q - ,L:y> I I s h ;  ~ ? ~ : T ~ P P R ;M a r i  nn 
ma,-&; F 2 c h s x ;  ; j - c s zxrce i&i$@ki p e t ~ i c i ~  _Dslfi ~'. l th;  < ~ I . S ~ T IZ U U ~ ~ ;  

C r h r ~ ~ z t a -W a q  Miller: V a l  Hughes; Jeanie Tolcacher; Mart3izrose Laffey;
u-----. 


?: 115 Fcc!-.-r: M=L, Greefi: t3r.iG Hirst: Karen Simmonds; Hugh spiczcr; J i m  
- = - U V ~ J I  1 . .tnhn---- f n p r i d  GQU~@V; u u y y a ~ ;,..b..--+A, - ~ i ~ z a :  D m  Montopoll; U-~E 

philip Johnson; Barrei ~ & g t u i ~ ;  i i & v i %  liLck%; JcLzRsberZ 8 ~ ~ s ;  
cenq-; Z,--yIr.C l i f  th$m~;RI,! 7 Coats;  Annjanette Cooper; Mark D i e t z l e r  ; 
7---- " A - 8 I-.- - a,.,,; izh; Scot% P&Z; 5 a i e l  Q+t-r-i,eh;. W B O ~ ;- 0 -"bU-&&-' -- - --- - ~ g 7  crai~- - .-- ---.I- * - - 3 r k - v  W<metlar.Qhi1 Noh1---- -. . Michael O-bv; Michael 
patterson; Richard Prentke; Apdrew Saller; Jobn&Tim Slater; ue?r;roran 
s-kopf; Greg Stevens; John Terry; Nancy Neraas; Faith ti ~ettis;Faye 
chess-Prentice; Marnie Aiien; T i m o t i ~ yi&ickdi .6~~;i j T i  3; Bcl~ ;  ;V,'id%fm z  
ami is; ~ollyPergusm; Michael Reynolds; Chad Horner; John Manix; Tony 

~ a s e l m o  
Subject: widespread Public Records Request? 

H i ,  

Vancouver School D i s t r i c t  has received a public records request from the 
Seattle Times for a l l  records  related to allegations of teacher sexual 
abuse oE students, whether investigations found a specific al legat ion to 
be founded or not. Kathryn Murdock has two questions: 

1. IEIthis a state-wide effor t  by the Times (have others of y w  
received similar requests)? 

2 - What do people think the chadces are of shielding thoae f i les  
related to  unsubst.antiated complaintti? While C o w l e s  v. Brouillet Was 

2 
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fairly explicit, does Dawson and its progeny Guggest more protection, at 
least for "innocent TI employees? 

~f anyone bas any thoughts or experiences to share on tshis, please 
either "reply a l l , "  reply to just me, or send your message direc t ly  to 
Kathryn at kmurdockmansd. org 

Thanks, 

Lorraine Wilson, WSSDA 

Exhibit I3-40 



Stevens, Joy 

From: MARION LEACH PLEACH@TACOMA.K12.WAUSl 
Sent: 
To: 

chirs@prestongates.com; denises@prestongaks.com;faithp@prestongates.com; 

mallen@?prestongates.cam;

susanj@prestongatesescom; 


blittle@seattleschooIs.org;frchesspren~seaffleschooIs-mg;
haferguson@eattleschooIs.org; jcerqui@seaffleschools,~g:mgreen~eaffleschoois.org;
renglish@seattleschooIs.wg:jmanix@stevensclay.org; pday@stevensday.org:
tanselmo@stevensclay.org; SUSAN SCHREURS; hansoniaw@uswest.net: 
jrkerrschmlaw@uswest.netrod<ieh uswest-net;krnurdock@vansd.org;
asaller@vjglaw.com; daddington@vjg9aw-corn; drn~ntopdi@vjglaw.wm;jbinns@v'glaw.eom;
Idiffharne@vjgllawmrn;mdiebler@vjglaw.carn;rnhmd@vjglaw.cwn: wooar;@vjg/awarn; 
I.Gwrley@wssda.org; L.Wilmn@wssda.wg; m.laffey@wssda.org 

Cc: alskog@lcdaw.corn
Subject: RE: Widespread Public RecordsRequest? 

Today, the Tacoma school District received clarification of the Seattle 
~ j m e s 'requeBt f o r  records. They have asked for a listing of a l l  

teachers investigated, f r o m  1992 to the present, for sexual abuse 

related allegations-


The lisk that &gt are requesting is to  include investigatiod~lf o r  
claims that were determined to be founded, ae well as those that w e r e  
determined t o  be urrfovnded, or a y other disposi t ion that the d i ac r i c t  
makes. This list should include the teachera' f irst  and last  names, 
t h e i r  teaching c e r t i f i c a t e  number, the case number, the date of t h e  
complaint, a synopsi6 of the al legat ions,  and the disposition. In 
addition, this list s h ~ ~ l dinclude information on the t e ache r r s  
assigpment ( m a t h  teacher, science teacher, etc.) , the graes taught, and 
the Mormation on whether the teacher was iav6lved in sports coaching. 

m ~ o s ~  12/04/02 07:4lAM >>>Fred J." <Po~sFJ~~ilteo.wednet.edu~ 

I would echo Sharon's comment. We received a request limited to one 
specif ic  individual that is not a current employee. We axe reviewing it 
fmther for  past history. 

Fred Poss 

-----Original Message-----
F=o~:Howard,Sharon Cmailto:Howards@bsd4as.orgl
Sent: Tuesday, December 03, 2002 5:17 PM 
To: mrraine Wilson; Paul Clay; Kathryn Wurdock; ~ a m i eSiegel; ~ i m  
~ ~ C r e d i e ;  Thompson;Timothy Andersop; Rocky Jackson; Larry Ransom; P h i l  
Larry Carney; Sheryl M o o r e ;  ~ o n iR Kerr; K e n  R i c e ;  ROCKIE; Caroline 
Lacgr; H o g e ,  Mike; Rick Wilson; Brad Cattle; Brenda Little; Buzz Porter; 
Char ~berhardt;D a v e  BUrman; Denise stiffcum; Doug Fergusoll; Poss Fred 
J.; Gaty Newbill; G r a c e  Jeff G a n s o n ;Yuan; James ~ c r ~ e i l l ;  Jim ~ i o n n e ;  
joe ~c-lg; J o b  ~inns;John Wsey; Larry H a n n a h ;  Lee Voorhees; ~arion 
Leach; fike ~ o r i c k ;Pat r ic ia  Buchanan; Paul smith; Susan Jones; Susan 
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Sckeurs:  Traq Miller; Val hug he^; Jeanie Tolcacher; Martharose ~affey; 

Cliff Foster; Mark Green; C h r i s  H i r s t ;  K a r e n  S i m n d s ;  Hugh Spitzer; Jim 

~ a e i l l ;John B i g g s ;  Ingrid Gourley; D a n  Montopoli; D e n n i s  Duggan; 

Philip Johnson; Darrel Addington; David Alskog; Robert Boggs;  John 

Csrqui; Lucy CLifthome; B i l l  Coats; Annjanette Cooper; Mark Dietzler; 

Jennifer niviae; Ron English; Scott Feir; ~anielGottlieb; Craig Haason; 

Mark ~ ~ o d ;  Michael
Andrew ~ i n s t l e r ;  Phil Noble; pzichael O m b y ;  
Patterson; ~ i c h a r dPrentke; Andrew Saller;  John&Tim Slater; D e b o r a b  
Stahllcopf; Greg Gtevens; John Terry; Nancy Neraas; Paith Li Pe t t i s ;  Faye 
Chess-Prentice; m i @  Allen; Timothy Dickerson; Lynn Du Bey; Kristiana 
Farris; Holly Ferguson; Michael Reynolds; Chad Homer; J o b  Manix; Tony 
Anselmo 

Cc: a l e k ~ l c c l a w .Corn 

Subject: Rs: Nidespread Public Records Request? 


I believe LWSD received s a m e  request. Information we got was that there 
was a request t o  OSPI w h i c h  released names. W e  were contacted by the 
Times [I t h i d c ]  w i t h  two W e 8  of former BSD employee and released dates 
of employment, assignments and number of years employed - - that was a l l  
we  w e r e  asked. 

Sharon 6. Howard 

General C o w e l  and 

Assistant Superintadent  

~ u m a n~esoureea/LegalAffairs 

Belleme. School ~ i s t r i c t  

Tell 4 2 5 - 4 5 6 - 4 0 6 8  

Fax: 425.456.4176 


-----original Message-----

Prom: ~ r r a i n eWilson [mailtlo:L.Wilson~ssda.orgl 

Sent: Tuesday, Dccp_slber 03,  2002 5;13 PM 

TO: ~oward,SharOn;Kathryn Murdock; Jamie Siegel; Tim McCredie; T k t h y  

Andetaon; Rocky Jackson; Larry Ransom; P h i l  Thorapson; Paul Clay; Sheryl 

Moore; Joni R Kerr; K e n  Rice; Larry Carney; ROCKIE; Caroline Lacey; 

Hoge, ~ i k e ;R i c k  Wilson; Brad Cattle; Brenda Little; Buzz Porter;  Char 

Wrhardt; Dave B m ; WeniBe Stiffarm;mug Ferguson; Fred ~oss;G a r y  

Newbill; Grace Yuan; ~anK?sMcNeill; Jeff Ganson; J h  D i a e ;  Joe 

~ c ~ a m e y ;  ~j-nns; John dasey; Larry Hannah; L e e  Vcmrhees: Marion
~ o h d  

&each; Mike Rorick; Pat r ic ia  Buchaxlan; Paul Smith; Susan Jones; Susan 

Schreuts; !Tracy Miller; Val Hughes; Jeanie Tolcachw; Martbaroae Laffey; 

Cliff Foster; Mark Green; Cbria H i r s t ;  Karen Simmonds; Hugh Spitzer; Jim 

McNeill; Johd Eiggs; Ingrid Gourley; D a n  Montopoli; Dennis Duggan; 

P h i l i p  Johdaoe; Darrel Addington; David Alskog; Robert soggs; John 

cerqui; Lucy cl i f thome;  B i l l  Coats; Annjanette Cooper; Mark Dietzler; 

Jennifer Divine; Ron English; Scott Peir; D a n i e l  GoCtlieb; Craig Hansm; 

Mark Hood; A n d r e w  Kinstler; P h i l  Noble; Michael O m b y ;  Michael 

Patterson; Richard Prentke; Andrew SalLeri John&~JmSlater; Deborah 

Stahlkopf; Greg Stevens; John Terry; N a n c y  Neraas ;  Faith Li P e t t i g ;  Faye 
chess-Prentice; Mamie Allen; Timothy Dickerson; Lynn nu Bey; Kristiana 
Farris; Holly Ferguson; Michael Reynolds; Chad Horner; John Manix; m any 
mselmo 
subject: Widespread Public: Records R e q u e s t ?  

Vancouver School D i s t r i c t  has received a public r e c o r d  request from t h e  
Seatt le  Times for all records re la te  to allegations of teacher sexual 
abuse of students, whether investigations found a specific allegation to 
be founded or not. Kathryn Murdock has t w o  questions: 

I. IS this a atate-wide effort by the Times (have others of you 
received similar requests)? 

2. what do people think the chance# are of shielding tho~efiles 
related to unsubstantiated wmplaints? whi le  CowLes v. Brouillet was 
fairly explici t ,  does Dartson and ics progeny suggest: more protection, at 
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least f o r  "innocent 'I employees? 


~f anyone has any thoughts or experiences to share on t h i s ,  please 

either "reply all, reply to just me, or send your message directly to 
~athrynat kmLlrdock@2vansd.org 

Thanks, 

Lorraine Wilson, WSSDA 
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Stevens, Joy 

From: 
Sent: 
To: 

Thompson, Philip A-BEL [PThompson@perkjnscoie-mm] 
Wednesday, December 04.2002 I1:36 AM 
'Lorraine Wilson'; Sharon Howard; Kathryn Murdock; Jamie Siegel; Tim McCredie; Timothy 
Anderson; Rocky Jackson; Larry Ransom; Paul  Clay; Sheryl Moore; Joni R Kerr; Ken Rice; 
Larry Carney; ROCKIE; CarolineLacey; How,Mike-SEA' Rick Wilson: Brad Cattle; Brenda 
Little; Buzz Porter: Ebehard t ,  Char-BEL; Burman, David J.SWDenise Stiffam; Doug 
Ferguson; Fred Poss; Gary Newbill; Grace Yuan: James McNeill; JeffGanson;  Jim Dionne: 
Joe McKamey; John  Binns; John  Casey; Hannah, Larry- BEL:Lee Voarhees; Marion Leach; 
Mike Roiictq Pabicia Buchanan; Smith, Paul-BU; S u s a n  J o n e s ;  S u s a n  Schreurs; Tracy 
Miller; Hughes, VaCSEA; Jean ie  Tolcacher; M a m a r o s e  Laffey; Cliff Foster; Mark Green; Chris 
Hint:Karen Simmonds; Hugh Spitzer;Jim McNeill; Jahn Biggs: Ingrid Gourley; Dan 
Montopoli: Dennis Duggan; Philip Johnson; Danel  Addington; DavidAlskog; Robert Boggs; 
John  Cerqui; Lucy C l i i o r n e ;  Bill.Coats;Cooper, Annjanette M.-SEA; Mark DieMer; Jennifer 
Divine; Ron English; Scott Feir;. Daniel Gofflieb; Craig Hanson; Mark Hood; Andrew Kinstler; 
Phil Noble; Michaei Ormsby;M~chaelPatterson; Prentke, Richard 0.-SEA: Andrew Saller; 
J o h n 8 T m  Slakr ;  Stahlkopf, Dev - BEL; Greg Stevens; John Teny; Nancy Neraas; @Pettis. 
Faith-Preston Gates 8 Ellis; Faye Chess-Prentice; Mamie Allen; Timothy Dickerson: Lynn Du 
Bey; Kristiana Farris; Hdly Ferguson; Michael Reynolds; C h a d  Horner; John  Manix; Tony
h s e f m o  

Subject: RE: Widespread Public Records Request? 

The ~al ir tghamSchool D i s t r i c t  received a t e x e p h o n e  inquiry f r o m  tbe 
-

Seattle 
Times requesting che errg?loyment history of a former teacher. N o t h i n g  
m o r e  
w a s  requested. 

-----original Message-----
From: Lorraine Wilson [mailto:L.WilsonWsada.org] 
Sent: mesday, D e c e m b e r  03, 2 0 0 2  5:13 PM 
TO: Sharon N o w a r d ;  Kat- MUrdOck; Jamie Siegel; Tim M c C r e d i e ;  Timothy
A n d e r s o n ;  R o c k y  Jackson; Larry Ransom; Thoqaon, Philip A.-EEL; Paul 
Clay; Sheryl more; Joni R Kerr; Ken ice; L a r r y  Carney; ROCKTE; 
Caoline U~cey;Hoge, Mike-SEA; Rick W i l s o n ;  B r a d  Cattle; Brenda L i t t l e ;  
BUZZ Porter; Eberhardt, Char-BEL; B m , David J.-SE3i; Denise St i f faan;  
D O U ~Perguson; Bred Poss; Gary N e w b i l l ;  B r a c e  Yuan; James McNei lL;  Jeff 
Ganson; dim D i o n n e ;  Joe McKamey; John Binns; John C a s e y ;  H a n n a h ,  Larry-
EEL; Lee  voorheea; Marion Leach; Mike Rarick: Patricia Buchanan; Smith, 
paul-BEL; Susan Jones; Susan schreurs; Tracy M i l l e r ;  Hughes, Val-SEA; 
Jeanie Tolcacher; Martharose Laffey; C l i f f  Foster; Mark Green ;  Chris 
H i r s C ;  m e n  Sinman&; Hugh Spitzer;  Jim M c N e i l l ;  John B i g g s ;  Digrid. 
G ~ u r l e y ;nan Montopoli; IkmIia Duggan; Ph i l i p  3ohnson; Darrel Addingcon;
avid Illskog; R o b e r t  Boggs; John Cerqui; Lucy Clifthorne; Bill C o a t s ;  
Cooper, Annjanette M. -S=; Mark D i e t z l e r ;  S&f er D i v i n e ;  R o n  English; 
scott Feir; D a n i e l  G a t t l i e b ;  C r a i g  R a n s o n ;  Mark ~ o o d ;.Andrew ~instler; 
P h i l  Noble; Michael Ormsby; Michael Patterson; Prentke,  ~ i cba rd0.-SEA; 
Andrew Saller; i fohn&Tim Slater; Stablkopf, D e v  - BEL;  Greg Stevens; John 
T e m y ;  Nancy N e r a a s ;  @J?ettis,F a i t h - P r e s t o n  Gates & Ellis; Faye 
C h e s s - P r e n t i c e ;  Made Allen; T h t h y  D i c k e r s o n ;  Lynn Du Bey; Kristiana 
Parris; H o l l y  Ferguson; Michael R e y n o l d s ;  Chad H o m e r ;  John m i x ;  T o n y  
Anselmo 

Subject: Widespread Public R e c o r d s  Request? 

H i ,  

V a c o u v e r  school ~ i s t r i c thas received a public records request from the 
Seattle Time5 f o r  a l l  rec~rdsrelated to  allegations of teacher aexual 
abuse of s t u d e n t x ,  w h e t h e r  i n v e s t i g a t i o n s  found a specific allegation to  
be founded or not. Kathryn Mutdock has two q u e s t i o n s :  

1. 1s this a s t a t e - w i d e  effort by the T i m e s  ( h a v e  others of you 
received similar request&)? 

2 - hat do people th ink  the  chances are of shielding those f i l e s  
related to m~ubstantiatedc~mplai~ts?W h i l e  Cowles v. Brouillet was 
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, . 
f a i r l y  explicit, does Dawsm and its progeny suggest: more protection, at 
least for innocentu employees? 

If anyone has any thoughts or experiences to share on this, please 
either "reply all," ~ e p l yto just me, or send your message directly to 
K a t S 1 I y a  at KmUrpOck@~ansd.org 

~hanks,  

Lorraine Wilson, WGSDA 
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Stevens, Joy 

From: Ferguson, Holly 
Sent: Wednesday, December 04,2002 8:42 AM 
To: Stevens,Joy 
Subjed: Public Records Request 

WiacpcadPubk R E : W i R t b l i  W-W&&-dhkLic RE:Wu(4prrd Wlic RE:W ' w RIM& 

R d R a l e  Rrcrwrb... llaerda ... RCIPrdS - kd ... 
Joy, I don't know if you've gotten this public records request from the Times, but you might be  interestedinthis email 
thread. 

Holly Fcrguson 
&&at~t General C o w l  
Seattle Public Schools 
206-252-0124 
206-252-0111 (h)

hafcrguson@seattlc9~hools.org 


1 
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Stevens, Joy 

From: 
Sent: 
To: 

Lorraine Wilson &-Wilson@wssda.org] 
Tuesday, Decernkr 03,2002 5;13Ptvl 
Sharon Howard; Katluyn Murdock;Jamie Siegel; Tim McCredie; Timothy Andemon; Rocky 
Jackson; Larry Ransom; PhilThompson; Paul Clay; Sheryl Moore; Joni R Kerr; Ken Rice; 
Lany Carney; ROCKIE; Caroline Lacey;Hoge, Mike; Rick Wilson; Brad Cattle; Brenda Little;
Buzz Porter; Char Ebefhardt; Dave Burman; Denise Stiffarm; Doug Ferguson; Fred Pass; 
Gary Newbill.; Grace Yuan: James McNeill; Jeff Ganson; Jim Dionne; Joe tvlchrney; John 
Binns; John Casey; Larry Hannah; Lee Voortlees; Marion Leach; Mike Rorick;Patricia 
Buchanan; Paul Smitl7; Susan Jones; Susan Schreurs; Ttacy Miller; Val Hughes; Jeanie 
Tolcacher; Martharose laffey; Cliff Fostec Mack Green:Chris Hirst; Karen Simmonds: Hugh 
Spitzer:Jim McNeill; John Biggs; Ingrid Gaurley; DanMontopoli; Dennis Duggan; Philip 
Johnson; Darrel Addington; David Alskog; Robert Boggs; John Cerqui; Lucy C/ifthome; Bill 
Coats; Annjanette Cooper; Mark DieMer: Jennifer Divine: Ron English; Scott.Feir;Daniel 
Gofflieb:Craig Hanson; Mark Hmd;Andrew Kinstlei-; Phil Noble; Michael Ormsby; Michael 
Patterson; &hard Prentke; Andrew Sailer; John&Tim Slater; Deborah Stahlkopf; Greg 
Stevens; John Terry; Nancy Neraas; Faith LiPettis; Faye Chess-Pentice; MamieAllen; 
Timothy Dickerson; Lynn Du Bey; Kristiana Fams; Holly Ferguson; Michael Reynolds;Chad 
Horner; John Manix; Tony Anselmo 

Subject: Widespread Public Records Request? 

Vancouver Sc-1 Dist r ic t  has received a public records request f r o m  the 
Seattle Times for dl1 records related to a l lega t ions  of teacher sexual 
ahuse of stadents, whether investigations found a specific allegation to 
be founded or not. Kathryn Murdock has two questions: 

1. Is this a s ta te-wide effort  by the Times (have others of you 
received similar ,requests)2 

2. What do people th ink  the cbamces are of shielding those files 
related to unsubstantiated complaints? While Cowles v. Brouillet was 
fairly explicit, does D a w s o n  and its progeny suggest more protection, at 
least for "innocentR qloyees? 

~f anyone has any thoughts or experiences t o  share on th i s ,  please 
either *reply all,' reply to  just m e ,  or s a d  your message directly to 
mthryn at knturdock~d.org 

Thanks, 

Larraine Wilson, WSSDA 

1 
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Stevens, JOY 

From: Howard,Shamn [HowardS@bsd405.org] 
Serrt: Tuesday. December03,2002 517  PM 
To: Lorraine W(lson; Paul Clay: Kath n Murdock; Jamie SiegsI; Tim McCredie;Timothy 

Anderson; Rocky Jackson: Larry%ansan: Phil Thompson; Larry Carney; Sheryl Moore; Joni 
R Kerr; Ken Rice; ROCKIE; Caroline Lacey: Hoge, Mike; Rick Wilson; Brad Cattle; Brenda 
Little: Buzz Porter; Char Eberhardt; Dave Burman: Denise Stiffarm; Doug Ferguson: Fred 
Poss; Gary Newbill; Grace Yuan; James McNeill; Jeff Ganson; Jim Dionne; Joe McKamey; 
John Binns; John Casey;Larry Hannah; LeeVoorhees; Marion Leach: Mike Rorick; Patricia 
Buchanan; Paul Smith; Susan Jones; Susan Schreurs; Tracy Miller; Val Hughes; Jeanie 
Tolcacher; Martharose Laffey; Cliff Foster; Mark Green; Chris Hirst; Karen Simmonds; Hugh 
Spitzer; Jim McNeill; John Biggs; Ingrid Gwrley; Dan Montopoli; Dennis Duggan; Philip 
Johnson: Darrel Addington; David Alskog; Robert Boggs;John Cerqui; Lucy Clifthome: Bill 
Coats; Annjanette Cooper; Mark Dietzler; Jennifer Divine; Ron English; Scott,Feir; Daniel 
Gottlieb; Craig Hanson; Mark Hood; Andrew Mnstier; Phil Noble; MichaelOrmsbY;Michael 
Patterson; Richard Prentke; Andrew Saller; John&TirnSlater; DeborahStahlkop.; Greg 
Stevens: John Terry; Nancy Neraas; Faith ti Pettis; Faye Chess-Prentice; Marn~eAllen: 
Timothy Dickerson; Lynn Du Bey; Kristiana Farris; Hdly Ferguson: Michael Reynolds; Chad 
Horner; John Manix: Tony Anselrno 

Cc: aIskog@lcclaw.com 
Subjed: RE: Widespmad Public Records Request? 

I believe LWSD received same request. Information we got was that there 

w a  a request to  OSPI which released names. We were contacted by the 

Times [I think] with t w o  names of former BSD ewloyee and released dates 

of employxnent, assigriments and number of years errrployed - - that was a l l  

w e  were asked. 


Sharon S .  Howard 

General C~unsela d  

Assistant  ~uperiritendent 

~ u m a n~ e s o t l r c e ~ / ~ e g a l 
afairs 

BeLlevue SCh001 ~ i s t r i c t  

Tel: 425.456.4068 

Fax: 425.456.4176 


----..Original Message-----

morn: Lorraine Wilson fmai~to:L.Wilaonmssda.org~ 

S e n t :  ~uesday,December 03, 2002 5:13 P M  

TO: Howard,Sharon; Kathryn Murdock; Jamie Siegel; Tim M c c r e d i e ;  Timotby 

Andereon; Rocky Jackson; Larry RtmEOrn; P h i l  Thompson; Paul. Clay; Sheryl 

Moore; Jodi R K e r r ;  K e n  R i c e ;  Larry Carney; ROCKIE; Caroline Lacey; 
H o g e ,  Mike; Rick Wilson; Brad Cattle; Brenda Little; Buzz P o r t e r ;  C h q  
Eberhardt; Dave Burman; Denise Stiffarm; Doug Ferguson; k e d  Poss; G a r y  
Newbill; Grace Y u w ;  James McNeill; Jeff Ganson; Jim Diowe; Joe 
McKamey; John Bkm.S; JObn Casey; Larry Hannah; Lee Voorhees; Marion 
Leach; Mike Rorick; Patr icia Buchaxn; Paul Smith; Susan Jonee; Susan 
schrews; Tracy Miller; Val Hughes; aeanie Tolcacher; Martharose Laffey; 
Cliff Foster; Mzutk G r e e n ;  Chris H i r B t ;  Karen Simmonds; Hugh Spitzer; Jim 
McNeill; John Biggs; -grid Gourley; D a n  ~ontopoli;~ennishggan; 
Philip Johnson; D t l r r e L  Acldington; avid A1skog; Robert Boggs; ~ o h n  
cerqui;  Lucy clifthorne; Bill Coats; Annjanette cooper; Mark Dietzlerj 
Jennifer Divine; Eon Einglish; Scott Feir;  Daniel Gottlieb; Craig Hanson; 
Mark Hood; Andrew KLmtler; Phil Noble; Michael Onsby; Michael 
Patterson; Richard Prentke; Arldxew Saller;  John&Tirn Slater;  Deborah 
Stahlkopf; Greg Stevens; John Terry; Nancy Neraas; Faith Li Bettis; Faye
Chess-Brentice; Marnie Allen; Timathy Dickerson; Lynn Du Bey; Kristiana 
F s r r i s ;  H o l l y  Ferguaon; Nichael Reynol&; chad Homer; John ~anix;Tony 
Anselmo 
subject: Wide~preadPublic Records Request? 

Hi, 


Vancouver Gchool. ~istricthas received a public records request from the 
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scatt le  ~imesfo r  all records related to allegations of teacher sexual 
abuse of students, wQetber inveatigations fowd a specific allegation to 
be founded or not. Icathryn Murdock has two questions: 

1. I6 this a state-wide effort by the T h s  (have others or you 
received s i m i l a r  requents)? 

2. What do people think the chances are of shielding t h ~ s efiles 
related to wubstantiated complaints? While C o w l e s  v. B r o u i l l e t  was 
fairly explicit, does Dawson and i t s  progeny suggest more protection, at 
least for "innocentn employees? 

If anyone has any thoughts or experiences to share on this, please 
either  "reply a l l , "  reply to just me, or send your meesage directly to 
Kathryn at IanurdockWansd.org 

Lorraine Wilson, WSSPA 
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Stevens, JOY 
~. - .  - .  , - , . 	 -- - . . ..-. 

From: 	 Kathryn Murdock [~~urdock@;ansd.or~] 

Sent: 	 Friday, December06,2002 3:21 PM 
TO: 	 bcattle@andersonhunteriaw.com; dferguson@andersonhunterlaw.com; HowardS@bsd405.org; 

cvh@curranmendoza.com; jrnc@curranmendoza.com; bun@dionne-rorickcom; diff@dionne- 
rnrink iym: jeff@dinnne-m~ck.c.nm;jjm~3innn~rn+k-~m; r*ik~@djonn-fic(c.~m; 
Xm@dionnemrick.corn; dduggan@dsw-law.corn: wlcamey@earthlink.net; jrncneill@oster.com; 
mc-mpi/i;\fcrfr\r rr?rn-Sn?!!??kct~r .--. ?Inn!?!-trr .em- ih-lo.F?% LI!?-112:::-

Cc: John Binns; alskog@lcclaw.c;om 

Subject RE: Wdespread Public Records Request? 


Thank you 1111 so much for y w  tinwly input 

For your iTIfoCIR~h0nntt0:hc-d is lfic pn!irnimq r c q m x ~1 xnt to tk Scattlc T i m .  1 would bc hnppy to talk ~ 7 t hUwsc of ,ou who r m l v c d  rl~cm c  
q e q u ~ rifyou'rc intcnsbd in coordinaung ourult~rnsle n m YOUmay omail medi:ecrly 	 o r a l l  al (360)313-1280.v	 3t km~rdo~k@vgnj~.ap,.o 

1" -yqu hnvm'~srcn i r  yet, MOW 	 InforimtiooOflicca in thc dkhids rcgrding this qud4t  -.is a Stdlrmcot Gum OSP1 (hot went out to (hcPubl~c 

Good e v m ~ g .  

I wanted to let yw.know eboute W e r m  pmjwt the SeattleTimes newsmomis w k h g  on. Some of you may already loww about It. but t 
&ed to sharewth (hegroup. 

Reporter Maureen OWagan ISb d l n g  a m m  of apoul lout Times M B ~m e  researchprpiectthat m n m  te&w misconductThe Ti- 
meda FCU.4 requaslLhmugh Uw Off- of Pdesa6nl  P m d i a ~(OPP) -ng for dab onm~OSPI hw investigakd for m&condud --
since$992.OPF, wppliM them 4ththe m a. m S p n ;  e l  v-3 dOsed md %mehvofved &on taken againdthe erngtoyee's
tlcense(i.e.rrvocations, s:abtwwrrendec.). 

7I-aTlmes also cwndeted a separate FOlA P9r informationfrom our S-275staffing repm. The Times is NOT updating our database.assome 
have besn leadto belive. Accordingto Maureen, they are reviewingabout 300+ names yleMed by me FOIA 

The daff at me Tkna ts currentlycontacting schml dlstrlcts to crass rdsrencethe slatus of these IndMWs.  I t m c ~m e  of you have atraady
conteded by hem. TIWY do not have a timm foc Ehia story,so I c a w  teu you where mii is a(i lea&%.msed wl my c y ~ ~ ~ l i iwith 

Marueen. Ido kmw fhey are concwnedabwt the of fPrmer iemfws who may still be wrking with young peopleand ch~ldren. 

('m 4~rr)!&a( I do mt have mom informationto share. Our officewltl mntlnueto kscpyou postedm this as alnga progress.oras mwc 
lnf~rmawnisavailable. 

Jocelyn A M d ; i b e
m b r  of Communications 
m c e  dsuoarintendmtof Public Instnrction (OSPI) 
000 S. W&II-I@M St 
P.O. Bax 47200 
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Kathryn Wells Mmdock, Gcncral c a a ~ e l  Phone:360-313-1280 r Fax: 360-313-1012 r km&w@ansd.org 

Via Facsimile 006)464-2261 - Hard Cow to Follow 

December 4,2002 

Maureen O'Hagan 
PO Box 70 
Seattle, WA 9811 1 

Re: Request for Public Records 

Dear Ms. O'Hagan: 

Your letfer to Kris Sork dated November 22, 2002, which requested public records, was referred to my 
Due to the Thanksgiving holiday, the five businessday response period extends until today. 

You have requested a listing of all teachers investigated, from 1992to the present, for sexual abuse related 
allegations. Specifically, you have rcquestcd information based on those investigations in which the claims 
were detcmrined to be unsubstantiated, as well as those in which the claims were determined to be 
substantiated 

Mating the records you have requested will require an extensive file review, as our investigative files arc 
not categorized by subject. We will search for these records with diligence, and anticipate we should be 
able to have them to you prior to the beginning of ourwinter break, December 20,2002. 

I have some concern about the disclosurc of unsubstantiated claims. If thc file review locates any 
unsubstantiated claims, we would like to reserve the right to review these files and determine if there is any 
applicable exemption, in which case we would immediately notify you. 

As a point of cluitication, could you please confirm that the records you seek are those relatcd to alleged 
sexual abuse of a student. 

To notifjr me on the point of clarificationabove, or if you have any questions, pleasc feet h e  to contact me 
directly by e-mail at kmurdoc~,vansd.orgor by telephone at (360) 313-1280. Thank you. 

Kathryn Wells Mwdock 
General Counsel 
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Stevens, Joy 

From: Cerqui. John 

Sent: Wednesday, December 04,2002 0;05AM 

To: Stevens, Joy 

Subject: W:Widespread Public Records Request? 


FYI 


-----O r i g i n a l  Message--- --
From: mug Fergusoa [mai~to:dferguson~dersonHunterlaw.cml 
sat: Tuesday, December 0 3 ,  2002 6 ~ 3 6PM 
TO: &.skog@lclaw.com; Lorraine Wilson; Sharon Howard; Rat- Murdock; 

Siegel; ~ i m  Rocky Jackson; LarryMcCredie: Timothy ~nder~lon; 
-*om; p e l  Thompson; Paul Clay; Sheryl Moore; ~oniR ICerz"; Ken Rice; 
Larry Carney; ROCKIE; Caroline Lacey; H o g e ,  Mike; Rick Wilson; Brad 
C a t t l e ;  Brenda Little; Buzz Porter; Char Eberhardt; Dave Burman; Denise 
stiff-; Fred Poss; Gary Newbill; Grace Yuan; James Mc~eill; Jeff 
aso on; ~ i m~ionne;~ o eMcKamey; John ~ i n n a ;~ohncasey; Larry Hannah; 

k e  ~~orhees;
Marion Leach; Mike.Rorick; Patricia Buchanan; Paul Smith; 
J,,-i y'=,=;= n ~ g - 2C r h * a * l v c  : * a ~ y  Mi 11er: Val Huuher;; Jeanie Tolcacher;J - - ==iff Fcnt??: M=rk fireen: Phri c U7 yfit: KarenP ~ C U G C U U O G  - L * - I ,  

- . - -2  3 ,.-..-7 a-..,-,--3imrnon-j Hugh Spltzer; d i m  m m e i i i ;  Giur Zi2ysiuyLCU Uvu-c-, , --- . - .  - .  -. . . - - 7  ..23:--.-,.-- -..ha,.+~ ~ ; O P O L & ;WmIS UUYYdU;  rIILJ.&p u u u u o v h r ,  U ~ I b d  L.ICI-=I----, --_-_ 
s w s ;  John C e r q u i ;  Lucy Clifthome; Bill Coats; Annjanette Cooper; Mark 
Dletzler; Jennifer Divine; Ran English; Scott Feir; Daniel Gottlieb; 
aaig Hanson; Nark HWd; A n d r e w  Kinstler; Phil Noble; Michael O m b y ;  
Michael Patterson; Richard Prentke; Andrew Saller; JohnkTim Slater; 
~ebo& Stahlkopf; Greg Stevens; John Terry; Nancy Neraas; Faith Li 
pertis; Faye Chess-Prentice; Marnie Mien; Timothy Dickerson; Lynn D u  
Bey; Kri~tiana Farrisi Holly Ferguson; Nichael Reynolds; Chad Homer; 
J o b  m i x ;  Tony AnSelmO 
ccr K~V~IL avid seeley; Jason BurnettH a n s e n ;  

Subject: RE: Widenpread Public Records Reqrtest? 


I have relied on the Tacoma case analysis to r e c o m a  denial or a 
request:for records related to allegations that found baseless but have 
not anyone c i~a i iwyc  GULP^. XE I k f e  i ~ ;  - 7 0 a ~i i r r  2 I o L ~ ~ F - ~ P ~ - L ~  
privacy exception, in cases requestin9 employee related information,we 

have been recommending the approach approved of in the Confederated 

Tribes case, under ROY 42-17.330, to give the a f f e c t e d  employees a copy 

of the request and notice that they may seek protective relief Erom the 

court, but if they do not obtain such within two weeks, the agency may

release the documents- An M t i a l  regponse to the person requesting the 

information includes a statement that the employees to whom the 

requested recorcis pertam nas Deen g i v w  2 w e k a  wi. i -LLLL +Lick tz 5~t:: 

injunctive relief under the statute- Whether that approach would cut 

off an invasion of privacy claim by the employee against the agency, if 

the record are then disclased in the abaence of an injunction, however, 

t v a m a i n a  tn h.R e e n .  

-----Original Message----- 
From: David A. Alskog [mailto :alskog@lclaw. corn] 
Sent: Tuesday, December 03, 2002 5 : 5 8  PM 
TO: 'Lorraine Wilson'; 'SharonHoward'; 'Kathryn~urdock';IZamie 
Siegelf; 'Tim Mccredie'; 'Timothy Anderson'; 'Rocky Jacksonf;( L a r r y  
RanBOma; 'Phil Thompson'; 'Paul Clay'; 'Sheryl Moore'; 'J~niR Kerrl; 
IKen Rice'; 'Larry Carney'; IROUCIB';  'Caroline Laceyl; 'Hoge, M a e l ;  
'Rick Wilson1; Brad Cattle; 'Brenda Little'; 'Buzz Porterq;'Char 
Eberhardt'; 'DaveBuman'; 'DeaiseStiffarm'; Doug Ferguson; 'Fred 
rssa' ; 's=.F,~Ma*y.*S 1 1  ' : ' c rave Y11an' r '.~amesM a e i L 1 '  ; q~effGansml; 
IJim ~ionne'; 'Joe McKameyf; 'JoW Blnn8'; ' J O ~casey.;  : - L Y  - i=jCr;l ' ,  
:Let: V~oi-tees' ; 'XL-~CZ k 2 c h '  ; _anrick : t p a t r i  c ia Buchanan':l ~ i k ~ s  
'Paul smithq;.'Susan Jonesf;(Susan SChreursl; 'Tracy Miller'; I V ~ 
Hughesq;'Jeanie Tolcacher'; 'Marthamae Laffey'; 'Cliff Foaterl;(Mark 
Grew'; 'Chris ~irst'; 'Karen Sinm\ondsl; 'Hugh Spitzerr; (Jim P4cNeil11; 

Exhibit B - 53 
- . - - . ... -. .. . _ _  _ _  _ _ _  -

mailto:alskog@lclaw


Exhibit B - 54 




Schxeurs; Tracy Miller; V a l  Hughes; Jeanie Tolcacher; Martharose Laffey;
P l i e f  Fn.Lir.er: Mark Green; Chris Hirst; Karen S i m n d s ;  Hugh Spitzer; Jim 
Mmei.11; ;rob Biggs; rugrid Gourley; Dan Montopoll; vennis  uuyy-; 
Phi l i p  Johnson; ~ a r r e lAddington; David Alskog; Robert Boggs; John 
Cerqui; LUCY Clifthorne; Bill Coats; Annjadette Cooper; Mark ~ietzler; 
Jennifer Divine; Ron English; Scott Feir; Daniel Gottlieb; Craig Hanson; 
Mark Hood; A n d r e w  Hinstler; Phil Noble; Michael O m b y ;  Michael 
Pa t t e r son ;  Richard Prentke; Andrew Saller; John&~imSlater; Deborah 
Stahlkopf; Greg Stevens; John Terry; Nancy Nezaas; Faith Li Pettis; Faye 
chess- renti ice; Mamie Allen; Timothy Dickerson; Lynn Du Bey; Kxistiana 
Farris; Holly P@rgUGon; Michael Reynolds; Chad R o r n e r ;  John Manix; T~ny 
b e l r n o  
Subject: Widespread Public Records Request? 

Vancouver School District has received a public records request from the 
Geatcle Times for a11 recor* related to allegations of;teacher sexual 
abuse of students, whether investigations found a specific allegation to 
be founded or not. Kathryn -dock has two questions: 

1. IS this a state-wideeffort by the Times (haveothers of you 
received eimi1a.r requests)? 

2. what do people think the chances are of shielding those files 
related t o  unsubstantiated complaints? while cowles v. Brouillet was 
fairly explicit, does Dawson and its progeny suggest more protection, at 
least for ainnocentnemployees? 

1f anyone has any thoughts or experiences to share on this, please- .. .-- - - - - -7. .  - 7 1  --61-. -a h-,- canA vnrlr Aire--r.Jv r.011 c.-. ,+,eflfla~~~
mthryn at muraoc~wansa.org 

Lorraine Wilson, WSSDA 
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Stevens, Joy 

From: Cerqui, John 

Sent: Wednesday, December 04,20029:03AM 

To: Stevens, Joy 

Subject: FW: Widespread Public ~ e d r d sRequest? 


original Message--- --

From: FOGS Fred J. ~~ilto:~ossF~@mukilteo.wednet.edu]
- -- - ---a&-. n.-.-amhnr nd 
,,Fur + ..------* . 7:42 

m: Howard, s h a m n ;  Lorraine Wilson; Paul Clay; Katnryn ~ u r u u c ; n ;  U - L ~ G  


Siegel; ~ i m  Timothy Anderson; Rocky Jackson; L a r r y  fiansm;
M c C r e d i e ;  

Phil Thompson; Larry Carney; Sheryl Moore; Joni R Kerr; Ken Rice; 

R ~ B ; Lacey; Hoyt?, Mike; Rick Wilson; Brad Cat t le ; 
~ a r o l i n e  Brenda 
Little; Buzz Porter;  Char 13berhardt; Dave B m ; Denise Stiffarm; Doug 
F e w s o n ;  Gary Newbill; Grace Yuan; James McNeill; Jeff Ganson; J i m  
Diome; Joe McKamey; John B i n n s ;  John Caeey; Larry Hannah; bee Voorhees; 
Marion beach: Mike ~ o r i c k ;  PatrYcia Bucbanaa; Paul  S m i t h ;  Susan Jones; 

Schreurs; T r a c y  Miller; Val nugnes; Ceduic T u l ~ & r ;  U - - t h ~ x a a  
caffey; C.LlrX Foster; rkui GLC~F-CI,Ci;-j;::.(2=ki K?.r,- Q i - f i A ~  r H u a h  
Spitzer;  Jim McNeill; Jobn Biggs; ?grid Gourley; D a n  Montopli;  Dennis 
mggan; Philip crohaaon; Darrel Addmyton; avid Alekog; Robert Boggs; 
J O Cerqui; Lucy Cli f thome;  Coats; Annjanette Cooper ;  Mark~ B i l l  

~ i e t z l e r ;S e d f e r  ~ i v i n e ;  Ron English; Scott  Feir; D a n i e l  W t t l i e b ;  

Craig Hanson; Mark Hood; Andrew Kinstler; Phil Noble; Michael O m b y ;  

Michael Patterson; Richard Prentke; Andrew Saller ;  John&Tim S la t e r ;  

pcborah stahlkopf; Greg Stevens; John Terry; Nancy Neraas; ~ a i t hLi 

pe t t i s ;  Faye Chess-Prentice; Marnie A1len; Timothy Dickerson; Lynn Du 

Bey; Kristiana Farris; H o l l y  Fesguson; Michael Reynolds; Chad Homer; 

john M;Tony An~t?lmo 

Cc: alskog@lcclaw.corn 

Subject; RE: widespread Pvblic Records Request? 


1 would echo Sharon's Cottffneet. W e  received a request l imited t o  one 
specific individual t h a t  i e  not a current employee. We are reviewing it 
fur ther  f o r  pas t  h i s tory .  

Fred Poss 


-----Original Message-----

morn: Howard,Sharon Cmailto:~owards~sd405.QrgI 

Sent: Tuesday, Decmber 03, 2002 5:17 PPf 

m; ~ o r r a i n eWilson; P a u l  Clay; Kathryn Murdock; Jamie ~iegel;~ i m  
~ c c r e d i e ;  ~ imothy  Anderson; Rocky Jacks~n ;Larry Ransom; phi1 Th~mpffon; 
m m  Carney; Sheryl Moore; Joni R Kerr; Ken Rice; ROcKIE; Caroline 
~ a c e y ;Hoge, Mike; Rick Wileon; B r a d  Cattle; Brenda L i t t l e ;  Buzz Porter; 
mar Eberhardt; Dave Burman; Denise Stiffarm; Doug Ferguson; Poss Fred 
J.; Newbill; Grace Yuan; James McNeill; Jeff Ganson; Jim Dionne; 
J Q ~McKarney; John Binns; John Caaey; Larry Hannah; Lee Voarheea; Marion 
Leach; Mike Rosidc; Pa t r i c i a  Buchanan; Paul smith; Susan Jones; Susan 
S c k a r E c ;  macy Miller; V a l  Hughes; ~ean ieTolcacher; Martharose Laffey; 
cliff Foster; Mark G r e e n ;  Chris Hirst; ICaren Simmonds; Hugh Spitzer; J i m  
McNeill; John B i g g s ;  Ingrid Gourley; Dan Montopoli; D e n n i s  Wggan; 
ph i l i p  Johnson; Darrel Addington; David Alakog; Robert Boggs; John 
Ce r qu i ;  hucy Clifthorne; ill Coats; ~nnjanetteCooper; Mark Die tz le r ;  
aennifer Divine; Ron English; Scot t  Feir; Daniel Gottl ieb; C r a i g  Hanson; 
Mak Hood; Andrew Kinstler;  Ph i l  Noble; Michael Ormsby; Michael 
pattereon; Richard P r a t k e ;  Andrew Sal ler ;  John&Tim S la t e r ;  ~eborah 
s t a l k o p f ;  Greg Stevens; Jobn Terry; Nancy Neraaa; f a i t h  ~i Pettis; Faye 
aes s -P ren t i ce ;  Mamie Allen: Timothy Dickerson; Lynn I5u Bey; Kris t iana 
Far r i s ;  H o l l y  Ferguson; Michael Reyaolds; Chad Korner; John Manlx; Tony 
Anselmo 
Cc: alskog@lcclaw.com 
Subject; Rs: Widespread P u b l i c  Records Request? 

mailto:alskog@lcclaw
mailto:alskog@lcclaw.com


I believe LWSD received same request. Lnformation we got was that there 
w a s  a reguest t o  O S P I  which released names. w e  were contacted by the 
Times [Ithink1 with two names of formr BSD emplcryee and released dates 
of employneat, assignments and number of years employed - - that w a s  a l l  
we were asked. 

Sharon S .  Howatd 
w e r a l  Counsel and 
~saistant Superintendent 

truman Resources/J&gal Affairs 

Belle~UeSchool District 

Tel: 425.456.4068 
F v r  425.456.4176 

-----Original Message-----
From: wrraine Wilson Cmailto:L.wilson~s~da~org~ 
Sent: W e d a y ,  December 03, 2002 5:13 PM 
TO: ~oward, Siegel; ~ i m  Timotby
Sharon; Kathryn Murdock; Jamie ~c~redie; 

Anderson; Rocky Jackson; Larry Ransom; Phil Thompson; paul Clay; S h e l y l  

Moore; Joni R #err; K e n  Rice; Larry Carney; ROCKIE; ~arolineLacey; 

Hoge, Mike; Rick Milson: Brad Cattle; Brenda Little; Buzz Porter; Char 

merhardt; Dave Burman; ~enise Stiffam; Doug Perguson: Fred Pass; G a r y  

~ c w b i l l ;Grace Y u a ;  James ~cNeill;Jeff Canson; ~ i D i m e ;  Joe 
m 

~ c m e y ;John ~ h s ; 
John Casey; k r y  Hannah; Lee ~oorhees;Marion 
m c h ;  Mike Roriclc; Patricia Bucktanan; Paul smith; Suaan Jones; Susan 
Schreurs; Tracy Miller; Val Hughes; Jeanie Tolcacher; Mattharose Laffey; 
Cl i f c  Foster; Mark Green; Chris Hirst; Raren ~immonds; Ffugh Spitzer; Jim 
M m e i l l .  ; John Biggs; Ingrid murley; Dan Montopoli; D e n n i s  Duggan; 
philip Johnson; Darrel Addington; ~av;idAlskog; Robert Boggs; John 
C e r q u i ;  Lucy Clifthorne; Bill Coats; Annjanette Cooper; Mark ~ietzler; 
Jennifer D i v i n e :  Ran English; Scott Feir; Daniel Gottlieb; C r a i g  Haason; 
Mark HQod; Andrew K i n s t l e r ;  P h i l  N o b l e ;  Michael Ormsby;  Michael 
Patterson; Richard Prentke; Andrew Saller; John&-Tim Slater; Deborah 
Stahlkopf; Greg Stevens; John Terry; Nancy N e r a a a ;  Faith ~i Pettis; Faye 
Chess-Prentice; ~atnieUlen; Timothy Dickerson; Lynn nU Bey; Kristiana 
~arris;~ollyPerguson; ~ichaelReynolds; Chad H o m e r ;  John Manix; Tony 
Anselmo 

Subject: Widespread Public Records Request? 

Vancouver School District has received a public recorde request from the 
Seattle ~imesfor all records related to allegations of teacher sexual. 
abuse of students, whether investigations found a specific allegation to 
be founded or not. Rat- Murdock has two questions: 

1. Is this  a state-wide e f f o r t  by che Times (have others of you 
received s i m i l a r  r e q u e s t s ) ?  

2. khat do people think the chances are of shielding those files 
related t o  unsubstatiated complaints? While Cowles v. Brouil?let was 
fairly explicit, does Dawson and i ts  progeny suggest more protection, at 
least: for minnocentn e m p l o y e e s ?  

I£ anyone has any thoughts or experiences to share on this, please 
either "reply all . ,nreply Co just me, or send your message directly to 
Kathryn at:kmurdock@vansd.org 

Thanks, 

Lorraine Wilson, WSSDA 
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Stevens, JOY 

From: 
Serlt: 
To: 

Poss Fred J. ~ossFJ@mukilteo.wednet.edu]
Wednesday, December 04,2002 7:42 AM 
Howard,Sharon; LorraineWrlson; Paul Clay. Kathryn Mudock; Jamie Siegel; Tim McCredie; 
Timothy Anderson; Rocky Jackson; Larry Ransom; Phil Thompson; Lany Carney; Sheryl
Moore: Joni R Kerr; Ken R i ; ROGKIE; Cardine Lacey; Hoge, Mike; RickWilson; Brad 
Cattle; Brenda Little; Buzz Porter; Char Ebemardt; Dave Burman: Denise Stiffarm; Doug
Ferguson; Gary Newbill; Grace Yuan; James McNeill; Jeff Ganson; Jim Dionne; Joe 
McKamey; John Binns; John Casey; Lany Hannah; Lee V m e e s ;  MarionLeach; Mike 
Rorick: Patricia Buchanan; Paul Smith; Susan Jones; SusanSchreurs; TEcy Miller; Val 
Hughes;Jeanie Tolcache~ Martharow Laffee.CCIT Foster: Mark Green; Chris Hirst; Karen 
Sirnrnonds; HughSpiber; Jim McNerll; John ggs, Ingrid Gourley; Dan Montopoli: Dennis 
Duggan: Philip Johnson; Darrel Addington; David Alskog; Robert Boggs; John Cerqui; Lucy
Clifhome; Bill Coats: Annjanette Cooper; Mark Dietzler; Jennifer Divine; Ron,English; Scott 
Feir; Daniel Gottlieb; Craig Hanson; Mark Hood; Andrew Kinstler; Phil Noble; Michael Ormsby; 
Michael Patterson; Richard Prsntke; Andrew Saller; Jahn&Tim Slater; DeborahStahlkopt
Greg Stevens;John Teny; Nancy Neraas; Faith Li Pettis; Faye ChessPrentie; Mamie Allen; 
Timothy Dickerson: Lynn Du Bey; Kristiana Farris; Hdly Ferguson; Michaei Reynolds; Chad 
Homer; John ManewTony Anselmo 

Cc: 
Subjed: 

alskog@icclaw.com
RE.WidespreadPublic Records Request? 

I w d d  echo Sharon's Comment. We received a request Limited to one 
apecific individudl that is not a current employee. W e  are reviewing it 
further for past bisto~. 


Fred Poss 


-----Original Mesaage-----
Pmm: Howard, Sharon [mailto:HowardSWsd405. org] 
Sent: Tuesday, Decerriber 03, 2002 5x17 PM 
TO: Lorraine Wilson; Paul Clay; Eat- Murd~ck;Jamie Siegel;  Tim 
McCredPe; Tintothy Anderson; Rocky Jackson; Carry Ransom; Phil Thompson; 
LaKy Carney; Sheryl Moore; Soni R Kerr; K e n  Fcice; ROCKIE; Caroline 
Lacey; Hoge, Mike; ~ i Wilson;~ k Brad Cattle; Brenda Little; Buzz Porter; 
clhar ~ b e r h a r d t ;Dave Burman; Denise Stiffarm; m g  Ferguson; Poss Fred 
J.; Gary Newbill; Grace Yuan; James ~cNeill;Jeff w o n ;  J i m  Diome; 

~cKamey;John Binnn; John Casey; Larrty Hannah; Lee Vwrhees; Marion 
Leach; M i k e  Rorick; Patricia Buchanan; Paul Smith; Susan Jones; Susan 
Schreurs; Tracy Miller; Val Hughes; ~ e a n i eTolcacher; Martharose Laffey; 
Cliff Foster; Mark Green; C h r i s  Hirst; Karen Simmonds; Hugh Spitzer; Jim 
McNeill; John Biggs; Ingrid GQurley; Dan Montopoli; Dennis Duggan; 
philip Johnson; Darrel Addington; D a v i d  Alskog; Robert Boggs; John 
cerquj.; Lucy Clifthorne; Bill Coats; Aarijanette Cooper; Mark Qietzler; 
J e a f e r  Divine; Ron English; ScOtC Feir; Daniel Gottlieb; Craig Hanscm; 
h r k  W d ;  Andrew Kinstler; Phil Noble; Michael Omby; Michael 
patterson; Xchard Prentke; Andrew Sal ler;  JohnkTim Slater; Deborah 
stahlkopf; Greg Steveas; Jdha Terry; Nancy Neraaa; Faith Li ~ e t t i s ;Faye 
mess-prentice; Marnie Allen; Timothy Dickerson; Lyna DU Bey; Kristiana 
Farris; Holly Ferguson; Michael Reynolds; Chad Horner; John Manix; Tony 
Anselmo 
Cc: alskog@lcclaw. c m  
Subject: RE: Widespread Public Records Request? 

I believe LWSD received same requeet. Information we got was that there 
was a request to OSPI which released names. W e  were contacted by the 
~ i m e s[I t W 1  w i t h  two names of former ESD employee and released dates 
of employment, assignments and number of years employed -- that was 
we were asked. 

Sharon S .  H o w a r d  
G e n e r a l  Counsel and 
Assistant superintendat 
Humad ~esouPcesj~egdLAffairs 
Bellevue School ~istrict 
Pel: 4 2 5 - 4 5 6 - 4 8 6 8  
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Fax: 4 2 5 - 4 5 6 - 4 1 7 6  

--..--O r i g i n a l  Message-----
mom: wrraine Wilson lmaiIto:L.WilsoncWussda.org] 
Sent: Tuesday, ~ccember03, 2002 5:13 PM 

TO: ~oward ,Sharon; Kathryn Murdock; Jamie Siegel; Tim McCredie; Tjmothy 
Anderson; Rocky Jackson; Larry Ransom; Phil Thompson; Paul Clay; SheryL 
-re; JOP~R Kerr; Ken Rice; Larry Caraey; ROCRIE; Caroline Lacey; 
aoge, M i k e ;  Rick Wilson; Brad Cattle; Brenda Little; Buzz Porter; Char 
Ebcrhardt; Dave Burman; Denise Stiffarm; Doug Perguson; med Poss; Gary 
Newbill; Grace Yuan; JanIeS McNeill; Jeff Ganson; Jim ~ionne;Sbe 
McKamey; John Binns; John Casey; Larry H a n d a h ;  bee Voorhees; Marion 
Leach; ~ i k eEmrick; Patricia Buchanan; P a d  Smith; Susan Jones; Susan 
Schreurs; Tracy Miller; Val  Hughes; Jeanie Tolcacher; Martharose Laffey; 
cliff Poster; Mark Green; Chris Nirst; Karen Sirmnonds; Hugh spitzer; Jim 
McMeill; John Bigg~; Ingrid Gourley; Dan Montopoli; Dennis mggan; 
Philip Johnson; Darrel Addington; David Alskcq ; Robert ~ o g g s; John 
~erqui;Lucy Clifthorne; B i l l  Coats; Annjanette Cooper; Mark Dietzler; 
Jennifer Divine; Rod English; Scott Feir; Daniel Gottlieb; craig Hanson; 

Mark Hood; Andrew 3-h~tler;Phil Noble; Michael Ormsby; Michael 
Patterson; Richard Prentke; Andrew saller; ~John&TimSkater; Deborah 

stahlkopf; Greg Stevens; John Terry; Nancy Neraas; Faith Li Pettis; Faye 

Chess- renti ice; ~ a r n i e=lea; Timothy Dickerson; L y m  Du Bey; Kristiana 
r r ;  Holly Ferguson; Michael Reynolds; C3ad Eomer; John Manix; Tony 
Amelm 
Subjecd: Widespread Public Records Request? 


Vancouver School ~istrict has received a public records request frw the 
seartle Times for all records related to allegations o f  teacher sexual 
abuse of students, whether investigations found a specific allegation to 
be founded or not. Kathryn Mulrdock has two questions: 

1. IS this a state-wide effort by the Times (have others of you 
received similar requests) ? 

2. what do people think the chances are of shielding those files 
related to unsubstantiated complaints? While Cowles v. ~rouilletwas 
fairly explicit, does Dawson and its progeny suggest more protection, at 
least for "indocent employee^? 

1f anyone has any th~ughts or experiences to share on this, please 
either "reply all,' reply to just me, or send your message directly to 
mthryn at kmrdock@vanad.org 

Lorraine Wileon, WSSDA 
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Stevens, Joy 

From: DavidA. Alskog [alskog$ldaw.com] 
Sent: Tuesday, December 03.2002 5:sPM 
To: 'Lorraine Wilson'; 'Sharon Howard'; 'Kathryn Murdock': 'Jamie Siegel': 'Tim McCredie'; 

Timothy Anderson'; 'RockyJackson'; 'Larry Ransom'; 'Phil Thompson'; 'Paul Clay': 'Sheryl 
Moore'; 'Joni R Kerr'; 'Ken Rice'; 'Lany Carney'; 'ROCKIE'; 'Caroline Lacey'; 'Hoge, Mike'; 
'RickWilson'; 'Brad Cattle'; 'Brenda Little'; 'Bun Portet; 'Char Eberhardt'; 'Dave Burman'; 
'Denise Stiffam'; 'Doug Ferguson'; 'Fred Pass'; 'Gary Newbill'; 'Grace Yuan'; 'James McNeill'; 
'Jeff Ganson'; 'Jim Dionne'; 'Joe McKamey'; 'John Binns': 'John Casey'; 'Larry Hannah'; ' L e e  
V o o h s ' ;  'Marion teach'; 'Mike Rorick'; 'Patricia Buchanan'; 'Paul Srn'rth'; 'Susan Jones'; 
'Susan Schreurs'; Tracy Miller'; Val Hughes'; 'Jeanie Tolcacher'; 'Martharnse Laffey'; 'Cliff 
Foster'; 'Mark Green'; 'Chris Hirst'; 'Karen Simmonds'; 'Hugh Spitzer'; 'Jim McNeill';'John 
Biggs'; 'Ingrid Gourley': 'Dan Montopdi'; 'Dennis Duggan'; 'Philip Johnson'; 'Daml Addington';
'David Alskog'; 'Robert Boggs': 'John Ceq$ 'Lucy Cliiome'; 'Bill Coats'; 'Annjanette. . - .  -. -.. . I-- -1:-Ll. r e - - *  CLr'. T I - . ~ ; P ICCL++l;eh7.'C.rlin 
1 .(nl(wr . IYIUIA UICWCZI, ,llv v,. . ,rv,  ..-..,.=..-.. . - .. 
~&:r.'; '!k+ urvvl': 'Androw Kinstler': 'Pn~lNoMe: '~ici laeicrr~rsby'.';n'i&ci~: I"G%G;.;': 
'Richard Prentke'; 'Andrew Saller'; 'John&Tim Slater'; 'Deborah Stahllcopr';'breg owelIS',- -- - - a  - - - ..- *- . ~ c - - -n--,s:,r. ra~,,,;, &ltonl. r&,.,,,tf,,,
'.I01111 I e l l V  . IWllby a m o w ,  s a6u1 u u-v, .-,--..--- - .-... ,- .  - r :..- . .- .. - - 0 * ( / . : - L ? - - - r--;-.. UJIII., L-,OA~?.?h;i,+h2w; R.i Ji-,,-i,jsr: y"k8d
I I I ~nnlaut 1 ;.--w~ I,I L?;;= , ;;;rc-;:;; ; ;;; ;; , :I---:: . .,. .....-. .-.---. .-- .... . .- .- - :.-.:i-r..i-..-.:--- - I iizi-i:,.ii,iiP
# IYIIIG. . "Y I , , ,  ...u..r .-.., - -.-- ..
k<rn"i" &ia''u'.'i;x"%y:+&iz;:;zsfi ~ 4 i i r z .- -- .-... . 
ne. \ f i n ~ - n n - n ~ ~Ddahlic pa,-&& R-lI&f7
. x i .  ..,u.,..v.--- . -,.-, .-- -...-

Urmn rr PDA 

r ? ; o r e m c u m... E c r r a  ine and dL1: 

Lake Waahkgton School District received the Seattle Times public 
records 
repest: on November 21, 2002. It requests records relating to 7 
specific 
teachers as well as all teachers investigated, from 1992 to the present, 
for 
sexual, abuae related allegations, including investigations that were 
determined to be unfounded. 

we are currently pulling files add estimate a response by December 16, 
2002 
or later. 

I understand that Northshore and Seattle have received similiar 
requests. 
We axe concerned with dislosurte of unfounded dlegatiom against our 
employees and violation of their right to privacy. Attached is a 
r-ce.n+.- - -
memorandum to me on t h i e  issue. I would appreciate tfie input o? o t h e r ~ .  

sincerely, 

David A l ~ k o g  
General Counsel LWSB 

David A. Alskbg 
~iveng~Od,Carter, ~jossem 
~dtzgerald& Alskog, LLP 

alskog@lclaw.com ~~ilto:alsk~lclaw.conv 
425-822-9281, mt. 317 
FAX: 425-828-0908 

The contents of this message and any attachments may contain 
confidential 
information and be protected by the attorney-client privilege, work 
proauce 
doctrine or other applicable protection. If you are not the intended 
recipient or have received this message in error,  please notify the 
sender 

1 
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- - - 

and promptly de l e t e  the mssage. Thank you fo r  your assistance. 

----a- Q r i ~ i n a lMessage------. - '  - ---.. -... ....- . . . . . ... ... . ̂ . .,.._____..
..^--I.*L---.-----

----: 
I-...*.....-...I.^-I-.; N L & ~ ~ ~ . .clu' , ' ;  - - - . . . 

r_ . * - ,-.&.. 
<,. ---.
-

"en?. -I-.r-c-l.nv"---.. ------.,,
qhnmn 

*. .A_ 
I r y , : r - d . . .  r.. "2. I""&4-- - .  

- & i i ~ ~ ~ , i  s&T&=, TL-;:-z.;Zz6-22;iiiii-Gock; SiMiji;f TLzcky-r~~~~~iTo: , --. 
I..A--c~~-. D n c l r x r  . T~ rkenn: T O Rrrv Mans-: P&c i  ahsrI-:-uu&Yv..-, -.--..I - ---.- - yaum_vljuu; C l ~ y - ~  

koceizor1i xeLy;  xicc; kr;.. - c ~ = ~ ;  -- - -- --- F-F-TTE., "=r.??'x.? !A=-; 


awe, ~ k e ;~ickWilson; Brad Cattle; B r e n d a  Little; Buzz porter;-char 
i j a5 i lSe  ' j c i i i B c , i i ;  " ~ ~ i j  - - - .&==, -----merhafif'; D a v e  BLLL-; r.ii.i.<li;i;.; yiz; ; .--.----

Newbill; Grace W; James Mc~eill;Jeff G a n s o n ;  Jim ~ionne;Joe 
McKamey; John Binns; John Casey; Larxy Hannah; Lee Voorhees; Marion 


----L---- .rnnaa.Leachi mijce K~,-;C~~C;- '.. ..' -'- ma..- r,: er- n..,-.... ancln
r d L l l C A b  OUGU~~LCUL,raur sln.suf  uvuw ----

Schreurs; Tracy Miller; Val Hughes; Jeanie Tolcacher; Marthaxose Laffey; 
cliff Foster; Mark Green; Chris Rirs~; Wen Simnonds; Hugh ~pitzer;Jim 
Maeill; John Bfggs; Ingrid G o u l e y ;  D a r l  Montopoli; ~ennism a n ;  
philip Johnson; Darrel Addington; David Uskog; R o b e r t  Boggs; John 
Cerqui; Lucy clifthorne; sill Coats; Annjanette cooper; Mark Dietzler; 
Jennifer ~ivine;Ron English; Scott Feir; Daniel Gottlieb; Craig Hanson; 

Mark ~ood;Andrew Kinstler; Phil Noble; ~ichaalOrmsby; Michael 
p p t t e r s w ;  Richard Prentke; Andrew Sal ler;  John&Tim Slater; m r a h  
Stahlkopf; Greg Stevens; John TeXXy; Nancy N e r a a e ;  Faith Li Pettis; Faye 
mess-prentice;~arnieAllen; Timothy Dickerson; Lynn Du Bey; Kristiana 
Farris; Holly Ferguson; Michael Reynolds; Chad Homer; John Manix; T o n y  
Anselmo 
Subject; widespread Public Records Request? 


Vancouver School ~istrict has received a public records request from the 
Seattle ~ i m e sfor all records relaced to allegatiom of teacher sexual 
abuse of students, whether inveetigations found a specific a l lega t ion  t o  
be founded or not. Kathryn Murdock has two questions: 

1. Is chis a state-wide e f fo r t  by the T i m e s  (bave others of you 
received similar ;requests)? 

2 .  what  do people think the chances are of shielding those files 
related t o  unsubstantiated complaints? While C o w l e a  v. Brouillet was 
fairly explicit, does Dawson and its progeny suggest more protection, at 
l e a s t  for uinaocencaemployees? 

If myme has any tkoughts ar experiences to share on t h i n ,  please 
either "repLy all," reply to just me, or send your message dlrectly to 
mthryn at kmurdockwadsd. org 

Lorraine Wilson, WSSDA 

Exhibit B - 61 



1-

Stevens, Joy 

From: Doug Ferguson [dferguson@AndersonHunterLaw.mm] 
Sent: Tuesday, December 03,2002 636PM 
To: alskog@lclaw.com; Lorraine Wilson; Sharon Howard; KathrynMurdock; Jamie Siegel; Tim 

Mdredie; Timothy Anderson; Rocky Jackson; Larry Ransom; Phil Thompson; Paul Clay; 
Sheryl Moore; Joni R Kerr; Ken Rice; Larry Carney; ROCKIE; Caroline Lacey:Hoge, Mike; 
Rick Wilsan; Bmd Cattle; Brenda Lie ;  Buzz Potter; Char Eberhardt; Dave Burman: Denise 
Stiffarm; Fred Pass; Ga Newbill; Grace Yuan; James MdJeill: Jeff Ganson; Jim Dionne; Joe 
McKarney; John Binns; Xhn Carey; Lany Hannah; Lee Voorhees: Marion Leach: Mike 
Rorick: Patricia Buchanan; PaulSmifi; Susan Jones; Susan Schreurs; Tracy Miller; Val 
Hughes; Jeanie Tolcacher; Martharose Laffey; Cliff Foster; Mark Green; Chris Hitst  Karen 
Simmonds; Hugh Spitzer; Jim McNeill; John Biggs; Ingrid Gourley; Dan Montopdi; Dennis 
Duggan; Philip Johnson; Darrel Addington; Robert Boggs; John Cerqui: Lucy Clifthome; Bili 
Coats; Annjanette Cooper; Mark Dietzler: Jennifer Divine: Ron English; ScottFeir; Daniel 
Gofflieb; Craig Hanson; Mark Hood; Andrew Kinsuer; Phil Noble; Michael Onnsby; Michael 
Patterson; Richard Prentke;Andrew Saller; John8Tim Slater; DeborahStahlkopf; Greg
Stevens; John Terry; Nancy Neraas; Faith Li Pettis: Faye Chess-Prentice; Mamie Allen: 
Timothy Dickenon; Lynn DuBey; Kristiana Farris; Holly Ferguson; Michael Reynolds: Chad 
Homer; John Manix;Tony Anselmo 

Cc: Kevin Hansen; DavidSedey:Jason Burnett 

Subject: RE: Widespread Pubiic RecordsRequest? 


I have relied on the Tacoma case analysis to recommned denial of a 

requeet for records related to allegations that found baseless but have 

not had anyone challenge the denial. If there is not a relatively clear 

privaq exception, in cases reqUesting employee related information, w e  

have been recommending the approach approved of in the  CoaEederated 

Tribes case, under RcW 42-17.330, to give the affected employees a copy 

of the request notice that they may seek protective relief from the 

court, but: i f  they do not obtain such w i t h i n  two weeks, the agency may 

release.thedocuments- Arl ieitial responae co the person requesting the 

information includes a statement that the employees to whom the 

requested records pertain has been given 2 weeks within which to seek 

injunctive relief under the statute. Whether that approach w o u l d  cut 

off an invasion of prtvacty claim by the employee against the agency, if 

the record are then da~closedin the absence of an injunction, however, 

rema- to be seen. 


-----Ot.iginal Message-----

From: David A. A l s k o g  ~mailto:alsko~lclaw,coml 

Sent: Tuesday, December 03, 2002 5:58 PM 

TO: 'Lorraine Wilson1; 'Sharon flowarcit; 1~athryn~urdock ' ;  ' J a m i e  

Siegel'; 'Tim McCredie'; 'Timothy Anderson'; 'Rocky Jackson1;'Larry 

Ransom1; 'Phil Thompson1; 'Paul Clay'; 'shery1 Moore'; 'Jod R Kerf'; 


ice'; 'Larry CmZley'; 'ROCKTEr; 'Caroline Lacey'; 'Hoge,Mike'; 
l~ickWilson'; Brad Cattle; 'BrendaLittle1; 'BUZZ Porter'; 'char 
~b-hardt'; ' D a v e  Burmarif; 'Deniae Stiffarm'; Doug Perguson; 'Fred 
POSS'; 'wry Newbill'; 'Grace Yuanr; 'James McNeillv; 'Jeff ~aarjon ' ;  
'Jim vionneS; 'Joe McKamey'; 'Joha B i n n s ' ;  ' Job  Caseyv; 'un-z-y Hannahl; 
'Lee Voorhees'; ' ~ n i 0 nLeach'; 'Mike Rorickl; 'PatriciaBuchananf; 
fPaul Smithf; 'Susan Jones'; 'Susan Schreursl; 'Tzacy Miller1; ' V a l  
Hughest;'JeanieTolcacher'; 'Martharose Laffeyl; ,C;Liff Foster1; ark 
Green'; 'Chris Hirst'; 'KarenSi.mWndsl; 'Hugh Spitzer8; 'Jim McNeilll; 
'John Biggst; 'xngrid Gourley'; 'Dan Montopolil;'Dennis mgga.nl; 
$Philip Johnson'; ' D a r r e l  Addingtnnl; avid Alekog'; 'Robert 13cqgs1;  
'John Cerqull; 'Luq Clifthornel;'sill C-ts'; lAnnjanetteCooper1; 
'Mark Dietzler'; 'Jennifer Divine'; TRon English'; #ScottBeire; 'Daniel 
Gottlieb'; 'Craig Kansan1; 'Mark Hood1; 'Andrew Kinstler'; 'Phil Noble1; 
'Michael Omby'; 'Michael. Patterson'; 'Ecichard Prentke'; 'Andrew 
Saller ' ;  'JaM&Tim Slater'; 'Deborah Stahlkopfl;'GregStevensi; 'John 
Terry'; 'Nancy NeraaS': 'FaithLi Pettis1; 'Faye Chess-Prenticel; 
Ip4arni.e Allent; 'TimothyDickersoat; ' L p  DU Beys; IfCristiana F a i s ' ;  
IHolly Fergusonr;'Michael Reynolds'; 'Chad Homer'; 'John Manix'; 'Tony 
Anselmo 

cc: Kevin Elansen; e avid Seeley; Jason Burnett 
Subject: RE: widespread Public Records R e q u e s t ?  
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Lorraine and all: 


m e  Washington Schwl District received the Seattle Times public 

records 
remest on November 21, 2002. It requests records relating to 7 
s&if ic 
teachers as well as all. teachers investigated, from 1992 to t h e  present, 
for 
sexual abuse r e l a t ed  allegations, including investigations that were 

determined to be unfounded. 


We are currently pulling files and estimate a respame by December 16, 
2002 

or later. 


r understand that Northshore and Seattle have received sintiliar 

requeats-

we are concerned with dislosure of unfounded allegations against our 

enrployees and violation of their right to privacy. Attached is a 

recent 

memarandurn to me on this issue. 1: would appreciate the input of others. 

Sincerely, 


David Al8kog 

General Counsel LHSD 


David A. Ah3k0g 

Livengood, Carter, Tjoseem 

Pitzgerald & Mskoq, LLP 


alskcg@lclaw.com -ilto:alskog@lclaw.c~ 

425-822-9281,  E X t .  317 

FAX: 425-828-0908 


The contents Of this m e s s a g e  and any attachments may contain 

confidential 

information and be protected by the attorney-client privilege, work 

product 

doctrine or other applicable protection, If you are not the intended 

recipient or have received thia message in error, please notify the 

sender 

and promptly delete the message, Thank you for your assistance. 


original Messaye-----
From: Lorraine Wilson Cmailto:L.NilsonWssda.org1 
Sent: Tueaday, December 03, 2002 5:13 PM 
To: Sharon Howard; Kathryn plurdock; Jamie Siegel; Tim McCredie; ~inaothy 
Anderson; Rocky Jackson; Larry Ransom; Phil Thompson; Paul Clay; Sheryl 
Moore; Joni R Kerr; Ken Rice; Lar ry  Carney; ROCKIE; Caroline Lacey; 
Hoge, Mike; Rick ailson; Brad Cattle; Brenda Little; Buzz Porker; Char 
Eberhardt; Dave Burman; ~esrisestiffarm; Doug Ferguson; Fred Poss; G a r y  
~ewbill; Grace Wan; James Mmeill; Jeff Ganson; J i m  Dionne; Joe 
McKamey; John B i n n s ;  John Casey; Larry Hannah; Lee Voorhees; Marion 
Leach; Mike Rorick; Patricia Buchanan; Paul Smith; Susan Jones; Susan 
schreurs; Tracy Miller; Val Hughes; Jeanie Tolcacher; Martharose Laffey; 
Cliff Foster; Mark Green; Chris Ilirst; Karen Simmon&; Hugh Spitzer; Jim 
rlrc~eill;John Biggs; Xngrid Gotxley; D a n  Montopoli; Dermis Duggan; 
philip Johnson; Darrel Addinqtoa; avid Alakog; Robert Boggs; John 
Cerqui; Lucy Clifthorne; Bill coats; Annjanette Cooper; Mark Dietzler; 
Jennifer Divine: Fan mglisb; Scott ~ e i r ;Daniel Guttlieb; Craig Haason ;  
Mark H o d ;  Andrew Kinstler; phi1 Noble; Michael Ormsby;  ~ichael 
Patterson; Izichard Prentke; Andrew Galler; Jobn&Tim Slater; Deborah 
Stahlkopf; Greg Stevens; John Terry; Nancy Neraas; Faith ~i Pettin; Faye 
chess-Prentice; Marnit? All-; T i m o t h y  ~ickerson;Lynn Ru Bey; Kristiana 
Rarris ; Holly Fergwon; Michael Reynolds ; Chad Homer; John M a n i x ;  Tony 
Anselmo 

Subject: Widespread Public Records Request? 


2 
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H i ,  

Vmcouver School Dis t r ic t  bas received a public records request f r o m  me 
Seattle ~ i m e sfor all records related to allegations of teacher sexual 
*use of students, whether investigations f a d  a specific allegation to 
be founded or n o t - Kathryn Murdock has t w o  questions: 

1. Is fhis a state-wide effort by the Times (bave others of you 
received similar requests)? 

2 .  What do people think the chances are of shielding those files 
related to unsubstantiated complaidts? While Cowles v. B r o u i l l e t  ka3 
fairly explicit, does Pawson and its progeny suggest more protection, at 
least for "innocent emflsloyees? 

If anyone has any thoughts or experiences to shKe on this, please 
either "reply all," reply to just me, or send your message directly to 
gathryn at mock(.??vansd.org 

Lorraine Wilson, WSSDA 

Exhibit B -64 



Stevens. Jov 

From: Cerqui, John 
Sent: Tuesday, November 26,2002 12:25 PM 
To: 'alskog@daw.com' 
Cc: Stevens, Joy 
Subject: MismnductRequest from Seattle Times 

David, the Seattle School DisMct.didget a request for misconductdaims and investigationsfrom the Seatfie Times. Joy 
Stevens a paralegal in our officeis handlingthis request We gave the T7rne.s our standard 30day response-letterthis 
week. Ianticipate that we will reply before the end of December or by early January. Ifyou have any questions, please 
feel free to e-mail or telephone me or Joy. 206-252-0110. Sincerely, John. 
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Stevens, Joy 
- .. 

From: Stevens, Joy 
Sent: Tuesday, December 10,2002 11:44AM 
To: 'seeley@ldaw.wm'
Subject: Standard Response Letter 

David - Here is a copy of the letter we sent in response to the public records request from Ray Rivera of The Seattle 
Times. This is pretty much our standard response letter that we sendwithin five business days of receivinga request. 
Although, I usually start the second paragraph with Wthin the next 30 days," instead of "As quickly as possible within the 
next 30 days." (The press usually demands a quicker response than most requesters.) 

Please forward any helpful emails or responses you have. 

Thanks! 

Joy A. Stevens 
Sr. Legal Assistant 
Seattle Public Schods 
GeneralCounsel's Office 
200-225-01 17 
206-252-011 1fax 
jstevens@seaffleschools.org 

1 


Exhibit B -66 

mailto:'seeley@ldaw.wm'
mailto:jstevens@seaffleschools.org


I 
Cerqui, John 

Fmrn: Cerqui, John 
Sent: Monday, February 24, 2003 4:45 PM 
To: 'cestin@earthlink.neY 
Cc: Stevens, Joy; Green, Mark 
Subject: Releaseof Information to Seattle Times 

Dear Mr. Estin: 

Thank you for your telephone call W a y .  Iregret b inform you that Superior Court Judge Douglass Norh issued an order 
today that required the SeattleSchool Distn'ctto release your name and former school location to the Seattie Times. The 
Seattle School District is under a court order to release this information to the Sea* Times and I cannot withhold your 
identity based on your telephone request The Seattle Times has also request all underlying documents concerning your
prior allegations of misconduct. 

After getting your call this afternoon Is ke Mr. Tyler Firkins'sassistant atVan Siclen, Stock and Firkins (the law firm 
representing some teachers from S& ~ellevue,and Federal Way). lt is my understanding that they are aware of you
and the past allegations, but have decided not to repmsentyou or continueto represent you. 

Iam sorry to informyou that unless 1 have a court order fromasuperior courtjudge in my possession by 10:00 a.m. 
t o m o m ,  1 am under an existing court order to release your name to the Seattle Times tomorrow morning at 10:15 a.m. I 
will be releasingthe underlying documentsto the Seattle limes in about twoweeks. Sincerely, John Cequi, Assistant 
General Counsel 

mailto:'cestin@earthlink.neY
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John S. Biggs 

Attorney At Law 


PO Box 487 
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FY!; TP-0 mp.z~qsterrr*xri\-c resbinjne- etrler: 
-----Original Message ----
From: ''Lorraine Wilson" <L. Wtlsop@w~d.a.org> 
To: "SharonHoward" ~owa_&&bsd405,~rg>;"Kathryn Mmdock" 
A-------J - - l - A - . - - - A  ----.. flT--:- o:---lfl A--:--a& t.19 --- IITl- ~ , f X - A i o '
-11 lU,luyL&w,v +.t1+.W1&~, JuUUg U r G g c L  , I LLI~*.&--*-.--Y 4 1 r r z L a ~ x ~ ~ - $ . L f . ; ~ ~ ~ . ~ ~  

<lqirn@+io~lne-mri&.coq,I "Titnnihv- ..<Linza,~~vlaw.corn>:-- . . "Rocky. .. - Anderson" -
,.-a .r. . . i.. . , - : - :. - . -: . ' *  : - .- . , - -:- -A^ 

> "y"::
d.x"ho.2'. Y~,<,5LLITV**:L~,<'.?""---.x-- . ...,..4A-T LUYWVY.  -U..U./-LM.5.~",+...UI -----a .-.. > ----
Thompsonw~ . ~ ~ ~ @ p e r k ~ s c o i c . c ~ ' ~ ~ ;"Paul Clay" <&y@t~~en~~isy .~rs> ;  

"Shery1Moore" <skroor-@enton.wednetcd@; "JoniRKerr" . -

<.r.,,-CrYI I....,..- I - . .-A\LI , , , I .r,-l,.....A,.-.--..----..,-.</-, -,-.-.u ..*I. ..a. I..:...--.---w.-.-.-...yC,,,,..'.C.il\ll............

5 
-, ----,
..* -_ . A , . *-

A - - .  A .(i. < .- ,.h-.-.rrr-.. . . = . . .-. n----*.---TL<.y. --.".,.i-i i iLyy-L&;+ii.- ijG.i -2,L,/j A-,--.-L '-xi -v " - ' . A ~ + , p J , - - p < . i i ~ L - - ,.. . - .--Gb-iLii- -
~ 

iawyn*-ittcrJ~pir11 .-.- I-*-, "Koga, T~ilke"4~2cfi@f'ei&~sC~ie.~iii:;&1up.~1 4,w_n_.-+; 

"RickWilsonnw i  Ison@osd..wd~tedu>;"Brad Cattle" 

~i t l@a~de~orr l1~1r . terIaw.q~1>; 
"Brenda Little" 

4Jitd@seattleschoa1sIo~~; "Char
"BuzzPorter" Qc~7~oPne-rorickkcox11>; 
Ekhardt"  <EJ3ERC@yerkinscoie.am>; "DaveBarman" Qymd@gerkinscoie.com>; 
"Denise Stiff-" <deruses@pre.stongai.q.~ao~~;"Doug Fergusonl' 
(dfergusctn@andersonhtlnterlaw.am>; ''Fred Poss"~ ~ f j @ n ~ u k i l t e o . w d ~ e t . e d u > ;  
"GamNewbilt" -=&aw.newbill@ncan.edu>:"Grace Yuan" 
~ ~ t , s E e ~ ~ r r s t o n ~ a t e s . c o m > ;  <a~.cpgj@&ste~-.coa.~>;".Jamcs'h?c~ei~" "JeB'Ganson" 
~jeff@&~~.~~rnTjck.c~fn>; "Joe"Jim Diome" < j~d ion~~q- ro r i ck . co~n> ;  
McFkney" 4mckan1ey@d.org>; "JohnBinns" Qbb@)vjg!aw.con~; " J O ~Casey" 
<jmc@curl.a.~~qgdgg~c_a~m>; "Lee"Lamy Hannah" dra .qg~~rk i~sco i e~com>;  
Voorhces" <VOORL@FOST'EFLCOM>; "Marion k c k i n<mJe;!ch@ta~comaak12.wa.us>; 
"MikeRoriek" <nlik@dionne-rori.ckkk~l.xl>;"PatticiaBuchanan" 
<pkb@lecs~~~.d..-qp-m>; "SmnJones""Paul Smith" ~_lf@per~iin~coieeecx,~n>; 
~usan@-qtogggtq$~.c_g~n>;"SusanSchreursna~h~e!1@.t.a_qma.kl2.wus>; 
"Tracy Mi <trnillrt@k~rrtnt t le  cnm>; I'VR!Uilsh_r:'i:n 
4ughv@petkinscoie.~om>;"Jeanie Tolcachet" ijtolq~~qr@Iyo;0.-1awWw~~>: 
ICI C ..-..--ivuariiraruse LtllTeyN-;in-i;iZ~ji@w$:scia~orgj., rosk''- - ~ r m :  
~!if~+~ion~.~-rcrricIc..rcrj~~)J -,- . .. "Cltrrk"-M!dcGreenn< ; ~ ? s ~ m n ~ - ~ e ~ H ! e < e . h ~ ! c ~ i l f o > ;-.A.a. 
 ..... .. 

~irst'';d~irs~@~r.g.$ongates~~orn,~;'Karen ~immonds" 
A ,-, . I.-- . - .. 

'4 m I1w.4 . T ~ I S , / C - T  , 1:-..-.'. '. ' -.n a,e: j t . \ ( t , ,d. _, t:\i< 11 . .__ ' vn ic .  -L:, t < ~ < / --- _ c<rt;i;;,z,Ga<it-r " . m ~ 7 t - T G e r i ~ ~ "* _ _ .  cnrra-2-

~n~cneill@foster.com>;"John ~ i & "k b i g g s ~ ~ . e y ~ ~ n s $ a . ~ ~ n ~ > ;"Ingrid 
GowIey" ~tGourl_ey@wssda.org>;"DmMontopoll" ddmont~mvjg!aw.co~; 
"Dennis DuggaaRc d d u g g a ~ @ d s w ~ l a w . c ~ ~ ~ ;"PhilipJohnson" <pbilj@jglaw.com>; 
"Dane1 Addingtoll" addi.ngto~@vjglay-conI>; "David Alskog"
~lskog@lclaw.com>;"Robext Boggs" <rbb~)rgr&gyAw.nl~ "fohn Cerqui" 
<jccrqui@seattleschools.org>; "Lucy Clifthome" < I c l i f j h p r l ~ @ v j g l a w . ~ ;  
"Bill Coats" ~coacs@vjgla.~g.,.cgu;~>;"Amjanette CooperT1 
~oopa@prk insco i e .mn~~ ;"Mark Dietzler" -andkde.r@vjglaw.mm>; " J d e r  
Divine" <jdivine@hefsdl.com>; "Ron English" c~english@seat~leschools.org~;. . . - - 4. - ,- -

~ C U I Lr UL v ~ c l l  
h < 

"GmlieiGoiiiieb" r c i i ~ ~ g v ~ ~ i r G s ' u . ~ ~ ~ l i r . ;~q~~tpua~uurri~; " C ~ x i ~  

http:Y41rrzLa~x~~-$.Lf.;~~~.~~
mailto:<lqirn@+io~lne-mri&.coq,I
mailto:<&y@t~~en~~isy.~rs>;
mailto:<skroor-@enton.wednetcd@;
mailto:4~2cfi@f'ei&~sC~ie.~iii:;
mailto:Ison@osd.
mailto:~itl@a~de~orrl1~1r.terIaw.q~1>;
mailto:<EJ3ERC@yerkinscoie.am>;
mailto:<deruses@pre.stongai.q.~ao~~;
mailto:(dfergusctn@andersonhtlnterlaw.am>;
mailto:~jeff@&~~.~~rnTjck.c~fn>;
mailto:Qbb@)vjg!aw.con~;
mailto:<jmc@curl.a.~~qgdgg~c_a~m>;
mailto:<nlik@dionne-rori.ckkk~l.xl>;
mailto:<pkb@lecs~~~.d.
mailto:~usan@-qtogggtq$~.c_g~n>;
mailto:a~h~e!1@.t.a_qma.kl2.wus>;
mailto:4ughv@petkinscoie.~om>;
mailto:ijtolq~~qr@Iyo;0.-1awWw~~>
mailto:-;in-i;iZ~ji@w$:scia~orgj.
mailto:~irst'';d~irs~@~r.g.$ongates~~orn,~;
mailto:cddugga~@dsw~law.c~~~;
mailto:<Iclifjhprl~@vjglaw.~;
mailto:~coacs@vjgla.~g.,.cgu;~>;
mailto:~oopa@prkinscoie.mn~~;
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Xir~siicr"-==kinstic=r!~he1~(1(4.corn>; "YUr1Noble" ~ ~ ~ f ? ~ @ e f s e i i . c o r a . ~  

"MchaeI Ormsby" ~~~onnsby@prestongates.~~qp>;
"Michael Pattersonrf 

<m<mas@~~smu2co~u>; "Andrew
"=chard ~reatke"~ r e n ~ k i n s c ~ i e ~ c o r g g ;  

Saller" <as~ller@vjglaw.com>;"JohnPcTirn Slatefi"~ l a t e ~ a w @ q w e s t n e ~ ;  

"DeborahStahlkopf" < s t a l ~ d . @ p e r k i ~ g i e . c a ~ . ~ 
"Greg Stevens" 
<g!stevens@hofmaiI.com>; "John Terry" <jdtla~v@awu~k.c~rn>;"Nmcy Neraas" 
<amq~@prestol~gates.corn>;"Faith Li Pettisn~ ~ ~ @ p i e s t o a g a t ~ . c o ~ n > ;  
"FayeChess-Pteatic=el'<fiche_ssptentic@seattJ~hw1.s.org~;"Mamie Allen" 

<n~all.gq@~c.bsto~a_tes-~gi>
"Timothy Dickerson" 

<tin~dicket$gron@.iqJa~na,ce~;
" L pDu Bey" 4dubey@r_es.t.oOn&at.e~.com~; 

"KristianaFarris".<fmis@lzpba.c~~~>;
"Holly Ferguson". .. - C - ... . - . . 
A 

~ ~ U A G S ~ - M , I S ~ U , ~ \ G ~ . ~ : , ~ ~ - : ! ~ ~ - M - I ~ > - ~ - ~ !pv---> - l%/s-enm.=a&'--Aw"& z.%YJ L * u A u O  ~ O . . ~ < A I L - L - . Iu & r m n a d & "  .-.-..-U I t J < l C L V ~ ~ < ~ ~ L L l i l . 1 l - Y I I & ~ ,w 

"Chad Homer"~ ~ ~ c u r r a w . ~ n d ~ p ~ ;"JohnManix" 

<itn~nix@ste.ve.~\sqI~,v- :r?ny , p 2 e b n  ._.___ _ . _ _  _ _. _-
<~?~:~ns~~-_+z~>I!:c;-:,;L: 

Scrli: iviuncday, , j~uar~27. ZuGj  4:od PM 
Subject: (Fwd:-TRO to stop SeattIe Times Request] 

> Hi, 
> 

Here's mupdate on the state-widepublic records request for e m p l o p  
> invostigation records. 
> 

And, an a personalnote, after February 14th I won't be handling this 
>quasi-list serv function for dte council anymore. With some regret I'm 
> leaving WSSDA, but with great excitementrrnjoining Tacoma Public 
> ~choolsas their director of I a h r  and Iq.n!:l&:- np!at;r?r?c. . ..- T !ccL 

a. A-> C,r..-,2"A 1;? .-.-.--~:'~::f~.;......L ..,::1. ..-.. . ...- - -.-.- . - -. . 't.: -w l l ( % t ,JUaL 414 Q UAUGLGUIV* ,7 -.LLL..---------- ---.. -Y r r  -I-

> 
> Thanks, 
> 
>bnaine Wiisarb WSSDA 
> 

mailto:~~~f?~@efseii.cora.~
mailto:~~~onnsby@prestongates.~~qp>;
mailto:<jdtla~v@awu~k.c~rn>;
mailto:<amq~@prestol~gates.corn>;
mailto:~~~@piestoagat~.co~n>;
mailto:<tin~dicket$gron@.iqJa~na,ce~;
mailto:<itn~nix@ste.ve.~\sqI~,v
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John Biags 

From: "Howard, Sharon" <HowardS@bsd405,org1 

To; "Lorraine Wilsonu<L.\Nllson d a . o r g >  

Sent: Friday,January 24,2003 5:i3PM 

subject; TRO to stop Seattle Tlrnes Request 


Lorraine: Judge North in King Cnty Superior Court entered TRO today to prevent BSD from releasing more- . P . x 2 - - L - - \ d - A - - - , - - 4 - a - L * n A [ * Acniormauon regaraing i ieir puoiic recuds r e q u a i  a'mi etflpbytw. I ~ Y I V (  N113 IIU41I w a t t  4wq,, ..-..-,--
this for WEA and local. We, of course, did not resist, Full hearing on Feb 6. We understandsimilar TRO out  of 
Tacarnaand one pending out of Fed. Way. What fuo, Sharon 

Sharon S. Howard 
General Counseland 
A + - i - b - - b  O ~ a - f i A m $ ~ f i A b h *..&"-...-...-,..--....--..--.--
!-!!!-,, - - - n ? . ! .'?ff?lrc..-.- .-.. !?cM!!c.-M!!- -.- - -. - / - .  -
U a l l m , m t n  ' 2 4 - l  nictr;~t
W,,U. "I -.wu .-cVV. ."". 
Tel: 425-456-4068 
Fax: 425.456.41 76 



EXHIBIT D 




IN THE SUPREME COURT 

OF TIHE STATE OF WASHINGTON 


BELLEVUE JOIHN DOE 11 and SEATTLE JOHN DOES 6 , 9  & 13, 

Apl)eknts/Cross-Resporl&r~ts, 


~ 6 7 L i :  

BELLEVUE JOHN DOES 1-10, FEDERAL WAY JOHN DOES 1-5 & 

JANE DOES 1-2, and SEATTLE JOHN DOES 1-5,7-8,9-12 &JANE DOE 


1 & JOIHN DOE, 

Cross-Respondent s ,  


BELLEVUE SCHOOL DISTRICT NO. 405, FEDERAL WAY SCHOOL 
DISTRICT NO. 210, and SEATTLE SCHOOL DISTRICT NO. 1, 

Respondents, 

and 

THE SEATTLE TIMES COMPANY, 
Respodent/Cros~-Ap~1e1lat1t. 

BRIEF OF RESPONDENT FEDERAL WAY SCHOOL DISTRICT 

Jeffrey Ganson, WSBA #26469 
Dionne & Rorick 
Attorneys for Federal Way School Dist. 
900 Two Union Square 
60 1 Union Street 
Seattle, Washington 98 101 
Tel: (206) 622-0203 
F a :  (206) 223-2003 
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I .  STATISh413N'T OF THE CASE 

7'11e parties with the most direct interest in the outcome of this 

Inatter are clearly the current and Iorrner school district en~ployees ("Does") 

and the Seattle Times. The Federal Way School District ("FWSD"), 

however, writes to emphasize to the Court the impact of this matter o n  

FWSD, as one of the public entities whose records are ac issuc i:: ,:hi, .as? 

FWSD has not taken a position as to whether or  which of the 

records o f  any of the individual Does in this matter should be released, and 

does not intend to do so before tixis Court. Therefore, no detailed 

statement of the facts relating to the individual Does is required. All that is 

required in this regard is the barest procedural history of this matter. 

Tile Seattle Times record requests in this case-for records 

pertaining to the alleged sexual misconduct of teachers, for a period of ten 

years prior to the request-were made over a year ago, in early December 

2002. CP 800. In response to the request, FWSD staff spent considerable 

time identifying the current and former employees whose records might be 

included within the Seattle Times request, and pursuant to RCW 

42.17.330, notified or attempted to notify each of those current and former 

employees of the request and of FWSD's intent to cornply with the Seattle 

Times request. CP 801. A number of those current and former en~ployees 



joinctl in tllc action seeking a n  injunction preventing the release of the 

records, wllicll action was filed on January 3 1, 2003. CP 1. 

After a number of hearings, and after considering hundreds of pages 

of employee records and extensive briefing, Judge North settled upon a 

decisional matrix driven by a determination of wlxether allegations of 

misconduct had been founded (in which case the records I I - L ~ J L  L _  

disclosed); had been determined to be unfounded after adequate 

investigation (in which case the records need not be disclosed under Tacoma 

o. Tacoma News, 65 Wn. App. 140, 827 P.2d 1094 (1992)); had been 

inadequately irlvestigated (in which case the records must be disclosed); or 

had been adequately investigated hut resulted only in a letter of direction 

relating to  job performance, rather than discipline for rnisconduct (in which 

case the records need not be disclosed under Dawson u. Duly, 120 Wn.2d 

782, 845 P.2d 995 (1993) and Brown o. Seattle Public Schools, 71  Wn.  App. 

613, 860 P.2d 1059 (1993)). CP 110-13. Judge North applied this matrix to 

the seven FWSD Does, CP 100-102, and ordered FWSD to release the 

records relating to four of the Does and to withhold the records relating to 

tlle other three, CP 117. This appeal followed. 



1WSIl does not take a position as to whether Judge North's 

particular determinations with respect to the various W S D  Does was 

correct or  incorrect.' Ttxe various attorneys representing the Does, and the 

attorneys rcpresentirlg the Seattle Times, will ably address those issues. 

Rather, FWSD writes to ensure that the C o u r ~  ha> ' 52  h-pnfrt of a school 

district's perspective as it corlsiders this matter. Although the District has 

little direct interest in the outcome of the matter, the Court should 

understand the impact that cases such as this one have o n  it, as well as the 

potential implications of the Court's decision. 

A. 	 Public entities require clear rules i n  order to respond to public 
records requests. 

Requests for public records pursuant to Ch. 42.17 RCW, whether 

from individuals or the press, are frequent occurrences for all public 

entities, and perhaps all the more so for school districts given the visible 

and critical role of school districts in educating and in some ways caring for 

our children. Many requests may be answered with a minimum of staff time 

' To say that tile W S D  is not directly interested in the outcome of the individual 
cases is not to say that the FWSD is not interested in ensuring public access to public 
records, or protecting employee privacy, or striking the appropriate balance between the 
two. Bu t  because those issues will be addressed by the parties to this case who are most 
directly affected by them, the FWSD confines its discussion to the broader implications of 
the Court's decision, and in particular, its impact o n  school districts and other public 
entiues. 



and cxpensc, h r ~ ta great rnany others require significant staff time and, 

frequently, consultatiorl with Icg;~l counsel. Except for copying cllarges-- 

which are often the least significant element of cost involved in responding 

to records requests-these costs are borne by the school district. RCW 

42.17.300. 7l1is is so even where, as here, it takes over a year and extensive 

litigation to fully resolve the record request. During the coursc DF cl:ch i! 


x.3 nscsrequest, the school district is required to incur significant legal e..: e 

along with very high demands on  limited staff resources. 

This is, of course, the lot of the public entity under Ch.  42.17 

RCW. But these significant and ongoing costs serve to underscore the need 

for clear guidelines for public entities to apply when responding to  public 

records requests. This is all the more so when the records requested relate 

to current and former employees. W i l e  the entity may, in other contexts, 

simply err on  the side of disclosure in the face of ambiguities in Ch .  42.17 

RCW, that option is not so conclusively efficient where employee recor(1s 

are at issue. In  this context, a determination to favor disclosure often results 

in litigation by the employee, as happened in this case. A determination to 

favor nondisclosure surely would have resulted in litigation by the Seattle 

Times. In short, the current state of the case law meant that extensive 

litigation in this matter was nearly inevitable. 



Iiecarlsc public entities will continue to receive public record 

requests sucll as t.he Seattle Ti~nes requests that led to this litigation, i t  is 

important that, to the extent possible, the Court provide guidance slide is 

clear and readily applicable to future records requests. Whatever decisionai 

,guidelines the Court settles upon in this matter should enable public 

entities to determine with confidence that particuiai IcL,:-dx ei thpr  .\rc n, 

are not subject to public discIosure. During Judge North's conside~aiic -. : 

this matter below, the Bellewe School District astutely addressed this 

matter, and in particular, suggested that the approach that Judge North was 

at that time considering and eventually adopted-which is in many cases 

dependent upon a determination of the adequacy of each investigation ot 

misconduct-would not produce the lund of clear rule that public entities 

would be able to apply with confidence in future cases. CP 74. To the 

extent such unpredictable-if not entirely subjective-rules can be avoided, 

FWSD urges the Court to do so. 

B. 	 Public entities require the flexibility to resolve unfounded o r  
questionable allegations of employee misconduct in a manner that 
will not lead to unnecessary litigation. 

In the proceedings below, W S D  expressed concern regarding the 

continued viability of its (and many other public entities') practice of' 

issuing letters of direction as an evaluative tool where allegations of 



employee misconducr cannot be founded hut also are not clearly 

~infounded. Chuck Christensen, W S D ' s  Director of Human Resources, 

described the process of investigation and issuance of either discipline or, 

where discipline cannot clearly be supported, an evaluative letter of 

direction: 

3. Upon receiving a complaint of misconduct, whether IC 

sexual misconduct or any other type of misconduct by 
certificated personnel, the [Federal Way School] District first 
investigates thoroughly the allegations in a n  attempt to 
ascertain whether the allegations can be substantiated. 
W ~ e r e  allegations of misconduct are substantiated, the 
District imposes discipline appropriate to the circumstances. 

4. In some instances when the investigation creates specific 
and difficult issues in ascertaining wte t t~er  an  allegation is 
founded, the District may instead choose to issue a letter of 
direction to a teacher, rather than impose discipline that 
may result in further labor-management issues, such as the 
filing of a grievance. By issuing a letter of direction, the 
District insures that the employee is aware of District policy, 
thereby providing appropriate supervision of the employee. 
At the same time, h e  employee is not obligated to  waste 
h i s h e r  time going through a grievance process that also 
wastes valuable District resources. This process of 
investigation, and issuing letters of direction, is a valuable 
tool for both the District and the Union in representing its 
members. 

CP 859. Judge North apparently agreed that such letters of direction, 

"whose purpose is to guide and correct employee performance o n  the job, 

where there is no finding of significant misconduct," should be exempt 

from public disclosure. CP 112. 



W e ~ e  the Court to reduce the protection frorn public disclosure 

currently extended to letters of direction, publlc entitles would lose much of 

the benefit of this important supervisory vehicle. If employees know that a 

letter of direction-which, again, is not the result of a finding of 

misconduct-will be subject to public disclosure, the District believes that 

employees will be nearly as likely and motivated to grieve -..:!--:!!=nn- ‘, the 

issuance of such a letter as they currently are to grieve or  challenge the 

imposition of discipline (such as reprimand, suspension or termination) 

imposed for actual misconduct. CP 860. Despite the letter of direction 

serving merely as an  evaluative, supervisory tool, employees will view the 

potential public disclosure of such letters as threatening their professional 

reputations, and  therefore worthy of vigorous challenge. This expectation of 

additional and otherwise-unnecessary challenges is confirmed by the 

Washington Education Association. CP 65 ("If this Court  rules that 

allegations that  have not been substantiated by the completion of an  

investigation, but where a letter of direction is issued will become a public 

record subject to disclosure, then I will be forced to insist that the process 

go forward and  grieve all potentially negative information held by the 

District. Further, maintenance of these types of records will become 

substantial issues in future collective bargaining agreement negotiations."). 



(;~vcn (lie utility o i  letters of direction in evaluating and  supervising 

employees (including responding to allegations of misconduct that cannot 

be substantiated), and given the threat to the utility of this tool the prospect 

of public disclosure of letters of direction poses, W S D  urges the Court to 

rule clearly that such letters, absent a finding of misconduct by the entity, 

are exempt from public di~closure.~ Such a ruling is easily suppzrte? by thc 

Public Disclosure Act and by prior ruling of this Court. 

RC.W 42.17.3 10(l)(b) exempts from disclosure "[plersonal 

information in files maintained for ernployees . . . of any public agency to 

the extent that disclosure would violate their right to privacy." This right to 

privacy is invaded o r  violated if disclosure "(1) Would be highly offensive to 

a reasonable person, and (2) is not of legitimate concern to  the public." 

RCW 42.17.255. This Court has held that: "Requiring disclosure wllere the 

public interest in efficient government could be harmed significantly more 

than the public would be served by disclosure is not  reasonable. Therefore, 

It bears emphasis that the letter of direction is not a mechanism by wllich pubic 
entities sidestep their duty to fully investigate allegations of employee misconduct. The 
FWSD, for one, takes this obligation very seriously. However, common sense dictates that 
while there are certainly cases where misconduct may either be clearly established (and 
p n i s h e d )  o r  ruled out, there are necessarily also a good many cases where such 
determinations simply cannot be made. Without letters of direction, public entities would 
either be forced to treat the majority of these troublesome cases as if the employee had 
been cleared, o r  alternatively, seek to punis11 employees even though there are serious 
questions as to whether there has been any wrongdoing a t  all. Neither outcome benefits 
public entities o r  the people they senre. 



in sucll ;I case, the public concern is not legitimate." Dnwson u. Duly, 120 

Wn.2d 782, 798, 845 P.2d 995, 1004 (1993). In addition, "disclosure of 

perfor~nance evaluations, which d o  not discuss specific instances of 

misconduct, is presumed to be highly offensive within the meaning of 

RCW 42.17.255." 120 Wn.2d at 797, 845 P.2d at 1004. Given the 

evaluative and supervisory nature of letters of direct~on, diicf ;2r:!:tll2~1~ 

given the significant harm to efficient government should public entities 1:: 

required to disclose such letters, Dawson requires that letters of direction, 

absent a finding of misconduct, be exempt from public disclosure.' 

111, CONCLUSlON 

The Federal Way School District takes no  position regarding the 

merits of the individual Doe cases facing the Court  in this matter. However, 

FWSD urges the Court to be mindful of the impacts of its ruling in this 

case o n  public entities such as school districts as they attempt to respond 

efficiently to public records requests. Public entities require clear guidelines 

The Dawson Court also found an additional and independent basis for protecting 
evaluative materials in RCW 42.17.330, which allows a court to enjoin disclosure where it 
"would clearly not be in the public interest and . . . would substantially and irreparably 
damage vital governmental functions." 120 Wn.2d at 793-94, 845 P.2d at 1002. Given the 
harm to public entities' evaluation and supervirion processes should letters of direction be 
d[sclosed to the public, RCW 42.17.330 is a further basis for holding that such letters are 
exempt from public disclosure. 



tli;lt C ~ I I IIC co~lfidcrltly applied in eacll case, so that unnecessary and 

I)rotr;~cted litig;ltion may be avoided. 

In addition, I,ublic entities must have the flexibility to use letters of 

direction to eruployees as evaluative and supervisory tools. The  effectiveness 

of this reasonable practice will be greatly dimirlislied sllould such letters be 

subject to public disclosure, and should employees thereiorc ;.;srifial~l;i feel 

motivated to challenge the issuance of such letters. The Court  shoulrl 

therefore rule that letters of direction not resulting from a finding of 

misconduct are exempt fro111 public disclosure. 

RESPECTFULLYSUBMITTED this day of February, 2004. 

nson, WSBA #26469 
Attorneys for Federal Way School 
District 
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THE I-IONORABLE A4Altl' I .  YI J 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 


LINDA HUDSON, et al. 1 

) NO. 00-2-07733-5 SEA 


Plaintiffs, ) 

) ORDER DENYING PLANTIFFS' 
- .

V .  	 ) M9TION FOR PJJUNCTIC)N AND 

) GRANTING INTERVENOR- 


SEATTLE SCHOOL DISTRICT NO. I ,  et al. ) DEFENDANT'S MOTION FOR 

) ACCESS TO PUBLIC E C O R D S  


Defendants. 	 1 
1 

This matter came before this Court on motion of plaintiff Linda Hudson for an injunction, 

pursuant to RCW 42.17.330, prohibiting the Seattle School District from disclosing 179 public 

records identified by the Seattle School District as responsive to public records requests made by 

The Seattle Times and the Seattle Post-Intelligencer, pursuant to RCW Ch. 42.1 7 (state Public 

Disclosure Act). The Seattle School District and the intervenor-plaintiffs, Washington Education 

Association and Seattle Education Association, joined in plaintiffs' motion. Intervenor-plaintiffs 

also moved to strike certain declarationlaffidavits, as well as attachments, submitted by the 

intervenor-defendant newspapers. 

The intervenor-defendant newspapers opposed the plaintiffs' motion for injunction and 

filed a cross-motion against the Seattle School District for access to the records. 

The court having considered all the records and files herein, including: 

1.  Complaint for Injunctive Relief. 

2. Plaintiffs Motion for Order to Show Cause 

3. Declaration of Paul Drachler. 

ORDER DENYING PLAINTIFFS'MOTION - I 	 Davis Wright Trernaine LLP 
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"1 


' 1  5 .  Seattle School District's I?esponse to Plaintiffs Motion for Preliminary 

d lI1 Injunction. 

O .  	 1)eclaration of Michael MI. Hoge 

7. 	 Declaration of Mark S. Green

'1 1. Declaration of Michael Jones. 

II 9. Seattle P-1's Memorandum Opposing Preliminary Itljunction and for Other Relief. 

10. Seattle Times Company's Answer to Cornplaint and Cross-Claim Against 

11 Defendant Seattle School District. 
9 

l o  11 11 .  Seattle Times Company's Opposition to Plaintiffs Motion for Order to Show 

l l Cause re: Motion for Preliminary Injunction. ll 
l 2  12. Seattle Tinles Company's Motion for Access to Public Records. 11 

13. 	 Seattle P-1's Notice of Joinder in Times' Motion for Access and Other Relief. 111/ 14. 	 WEMSEA Memorandum Opposing Disclosure of School District Files. 

15. 	 Seattle P-1's Reply to Seattle School District and SENWEA re Preliminary 

Injunction. 

16. 	 Declaration of Rebekall Denn. 

17. 	 Reply Brief of Intervenor's SEPJWEA. 

11 18. Declaration of Joan Matheson. l9  

1 19. Declaration of Craig MacGowan. 

20. 	 Reply Brief of Plaintiff to Oppositions of Seattle Tirnes and Seattle P-I. 

21. 	 Seattle Times Company's Reply to Union's Memorandum Opposing Disclosure. 

22. 	 Seattle Times Company's Reply to School District's Response to Motion for 

Preliminary Injunction. 

23. 	 Declaration of Lynne Varner. 

ORDER DENYING PLAINTIFFS'MOTION - 2 	 D a v i s  Wright Trernaine LLP 
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25. Seattle 1'-1's Opposition to Intervenors SEAIWEA Motion to Strike. I 	 1 
26. 	 Seattle Scliool District's Response to Intervenor Newspapers Motions for Acccss41 

to Public Records. 

27. 	 Declaration of Jenni Maughan. 

28. 	 Declaration of Lawrence B. Ransom. 

29. 	 Seattle Times Company's Reply to School District's Response to Motion for 

Access to Public Records. 

30. 	 Declaration of Michell Earl-Hubbard. loll 

3 1. 	 Seattle P-1's Reply in Support of Newspapers' Motions for Access. 1 
32. 	 Seattle School District's Motion Regarding Applicability of FERPA and Brief in 

Support of Order. 


l 4  33. Seattle P-1's Memorandum Opposing District's Motion Regarding FERPA.
1 	 I 

34. Seattle Times Company's Opposition to School District's Motion Regarding 

lS  ll 
Applicability of FERPA. 	 I 

35.  	 Reply Brief in Support of Seattle Times Company's Proposed Order Denying 

Injunction. 

36. Other pleadings on file in this case. 

20 1 and having heard oral argument from all counsel of record, and otherwise being fully advised in I 
21 this matter, 1 

IT IS HEREBY ORDERED as follows: 

1 .  	 Plaintiffs' Motion for an Injunction is denied. 

24 
2. Intervenor-plaintiffs' Motion to Strike Declarations of Rebekah Denn and Lynne 

25 
Varner and attachments to the newspaper briefs is denied. 

26 

ORDER DENYING PLAINTIFFS'MOTION - 3 D a v ~ sWr~ghc Trernacne LLP 
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1 

3. Tlic motion of Seattle l'irnes Company and the Seattle Post-Intelligenccr for 

2 

access to 179 public records identified by the Seattle School District as responsive to the 

# newspapers public records request concerning the District's investigation of former teacher (11oiv I 
4 

deceased) Thomas I-Iudson is granted; however, as 

5 
newspapers in accordance with the attached oral 


"I Records, or portions thereof, that are subject to the attorney-client 


1 privilege; 

a. 


X Studen? names, familylparent iianies, address or phone numbers, or  


11 b. 

Iinformation that in and of itself identifies a particular student; and 


l o  c Home addresses and phone nunibers of employees of the Scliool District. 
II 1 

I Any other redactions sliall be either approved by the parties or approved by the court in 1 

l2 accordance with the anached oral decision. Any party may seek this court's review of any 11 
11 proposed redaction. 

l 4  4. The plaintiff Seattle School District shall pay the Seattle Times Company and 

I/11 
Seattle Post-Intelligencer their reasonable attorneys' fees and costs incurred in connection with I

I 

l 6  this action as provided in RCW 42.17.340(4), to be determined by agreement of the School 11 
11 I
District and the newspapers or by subsequent motion. The amount of the civil penalty, if any, 

18 

shall be determined by agreement of the School District and the newspapers or by subsequent 

19 

motion. 

11 5. The enforcement o i  this Order shall be stayed for 14 days following date of  entry, 20 


unless otherwise ordered by the court. 

ORDER DENYING PLAINTIFFS'MOTION - 4 Davis Wrighl Trernaine LLP 
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ORABLE MARY I .  YU 

141' TREMAINE LLP 
Attorneys for Seattle Times Cornpany 

bbard, WSBA #26454 

19 


20 


2 1 


22 


23 


24 


25 


26 


ORDER DENYING PLAINTIFFS'MOTION - 5 Davis Wrighr T r e r n a l n e  LLP 
F Wocs\40702UOj\00037pId doc L A %O F F I C E S  

2('1<8 Ccnlury SquareSeattle \ \ ~ r h c n c t o nI 5c l tP X l O lfounh AxcnucS - ~ l c l ~  l 6 l X  

( 2 0 6 ) 622-;I 50 F J \  (21161 6 1 8  7699 




EXHIBIT F 




Christine Willrnsen 
The Seattle Tinics 

CC.* IERAI  < O U E O i  I 

< , l . ~ : : i y  Gt.2-r  31 C o a ~ r ~ c c l  

i -C i I 

P.O. Box 70 
Seattle, washington 98 II I SEATTLn - r  T - T  ,,-

Re: Public Records Request: Sexual Misconduct Allegations -Discipline Impo: 

M a t  k 5 .  Crccrl 

t l re r~daj. Litt le-Latham, Ronald J .  English 

JolrnM.Ccrqc~i,Faye R Clress-Prerltice, l iolly A.  Ferguson 

Dcar Ms. Willrnsen: 

June 5 ,  2003 

In response to your public records request and in accordance with the court ortier-, 
enclosed are copies of underlying documents for the following individuals: 

Walter Carter (John Doe No. 2) 
Michael Tenore (John Doe No. 8) -
Christopher Vaughn (Jolm Doe No. 12) . Jolm P. Vaughan (Jolm Doe represented by Felix Landau) 

Copies of underlying documents for Reese Lindquist (Jolm Doe No. 4) and Michael 
Wiater (John Doe No. I 1 )  were already released to you on March 4Ih (See attached copy of 
my March 24, 2003 letter)-

Docun~entsthat were determined to be attorney work product or attorney-client 
privilege are exempt from release and are not included in the copies being provided. Also 
student records that were located in the investigative files are exempt from release under the 
Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 5 1232g, and are not 
included in the copies being provided. 

Pursuant to RCW 42.17.300, please forward a check payable to the Seattle Public 
Schools in the amount of $35.25 (approximately 235 copies @ $. 15 per copy) for copies 
being provided. 

Very truly y w ,  

Enclosures 
cc: William Bleakney 

Gloria Morris 
Mark S. Green 
John M. Cerqui 
Communications 

fir&:.:: 3; T f A Z  j o h n  Stanford  Center  for  Educational Excellence 5 2 4 4 5  3 r d  Avenue South s 9 8 1 3 4  ++ w w w . i e a t t l e ~ c h o o l r . o r g  
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Michele Ihrl-IHubbard 
1501 4'" Avenue, Suite 2600 
Seattle, WA 98 101 - 1688 

- GEF.:EFSi COUNSC:. 

i>'rep.-'c;. C e n e r s l  Counrel 
!.;:i;:ant Genccaf  Coun5cl 

Re: Does v. Bellevue School District, 1;ederul CVuy School District and Seattle 
School District 
King County Superior Court Case No. 03-2-16548-4-SEA 

Mark 5.  Grecn 

Orccida I .  Li l t lc-L '~( l l ,~rn,fionald I I r ~ g l i s l ~  

jolrn M. Cclclui, l a y e  R .  Clltss-lJr(!nticc, I{olly A. [erguson 

Dear Ms. Earl-Hubbard: 

RECEIVED 

JUN 2 6 2003 
June 25.2003 

This is in response to your June 18,2003 letter requesting a log of docurnents not 
produced to the Seattle Times because the docurnents are either protected by the 
Attorney-Client Privilege ("AC"), the Attorney Work-Product ("AWP"), or the Family 
Educational Rights and Privacy Act ("FEWA"). 

Below is a log of those documents withheld, if any: 

Walter Carter (John Doe No. 2 )  -No documents withheld. 

Michael Tenore (John Doe No. 8) 
Student records: 
1. Special education individual education plans and attachments (three) 

(FERPA) 
2. Behavior intervention plan (one) (FERPA) 
3. Wide range achievement test (one) (FERPA) 
4. Graduation requirements checklist (one) (FERPA) 
5. Academic history (one) (FEWA) 
6. Attendance history (two) (FERPA) 
7. In-school suspension agreement (one) (FEWA) 
8. Grade transcript (one) (FEWA) 
9. Daily 6-period assignment check sheet (one) (FEWA) 
10. Functional behavioral assessment and plan (one) (FERPA) 
1 1. Student discipline referrals (three) (FERPA) 
12. Notice of student disciplinary action (one) (FERPA) 
13. Student bus incident and student progress report (one) (FERPA) 
14. Student alternative discipline plan (one) (FERPA) 
15. Notes to guardian (three) (FERPA) 

Christopher Vaughn (John Doe No. 12) -No documents \vitllheId. 
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Johu P. ?'aughan (John Doe represented by Felix Landau) 
Student records: 
I .  Class sclledule (three) (FEN'A) 
2. Student master record (two) (FERPA) 
3. Student adrnissiordwitt~drawalhistory (three) (FERPA) 

David K a h  
I .  Letter, dated June 18, 1998, from Lawrence B. Ransom, Karr Tuttle 

Can~pbell,to Mark Green, update on status of case. (AC) 
2. Letter, dated June 23, 1998, from Esther L. Ervin to Larry Ransom, 

regarding settlement option. (AC) 
3. I-Iandwritten note, dated July 17, 1997, from Esther L. Ervin, to Mark 

Green, regarding potential conflict of interest. (AC) 
4. Letter, dated August 2, 1999, from Esther I,. Ervin to Lawrence B. 

Ransorn, regarding closing of case. (AC) 

William Ewing -No docurnents withheld 

David Hookfiu -No documents withheld. 

Dennis Soldat 
1 .  Memorandum, dated October 2 1, 1995, from Larry Ransom, Karr TuttIe 

Campbell, to Mike Hoge, General Counsel, and Ricardo Cruz, Director of 
Human Resources, update on status of case. (AC) 

2. Letter, dated January 30, 1996, from Lawrence B. Ransorn, Karr Tuttle 
Campbell, to Michael W. Hoge, General Counsel, regarding discharge 
hearing. (AC) 

David Brown -No documents witlheld. 

John Hanscom .- No documents witheld 

John S. McDonald -No documents withheld. 

Kenneth Suiittl -No documents wittd~eld. 

Manrin L. Livesay -No documents withheld. 

Albert Joues -No documents withheld. 

Sione Nefa -No documents withheld. 

Reese Lir~dquist-No docurnents withheld. 
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Susan 1,acey - No docun~entswithheld. 

Micliacl FViatcr - No documents witlll~eld. 

Gordon I). Auderson -No docunlents withheld. 

Charles Estiu 
1. Legal Memorandum, dated February 3, 1999, from Esther L. Ervin to 

Michael H. Jones, Executive Director of Human Resources, 
reconlmending administrative action in case. (AC) 

2. Letter, dated May 19, 1998, from Linda D. Walton, Larle Powell Spears 
Lubersky, to Esther L. Ervin, regarding investigative report. (AC) 

3. Mernorandum, dated February 8, 1999, fro111Margo L. Holland, Enlployee 
Relations Manager, to Mike Jones and Esther Ervin, regarding telephone 
conversations with outside counsel. (AC) 

4. Letter, dated February 19, 1998, from Esther L. Ervin to Linda Walton, 
Helsell Fetterman, regarding investigative report. (AC) 

5. Letter, dated December 3, 1997, Erom Esther L. Ervin to Linda Walton, 
Helsell Fettennan, regarding investigative report. (AC) 

6. Letter, dated April 17, 1998, from Esther L. Ervin to Linda Walton, 
Helsell Fetterman, regarding investigative report. (AC) 

7. Email, dated June 10, 1997, from Esther L. Ervin to Brenda Little, h4argo 
Holland, and Tom Weeks, Executive Director of Human Resources, 
surnnlarizing the actions. (AC) 

Lukes Markishtum 
1 .  Hand-written Menlo, dated April 29, 1997, from 'Tom Weeks to Mark 

Green, regarding resolution to case. (AC) 
2. Hand-written Memo, dated April 24, 1997, from Mark Green to Tom 

Weeks, regarding resolution to case. (AC) 
3. Letter, dated April 23, 1997, from Lawrence B. Rar-isom, Karr Tuttle 

Campbell, to Mark Green, regarding disposition of case. (AC) 
4. Letter, dated November 4, 1996, from Lawrence B. Ransom, Karr Tuttle 

Campbell, to Mark Green, regarding merits of case. (AC) 

Forrest Hudson 
Legal Memorandum, dated January 8, 1999, frortl Debora A. Dunlap, Fallon 
& McKinley, to Esther L. Ervin, regarding merits and strategies of case. 
(AWP) 

In your June 1 8 ' ~letter, you also asked that we ''confirm whether the Seattle 
School District received copies of all the documents Mr. Landau gave to Judge North and 
that all those were included in the documents sent to Christine Willmsen on June 5." The 
District turned over to the Times all of the documents i t  gave to Mr. Landau (Bates Nos. 
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June  12,2003 

Michele Earl-I-fubbard 

Davis Wright Trernaine 

2600 Century Square Via Pacsirnile & U.S. Mail 

1501 Fourtll Avenue 
Seattle, Washington 9810 1-1688 

Re: Federal Way School District/Seattle Times 

Dear Michele: 

This letter responds to your letter dated June 4, 2003, in which you inquire about several 

categories of documents relating to  Paul Jensen that you think may have been omitted from the 
District's production. 1 will address your inquiries in turn. 

First, you ask about a "continuation report" dated February 25:1994. As we discussed last 
week, I believe that this document is the statement of Micky Osburn of that date, which continued 
her incldent report of February 24, 1994, and which has already been produced. The  District is 

not aware of any other documents of that date or title. -

Second, you inquire about other complaints and investigations involving Paul Jensen, 
mentioned in a March 7, 1994 memo from Karin Stevens. The  District's files do  not contain any 

materials related to complaints or investigations beyond the materials already provided to the 
Seattle Times and those withheld under an applicable Public Disclosure Act exemption (see 

below). If the anonymous letter referred to by Ms. Stevens in 1994 was ever in the District's 

possession, it is not at  this time and therefore cannot be produced. 

Third, you inquire whether any letters (or other materials) have been withheld with respect 

to Paul Jensen. As 1 told you on the telephone last week, a number of documents are being 

withheld under claim of attorney-client privilege and/or work product protection, pursuant to 

RCW 42.17.3 10(1)(j) and K k v e n  u. King  C o u n t r  Prosecutor, 112 Wn. App. 18,53  P.3d 516 (2002), 
and/or RCW 42.17.260(1) and RCW 5.60.060(2)(a). Please see the enclosed list of documents 
withheld as to each of the employees as to whom docu~nents have been produced to the Times. 

W i l e  reviewing these documents again in response to your letter, I located two subpoenas related 

tolerorne Collins that I assume are not exempt from disclosure; altliough these may have already 

been produced, 1 want to make sure and so  I enclose them herewith. Also enclosed are three 
I~reviously-privile,aedletters relating to Jerome Collins, as to which the District has waived 
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privilege. These documents represent the bulk of the investigative reports and analysis provided by 

counsel relating to  Mr. Collins. 

Finally, you inquire about the reference to a "1985" incident in the April 11, 1996 letter 

from Torn Vander A r k  to Adele Nore at OSPI. Chuck Christensen is certain that this was a typo, 
and that the reference should have been to the 1995 incident investigated by the District. Ever1 
putting aside the ten-year limitation of the Times' request, the District is nor in ~~ossession of a n y  

documents relating to Paul Jensen dated prior to 1994 that are respor~sive to the 7'irnes' request. 
The "1985" reference was clearly a typographical error. 

I trust this satisfies the Times' concerns. Let me know if you have fnrtller questions. 

Sincerely, 

DIONNE & RORICK 

Jeffrey Ganson 

JG:cn 
cc: Chuck Christensen 
Enclosures 
s \ i c d w \ l  18\30606ntch I r r  dm 
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DOCUMENTS WlTHELD PURSUANT TO RCW 42.17.3 10(1)u) 
AS PRIVILEGED AND/OR WORK PRODUCT 

Paul Jensen (johnDoe #5) 

1. Letrer dated 10/24/95 from District's counsel to District 

2. Second letter dated 10/24/95 from corlnsel to District 

- 3. Letter dated 11/20/95 from District to counsel 

4. Letter dated 11/20/95 from counsel to District 

5. Letter dated 2/8/96 from counsel to District 

6. Memorandum dated 3/20/96 from counsel to District 

Jerorne Collins (John Doe #4) 

1. Letter dated 8/25/94 from counsel to District 

2. Memo dated 3/19/99 from District to counsel 

3. Two memos dated 3/23/99 from District to counsel 

4. Memo dated 4/8/99 from counsel to District 

- 5. Letter dated 4/9/99 from counsel to District 

6. Memo dated 4/16/99 from counsel to District 

7. Letter dated 4/26/99 from counsel to District 

8. Memo dated 4/28/99 from counsel to District 

9. Memo dated 4/30/99 from District to counsel 

10. Memo dated 5/3/99 from counsel to District 

11. Memo dated 5/10/99 from District to counsel 

12.  Memo dated 5/14/99 from counsel to District 

13. Memo dated 5/19/99 from counsel to District 

14. Letter dated 5/25/99 from counsel to District 

15. Memo and letter dated 6/14/99 from counsel to District 

16. Memo dated 6/25/99 from counsel to District 

17. Two memos dated 7/8/99 from counsel to District 
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18.Two memos dated 7/9/99 from District to counsel 

19. Lctter dated 10/22/99 from District insurance pool to District counsel 

20. Memo dated 11/22/99 from District to counsel 

2 1. Email dated 12/22/99 between District counsel 

22. Memos dated 12/22/99 from counscl to District and other District counscl 

23. Memo dated 5/22/00 from District to counsel 

24. Letter dated 8/1/00 from counsel to District 

25. Letter dated 8/17/00 from District to counsel 

Rechelle Schimke-de Alvarado (Jane Doe #1) 

1. Letter dated 3/30/95 from District to  counsel 

2. Letrer dated 4/13/95 from counsel to District 

3. Letter dated 5/12/95 from counsel to District 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

