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L. NATURE OF THE CASE

Historically, crisis budgeting has plagued the State of Washington.
During years of lean tax revenue, citizens faced hard choices between
cutbacks in essential government services or new tax increases. Similarly,
during years of plenty, planning for lean years on the horizon was non-
existent. In 1993, the voters of our State enacted a comprehensive solution to
crisis budgeting—Initiative 601, the Taxpayer Protection Act (TPA). See
43.135.010 et seq. (codifying Initiative Measure No. 601, approved Nov. 2,
1993, Laws of 1994, ch. 2). The TPA applies to the government the same
age-tested financial advice given to our citizens—create a budget, stick to
that budget, and save for a rainy day.

Although the Legislature has the inherent authority to repeal the TPA,
it has opted instead to “reenact[] and reaffirm[]” it. RCW 43.135.080. The
Legislature has, however, occasionally amended the TPA, including a recent
suspension of the supermajority voting requirement for tax increases. See
RCW 43.135.035(1) (Laws of 2005, ch. 72, § 2); see also Washington State
Farm Bureau Fed'n v. Reed, 154 Wn.2d 668, 115 P.3d 301 (2005).
Tellingly, however, the Legislature has never disturbed one of the TPA’s
hallmarks—revenue bills that “will result in expenditures in excess of the
state expenditure limit...shall not take effect until approved by a vote of the

people.” RCW 43.135.035(2)(a).



On April 22, 2005, the Legislature adopted Engrossed Substitute
House Bill (ESHB) 2314. See Laws of 2005, ch. 514. Parts I and Il of ESHB
2314 increased taxes on extended warranties, self-service laundry facilities
and liquor, among others, to generate revenues for the General Fund (GF) in
excess of the existing state expenditure limit. /d. However, instead of
submitting ESHB 2314 to the voters as required by RCW 43.135.035(2)(a),
the Office of Financial Management (OFM) and the Expenditure Limit
Committee (ELC) collaborated with the Legislature to undertake a pattern of
unseemly conduct to increase the state expenditure limit. Such conduct
included transferring $250 million of state funds between accounts in a shell
game of deception.

On July 19, 2005, Respondents filed the instant lawsuit seeking a
declaration that (1) ESHB 2314 was ineffective until approved by the voters
under RCW 43.135.035(2)(a) and (2) the transfer of state funds between
accounts did not operate to artificially increase the state expenditure limit.
See Clerk’s Papers (CP) 998-1007. After expressly providing the State with
the highest degree of deference in relevant jurisprudence, the trial court was
constrained to agree with Respondents. Trans. (Mar. 17, 2006) at 44-58.
Specifically, the trial court held that the Legislature’s actions were a
“palpable attempt at dissimulation.” Id. at 57 (quoting Washington State

Farm Bureau Fed'n v. Reed, 154 Wn.2d at 675).



IL RESPONDENTS’ ASSIGNMENTS OF ERROR

1. The trial court erred in entering the Order Partially Granting
Summary Judgment in Favor of Plaintiffs and Partially in Favor of
Defendants and Denying Motion for Reconsideration dated May 1, 2006
(Order). See CP 8-12; 1369-1373. Specifically, the trial court erred in
determining that the state expenditure limit by which ESHB 2314 is gauged
for purposes of compliance with the voter approval requirement of RCW
43.135.035(2)(a) was the adjusted fiscal year (FY) 2005 state expenditure
limit established in November of 2005, and not the established FY 2005 state
expenditure limit from November of 2004. /d. The trial court additionally
erred in concluding that Part XI of ESHB 2314 did not trigger the voter
approval requirement of RCW 43.135.035(2)(a). Id.

2. The trial court erred in entering its Order Denying Plaintiffs’
Motion to Compel Discovery dated February 14, 2006 and its Order Granting
in Part and Denying in Part Plaintiffs’ Supplemental Motion to Compel
Discovery dated March 17, 2006. CP 886-900. Specifically, the trial court
erred in creating both a legislative and executive privilege that precluded
Respondents from obtaining certain discovery relevant to its claims. /d.

III. ISSUES PRESENTED
1. The trial court held that the state expenditure limit by which

ESHB 2314 is gauged for purposes of compliance with the voter approval



requirement of RCW 43.135.035(2)(a) was the adjusted FY 2005 state
expenditure limit established by the expenditure limit committee in
November of 2005, and not the established FY 2005 state expenditure limit
from November of 2004 (i.e., the budgeting process occurs before
establishing the limit that is intended to guide that process). Does this
conclusion comply with chapter 43.135 RCW, which is expressly intended to
provide a limit to guide the actions of the executive and legislative branches?

2. Two days prior to the hearing in the trial court on cross-
motions for summary judgment, the Legislature enacted ESSB 6896, which
by its express terms adopted a state expenditure limit that was to be “adjusted
as provided by [chapter 43.135 RCW].” See ESSB 6896, Sec. 7(6). Does
this bill render the instant case moot when (1) the relief sought in
Respondents’ Complaint is an adjustment of the state expenditure limit based
upon the standards of chapter 43.135 RCW, CP 998-1007, (2) the bill simply
cannot divest a coordinate branch of government from performing its
function of judicial review, and (3) the bill violates Article II, Section 37 of
the Washington State Constitution?

3. The express purpose of the state expenditure limit is to
“[e]stablish a limit on state expenditures that will assure that the growth rate
of state expenditures does not exceed the growth rate of inflation and state

population.” Former RCW 43.135.010(4)(a). Can RCW 43.135.035(4) and



(5) be interpreted to authorize potentially limitless increases to the state
expenditure limit by shifting funds between various state accounts, where the
shifts of funds (1) would frustrate the very purpose of the TPA to “[e]stablish
a limit on state expenditures,” id. (emphasis added), (2) do not result in any
net increase in revenue to the State, and (3) are devoid of any conceivable
fiscal purpose other than to artificially increase the state expenditure limit?

4. Part XI of ESHB 2314 increases the sales tax on cigarettes.
See ESHB 2314, Part XI (Section 1102), CP 775. The trial court accepted the
State’s argument that Part XI was not subject to the voter approval
requirement of RCW 43.135.035(2)(a) because it claimed the tax was
revenue neutral (i.e., the tax increase was merely designed to offset the
expected decrease in demand for cigarettes as a result of the tax increase). Is
the trial court’s determination correct under the standards set forth in chapter
43.135 RCW?

5. The trial court declined to reach the State’s challenge to the
constitutionality of the TPA under this Court’s analysis in Amalgamated
Transit Union Local 587 v. State, 142 Wn.2d 183, 11 P.3d 762 (2000)
because the issue “was not raised by the pleadings.” CP 11. In the event that
this Court determines that the constitutionality of the TPA should be decided
in this case, does Amalgamated Transit require a finding of

unconstitutionality where (1) the analysis relied upon by the State is clearly



obiter dictum, (2) the TPA is now a creature of the Legislature, despite its
origins as an initiative, and (3) unlike [-695, the TPA requires voter approval
of only a narrow class of bills?

6. The trial court expressly stated that it was “creat[ing]” both
expansive legislative and executive privileges that have not previously been
recognized by any Washington court. CP 894. Do such privileges exist
when they are neither supported by Washington jurisprudence nor the public
policy of this State?

IV. STATEMENT OF THE CASE

The instant case presents a diverse array of complex issues, including
state accounting practices and procedures, state expenditure limit
calculations, and the interplay between taxation/revenue and budgeting,
among others. Accordingly, in order for the Court to reach an informed
resolution of the instant case, Respondents review herein key aspects of the
TPA, facts relevant to Respondents’ cross-claims, and the trial court’s
various rulings in this matter.

A. Taxpayer Protection Act

On November 2, 1993, the TPA was approved by the voters of the
State of Washington, and was subsequently codified at chapter 43.135 RCW.
See RCW 43.135.010 et seq. As previously indicated, the TPA sought to

apply to the government the same age-tested financial advice given to our



citizens—create a budget, stick to that budget, and save for a rainy day. The
TPA expanded upon earlier efforts to apply these simple concepts to
government, including Initiative 62, which was adopted in 1979 and sought
to limit the growth of state tax revenues. See Initiative 62 (Laws of 1980, ch.
1) approved Nov. 6, 1979, repealed by 601.
The TPA adopted several findings that give insight into its intended
purpose, including one that states:
The current budgetary system in the state of Washington
lacks stability. The system encourages crisis budgeting and
results in cutbacks during lean years and overspending during
surplus years.
RCW 43.135.010(3).
The TPA also included several statements of intent, including the
following:
(4) It is therefore the intent of this chapter to:
(a) Establish a limit on state expenditures that will assure
that the growth rate of state expenditures does not exceed
the growth rate of inflation and state population;
(f) Provide for voter approval of tax increases;
Former RCW 43.135.010(4)(a) and (f). The TPA consists of various

interconnected components forming a comprehensive legislative scheme to

provide the stability and continuity necessary to avoid crisis budgeting.




1. Spending Limit
First, the TPA prohibits spending moneys from the general fund (GF)
in excess of the state expenditure limit, see RCW 43.135.025(1), unless there
has been a declaration of emergency, see RCW 43.135.035(3)(a)-(b). The
state expenditure limit for a given fiscal year is “the previous fiscal year’s
state expenditure limit increased by a percentage rate that equals the fiscal
growth factor,” RCW 43.135.025(3), which is currently defined as an average
of inflation and population change.' See RCW 43.135.025(7). The state
expenditure limit guides the efforts of the legislative and executive branch in
preparing the state budget.
The budget document submitted by the governor to the
legislature under RCW 43.88.030 shall reflect the state
expenditure limit established under chapter 43.135 RCW and
shall not propose expenditures in excess of that limit.
RCW 43.88.033.
2. Expenditure Limit Committee
Second, in order to ensure full compliance with the TPA, an
independent state agency was created to calculate and adjust the state

expenditure limit—the Expenditure Limit Committee (ELC).> See RCW

43.135.025(5). As correctly observed by Judge Allendoerfer below, the ELC

' Commencing July 1, 2007, the fiscal growth factor will be indexed to “average growth in
state personal income™ as opposed to inflation and population change. RCW 43.135.025(7).

? Originally, the state agency charged with this responsibility under the TPA was the Office
of Financial Management. See Former RCW 43.135.025(5).



is intended to be the “watchdog” of the TPA. Trans. (Feb. 28, 2006) at 17,
Trans. (Mar. 17, 2006) at 37. By explicit statutory design, the ELC is an
independent state agency that retains exclusive authority to set the state
expenditure limit. RCW 43.135.025(5). Although the ELC has a formal
meeting each November in which it calculates the respective state
expenditure limits, members of the ELC perform their functions year round.
See Trans. (Feb. 28, 2006) at 15.

The ELC is currently comprised of the Director of the Office of
Financial Management, chairs of the Senate Means and Ways Committee and
House of Representatives Appropriations Committee, and a representative
from the Attorney General’s Office. See RCW 43.135.025(5).> Thus,
although the ELC is comprised of several members of the Legislature, those
members are acting in administrative function when serving on the ELC.

At its annual meeting each November, the ELC is required by statute
to calculate three state expenditure limits. See RCW 43.135.025(6) (“Each
November, the state expenditure limit committee shall adjust the expenditure
limit for the preceding fiscal year...and then project an expenditure limit for
the next two fiscal years.”). Thus, the ELC calculates a state expenditure

limit for each given fiscal year three times over a span of three years.

3 Commencing July 1, 2007, the ELC will be expanded to include the ranking minority
members of the Senate Means and Ways Committee and House of Representatives
Appropriations Committee. See RCW 43.135.025(5).



Relevant to the present case, for example, in November 2004, the EL.C
established the limit for FY 2006.* In November of 2005, approximately
half way through FY 2006, the ELC adopted an adjusted limit for FY 2006.
Finally, in November 2006, after the close of FY 2006, which occurs on June
30, 2006, the ELC sets a final limit for FY 2006. Respondents refer to these
limits throughout their brief as the “established limit,” “adjusted limit,” and
“final limit,” respectively.

3. Adjustments to the State Expenditure Limit

Third, under the TPA certain events may trigger adjustments to the
various state expenditure limits. The TPA narrowly defines the
circumstances that justify such adjustments, including program cost
shifts/transfers and actual expenditures. Adding an additional layer of
complexity to this matter, the type of adjustment being performed determines
which expenditure limit must be adjusted.

The first type of adjustment that the ELC is authorized to perform
occurs when program costs or funds have been shifted or transferred in or out
of the GF. The limit is adjusted upward “if moneys are transferred to the
state general fund from another fund or account.” RCW 43.135.035(5).
Similarly, the limit is adjusted downward “if moneys are transferred from the

state general fund from to another fund or account.” RCW 43.135.035(4).

“ FY 2006 begins on July 1, 2005 and ends on June 30, 2006. See RCW 43.88.020(12).
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Adjustments based upon the transfer of funds have an immediate effect on
the state expenditure limit existing at the time of thé transfer. Thus, if the
Legislature transferred funds into the GF on June 30, 2005, the last day of FY
2005, the expenditure limit for FY 2005 would be adjusted upward in an
amount equal to the transferred funds. Similarly, if the transfer occurred on
July 1, 2005, the first day of FY 2006, the expenditure limit of FY 2006
would be adjusted accordingly.

The second type of adjustment that the ELC is authorized to perform
occurs when the ELC “adjust[s] the expenditure limit for the preceding fiscal
year based on actual expenditures and...the fiscal growth factor.” RCW
43.135.025(6) (emphasis added). This is often referred to as a “rebasing” of
the state expenditure limit. CP 339; 684. As a result of rebasing, it is worth
noting that the final state expenditure limit of any given fiscal year is
ultimately of little, if any, significance. This is because, in establishing the
limit for the following year, the ELC does not utilize the prior fiscal year’s
final expenditure limit for any portion of its calculation. Rather, pursuant to
RCW 43.135.025(6), the ELC calculates the limit based upon the prior year’s
“actual expenditures.” Thus, through rebasing, the TPA employs a “spend it
or lose it” principle. CP 1067. If not all funds are expended up to the
capacity of the spending limit, the unused spending capacity is lost the

following fiscal year. Id.
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Unlike an adjustment for a transfer of funds, which has an immediate
effect on the state expenditure limit in existence at the time of the transfer, an
adjustment based on actual expenditures can affect the state expenditure
limit only for the following fiscal year. Thus, for example, if the State failed
to expend all funds under the spending limit in FY 2005, the “spend it or lose
it principle” of rebasing would require that the limit for FY 2006 be
calculated based upon the funds actually expended in FY 2005 and not based
upon the FY 2005 limit itself (which would be higher).

4. Voter Approval for Exceeding Spending Limit

Fourth, limitations were placed on a narrow class of revenue
legislation. Under the TPA, “[i]f...legislative action... will result in
expenditures in excess of the state expenditure limit, then the action of the
legislature shall not take eftect until approved by a vote of the people at a
November general election.” RCW 43.135.035(2)(a).

5. Emergency Reserve

Finally, the TPA established a rainy day fund or “emergency reserve.”
RCW 43.135.045(1). When state revenues exceed the expenditure limit,
excess revenue is placed in the emergency reserve. Id. Thus, during years of
robust tax revenue, the State can adequately prepare for the lean tax year on

the horizon. The TPA also protects local jurisdictions by prohibiting the

State from imposing unfunded mandates. RCW 43.135.060.
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B. Legislature’s Reenactment of the TPA
Although the Legislature retains the authority to repeal the TPA, the
Legislature has not chosen to exercise that authority. Instead, the Legislature
has done the exact opposite—expressly ratifying the TPA:
Initiative Measure No. 601 (chapter 43.135 RCW, as
amended by chapter 321, Laws of 1998 and the amendatory
changes enacted by section 6, chapter 2, Laws of 1994) is
hereby reenacted and reaffirmed. The legislature also
adopts chapter 321, Laws of 1998 to continue the general
fund revenue and expenditure limitations contained in this
chapter 43.135 RCW after this one-time transfer of funds.

RCW 43.135.080(1) (emphasis added). Accordingly, the TPA is a creature

of the Legislature—a self-imposed limitation for fiscal discipline and good

governance based on the findings which were also readopted.’

In fact, as recently as 2005, the Legislature has reaffirmed its
commitment to the principles underlying the TPA. For example, the
Legislature reaffirmed that “citizens of the state benefit from a state
expenditure limit” and extolled the virtues of “strict spending accountability

and protection of...taxpayers.” See Laws of 2005, ch. 72, § 1 (codified at

RCW 43.135.010)).

5 Although legislation adopted via the initiative process is coequal to bills of the Legislature,
State v. Paul, 87 Wash. 83, 90, 151 P. 114 (1915), this Court apparently drew a distinction
between the two in Amalgamated Transit, 142 Wn.2d at 233-34. Because the TPA is