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I. STATEMENT OF INTEREST 

Amici's statements of interest are attached to this brief at 

Appendix 29. 

11. SUMMARY ARGUMENT 

When female employees are denied jobs, placed in less responsible 

positions, or terminated from employment because of their biological role 

in procreation, employers perpetuate the historical discrimination that 

assigned women to second-class status in the labor force simply because 

of their sex. That discrimination against pregnant employees is sex 

discrimination has been recognized under Washington law since the early 

1970's' when RCW 49.60.180 first prohibited sex discrimination in 

employment. See WAC 162-30-020(2) ("Discrimination because of 

pregnancy or childbirth lessens the employment opportunities of 

women"); see also Roberts v. Dudley, 140 Wn.2d 58, 62 n.2, 993 P.2d 901 

(2000) (allowing employee terminated due to pregnancy to proceed on 

claim of wrongful termination in violation of public policy on basis that 

RCW 49.60, among other statutes, embodies public policy against sex 

discrimination). 

To ensure equal opportunity for female employees, Washington 

law requires employers to provide on-the-job accommodations for the 
1 



temporary inability to work' caused by pregnancy or pregnancy related 

conditions, and leaves of absence if on the job accommodation is not 

possible. This requirement is a matter of preventing sex discrimination, 

completely separate from the prohibition of disability discrimination, and 

not subject to the proviso found in RCW 49.60.180 limiting the duty to 

accommodate disabled employees to those who can, with accommodation, 

perform their particular job. ( A ~ ~ . '  at 1-3) 

This conclusion is required by the purpose of the Washington Law 

Against Discrimination's (WLAD) prohibition of sex discrimination, 

which is "to equalize employment opportunities between men and 

women." Johnson v. Goodyear Tire & Rubber Co., 790 F.Supp. 1516, 

152 1 (E.D.Wash. 1992) (quoting WAC 162-30-020). The law's mandate, 

1 Amici will use the term "disability" to refer to the temporary inability to work without 
accommodation or leave needed due to pregnancy, conditions related to pregnancy and 
childbirth. However, pregnancy and childbirth are not "disabilities" under state or federal 
disability discrimination law; nor are many conditions related to pregnancy that may 
cause temporary inability to work considered disabilities. See e.g., EEOC Enforcement 
Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under 
the Americans with Disabilities Act (ADA): "Pregnancy is not a disability for purposes 
ofthe ADA. 29 C.F.R. pt. 1630, app. §1630.2(h)(1998). However, discrimination on that 
basis may violate the Pregnancy Discrimination Act amendments to Title VII." Available 
at htt~://eeoc.~ov/policy/docs/guidance-insuiries.html#N. See also McClarty v.7 
Totem Elec., 157 Wn.2d 214, 137 P.3d 844 (2006) (adopting ADA defmition of disability 
for the WLAD). 

For the Court's convenience, text of statutes, regulations and other materials are 
included in the Appendix and referenced by "App." and page number. 



as interpreted by the Washington Human Right Commission in its 

regulations, has been repeatedly approved by the Washington Legislature. 

See, e.g., RCW 49.78.390 (providing that family leave is in addition to 

leave required by RCW 49.60). 

Washington's early commitment to women's equality in 

employment progressed as our society's understanding of equality 

evolved. From its 1890 declaration that any work open to men must also 

be open to women, to the 1971 explicit requirement that employers not 

discriminate on the basis of sex, to the even later statutory provisions of 

leave from work for family obligations, the Washington Legislature has 

consistently maintained that a woman's place in employment must depend 

solely on her individual merit, and, at least since 1972, never on her 

temporary need for accommodation for her procreative function. This 

vigilance has been necessary because, unfortunately, women's second 

class status in the workplace remains a present-day reality. Without on- 

the-job accommodations for temporary inability to perform work which is 

caused by pregnancy or pregnancy-related conditions, or leaves of absence 

where accommodation is not possible, women are denied the equality 

promised to them by RCW 49.60. 



111. ARGUMENT 

A. The WLAD's requirement that employers 
accommodate disability related to pregnancy and childbirth 
reflects Washington's commitment to women's equality in light 
of their unique procreative role. 

1. For more than 30 years, the WLAD has 
prohibited adverse treatment of a woman because of 
pregnancy or childbirth, regardless of the treatment of 
employees. 

The WLAD prohibits sex discrimination, including discrimination 

based on pregnancy.3 See Dudley, at 62 n.2. To effectuate this mandate, 

the Washington State Human Rights Commission promulgated WAC 162- 

30-020 which provides, in relevant part, 

(3)(a) It is an unfair practice for an employer, because of pregnancy or 
childbirth, to: 

(i) Refuse to hire or promote, terminate, or demote, a woman; 

Pregnancy "includes, but is not limited to, pregnancy, the potential to 

become pregnant, and pregnancy related conditions." WAC 162-30-

020(2)(a).~ In addition, WAC 162-30-020(4)(a) requires that an employer 

Discrimination on the basis of sex was added to the WLAD in 1971. See J. S. K. 
Enterprises, Inc. v. City ofLacey, 6 Wn.App. 43, 53-54, 492 P.2d 600 (Wn. App. 1971) 
(discussing the amendment made by Chapter 81, Laws of 197 1). 

See also, Kuest v. Regent Assisted Living, Inc., 11 1 Wn. App. 36, 43 P.3d 23 (2002) 
(holding that WAC 162-30-020(2)(a) correctly interpreted the WLAD as prohibiting 
discrimination on the basis of the potential to become pregnant). 

4 



"provide a woman a leave of absence for the period of time that she is sick 

or temporarily disabled because of pregnancy or childbirth." 

These requirements are part of the regulation of "employment 

practices that disadvantage women because of pregnancy or childbirth" in 

violation of RCW 49.60.1 80, which prohibits discrimination on the basis 

of sex, including discrimination in hiring. While there have been several 

amendments to WAC 162-30-020 since these pregnancy provisions were 

first promulgated in the early 1970's,~ the prohibition of adverse action on 

the basis of pregnancy or childbirth and the requirement to provide leave 

for childbirth have remained.6 

Thus, Washington law has long treated pregnancy discrimination 

as a sui generis component of sex discrimination, and forbids it without 

regard to the comparative treatment of other employees. Because only 

See note 3, supra. 

The prohibition of adverse action and the leave requirement appeared in WAC 162-30- 
020(2)&(4), WAC 162-30-020(5) (1972) (App. at 12-14). In 1973, although there were 
amendments, the provisions remained. See WAC 162-30-020(4)&(5) (1973) (App. at 15- 
16). Subsequent amendments in 1999 provided the current version of the regulation and 
provided the definition of "pregnancy" at WAC 162-30-020(2)(a), carried the leave 
provision forward at WAC 162-30-020(5)(a)&(b), and replaced the former adverse 
treatment provision with the current list of unfair practices found at WAC 162-30-020(3), 
which includes discrimination in hiring practices. During the 1990's the WHRC revised 
its regulations to describe prohibited practices as "unfair practices." See e.g.,WSR 99-15- 
025 (App. at 4-9). 



women experience pregnancy and child birth, the failure to provide 

accommodation for that unique circumstance would harm female 

employees. WAC 162-30-020(4)(b) (App at 12- 1 4 ) . ~  

2. The Washington Legislature, through other 
enactments, has endorsed the Washington State Human 
Rights Commission's regulation. 

When the Washington Legislature regulated employment to allow 

parents time from work for family matters, including birth of children, it 

recognized the unique discriminatory effect of failure to accommodate 

temporary disability related to pregnancy and childbirth, by providing that 

parental leave under that legislation could not be reduced by leave taken 

under RCW 49.60 and WAC 162-30-020. 

The Family Leave Act (FLA) was first enacted in 1989. This law 

required employers to allow employees to take leave for up to twelve 

weeks for care of newborn, and specifically provided that this leave "is in 

addition to any leave for sickness or temporary disability because of 

pregnancy or childbirth." 1989 1st ex.s. c 11 s 3, codified at RCW 

' The 1973 WAC also provided that: "Pregnancy is an expectable incident in the life of a 
woman. .. . Practices such as terminating pregnant women, refusing to grant leave or 
accrued sick pay for disabilities relating to pregnancy, or refusing to hire women for 
responsible jobs because they may become pregnant, impair the opportunity of women to 
obtain employment and to advance in employment on the same basis as men." WAC 
162-30-020(1) (1973) (App. at 15-1 6). 
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49.78.030(4) (1989). The final bill report specifically referenced the 

WRHC's regulation as the source of the additionally required disability 

leave. See Rpt. 1581 at p. 2, available at 

http://search.leg.wa.gov/advanced 13 .O/main.asp . (App. at 17-2 1) 

In 1997, the Legislature amended the FLA to suspend its 

enforcement after enactment of the 1993 federal Family and Medical 

Leave Act (FMLA), except those provisions that granted employees 

greater protection than that provided by the F M L A . ~  Specifically, the 

Legislature required continued enforcement of the provisions ensuring that 

the leave required by RCW 49.60 for temporary disability related to 

pregnancy and childbirth be in addition to leave under the FMLA. l o  The 

report on the final bill again referenced the WLAD as requiring this 

additional leave: 

This internet address is the advanced search function of the Washington Legislature's, 
detailed legislative report page. Hereinafter this address will be referenced by "DLR". 
Citations herein to internet sources include the internet address for the document, and all 
such citations were last viewed on April 10,2007, unless otherwise noted. 

See Ch. 16, Laws of 1997, available at DLR (App. at 25-27) (emphasis added). 

10 Id. A new section, codified at RCW 49.78.005 (1997), carried over the language from 
the 1989 statute, stating, in relevant part, "The family leave required by [the FMLA] 
shall be in addition to any leave for sickness or temporary disability because of 
pregnancy or childbirth." 

http://search.leg.wa.gov/advanced


This leave is in addition to leave for sickness or temporary disability 
related to pregnancy or childbirth. Under Washington's Law Against 
Discrimination, the Human Rights Commission has adopted a rule 
requiring employers to grant a woman a leave of absence for the 
actual period of time that she is sick or temporarily disabled because 
of pregnancy or childbirth, with some exceptions related to business 
necessity. 

See Rpt. EHB 2093 at p. 1 ,  available at DLR. (App. at 22-24) 

In 2006, the legislature again amended RCW 49.78, see 2006 c 59 

1-25, bringing the FLA into general conformity with the FMLA, and 

again retaining the provision requiring additional leave for pregnancy and 

childbirth disability under RCW 49.60. RCW 49.78.390(1).11 The 

legislature thus reiterated its intention that pregnant employees receive 

unique accommodation. 

3. Other states have also enacted similar statutes 
and promulgated regulations prohibiting pregnancy 
discrimination and requiring accommodation. 

Washington law requires accommodation for pregnancy-related 

disability regardless of what accommodation was generally available for 

" That section provides: "Leave under this chapter and leave under the federal family and 
medical leave act of 1993 ... is in addition to any leave for sickness or temporary 
disability because of pregnancy or childbirth." In addition, RCW 49.78.360 reinforced 
the requirement of providing that leave, by stating, in relevant part, that, "Nothing in this 
chapter shall be construed: (1) To modify or affect any state or local law prohibiting 
discrimination on the basis of race, religion, color, national origin, sex, age, or 
disability.. . ." (App. at 28). 



other disabled employees. Washington was not alone in taking its view 

concerning pregnancy as sex discrimination. During the 1970's and 1980s 

other states enacted similar statutory requirements. See, e.g., 

Conn.Gen.Stat. 5 3 1 - 126(g) (1 977) and Mont.Rev.Codes 5 41 -2602 

(Smith Supp. 1977) (upheld in Miller- Wohl Co., Inc. v. Commissioner of 

Labor, 214 Mont. 238, 692 P.2d 1243 (1984), vacated, 479 U.S. 1050 

(1987), reinstated 228 Mont. 505, 744 P.2d 871 (1987) (following the 

decision in California Federal Sav. and Loan Ass'n v. Guerra, 479 U.S. 

272 (1987)). 

Still other states enacted regulations similar to WAC 162-30-020. 

Hawai'i, Ohio and Kansas have similar regulatory requirements. See, e.g., 

Sam Teague Ltd. v. Hawai'i Civil Rights Commission, 89 Hawai'i 269, 

278, 971 P.2d 1 104, 1 1 13 (1999) (agreeing with the Montana Supreme 

Court that the mandate of leave for pregnancy addressed the "disparate 

effect on women .. .."); McConaughy v. Boswell Oil Co., 126 Ohio App.3d 

820, 71 1 N.E.2d 719 (1998) (denying summary judgment on claim that 

reasonable leave not provided under Ohio Admin. Code 9 4112-5-

05(g)(5)&(6); Kansas Gas and Elec. Co, v. Kansas Com'n on Civil Rights, 

242 Kan. 763, 750 P.2d 1055 (1988) (regulation requiring employer to 



consider pregnancy related disability justification for leave otherwise 

unavailable did not constitute discrimination against male employee). 

4. RCW 49.60 requires on-the-job accommodation, 
when that is possible, rather than forced leave or 
termination. 

The requirement to provide on-the-job accommodations must go 

hand-in-hand with the requirement that employers provide leaves for 

pregnant employees regardless of whether such leaves are generally 

available to temporarily disabled workers. The WLAD does not allow an 

employer to refuse to provide an on-the-job accommodation, with the 

result that a woman who is capable of working is forced to take a leave 

(often unpaid).'? Such a reading of the statute is nonsensical; it allows 

adverse treatment on the basis of pregnancy, regardless of her ability to 

work, and without an overriding business necessity.I3 

A workplace that is structured around the "ideal" of a employee 

who has no childbearing function, and is able to work without on-the-job 

'' Even under the Pregnancy Discrimination Act, employers are required to provide on- 
the-job accommodations to pregnant employees on an equal basis with other temporarily 
disabled workers, if possible, before placing an employee on leave. See e.g., Carney v 
Martin Luther Home, Inc., 824 F.2d 643 (gth Cir. 1987). 

l 3  Amici agree with Amicus Washington Employment Lawyers' Association that the 
employer should have the burden of proving business necessity. 



accommodation or leave because of that function, is a workplace 

structured on the "ideal" male e m p l ~ y e e . ' ~  he WLAD does not permit 

such a gendered vision of Washington's workplaces. As the Washington 

Supreme Court explained in discussing the requirement to accommodate 

disabled employees, 

RCW 49.60 contains a strong statement of legislative policy. See 
RCW 49.60.010 and .030. When, in 1973, the legislature chose to 
make this policy applicable to discrimination against the handicapped, 
we believe it is clear it mandated positive steps to be taken. An 
interpretation to the contrary would not work to eliminate 
discrimination. It would maintain the status quo wherein work 
environments and job functions are constructed in such a way that 
handicaps are often intenszfied because some employees are not 
physically identical to the ideal employee. 

Holland v. Boeing, 90 Wn.2d 384, 388-89, 583 P.2d 621 (1978) (emphasis 

added). The Legislature, consistent with the WLAD's strong statements 

of public policy, has also chosen to mandate that positive steps be taken to 

accommodate pregnancy related disabilities and childbirth.15 Failure to 

l 4  See Kaminer, Debbie N., The Work-Family Conflict: Developing a Model of Parental 
Accommodation in the Workplace, 54 Am. U. L. Rev. 305, 310 (2004) (discussing this 
issue in the context of providing gender neutral attendance and leave policies, that are not 
male-centric and centered on an outdated version of the nuclear family). 

l 5  Amici do not contend, or mean to imply, that the WLAD7s disability accommodation 
analysis is appropriate for pregnancy accommodation. The nature of the temporary 
disabilities, the need for leave for childbirth, if not for pregnancy related disabilities, and 
the requirements of business necessity in order to justify failure to accommodate, all 
counsel against unreasoned application of disability discrimination doctrine. However, 

11 



require on-the-job accommodations to pregnant workers when necessary 

and possible, would "not work to eliminate discrimination," Id.; rather, it 

would prevent women who are qualified and able to work from being 

hired and from continuing to work while pregnant, with all that that means 

for career advancement and economic security, 

B. Because of sex discrimination, women have historically 
been precluded from professions, not hired in professions open 
to them if they were or might become pregnant, and were 
terminated or forced to take leave from their jobs because of 
pregnancy. 

There are many examples of this. Women were precluded from 

working as lawyers because their "'paramount destiny and mission" [was] 

to fulfill the noble and benign offices of wife and mother," which made 

them "unfit[ ] for many of the occupations of civil life." Bradwell v. 

Illinois, 83 U.S. 130, 141-142 (1872) 16 Wall. (1873). Women's hours of 

work were also limited under the theory that "woman's physical structure 

and the performance of maternal functions place her at a disadvantage in 

the struggle for subsistence is obvious. This is especially true when the 

accommodation under disability laws has provided employees with equal opportunity and 
employers with clear guidelines, and accommodation of pregnant employees should not 
be more complex. 



burdens of motherhood are upon her.. . ." Muller v. Oregon, 208 U.S. 412, 

421 (1908). 

These stereotypes that were applied to all women, regardless of 

their individual desire and ability to work, were applied over many years 

in many contexts. See, e.g., Goesaert v. Cleary, 335 U.S. 464 (1948) 

(upholding restriction preventing women from bartending). It was not 

until 196 1 that a woman's individual decision was recognized legislatively 

as overriding her ascribed domestic function. See, e.g., Hoyt v. Florida, 

368 U.S. 57, 62 (1961) (sustaining the legislative option granted to women 

as "the center of home and family" to refuse jury duty "unless she herself 

determines that such service is consistent with her own special 

responsibilities"). It was 197 1 before the Supreme Court completely 

abandoned this separate spheres analysis, if it can be called that, to hold 

that the Fourteenth Amendment's Equal Protection Clause prohibited sex 

discrimination against women who sought to be active in the public 

sphere. Reed v. Reed, 404 U.S. 71 (1971) (invalidating a state law giving 

a mandatory preference to males over equally qualified females as 

potential estate administrators). See also, B. Brown, A. Freedman, H. 

Katz, & A. Price, Women's Rights and the Law, at 209-210 (1 977). 



Further, rules requiring that female applicants or employees not be 

married or become pregnant were commonplace and for a long time 

judicially enforced. See, e.g., Phillips v. Martin-Marietta Corp., 400 U.S. 

542 (1971) (per curiam); Sprogis v. United Air Lines, Inc., 444 F.2d 1194 

(7th Cir.), cert. denied, 404 U.S. 991 (1971); Lansdale v. Air Line Pilots 

Ass'n, 437 F.2d 454 (5th Cir. 1971). Pregnant women were fired or placed 

on mandatory maternity leave, Cleveland Board of Education v. LaFleur, 

414 U.S. 632 (1974), and were denied accrued seniority and other 

benefits. Cf Nashville Gas Co. v. Satty, 443 U.S. 136 (1 977). This sad 

history of the social and legal sanction of sex discrimination was not 

related in any way to the actual ability or inability of women to work, and 

modern sex discrimination jurisprudence rejects this approach. 

Washington law has long recognized these principles. For 

example, in J. S. K Enterprises, 6 Wn. App. 43, 55, 492 P.2d 600 (Wn. 

App. 1971), the court in construing the new addition of sex as a basis of 

prohibited discrimination in the WLAD stated that "the principle of 

nondiscrimination requires that individuals be considered on the basis of 

individual capacities and not on the basis of a stereotyped characterization 
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attributed to women as a As applied here, that principle means 

that each woman's ability to work while pregnant should be accepted as a 

matter of course. If she indicates that her pregnancy is affecting her 

ability to work and that she needs an accommodation that would allow her 

to continue to work, or if she needs a leave of absence because of 

pregnancy, then she should be accommodated according to her 

individualized needs, in a manner that most protects her equal opportunity 

in employment. 

C. There is a continuing need for the prohibition against 
adverse action based in stereotypical assumptions about 
women and childbirth. 

The WLAD thus prohibits failure to hire or termination of 

employees because of pregnancy. It requires that pregnant employees", 

16 See also, State v. Brown, 7 Wash. 10, 34 P. 132 (1893) (quoting 1 Gen. St. & Codes, 5 
2961, the predecessor to RCW 49.12.200) (sustaining demurrer to information seeking to 
close saloon as a nuisance, on the ground that women worked there, because Washington 
law allowed women to work in any profession and state had failed to prove that the 
particular women involved "tended to draw together crowds of disorderly persons, or to 
debauch the morals of those resorting to the place.") 

Whether Ms. Hegwine is considered an applicant or an employee does not matter 
because the purpose of the WLAD is to ensure equal opportunity for women in 
employment, which would not be possible if an offer of employment could be denied 
because of a temporary pregnancy related disability without proof of business necessity. 
Amicijoin WELA's analysis on this point. 



like Stacey Hegwine, with related disability18 be accommodated on-the- 

job if possible, and if that is not possible, they should be placed on leave. 

As Justice O'Connor explained, "sometimes to treat men and women 

exactly the same is to treat them differently, at least with respect to 

pregnancy. Women do have the gift of bearing children, a gift that needs 

to be accommodated in the working world." Portia's Progress, 66 N.Y.U. 

L. Rev. 1546, 1557 (1991). 

Although the law no longer incorporates stereotypes that assigned 

incompetence to women in the working world, that world remains one 

filled with unexamined biases against women, and especially against 

pregnant women, or women that may become pregnant. Significantly, 

research shows that women who become pregnant are viewed by their 

supervisors as less competent in the workplace. Halpert, Jane, et al., 

Pregnancy as a Source of Bias in Performance Appraisals, 14 J. Org. 

Behav. 649, 650-55 (1 993). This study found that "performance reviews 

by managers plummeted after pregnancy." Id. at 650. 

l 8  Whether or not any of the asserted lifting requirements were an "essential hnction" of 
Ms. Hegwine's job, she did experience a lifting restriction because of her pregnancy that 
must be accommodated. 



Pregnant women are often seen as overly emotional, irrational, and 

less committed to their jobs. Id. at 655. Some co-workers avoid the 

pregnant woman, while others expect her to conform rigorously to the 

mandates of traditional femininity by being understanding, empathetic, 

nonauthoritarian, easy to negotiate with, gentle, and neither intimidating 

nor aggressive. Id. See also, Bistline, S.M. (1985). 'Make room for 

baby.' Association Management, 37(5), 96-98, 100 (with similar 

conclusions). These biases also negatively affect pregnant supervisors, 

causing impressions of incompetence and poor performance. See e.g., 

Corse, S.J., 'Pregnant managers and their subordinates: The effects of 

gender expectations on hierarchical relationships.' Journal of Applied 

Behavioral Science, 26: 25-47 (1990). 

Of particular relevance to the accommodation issue here is the fact 

that as recently as 10 years ago, a significant study found that "pregnant 

women are [frequently] regarded as invalids, not physically or emotionally 

capable of fulfilling the demands of their employment," without regard to 

their actual abilities. Pattison, H.M., Gross, H., Cast, C., Pregnancy and 

employment: The perceptions and beliefs of fellow workers. Journal of 

Reproductive and Infant Psychology, Aug/Nov 1997. Vol. 15, issue 314, p. 



303-314. No wonder that despite a 9% drop in birth rates, pregnancy 

discrimination charges are on the rise. l 9  

IV. CONCLUSION 

With more than sixty-eight million women in the workforce, 

including 72.9 percent of women with children under age eighteen,20 and 

with 78% of women between 18 and 64 working in the State of 

~ a s h i n ~ t o n , ~ 'it is imperative that the law simultaneously provide, as the 

WLAD does, equal opportunity by requiring temporary accommodation to 

their procreative function and the prohibition of adverse action based in 

stereotypical assumptions that WAC 162-30-020(3)(c) prohibits. 

DATED this 10th day of April 2007 

See one third increase reported by the U.S. Equal Opportunity Employment Comm'n,, 
at Pregnancy Discrimination Charges: EEOC & FEPAs Combined: 1997 to 2006, 
available at htt~:llwww.eeoc.gov/stats/pregnanc.html,and the WHRC's report that the 
topic subject to the most hits on its website is pregnancy discrimination. WHRC 
Strategic Plan 2006-201 1 Att. 1 at 2, Available at 
http:l/oh.wa.~ovlbudgetlmanage/strategic/12Ostrategicplan.pdf. 


20 Natfl P'ship for Women & Families, Women at Work: Looking Behind the Numbers: 
40 Years After the Civil Rights Act of 1964, at 12-13 (2004) ("Women at Work"), 
h t t p : / / p a i d s i c k d a y s . n a t i o n a l p a r t n e r s h i p . o r P / a l s  p3 library CivilRight 
sAffAction WomenAtWorkCRA40.pdf?doclD=590. 

21 Washington Office of Financial Management, Research Brief 27A, available at 
http:l/www.oh.wa.govlresearchbriefs/brief027/briefl)27A.pdf. 


http:l/oh.wa.~ovlbudgetlmanage/strategic/12Ostrategicplan.pdf
http://paidsickdays.nationalpartnership.orP/als
http:l/www.oh.wa.govlresearchbriefs/brief027/briefl)27A.pdf


Respectfully submitted, 

ACLU OF WASHINGTON FOUNDATION 
NORTHWEST WOMEN'S LAW CENTER 

By: Kathleen Phair Barnard 
Kathleen Phair Barnard, WSBA # 17896 
Schwerin Campbell Barnard & Iglitzin, LLP 



Appendix 

Table of Contents 


Document 

WAC 162-.30-020 


WAC 162-.30-020 (1 999 amendments) 


WAC 162-30 (1971) 


WAC 162-30 (1 972) 


WAC 162-30-020 (1 973) 


Final Repor-1: Bill 1581 (1 989) 


Final Report EHB 290.3 (1997) 


Allle~ldmellts to RCW 49.78 (1997) 


RCW 49.78 Excerpts 


A~tiici's Statements of Interest 


Page 


1-3 


4-9 


10-11 


12-14 


15-1 6 


17-2 1 


22-24 


25-27 


28 


2 9 




WASHINGTON ADMINISTRATIVE CODE 

TITLE 162. HUMAN RIGHTS COMMISSION (FORMERLY DISCRIMINATION, 


BOARD AGAINST) 

CHAPTER 162-30. SEX DISCRIMMATION 


Current wit11 amendments included in the Washington State Register, 
Issue 07-06, dated March 21,2007.. 

162-30-020. Pr,egnancy, childbirth, and pregnancy related conditions. 

( 1 )  Purposes. The overall purpose of the law against discrimination in employinent because of 
sex is to equalize e~nployme~lt men and wornen, This regulation explains how the opportunity ~ O I .  

law applies to elnploy~nent practices that disadvantage women because of pregnancy or 
childbis.th., 

(2) Findings and definitions. Pregnancy is an expectable incident in the life of' a woman. 
Discrimination against wonlen because of pregnancy or childbirth lessens the e~nploylnent 
opportunities of women. 

(a) "Pr,egnancy" includes, but is not linlited to, pregnancy, the potential to become pregnant, 
and pregnancy r'elated conditions.. 

(b) "Pregna~lcy related conditions" include, but are not linlited to, related medical conditions, 
miscal-riage, pregnancy tern~ination, and the complimtions of pregnancy. 

(3) Unfair practices. 

(a) It is an unfair practice for an ernyloyer, because of pregnancy or childbirtl~, to: 

(i) Rehse to hire or promote, terminate, ox demote, a woman; 

(ii) Inlpose differ'ent ternls and conditions of enlploynlent on a woman. 

(b) The sole exception to (a) of this subsection is if a11employer can demonstrate business 
necessity for the enlployment action. For example, an en~ployer hiring workcers into sl training 
program that cannot accomnodate absences for the first two lnontlls might be justified in 
refusing to hire a pregnant woman whose delivery date would occur during those first two 
months,. 

(c) It is an unfair practice to base e~nployment decisions or actions on negative assunlptions 
about pregnant women, such as: 

http:childbis.th.


(i) Pregnant wolnen do not r'eturn to the job after childbi~~th; 

(ii) The time away from work required for childberuing will increase the employer's 
costs; 

(iii) The disability period for childbirth will be unreasonably long; 

(iv) Pregl~su~twomen are frequently absent from work due to illness; 

(v) Clients, co-workers, or customer.s object to pregnant women 011 the job; 

(vi) The terms or conditions of the jab may expose an unborn fetus to rislc of harm 

(4) Leave policies. 

(a) An ernployer shall provide a wornan a leave of absence for the period of time that she is 
siclc or temporarily disabIed because of pregnancy or childbir~th. Elnployers must treat a 
woman on pregnancy related leave the sanle as other employees on leave for siclmess or 
other tempor'ary disabilities. For example: 

(i) If an enlployer provides paid leave for sickness, or other temporary disabilities, the 
employer should provide paid leave for pregnancy related siclless or disabilities; 

(ii) If the u~liform policy requises a physician's statement to verify the leave period, a 
physician's statement may be required to veri.fjr the leave period relating to pregnancy or. 
childbirth. 

(iii) If the uniform policy pernlits the retention and accrual of benefits, such as seniority, 
retirement, and pension rights, during the leave period for other temporary disabilities, 
the policy 11lust also permit it during leave for pregnancy related temporary disabilities. 

(iv) If the enlployer permits extensions of leave time (e..g., use of  vacation or leave 
without pay) for sickness or other temporary disabilities, the employer should pennit 
such extellsions for pregnallcy related siclcness or disabilities. 

(b) There may be circumstances when the application of the employer's general leave policy 
to pregnancy or childbirth will not afford equal opportunity f o ~  women and men. One 
circuinstance would be where the enlployer allows no leave for any siclcness or other 
disability by any employee, or so little leave time that a pregnant wo11m.n must terminate 
employment. Because such a leave policy has a disparate impact on women, it is an unfair 
practice, unless the policy is justified by business necessity.. 

(c) An e~nployer shall allow a woman to return to the same job, or a similw,job of at least the 
same pay, if she has talcen a leave of absence only for tile actual per'iod of disability relating 



to pregnancy or childbirth. Refusal to do so must be justified by adequate facts concerning 
business necessity. 

(d) E1np1oyer.s lnay be required to provide fanily ~nedical leave, in addition to leave under 
this chapter. Please see appropriate federal and state fanily and nledical leave laws and 
regulations. 

(5) Employee benefits. E~nployee benefits provided in part or in whole by the e~nployer nlust be 
equal for male and female employees. For example, it is an unfair pr,actice to: 

(a) Provide hll health insurance coverage to male employees but fail to provide full health 
insurance coverage, including pregnancy and childbirth, to female employees. 

(b) Provide maternity insurance to the wives of male e~nployees but fail to provide the same 
coverage to female employees. 

(6) Marital status immaterial. The provisions of this chapter apply irrespective of marital 
status. 

(7) Labor unions and employment agencies. The provisions of this chapter apply equally to 
employers, labor unions, and e~nploy~nent agencies. 

Statutory Authority: RCW 49.60.120(3). 99-1 5-025, S 162-30-020, filed 7112/99, effective 
8/12/99; Order 15, S 162-30-020, filed 912817.3; Order 11, S 162-30-020, filed 6/26/72. 

WAC 162-30-020, WA ADC 162-30-020 



WSR 99-15-025 

PERMANENTRULES 


HUMAN RIGHTS COMMISSION 


[ Filed July 12, 1999, 3 5 1  p.m ] 

Date of' Adoption: June 25, 1999. 

Purpose: To adopt irnprovernents to current Human Rights Cornlnission rules under Executive 
Order 97-02relating to clarity, eff'ectiveness, consistency wit11 statutory intent and case law, 
need, and fair-ness. 

Citation of Existing Rules Affected by tliis Order: Repealing WAC 162-16-020tl~rougli162- 16- 
1 70, 162-22-030, 162-22-040,162-22-050,162-22-060,162-22-070,162-1 6-080, 162-26-020, 

162-26-030,162-26-035,162-26-050,162-26-090,and 162-38-130;and amending WAC 162-

162-22- 10, 162-26-040, 
22-0 10, 162-22-020, 162-22-090, 100, 162-26-0 1 62-26-060,162-26-

070, 162-26-080, 162-26-100, 162-26-1 10, 162-26-1 20, 162-26-1 40, 162-30-010, 162-30-020, 

162-38-040,162-38-100,and 162-38-110 

Statutory Authority for Adoption: RCW 49.60.120(3). 

Adopted under notice filed as WSR 99-04-108on February 3,1999. 

Changes Other than Editing fkom Proposed to Adopted Version: In WAC 162- 16-240, restored 
phrase found in previous version of the rule (WAC 162-1 6-020). 

Number' of Sections Adopted in Order to Co~nply wit11 Federal Statute: New 0,Amended 1, 
Repealed 0;Federal Rules or Standards: New 0,Amended 1, Repealed 0;or RecentIy Ernacted 
State Statutes: New 0,An~e~lded0,Repealed 0. 

Number of Sections Adopted at Request of a Nongovermnental Entity: New 0,Anlended 0, 
Repealed 0. 

Number of Sections Adopted on the Agency's Own Initiative: New 17,Amended 17,Repealed 
28. 


Number of Sections Adopted in Order to Clarify, Streanline, or Reform Agency Procedures: 
New 0,Amended 0,Repealed 0. 

Number of Sections Adopted Using Negotiated Rule Making: New 0,Amended 0,Repealed 0; 
Pilot Rule Making: New 0,Amended 0,Repealed 0;or Other Alternative Rule Malting: New 17, 
Arnended 18,Repealed 28.EfTective Date of Rule: Thirty-one days after filing. 

WSR 99-1 5-025 excerpts 
htt~://www.le~.wa.gov/documents/ws1./1999/15/99-
15-025.11ti11 
last viewed April 10, 2007 
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July 12, 1999 

Sue .I do~dan 

Executive Director 

AMENDATORY SECTION(Amending Order 9, filed 9/23/71) 

WAC 162-30-010 
General ( (eppaeh))purpose and scope. 

((C. V& 

l4&€&#64,?:! Us€ $ 3 W w W 


. . , . 

Q F P V7 " ' -1 -rl?: CPK-- T T 
P----@-wW-
w))The genera1 purpose of'the law against discrimination in employment because of 

sex is to equalize emplovment op~ortunity for' men and women. This chapter interprets and 

-implements the sex discrinlination protection of RCW 49.60.1SO. and provides midance 

regarding certain specific forms of sex discrimination. 


[Order 9, $ 162-30-010, filed 9/23/71 .] 

AMENDATORY SECTION(kne~lding Order 15, filed 9/28/73) 

WAC 162-30-020 

((A%&mi+)) Pregnancy, childbirth, and pregnancy related conditions. 


. . 

(1) ( ( Y Y W 

( A + i @ b ~ PI-~ W ~ . . . 


~ ~ c + m b l q & & e 
ew . . w w 

&- ,, 

(2))) Purposes. The overall purpose of the law against discrilninatio~l in employn~ent because of 

. , )) is to equalize employment opportunity for men and women. This 


regulation explains how the law applies to e r n ~ l o ~ m e n t  
practices ((wkieh)) thatdisadvantage 

women because of pregnancy or childbir.tl~. 


WSR 99-1 5-0.25 excerpts 
littp://w\w.le~.wa.gov/docun~ents/wsrll999/15/99-15-025.htm 

Iast viewed April 10,2007 

((--sex 
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~FI%I=M 
f ) )  (2) Pdnnllotindinorrorrltr_))sand definitions. 
Pregnancy is an expectable incident in the life of a woman. Discrilnination against women 
becausc of pregnancy or cl~ildbirtl~ lessens the e~nploynlent opportuilities of wornen. 

{a) "Pregnancy" includes. but is not linlited to. pregnancy. the potential to beconle preenant. and 
pregnancy related conditions. 

/b) "Pregnancy related conditions" include. but are not limited to. related medical conditions. 
miscarriage. pregnancy termination. and the complications of vregnanc~. 

(3) Unfair Practices. 

(a) It is an unfair practice for an emplover. because of pregnancy or childbirth. to: 

fi) Refi~se to hire or pro~note. tenninate. or demote. a woman: 

[ii) Impose different telms and conditions of ernplovl~~ent on a woman. 

(b) The sole exception to (a) of this subsection is if an enlployer can demonstrate business 
necessity for the einulo~rnent action. For example, an ernployer hiring workers into a training 
program that cannot acconunodate absences for tlle first two ~nontlls rnigllt be justified in 
refusing to hire a pregnant wonlan whose delivery date would occur during those first two 
nlolitlls, ((€h+hm--- c:-

w)) decisions or actions on negative {c) It is an unfair practice to base e~ilploy~nent 
assunlptions about pregnant women. such as: 

(r)regnant wonlell do not return to the job after childbirtlz; 

(to-%&))(ii) The time away from work required for cllildbearing will increase the employer's 
costs; 

((@-Ria+)) (iii) The disability period for childbirth will be unreasonably long; 

((o&lwt))(iv) Pregnant wolnen are fiequently absent from work due to illness; 

((044&))
(v) Clients, co-worl<ers, or custonlers object to pregnant wolnen on the job; 

(vi)The terms or conditions of the iob may expose an unborn fetus to risk of'harm. 

WSR 99-15-0.25 excerpts 
http://www,le~.wa.~ov/doct1n~e~1ts/wsr/1999/15/99-
15-025.htm 
last viewed April 10, 2007 

http://www,le~.wa.~ov/doct1n~e~1ts/wsr/1999/15/99-


6%)) Leave ((-F-
. . .  

)) policies. 

(a) An employer shall provide a wonlan a leave of absence for the period of time that she is sick 
((-or telnporarily disabled because of pregnancy or childbirth. 

p&wift-*-
. . .  , 

+why,-&-)) En~ployersmust treat a wonian on pregnancy 
related leave the same as other eniplovees on leave for. siclmess or other tenlporary disabilities, 
For example: 

. . 

6si&Hal 

0)  If ((( 
swgwks))sickness, or other ((a&+S-p&)) temporary disabilities, ( ( i h w j b v  

. .  - )) an enlployer provides paid leave for ((p-l-amed 

the employer should provide paid leave for pregnancy related siclcness or 
disabilities; 

(ii) If the uniforni policy requires a pl~ysician's statement to veriQ the leave per.iod ( (hw&e~. . . .m)),. . . *  a physician's statement may be required to verify the leave period ((h 
thxb&&s))relating to pregnancy or childbirth. 

(iii) If the uniform policy pennits tlie retention and accrual of benefits. such as seniority. 
retirement. and pension rights, during the leave period for other tenlporary disabilities. the policy 
must also perniit it during leave for pr,egnancv related tenlporarv disabilities. 

fiv) If the employe^ ~ e r n ~ i t sextensions of leave time (e.g.. use of vacation or leave without pay) 
for sickliess or other teniporary disabilities. the employer should pemiit such extensions fors 
pregllancy related siclcness or disabilities. 

(b) ((Wkile))There may be circu~i~stances when the application of the enlployer's general leave 
((--)policy to pregnancy or childbirth will ((fxdwady)) afford equal . . 

opportunity for women and men((&wwsiyb-)). One 
circumstance wouId be where the enlployer allows no leave fox any sicluiess or, other disability 
by any employee, or so little leave time that a pregnant woman must terminate employment. 
Because such a leave policy has a disparate inipact on women, it is an unfair practice, unless tlie 

policy is justified by business necessity. 

(c) An employer shall allow a wonian to retun to tlie same job, or a sirililar job of at least tlie 
same pay, if she has taken a leave of absence only for tlie actual period of disability relating to 
pregnancy or childbirth. Refusal to do so must be justified by adequate facts concen~ing 
business necessity 

WSR 99-15-025excerpts 
http:llwww.leg.wa.gov/docunie~~ts/wsrl1999/15/99-15-025.l~tn~ 
iast viewed April 10, 2007 
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--- 
(d) Employers nay be requi~ed to provide family medical leave. in addition to -1)(( 

leave undel this chapter. Please see approw~iate federal and state fanlilv and ~lledical leave laws 
and repulations. 

( 5 )  Employee benefits. ((-e-
. . . .  

' '-%. . . , 

k==+~~d3- . . .  ".'es+wd-mw&e 
t ? i w & - k d - - w  

temHmkm- ef+-w--s. . . . .  
F=.=-@e+ . . . . . . . . . .  

e 

E111~1oyeebenefits provided in part or, in whole by the 
employer must be equal for male and fenlale employees.. For example. it is an unfair practice to: 

(Q)) Provide full health insurance coverage to male elnployees but fail to provide hll l~ealth 
insurance coverage. including pregrlancy and childbirth. to female e~nplovees. 

(b) Provide nlaterllitv insurance to the wives of Inale employees but fail to provide the same 
coverage to fernale employees. 

(6)Marital status immaterial. ((--. . 
- f h - b e mP b - m  ~ ~ 

0))The provisions of this chapter apply irrespective of ~llarital status. 

WSR 99-15-025 excerpts 
l~ttp:/lwww.lep.wa.pov/docu11~ents/~vsr/l999/15/99-
I 5-025.htm 
last viewed April 10, 2007 
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(7) Labor unions and employment agencies. ((W&+w-~ftt& 
i3q4eem$tf& kc: b 

employers. labor unions. and e~nploy~nent agencies. 

[Order 15, 8 162-30-020, filed 9/28/73; Order 1 1 ,  6 162-30-020, filed 6/26/72 ] 

WSR 99-15-025excerpts 
11~~://www.le~.wa.po~~/docun~e1~ts/ws1~/1999/15/99-
15-025 .htnl 
last viewed April 10, 2007 
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(5) Uava Bcnaftta. MbobLIitler caused o r  contriburad 
t o  by pmgnapcy, ~mlocn?riage, abortion, chLldbFtth, and 
rocovary rherefrom rre, f o r  all. job-related purpoass, tem-
potnr dFenbillltFea and ehouLd be treoced a s  ouch unddi my
tteeltK o r  temporaq d i a a b i l t t y  tnewunce or sick leave plan
avnilable  i n  connection 14th  pmploymwt. W r l i t t ~and 
unrrit ten employment polFcfqa and prnaticea involving mocteta 
such as the avo1lobFliey of extensions of leave time, che 
oacrual o f  benef i t s  m d  privi legso,  buch 4o  a r n i o r l t  ratira-
amt, psnsim righrd, md other aixvlcc e r c d l a  a n d  k n e f i r n ,  
und r at undrr any h s r l t h  o r  tab r a t y  d i aab i l i t  insuranco 
6Z l!cPle.v. p l m & m a l o t  i n f 0 . d  '#h&llbe applied to 
d F t i b l l i ~due t a  ,pmgnmcy or chlldirth on tha s m e  term6 
md conditions as they are appltmd t o  othmr twrpornrj
diarbLli t iaa .  

(6) near c r  Bmsfler, r f  ui am loyer provide# maternit
inuurwce 6.vet.9;c t o  r l v w  *ofmale ampLyma. . ehe o n .  
coverii e muat a b o  he p r o d d e d  t o  fmale em loycee*(4) Har.ci.~aI .~ . t .~ r i a l .  The law aI ldnbt  diosrininacion 
a d  &ale N ea app t o  married md unmarried wmsn a l ike .  
AII -1o~a.r'; rnatcr% leave Policy m d  benef i t s  *st epply
a q u d  io mrrrlod rrrd- manrx i id  mr~an. 

(%) Labor " n i t m a  . ~ l db m ~ m t  ~t LOh tnc%88.  an 
tmflir prrcc ca ox! r r or pn on or  &p o dt .qency to con-
duet ic* emirLI:ira a: b.& to kymwnLc!Zr ri+t. mdmr 
tha lw  and Ehaaa rogulationr.[order 11, 5162-30-020. f i l e d  
6/26/72, ) 
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preparatory courses on a bosis directly r e l a ~ d  to the failure 
of dre school 'system to inculdate English langungc skills. 

(d) Any ability grouping or trucking system employed 
by thc school system to deal with the spwid language skill 
needs of national origin-minority group dh,ildrcn must be 
designed to meet such language skill needs as soon as 
possible and must not operate as an.cdu.cationa1 dcadend or 
permanent track. 

(e) School districts have ihe responsibility to ndquately 
notify aationol origin-minority gr;oupparents of school 
activities which an called to the attention of,orhcr parents. 
Such nodce in order to be adequate may have to, be provided 
in a language other than English, 

(2) This section is intended to be consistent with the 
requirements of section 601 the United Statas Civil Rights 
ACr of 1964,. 42 USC section 20004 and the regulations of 
tho United States Department of Health, Education and, 
Welfure, 45 CFR Pan SO, and EIEW guidelines to selected 
school districts dated 10 July 1970,35 Fed.Reg. 11595, as 
interpreted in Lait 11. Nichols, 39 L & 26 1, 94 S, -Ot., .. , ., 
(1974) Parts (a), .(c), (dl, and (e) of paragraph ( I )  a n  takcn 
verbarim from the 10 July. 1970 HEW guideline. 

Cbnpter 162-30 WAC 
SEX DIS-ATION 

WAC 

162-30-010 Gened oppmxh. -

162.30.020 Mstcrnity, 

YAC 162-30-010 Gmeral nppmnch, In the interest 
of colr'sistqnoy and to avoid confusion on the,pan of persons 
governed by both rhe stntc and federal sex discrimination 
laws, the commission will gentrally follow interpretations of 
the sex discrimination pmvkions.of 7'itl~ of the lJniLcd 
States Civil Rights Act of 1964 ,42  USC fi. 2000e and 
following, where .the federal nct is corr)pnmblt to, the  s.tatc 
act. See in particular part 1604 of th? regulations of the 
United States Equal Employmcnr Opportunity Commission, 
42 [29] CFR Pan 1604. The commission will not follow 
federal pncedcnts where i t  bbljevcs that a different inrerpn- 
fation will betrer c m y  out the purposes of the state act. 
(Ordcr 9, fi 162-30-010,filtd 983/11] 

C 

WAC 162-30-020 Maternity. (1) Findhgs. Preg-
nancy is an expectable incident i n  the life of a woman. 
Many women of childbearing age depend On rheir jobs for 
economic support. Prncticcs such ns -terminating pregnant 
women, refusing to grant leave or accrued sick pay for 
disabilirics a'alutidg to pmgnancy, or refusing to hire womcn 
for  responsible jobs because they may b e ~ o m c  prcgnant, 
impair the opportunity of wbmcn TO obtain employincnt and 
to advance in emgloyment on the same basis as men. Such 
pr.actices discn'minntc ngninst womcn because of their sex. . (2) Purposes, The purpose of the law against dhrinii-
nation in employment beceusc of sex (chapter 49.60 RCW) 
is to equalize employment oppomniry for men and women. 
This regulation explains how the I'aw npplies to przictices 

which disaduahtagc women because of pregnancy or child- 
bkrh 

(3) Hiring pregnant woinea. It is an ,unfair practice 
for tin employer to refuse to him d qu~lifjcdwoman because 
of pregnancy unless doing so would be unreasonable in view 
of tHc n~cmsitics of the business. 'Theburden shall be on 
(he employer to show that a decisiijn not to hire o pregnant 
woman wns based on adquate fa& concerning h , ~individu-
al ability to pedo~nlthe job cir adequate facts :concerning 
business necessity. For example, an employer hiring 

-	 workerr; into a usining'ptogmm that cannot accornm~odiite 
&bscqcas for tho first tt4o months might bc justified in 
refu?ing to hire a prcgnant woman whose delivery date 
would occur during .those fust two mdnths. On tho ocher 
hand, negative assumptions about pregnnnt women in 
employment must not influence the hirink decision. Such 
absumptions in'cludo but an: not lirh3ted to: 

(a) That pregnant women do not reiurn to the job after 
childbirth; ,I 

(b) Thar the time nway from work required for child- 
bearing will increasc the amploytr's costs; 

(c) That the disnbility period for childbirth will  be 
unreasonably long; 

(dl That pregnant women are frequently absent from 
work due to ilhess; 

(e) That clients, co-workers, or  customers object to 
pregnant women on the job: 

(4) Trciotmerit of employed vomen, It is an unfair 
practice for an cmployi?t to discharge a'woman. penalize her 
in terns or conditions of employment, or in any way Iimit 
the job opportunities of a woman because she is pregnant or 
may require rime nway from work for childbearing. 

' 
(5) Leeve for temporary dlsntillity, 
(a)'An employer shall provide a woman a leave of 

absence for the period of tinit that she is sick or tempornrily 
disa'bred because of pregnmcy or'childbirth: A leave in 
excess of tbc tlctud period of sickness or disability is ,not 
required by ttic law o r t h i s  regulation. The terms and 
condi t ions  of t h e  l eave  shall  be dttcrmi'n.cd by athe 
empJoyer's policy a n  temporary disability, unless the policy 
conflbb with Ulis regulation..' For exampllc: 

(i) If advance notice is rquired f4r a leave for plinncd 
surgcrics, or other anticipated disabilities, i t may be required 
also far a leave' for childbirth; 

(iZ) If the uniform pol i~y f i q u i f d a  physikinn's s la te  
ment to verify the leave period for other disirbil'ities; n 
physician's staternen1 may be'rcquircd to verify leave 
period for disabilities relating.to:pfegnancy or childbirrk. 

(b) While applicaiion 6f the employtr's general leave 
policy to disability because of p-egnjricy or  childbirth will 
ordinarily afford equal opxjortunily for women rind men, 
there may b6 circum~ta,ntefwhen this is not so.' One 
circomsu~ncc would be where the employer allows no leave 
for any sickness or other disability by any employee; or so 
little lcavc rime that a pregnnnt woman must terminate 
employment, Because such a leave policy has a disparale 
impact on women, it is on unfair practice. unless the policy 
is justified by business necessity. 

(c) An employcr shall allow o woman to return to the 

same job, or a similar job of at least the s m e  pey, jf she has 

taken a leave  of absence only for the actual period of 

disability releting to pregnancy or childbirth. Refusal to do 


(199'7 Ed) 
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SHB 1581 


BY House Committee on Commerce & Labor (originally 
sponsored by Representatives Wang, Brough, Cole, 
Miller, Vekich, Anderson, R. King, Winsle y, Hankins, 
Rector, Brekke, Appelwick, Jacobsen, Leonard, Dellwo, 
Nutley, Locke, Belcher, H. Sommers, 
R. Fisher, Wineberry, Sayan, Prentice, Valle, Crane, 

Nelson, Ebersole, Fraser, Phillips, Rust and Basich) 


Providing for family and medical leave. 


House Cornmitte on Commerce & Labor 

Rereferred House Committee on Appropriations 


Senate Committee on Economic Development & Labor 

SYNOPSIS AS ENACTED 


BACKGROUND : 

The growth in two wage-earner families, single parent 

families, and working women, among other factors, has 

prompted an examination of employer leave policies to 

better accommodate employees. 


In 1987, the House of Representatives passed family 

leave legislation which would have provided for 16 

weeks of unpaid, job-protected leave to care for a 

newborn or adoptive child or a family member with a 

serious health condition. The bill died in the Senate 

and the Legislature established a Select Committee on 

Employment and the Family to study family leave and 

related issues. The Select Committee recommended what 

became known as the "family care" law, which was 

enacted in 1988. The family care law requires all 




employers to allow employees covered by industrial 

welfare (all major employee groups except agricultural 

employees) to use accrued sick leave to care for their 

children with health conditions requiring treatment or 

supervision. 


Human Rights Commission rules also address leave from 

employment in a limited way. All employers with eight 

or more employees must grant a woman a leave of 

absence for the period of maternity disability. No 

leave is generally required beyond the period of a 

woman's disability or for other new parents, such as 

fathers and adoptive parents. However, an employer 

must treat men and women equally. If, for example, an 

employer grants leave to women to care for newly 

adopted children, the employer must also grant leave 

to men. 


SUMMARY: 


FAMILY LEAVE 


Coverage 


Employees of covered Washington employers are entitled 

to unpaid, job-protected family leave. The family 

leave provisions apply to an employee who worked for a 

covered employer at least 35 hours per week during the 

previous year. Private business or local government 

must provide family leave if the employer employs 100 

or more persons either at the place where the employee 

reports for work, or if the employer maintains a 

central hiring location and customarily transfers 

employees among workplaces, within a 20 mile radius of 

the place where the employee reports for work, The 

state government must also provide family leave. 


An employer may limit or deny family leave to up to 10 

percent of the employer's workforce in the state which 

the employer designates as key personnel, or to the 

highest paid 10 percent of the employer's employees in 

the state. Limitations are placed on an employer's 

designation of key personnel. 


Leave 




An employee is entitled to 12 weeks of family leave 

during any 24 month period for the following reasons: 


o 	To care for a newborn biological child or 

stepchild, or adopted child under the age of 

six. The leave must be completed within 12 

months of the birth or adoption placement, 

or 


o 	To care for a child with a terminal health 

condition. 


The leave is in addition to any maternity disability 

leave. 


Job protection and benefits 


An employee returning from leave is entitled to 

reinstatement to the same position or a position with 

equivalent benefits and pay within 20 miles of the 

employee's workplace, or, if the employer's 

circumstances have changed, to any other position 

which is vacant and for which the employee is 

qualified. The right to reinstatement does not apply 

if the employee's position is eliminated by a bona 

fide restructuring or reduction-in-force, the 

workplace is shut down or moved, or if the employee 

takes another job, fails to provide timely notice of 

leave, or fails to return on the established ending 

date of leave. 


If an employer provided medical or dental benefits 

prior to leave, the employee may continue coverage by 

paying for the continued coverage. 


Other provisions 


Notice. An employee planning to take family leave for 

the birth or adoption of a child must give the 

employer at least 30 days' written notice of the dates 

of leave. The employee must adhere to the dates 

unless the birth is premature, the mother is 

incapacitated such that she is unable to care for the 

child, or an adoption placement is unanticipated, in 

which case the employee must state revised dates as 

soon as possible but at least within one working day. 

The employer and employee may also agree to alter the 

dates of leave. 




If leave to care for a child with a terminal health 

condition is foreseeable, the employee must give the 

employer at least 14 days' notice of the leave and 

make a reasonable effort to schedule the leave so as 

not to unduly disrupt the operations of the employer. 

If the leave is not foreseeable, the employee shall 

notify the employer of the leave as soon as possible, 

but at least within one working day. 


If an employee fails to give the required notice the 

employer may reduce or extend the leave by three 

weeks. 


Use of paid leave. An employer may require an 

employee to use the employee's paid leave before 

taking unpaid leave. 


Reduced leave schedule. With the employer's approval, 

an employee may take leave by working fewer than the 

employee's usual hours or days per week. 


Confirmation by health care provider. An employer may 

require confirmation by a health care provider in case 

of a dispute regarding premature birth, incapacitation 

of the mother, maternity disability, or terminal 

health condition of a child. 


General provisions. The Department of Labor & 

Industries is directed to administer the family leave 
provisions. The department must furnish employers 
with a poster which describes the law. 

An employee may file a complaint with the department 

within 90 days of an alleged violation of the family 

leave or adoptive leave provisions. The department 

may fine an employer up to $200 for the first 

violation and up to $1000 for each subsequent 

violation. The department may also order an employer 

to reinstate an employee, with or without back pay. 

Employees do not have a private cause of action. 


The department is directed to cease enforcing the act 

upon the effective date of any federal act which the 

department determines, with the consent of the 

Legislative Budget Committee, to be substantially 

similar to Washington law. 


LEAVE FOR ADOPTIVE AND OTHER PARENTS 




An employer must grant a parent adopting a child under 

the age of six and a stepparent of a newborn child 

leave under the same terms as the employer grants 
leave to biological parents. An employer must also 

grant leave to men and women upon the same terms. An 

employer is not required to grant men leave equivalent 

to maternity disability leave. The provisions for 

adoptive and other leave apply to all employees 

covered by industrial welfare. The Department of 

Labor and Industries is directed to administer and 

enforce the adoptive leave provision. The department 

may assess penalties for infractions. 


VOTES ON FINAL PASSAGE: 


House 57 39 


First Special Session 

House 50 31 

Senate 27 18 (Senate amended) 

House 78 16 (House concurred) 


EFFECTIVE: September 1, 1989 
SHB 1581 6/15/99 [ ] 
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Synopsis as Enacted 

Brief ~ e s c r i ~ t i o n : ~ c l ~ i e v i ~ ~  consistency between state and federal family leave 
requirements. 

Sponsors: Representatives Boldt, McMorris, Lisk, Clements and Noneyford 

House Conunittee on Corllmerce 8t Labor 

Senate Comnlittee 01.1Conm~erce& Lab01 

Background: State fanlily leave law. In 1989, the state fanily leave law was enacted. 
The family leave law applies to employers of 100 or Inore employees and to all state 
government employers. The law entitles a cover.ed en~ployee to up to 12 worlc weeks of 
unpaid family leave during any 24-month. period to care for the employee's newborn child 
or, adopted child under the age of six, or to care for the employee's ter~llinally ill child 
who is under age 18. 

An enlployee il~ust give 30 days' written notice of his or her plan to take farnily leave 
except in specified circun~stances wl~en notice must be given as soon as possible. On 
return from leave, the ernployee is entitled to the same employment position as he or she 
held when leave commenced or to a position with equivalent benefits and pay at a 
workplace within 20 miles of the original workplace. 

This leave is in addition to leave i b r  siclu~essor ternporary disability related to pregnancy 
or childbii-th. Under Washingtol~'~ L,aw Against Discrimination, the Human Rights 
Cornnlission has adopted a rule requiring employe~s to grant a woinan a leave of absence 
for the actual period of time that she is sick or temporarily disabled because of pregnancy 
or childbirth, with some exceptions related to business necessity Generally, an 
employer's policy on leave for disability n~ust  treat pregnancy and childbirth the same as 
otller disabilities. 



If the fanily leave entitlerncnts are violated, the e~nployee may file a conlplaint with the 
Deparlnlent of Labor and Industries The departnlent ]nay issue a notice of infraction and 
e~nploye~sfound to have con~mitted an infraction are subject to a penalty of up to $200 
for a first offense and up to $1,000 per infraction for continuing to violate the fanlily 
leave law. If '31 elllploye~ fails to reinstate an employee, reinstatement rnay be ordered 
with or without back pay. 

Federal fanlily and medical leave law. Tlle federal Family and Medical Leave Act was 
enacted in 1993 The federal law applies to enlployers of 50 or cnore employees and 
entitles e~nployees to up to 12 weeks of unpaid leave in any 12-month period. En~ployees 
may take leave to care for tIie employee's newborn child or adopted child under age 18 or 
to care for a spouse, child, or paent with a serious health condition, 01 because of the 
serious healtl~ condition of'the employee that makes the en~ployee unable to perform his 
or hex job "Serious health condition" includes ally period of incapacity due to pregnancy 
or prenatal care. Special leave iules apply to certain educatiol~al employees 

The employee must provide 30 days' notice when the leave is foreseeable, On return 
f1.0111 leave, an e~nployee generally is entitled to be restored to tlle sane  employ~nent 
position as l ~ e  or she held when leave conlnlenced or to a position with equivalent pay 
and benefits. Rules adopted to inlple~nent the feder,al law require the enlployee to be 
reinstated to the sanle or. a geographically proxinlate worksite. 

The U S Department of Labor is authorized to investigate complaints and bling actio~ls 
in court to recover damages for violations. Employers are liable for wages lost by the 
employee or actual monetary damages, and double damages may be awarded 
Elllployees may be ordered reinstated. Employees may also file civil actions to recover 
these damages, 

Under the federal law, a state law that provides greater family or medical leave rights is 
not superseded by the federal law. 

Sunmary: The Department of Labor and Industries is directed to cease ad~ninistration 
and enforcement of the state family leave law until the earlier of the following dates: 

$the effective date of repeal of the federal fanlily and medical leave law; or 

$.July I of'the year following the y e a  that the federal fanlily and nledical leave law is 
amended to provide less leave than the state law. In deternlining whether the federal law 



provides the same or Illore leave, the depa~tment nus st only consider whethei: (1) the 
total period of  leave under the federal law is 12 01 more weelts in a 24-month period; and 
(2) whether the types of leave undel the federal law are similm to the types of lcave under 
the state law. 

Two requirements under the state family leave law will continue to be enforced, Izowever. 
First, sm employee's right, upon returning from leave, to be 1,eturned to a workplace 
within 20 miles of the original worl(p1ace remains in effect. Second, the fanlily leave 
entitlement under federal law is in addition to leave for sickness or temporary disability 
because of pregnancy or childbirth. These requirements will be enforced as provided 
under the state family leave law, except that an employer receiving an initial notice of 
infraction will have 30 days to take corrective action and no infraction or penalty nlay be 
assessed if the enlployer co~nplies with the requirements of the initial notice.. 

Votes on Final Passage: 

House 96 0 

Senate 47 0 
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ENGROSSED HOUSE BILL 2093 


Chapter 16, Laws of 1997 
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1997 Regular Session 


FAMILY LEAVE--CONSISTENCY WITH FEDERAL REQUIREMENTS 


EFFECTIVE DATE: 7/27/97 


Passed by the House March 15, 1997 CERTIFICATE 

Yeas 96 Nays 0 

I, Timothy A, Martin, Chief Clerk of 
the House of Representatives of the 
State of Washington, do hereby certify 

CLYDE BALLARD that the attached is ENGROSSED HOUSE 

Speaker of the BILL 2093 as passed by the House of 


House of Representative8 Representatives and the Senate on the 

dates hereon set forth. 


Passed by the Senate April 8, 1997 

Yeas47 Nays0 


BRAD OWEN TIMOTHY A. MARTIN 

President of the Senate Chief Clerk 


Approved April 15, 1997 FILED 


April 15, 1997 - 5:18 p.m. 

GARY LOCKE Secretary of State 


Governor of the State of Washington State of Washington 




ENGROSSED HOUSE BILL 2093 


Passed Legislature - 1997 Regular Session 

State of Washington 55th Legislature 1997 Regular Session 


BY ~e~resentatives
Boldt, McMorris, Lisk, Clements and Honeyford 

Read first time 02/20/97. Referred to Committee on Commerce & Labor. 

AN ACT Relating to achieving consistency between state and federal 

family leave requirements; and adding a new section to chapter 4 9 , 7 8  

RCW. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 


NEW SECTION. Sec. 1. A new section is added to chapter 49.78 RCW 

to read as follows : 

(1) Except as provided in subsection (2) of this section, the 


department shall cease to administer and enforce this chapter beginning 


on the effective date of this section, and until the earlier of the 


following dates: 


(a) The effective date of the repeal of the federal family and 

medical leave act of 1993 (Act Feb. 5 ,  1993, P.L. 103-3, 107 Stat. 6); 

0r 
(b)July 1st of the year following the year in which amendments to 

the federal family and medical leave act of 1993 (Act Feb. 5 ,  1993, 

P . L .  103-3, 107 Stat. 6 )  take effect that provide less family leave 

than is provided under RCW 49,78.030. In determining whether the 

federal law provides the same or more leave, the department shall only 

consider whether ti) the total period of leave allowed under the 

P - 1 EHB 2093 .SL 

26 



amended federal law is twelve or more workweeks in a twenty-four month 


period, and (ii) the types of leave authorized under the amended 


federal law are similar to the types authorized in this chapter. 


(2) An employeef s right under RCW 49.78.070 (1) (b) to be returned to 

a workplace within twenty miles of the employee's workplace when leave 

commenced shall remain in effect . The family leave required by U.S .C3 

29.2612 (a) (1)( A )  and ( B )  of the federal family and medical leave act of 

1993 (Act Feb. 5, 1993, P.L. 103-3, 107 Stat. 6 )  shall be in addition 

to any leave for sickness or temporary disability because of pregnancy 

or childbirth- The department shall enforce this subsection under RCW 

49.78.140 through 49.78.190, except that an initial notice of 


infraction shall state that the employer has thirty days in which to 


take corrective action. No infraction or penalty may be assessed if 


the employer complies with the requirements of the initial notice of 


infraction. 


Passed the House March 15, 1997. 

Passed the Senate April 8, 1997. 

Approved by the Governor April 15, 1997. 

Filed in Office of Secretary of State April 15, 1997. 


EHB 2093..SL 




Family Leave 49.78. 


RCW 49.78.390 

Relationship to federal family and medical leave act. 


(1) Leave under this chapter and leave under the federal fanlily and medical leave act of 
199.3(Act Feb..5 ,  199.3,P.L. 103-3, 107 Stat. 6) is in addition to any leave for sicluless or 
temporary disability because of pregnancy or childbirth. 

(2) Leave taken under this cl~apter IIIUS~be taken concur~e~ltly wit11 any leave talten 
under the federal fainily and medical leave act of' 1993 (Act Feb. 5, 199.3,P L.  103-3, 107 
Stat..6). 

RCW 49.78.360 
Effect on other laws. 

Nothing in this chapter shall be construed: (1) To nlodifj or affkct any state or local law 
prohibitil~g discriminatioi~ on the basis of race, religion, color, national origin, sex, age, 
or disability; or ( 2 )  to supersede any provision of any local law that provides greater 
family or medical leave rights than the rights establislled unde~ this cl~apter'.. 



AMICI'S STATEMENTS OF INTEREST 

The American Civil Liberties Union of Wasllington ("ACLU") is a state-wide, 

nonpartisan, nonprofit organization of over 20,000 membe14s, dedicated to protecting and 

advancing civil rights and civil liberties tl~roughout Wasllington. The ACLU has 

appeased fi-equently in courts in Washington involving women's right to receive equal 

treat~nent in family courts, to be free from discrinlination on the basis of pregnancy, and 

to be free fiom government policies that place women at increased danger of donlestic 

violence. 

The Northwest Wolnen's Law Center ("NWLC") is a regional non-profit public 

interest o~ganization that worlts to advance the legal rights of all wolnen tlu-ougll 

litigation, legislation, education and the provision of legal illforrnatio~l and 1.befeel.ra1 

services. Since its founding in 1978, NWLC has been dedicated to protecting and 

ensurillg women's legal rights, includi~lg the right to equality in the worlcplace 

Througl~outits history, NWLC has been ir~volved in both litigation and legislatioll aillled 

at: ending all fonns of discrimination against women. Toward that end, NWLC has 

participated as cou~lsel and as anlicus curiae in Wasllillgton in numerous cases involving 

the rights of women to worlc fiee fron~ sex discrilnination and sexual harassment. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

