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COURT OF APPEALS, DlVlSlON I1  


OF THE STATE OF WASHINGTON 


STACY L. HEGWINE, 


Appellant. 


VS. 


LONGVIEW FlBRE COMPANY, INC., 

a Washington corporation, 


Respondent 


I.  INTRODUCTYON 

Ms. Hegwine contends that the trial court erroneouslq applied 

Washington law to the facts of this case, whether her claim is vie\ved as a 

claim of sex discrimination or disability discrimination. This brief will 

address the arguments made by Longvieu Fibre Company ("Fibre") in the 

Brief of Respondent. 

11. PREGNANCY DISCRIMINATION 

Fibre ~nalces two arguments uith regard to Ms. Hegwine7s claim of 

pregnancy discrimination: 1) Ms. Hegwine did not meet her burden of proof; 



anci 2) thc decision to not employ Ms. H e g ~ i n c  was dictated by a "business 

necessity." Both arguments fail. 

A. 	 Ms. Hemvine Established a Prima Facie Claim of Pre~nancv 

Discrim~nation. 

The parties agree that Ms. Hegw~ne established a prima facie case of 

gender discrimi~iation upon a showing that (a) she belongs to a protected 

class; (b) she suffered an adverse emnployment action; and (c) she suffered an 

adverse employment action becauhe of her sedpregnancy. Brief of 

Respondent, p. 19. In a footnote, Fibre also concedes tI1a.t Ms. Hegwine need 

only shou that her pregnancy M as a "substantial factor" in the adverse action. 

Brief of Respondent, p. 19, fn.6. Further, for purposes of this appeal, Fibre 

has conceded that Ms. Hegbvine made the required showing and established 

a prima facie case of gender discrimination. Brief of Respondent, p. 19. 

Nonetheless, Fibre vehemently argues that Ms. Hegwine's pregnancy 

was not a substantial factor in the adverse decision. The court, however, 

found that Fibre's decision was based on a lifting restriction "due solely to the 

pregnancy" and properly concluded that the lifting restriction was a 

"pregnancy-related condition" as defined in WAC 1 62-30-020(2)(b). CP 17. 



These findings alone establish a ~iolation of the Washington Lau Against 

Discrimination. It is an unfair practice to refbse to hire a woman because of 

a pregnancy-rclated condition. WAC 162-30-020(2), (3)(a)(i). It was error 

for the court to conclude otherwise. 

In apparent recognition of this fact, Fibre essentially asks the Court to 

invalidate the pregnancy regulations. However, Division I has previously 

recognized that "the prohibition against sex discrimination under RCW 

49.60.180 . . . clearly enconlpassed discrimination based on a woman's 

potential to become pregnant and her need to have time away from work for 

childbearing, prior to the change in the administrative code. specifically 

including this form of discrimination." Kzrest 11.R e g e ~ t  As,risted Living, I 1 1 

Wn. App. 36, 43, 43 P.3d 23 (2002). In Kuest, the Court noted that the 

legislature has specifically declared that discrirnination against fadmilies with 

children "menaces the institutions and foundation of a free democratic state."' 

The legislative purpose of RCW 49.60 provides: 

This chapter .. is an exercise of the police power of'the state 
for the protection of the public welfare, health. and peace of 
the people of this state, and in fulfilllllent of the provisions of 
the Constitution of this state concerning civil rights. The 
legislature hereby finds and declares that practices of 
discrimination against any of its inhabitants because of race, 
creed, color, national origin, families with children, sex, 
marital status, age, or the presence of any sensory, mental, or 



The Klrest Court enforced the regulation, holding that an enlployer violates 

RCW 49.60 if it tenninates a woman based on her potential to become 

pregnant. Id 

B. Fibre Failed to Plead or Establish a Business Necessitv. 

The sole exception to the prohibition against failing to hire due to 

pregnancy is where an employer can demonstrate a business necessity for the 

decision. WAC 162-30-020(3)(b). "Business necessity" is an afirniative 

defense which must be pled and for which the Defendant carries the burden 

of proof. Fibre does not dispute that it failed to plead the defense. 

Consequently, the term "business necessity" does not appear in the court's 

Findings of Fact and Conclusions of Law. CP 14-18. Nevertheless, Fibre 

requests that this Court excuse its failure to plead the defense and rule that 

business necessity is proven if an employer can establish an inability to 

reasonably accommodate. This is an odd argument in light of Fibre's current 

physical disability ... are a matter of state concern, that such 
discrimination threatens not only the rights and proper 
privileges of its inhabitants but menaces the institutions and 
foundation of a free democratic state. 

RCW 49.60.010. 



position that a disability accommodation analysis is not appropriate2. 111any 

event,"business necessity" under WAC 162-30-020(3)(b) is not synonqinous 

with an inability to reasonably accommodate. 

To establish business necessity, an einployer "has the burden of 

producing evidence that its employment practices are based on 'legitimate 

business reasons,' and ofproving that legitilllate goals arc 'significant11 served 

by' the practice at issue." Johnsor? v. Tire & Ruhhev Co.,790 Good~)e~u-

F.Supp. 15 16, 1523 (E.D.Wash., 1992) (quoting Watson v. Ft. Worth Bank 

& T~zost, 487 U.S. 977, 997-98, 108 S.Ct. 2777. 2790, 101 L.Ed.2d 827 

(1988)). Here, Fibre made no such allegation or offer of proof and the trial 

court made no such finding. 

Fibre additionally argues that its decision to withdrau. enlployinent is 

authorized by the proviso of RCW 49.60.1 $Oil): 

It is an unfair practice for any employer: 

( I )  To refuse to hire any person because of age, sex, marital 
status, race, creed, color, national origin, or the presence of 
any sensory, mental, or physical disability or the use of a 
trained dog guide or service animal by a disabled person, 
uliless based upon a bona fide occupational qualification: 
PROVIDED, That the prohibition against discrimination 
becazlse of sziclz diLr.ahili~) shall not apply if the particular 

Brief of Respondent. pp. 26-29. 

5 



disability prcventb the proper perfonilance of the particular 
worker. (Emphasis added.) 

The argument lacks merit. By its tcnns, thc application of this provision is 

limited to d~sahililj'discrimination claims. It is doubtful that Fibre is 

seriously contending that age, sex, marital status, race, creed, color. and 

~~at iona lorigin are "disabilities." As a result, the pro\/iso offers no assistance 

to Fibre on appeal of this pregnancy discrimination clauu. 

Of colase, even in cases of alleged disabil~ty discrimination. the 

proviso is subject to the well-established reasonable acco~ll~nodation analysis. 

Contrary to Fibre's assertion, an enlployer cannot sinlpPy decide to "not hire 

an applicant who cannot perfon11 the job." Brief of Respondent, p. 21. 

Instead, it must take affinuative steps to determine whether the applicant can 

perfonn the job with reasonable accommodation. The acconunodation must 

be provided unless the employer proves that doing so would impose an undue 

hardship. Snyder I.). hlediccxl Sew. Cory., 98 Wn. App. 3 15, 988 P.2d 1023 

(1999) (citing Doe I/. Boeirzg Co., 121 Wn.2d 8, 846 P.2d 53 1 (1993)). 

C .  Absent Accormnodation, Ms. Hegwine was Entitled to Leave. 

Fibre apparently agrees that Fibre urould be required to extend 

pregnancy leave to Ms. Hegwine under WAC 162-30-020(4)(a) if she had 



been hircd uncoi-tditionally. However, Respondent argues that Ms. Hegwine 

was not entitled to pregnancy leave because she was not an "einployee." 

While her employment status is debatable, the point is ultimately isrelevant. 

It matters not whether Ms. Hegwine is classified as an applicant, a conditional 

hire, or an employce. 

Fibre offers no authority or argument to support its position that 

pregnant applicants can be treated differently than prepant ci~~ployees. Thc 

regulation is unan~biguous. An enlployer may not "refuse to hire" a woman 

because of a medical condition related to pregnancy. WAC 162-30-

020(3)(a)(i). Similarly, the regulatory provisions relating to pregnancy leave 

do not distinguish between applicants and employees. and apply equally to 

any pregnant "woman" regardless of her employment status'. Again, the only 

exception is if the einployer carries its burden of demonstrating a business 

necessity for the action. 

The mles of statutory construction apply to the interpretation of an 

administrative regulation. M~iltic.cweA4edic~al Cer~tel- v. Departme~tqf Social 

ar~d Health Se~-l~ic>es, 1 14 Wn.2d 572, 59 1 ,  790 P.2d 124 (1990); State 1.: 

"An employer shall provide a woman a leave of absence for the 
period of time that she is sick or temporarily disabled because of pregnancy 
or childbirth. . . . " WAC 162-30-020(4.)(a). 



Burke, 92 Wn.2d 474, 478. 598 P.2d 395 (1979). Since "woman" is a 

nontechnical statutory tenn, rt [nay be given its dictionary meaning. See, Stcrte 

v. Fjcrmcstcrd, I 14 Wn.2d 828. 835. 791 P.2d 897 (1990); Szrn~zjzcidev. 

Fernandex, 59 Wn. App. 578, 581, 799 P.2d 753 (1 990). Thus, a "woman" 

is simply "the fe~nale human being (distinguished from man)." Webstcr's 

Encyclopedic Unabridged Dictionary of the English Language 2 185 ( 1996). 

This reading is consistent with the regulation's stated purpose of 

"equalizing en~ploynlent opportunity for Inen and wornen." WAC 162-30- 

020(1). Fibre seeks to ignore one indisputable fact: women become pregnant, 

men do not. The purpose of the WLAD is not accomplished by treating 

pregnancy-related disabilit~es the same as any disability suffered by a man, 

because only women v~ill be disabled due to pregnancy. In promulgatiilg the 

regulation, the Washington Human Rights Co~miss ion  properly recognized 

that a woman's eniploy~nent opportunities are only truly equalized if the issue 

of pregnancy is removed from the equation. 

111. DISABILITY DISCRIMINATION 

It is interesting that Fibre nou argues on appeal that a disability 

acco~nniodation analysis is not applicable to this case. Ms. Hegwine 



presented this case as a clain~ of di~crimination based on pregnancy and 

failure to comply with promulgated rcgulations relating to pregnancy. See, 

e.g., R P  (3115) 220:6 - 221 :21. It \bas Fibre's trial counsel, not 

Ms. Hegwine, who urged the court to adopt a disability discrimination 

analysis. R P  (311 5) 259: 18 - 261:12; RP (3115) 2705 - 276:18. Having 

successfully convinced the court to consider a theory wh~ch had not been 

pled, Fibre is judicially estopped from arguing on appeal that a disability 

accoininodation analysis is inapplicable. See, e.g., G~rrrettv. hi'orgur?, 127 

Wn. App. 375, 112 P.3d 531, 533 (2005) (judicial estoppel "serves to 

preclude a party froin gaining an advantage by asserting one position before 

a court and then later taking a clearly inconsistent position before the court"). 

Consequently, Ms. Hegwine prevails on this appeal if she establishes 

a prejudicial ersor of law with regard to the court's application of either 

Washington pregnancy discri~nination law or disability discrimination law. 

A. A Pregnancy-Related Restriction Constitutes a "Disabilitv". 

Fibre argues that pregnancy is not a disability because it is not an 

"abnormality." Brief of Respondent, p. 26. This argument was never raised 

with the trial court and, as a result, is not properly addressed on appeal. 



Kihlct I:. I~lccrl C'eunet~t Co., 57 Wn.2d 6 19, 358 P.2d 975 (1961). Regardless, 

the argument fails. The decisive factor is not whether the condition is 

unusual (as Fibre suggests), but whether the conditio~~ causes abnonnal 

behavior. See, e.g., Muxwell v. Dept. of C'on.ec.tion,c, 9 I Wn. App. 17 1, 178, 

956 P.2d 1 1 1 O(1998). To establish a physical abno~-~iiality, an employee need 

only show "that he or shc has a condition that is medically cognizable or 

diagnosable, or exists as a record or history." Pu/c,ino I:. Fedel-al E.xpre.s.s 

Covp, 141 Wn.2d 629, 641, 9 P.id 787 (2000). Here, the trial court found, 

based upon uncontroverted evidence, that Ms. Hegwine was pregnant. CP 

14-1 8. Pregnancy is indisputably a medically cognizable condition which 

results in physical limitations. 

Regardless, whether an employee has a handicapping condition is 

generally a question for the trier of fact. Doe, 121 Wn.2d at 15 (citing Phillips 

v. City of Seattle, 1 I 1 W11.2d 903, 909, 766 P.2d 1099 (1 989)). Here, the 

trial court concluded that Ms. Hegwine's lifting restriction was a pregnancy- 

related condition and "Fibre had an obligation to accolnmodate that 

temporatpjl disability unless it caused Ms. Hegwine to be unable to perfon11 

an essential hnction of the job." CP 17 (emphasis added). While this Mias 



an inaccurate state~neiit of thc lam4, it is clear that the trial court applied a 

disability discrimination analysis and found that Ms. Hegwine was in fact 

temporarily disabled. Fibre has never disputed that Ms. Hegwine was 

temporarily disabled due to her pregnancy and has assigned no error to the 

trial court's conclusion. 

B. Lifting 60 Pounds is not an "Essential" Job Function. 

"Essential" job functions do not include inarginal functions of the 

position. Davis v. h.licro.coff C o ~ y . ,149 Wn.2d at 533. The evidence 

presented at trial established that, vvitho~lfuccnmmodatro~z,the Order Checker 

would be asked to lift 60 pounds oilly infrequently and for extremely brief 

periods of time. 

The task involves picking up four to six plastic postal bins filled with 

IBM printouts at the acirninistration building and delivering thein to the 

accounting building, approxiinately 500 feet away. RP (3114) 13: 15 - 14:23. 

Without modification, each loaded bin weighs between 10 and 60 pounds. 

"A disabled individual is qualified for an employment position if, 
~ . i t horA without reasonable accommodation, he 'can perform the essential 
functions of the employ~nent position' at issue." Davis v. hlicl.osoft Gorp., 
149 Wn.2d 521, 533, 70 P.3d 126 (2003) (quoting 42 U.S.C. 1211 l(8)) 
(emphasis added). 



RP (3114) 15:IX-19; RP (3115) 105:13-15. Depending on the time of month, 

the number of bins could range from 5 to 15 per day. RP (311 5) 106:4-16. 

The actual transport of the bins is accomplished with a Daihatsu pickup truck, 

capable of carrying as many as 20 bins at one time. RP  (3114) 263-  1 I .  The 

truck is equally capable of carrying eight 30-pound bins, as four 60-pound 

bins. RP (3/14) 27:s-1 1 .  It takes less than a n~inute to carry a bin to the 

Daihatsu from the administration building. RP (311 5) 100: 18-25. 

A hand tnick could be used to bring the reports from the 

administration building to the truck. RP (3/15) 3 1:3-16.  Similarly, a hand 

truck was available to transport the bins from the Daihatsu to the accounting 

building. R P  (3115 )  30:22-25; 2'7: 12-2 1. In short, the Order Checker need 

only lift the documents from the hand truck to the Daihatsu, and back off the 

Daihatsu onto another hand truck. The entire process of driving to pick up the 

bins and delivering the materials to accounting amounted to 30 to 45 minutes 

of the Order Checker's eight-hour workday. RP (3.1'1 4)  163-7; 27:22-25. 

The actual transport of one bin from the administration building to the truck 

took "probably less than a minute." RP (3,115) 100: 18-25. 

In the event that Ms. Heguine's pregnancy actually prevented her 

from lifiing 60 pounds, an issue would only arise when she was presented 



with a need to lift a 60-pound bin containing one continuous report which 

could not be separated into separate bins. Even then, the task of physically 

lifting the binb and loading them on the truck mould amount to a maximum 

of 15 minutes of the work day, and that assumes 15 bins to deliver. Clearly, 

the actual lifting of 60 pounds was a marginal function of the Order Checkcr 

position. 

C. Lifting 60 Pounds is not a "Job Function". 

Further, the lifting of 60 pounds cannot be considered a "job 

function." Fibre continues to contend that it is the manner of performing a 

task and not the task itself that constitutes a "job function." Notably, it cites 

no authority in support of its position and makes no attempt to distinguish the 

authority cited by Ms. Hegwine. In fact, Fibre seems to acknowledge the trlal 

court's error by seeking to recast the llfting requirement as an "element" of 

the job. rather than a job function. Brief of Respondent, p. 27. 

It is clear that it is the task to be perfonned, not the manner of 

performance, that is properly examined when detennln~ng u hat constitutes 

an "essential job function." Davis v ,Microsoft Coly., 149 Wn.2d at 533 

(citing 29 C.F.R. fj 1630.2(n)(l) (2002)). See, alco, E~rslejl v Sea-Land 



Servicae, In(.., 99 Wn. App. 459, 994 P.2d 271 (2000), rev. denied, 141 

Wn.2d 1007, 16 P.3d 1263. The trial court erred in concluding otherwise. 

D. Fibre Failed to Adeauatelv Explore Available Acco~mnodations. 

Fibre correctly states that it was not required to contact 

Ms. Hegwine's doctor to determine whether reasonable accoinmodations 

were available. However, it did have a legal obligation to provide 

MY.Hegwine with accurate infonnation. Fibre makes no attempt to dispute 

this point. 

"Reasonable accomn~odation" of disabled employees requires an 

interactive process between the employee and the employer. Davis v. 

Microsoft Corp., 109 Wn. App. 884, 37 P.3d 333 (2002), aJf'd, 149 Wn.2d 

52 1, 70 P.3d 126. The obligation "envisions an exchange between employer 

and employee where each seeks and shares infonnation . . ." Goodman v. 

Boeing Co., 127 Wn.2d at 408. The goal of this exchange is to achieve the 

best match between the employee's capabilities and available positions. Hill 

v. BCTI Income Fund-l, 97 Wn. App. 657, 986 P.2d 137 (1999), af'd in 

part, vacated in part, 144 Wn.2d 172, 23 P.3d 440; Goodmar? v. Boeing Co., 

127 Wn.2d 401, 899 P.2d 1265 (1995). The employer has a duty to acquire 



enough information to accommodate the e~nployee's disability. WLII-z17ac.hv. 


City of' T~rc.orn~r,104 Wn.  App. 894, 17 P.3d 707 (2001 ). rcv. denied. I44 

Wn.2d 101 7. 32 P.3d 284. 

Rather than provide accurate infonuation to Ms. Hegwine, Fibre 

continued to increase the lifting "requirements" of the job as Ms. Hegwine 

established her ability to meet them. Contrary to Fibre's suggestion, 

Ms. Hegwine did not "[s]uddenly . . . recall that a 25-pound lifting restriction 

had been mentioned" during her initial interview-. Brief of Respondent, p. 33. 

Instead, interviewer Carlene Cox admitted that Mr. Samples made this 

representation. RP (311 5) 194:9-17. Not surprisingly. the trial court found 

that the representation was in fact made. CP 14. 

The court further found that Ms. Hegwine's doctor amended the 

lifting restriction to 40 pounds based on information subsequently received 

from Fibre personnel. CP 15. Dr. Hcrron believed that the change was in 

response to learning that the job required the ability to lift 40 pounds. RP 

(3114) 199:9-15. 

Ultimately, Fibre settled on a 60 pound mninimu~n. While it may be 

true that this was established "through a careful analysis," Fibre does not 

contest that it failed to convey the new requirement to Ms. Hegwine. RP 



(3,'15) 20 1 :4-12. Rather than engage in a11 interactive process and risk the 

possibility that Ms. Hegu ine mould bc released to perforin the work. Fibre 

chose to conceal this fact and sin~ply tenninate her. 

Notablj, Dr. Herron testified that had he been aware that 

Ms. Hegwine's job was dependent upoil the ability to lift 60 pounds, he likely 

would have provided his approval to perfonn the job without 

accommodation. RP (3114) 193: 17 - 194: 14; 205:2 1 - 206:8. Unfortunately. 

because Fibre failed to advise Ms. Hegwine of any 60 pound requirement 

until after the commencement of litigation. she uas  not permitted the 

opportunity to establish her ability to meet the requirement. 

In short, the undisputed facts reveal that Fibre failed to hlfill its 

obligation of seeking reasonable accommodations for Ms. Heg~~ine .  

E. Reasonable Accornrnodations were Available. 

Having erroneously concluded that the lifting of 60 pounds was 

essential and a job function, the trial court improperly ended its analysis5. 

Assuming, for the sake of argument, that lifting 60 pounds is properly 

' The trial court erroneously concluded: "Fibre had an obligation to 
accornrnodate the temporary disability unless it caused Ms. Hegwine to be 
unable to perfonn an essential function of the job." C P  17 (emphasis added). 



considered an essential job function. the question remains: Could the delivery 

of the reports be accompl~slied by providing reasonable accommodations? 

Unfortunately, the court failed to recognize that Fibre mas obligated to 

ernploy Ms. Hegwine if the provision of reasonable accomnn~odations would 

allow her to perforn~ the essential fi~nct~ons of the lob. Dtrvis v h4ic,ro,roft 

Gorp., 149 Wn.2d 521, 533, 70 P.3d 126 (2003) (quoting 42 U.S.C. 

S 1211 l(8)). 

An elnployer's failure to reasonably accommodate the physical 

limitations of a disabled employee constitutes discrimination, unless the 

ernployer can demonstrate that such accomnodation would result in an undue 

hardship to the emnployer's business. WAC 162-22-080(1). Erwir7 v. Roz/ndz/p 

Col.p.,llO Wn. App. 308, 40 P.3d 675 (2002). In establishing undue 

hardship in accommodating a disabled employee, the burden of proof lies on 

the employer. Id. An acco~nmodation for a handicapped einployee is 

reasonable if its costs do not exceed its benefits. M~rcSzrgcrI,. Spokane 

G'oz~nt~y,97 Wn. App. 435, 442, 983 P.2d 1167 (1999), Pev. den. 140 Wn.2d 

1008, 999 P.2d 1259 (2000). The only direct testi~nony on this issue caine 

froin Ms. Rhodes. who stated: "I didn't feel that the accoilmodations would 

be undue, and that we could - Fibre could support those accommodations." 



RP 170:14-21; C.T. 13, p. 10. She estimated the cost of acco~nmodating 

Ads. Hegwine at less than $5,000.00. RP 130:22 - 131 :11. 

Fibre's claiin that Ms. Heg\%ine's perceived lifting restriction could 

not be reasonably acco~nmodated boils down to one statement: "The person 

filling the position was required to u,ork alone, and had no authority to 

separate the reports into smaller, lighter weight batches." Respondent's 

Brief, p. 16. The first part of this stateinent is simply not supported by any 

evidence produced at trial. The only witness to directly address this issue was 

Jodi Smith, who testified that even a healthy Order Checker would need help 

carrying a bin on occasion and "it was simply a matter of asking for 

assistance from another employee." RP (3/15) 101 :1-7. She agreed that it 

would take perhaps a minute for another employee to assist in carrying a bin. 

RP (3115) 100:21 - 101:7. 

It is clear that other employees were available to render brief 

assistance as needed. In particular, there were other emnployees in the 

administration building n:ho were available when the reports were picked up. 

RP (3i15) 99:18 - 100-23. In addition, it uras "typical" that Fibre employees 

in the same department possessed overlapping job skills and would cover for 

one another in the event of illness. R P  (3/14) 28:12-16; 130:15-21. The 

http:$5,000.00


Custoiner Service Department was no exception. R P  (3i14) 130: 10- 14. Thc 

Customer Service Department consisted of approximately 22 workers. RP  

(3i 14) 4: 13. Arnong them were einployees who had previously performed 

the task of delivering the IBM reports and knew how to do so. RP (3i14) 

28:4-1 1 . 

In light of this unrefbted trial testimony, it is not surprising that 

Fibre's Equal Employment Opportunity Coordinator concluded after 

investigation that Ms. Hegwine could perfonn the job of Order Checker with 

available accornmodations. RP (3/'14) 170: 17-2 1 .  The trial court erred in 

concluding othenvise. While it is true that Fibre was not required to 

accoinnlodate Ms. Hegwine by eliminating or reassigning essential job 

functions, no such accollunodation was requested or required. Instead, 

another enlployee would only occasionally be called upon to assist 

Ms. Hegwine for mere minutes, and for a temporary period of approximately 

twelve weeks. As a matter of law, Fibre sin~ply failed to carry its burden of 

showing that extending this accomnlodation would result in an undue 

hardship. 



1V. CONCLUSION 

Appellant respectfully requests that the trial court be reversed and that 

the case be remanded for an award of appropriate damages. 

DATED: November 4.. 2005. 

Respectfdly submitted, -, .,-v 

f .'"------I. 
..-

MARK S. BRUMBAUGH 
,'

/, 

Of Attorneys for Appellant 

-- d 
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