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A. INTRODUCTION 

Bankruptcy policy provides that debtors in bankruptcy are entitled 

to a fresh start. They should receive relief from claims that could have 

been addressed in the bankruptcy. The Court of Appeals decision strips 

the certainty of relief from such claims with which debtors now emerge 

from bankruptcy given that it would impose post hoc requirements upon 

debtors neither required by the bankruptcy court nor heretofore required 

under bankruptcy law. 

Bankruptcy law requires a debtor seeking the protection of 

bankruptcy to make reasonably diligent efforts to identify its creditors and 

to give them notice of the impending bankruptcy proceedings. The debtor 

must canvass its own books and records and send notice to the persons and 

entities identified in such a search; the debtor is not obliged to ferret out 

persons whose potential claims against the debtor are unknown, 

conjectural or speculative, and to invite such persons to assert claims 

against it. Persons whose identities or claims are not discerned by a search 

of the debtor's books and records are unknown claimants who are entitled 

only to publication notice of banl$uptcy proceedings. 
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At the time Todd filed for bankruptcy protection in 1987, Roger 

ÿ err in^' was an unknown creditor of Todd. He had an asbestos-related 

injury in 1986. He received publication notice of Todd's bankruptcy 

pursuant to the bankruptcy court's March 8, 1988 order and Todd was 

discharged from any liability to creditors on December 14, 1990. A 

bankruptcy court's orders regarding notice to creditors and discharge are 

core federal bankruptcy proceedings in which federal jurisdiction is 

exclusive and they carry preclusive effect. 

If the Court goes beyond the bankruptcy court's orders here, Todd 

gave appropriate notice to creditors identified in its books and records; it 

was not obligated to give actual notice to creditors not identified in a 

diligent search of its records. Roger Herring was never a Todd employee. 

Some 20 years before Todd's bankruptcy, Herring worked occasionally at 

Todd Shipyards for a Todd subcontractor. h 1989, Herring filed a lawsuit 

claiming exposure to asbestos onthe job, but he did not sue Todd. Under 

federal bankruptcy law, Todd is not obliged to give actual notice to 

employees of subcontractors, who, at one point or another, worked on its 

premises, or to their unions, if such persons and entities are not known 

creditors. No federal case law supports such a rule, and no court has ever 

Roger Herring originally brought the action below in his own name. He later 
passed away and the matter was pursued by Edwin Herring, his brother and the personal 
representative of his estate. AU references herein to Herring are to Roger Herring. 
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held that a debtor was required to give actual notice to a non-creditor, such 

as Hemng's union, in an effort to identify other potential creditors. 

Rather, the established federal law is that only known creditors are entitled 

to actual notice, and unknown creditors, such as Hening, are entitled only 

to publication notice. 

B. 	 ISSUES PRESENTED FOR REVIEW 

1. Did the New Jersey bankruptcy court have exclusive 

authority to decide issues governing notice and discharge, core federal 

banlauptcy proceedings in a Chapter 11proceeding? 

2. Where Todd sought the protection of Chapter 11 

bankruptcy reorganization and diligently sought to identify its known 

creditors, did the bankruptcy court order stating Todd was not obliged to 

give actual notice of the bankruptcy proceedings to unknown creditors, 

such as an employee of one of its subcontractors, carry preclusive effect? 

3. Was Todd required to give actual notice of its bankruptcy 

to a non-creditor union as part of an effort to identify potential creditors? 

C. 	 STATEMENT OF THE CASE 

The facts relevant to the federal court's orders issued in the course 

of Todd's bankruptcy are undisputed. 

Todd filed its voluntary petition for Chapter 11 reorganization on 

August 17, 1987, in the United States Bankruptcy Court for the District of 
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New Jersey. CP 46. The bar date for filing proofs of claims was June 6, 

1988. CP 207. Herring's complaint stated that he first learned in August 

1986 that he had an asbestos-related disease caused by asbestos exposure. 

CP 1 12- 13. Therefore, Herring had a pre-petition claim, dischargeable in 

Todd's bankruptcy. See 11 U.S.C. $ 5  101(5), 114l(d)(l)(A)(i); In  re 

Fairchild Aircraft Corp., 184 B.R. 910, 921-34 (W.D. Tex. 1995); In re 

Edge, 60 B.R. 690,699 (Bankr. M.D. Tenn. 1986). 

The New Jersey bankruptcy court's March 8, 1988 Order (i) 

Reconfirming Bar Date for the Filing of Proofs of Claim or Interest and 

(ii) Providing for Supplemental Notice Thereof specifically listed the 

creditors to whom notice had to be sent; neither the Asbestos Workers 

Union Local 7 (Herring's union) nor Herring was listed as a creditor. CP 

210- 1 1. A copy of that order is in the Appendix. 

The bankruptcy court's December 14, 1990 Order Confirming 

Debtors' Third Amended Joint Plan of Reorganization included the court's 

discharge order which discharged Todd fiom claims based on any act or 

omission occurring prior to the confirmation date and restrained any 

creditor fiom commencing a future action on such debts. CP 65, 67-68, 

7 1 - 7 ~ . ~A copy of this order is in the Appendix. 

See also CP 9697 ,  Debtors' Third Amended Joint Plan of Reorganization at 
A-19 to A-20,T 6.12. 
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Herring was never an employee of Todd or any of its affiliates. CP 

48. Todd did not learn of Herring and his claims against it until Todd was 

named in this action in 2003. CP 49. Herring was a member of the 

Asbestos Workers Union ("AWU"), Local No. 7. CP 341. It is 

undisputed that members of the AWU were not Todd employees, but 

worked at Todd as employees of subcontractors. It further is not disputed 

that the AWU was not a creditor in Todd's bankruptcy. 

The trial court, the Honorable Linda Lau of the King County 

Superior Court, granted Todd's summary judgment motion finding 

Herring's claim to have been discharged in bankruptcy. CP 641-42. In a 

published split decision filed on April 17, 2006, the Court of Appeals 

reversed the trial court's order. 

D. ARGUMENT^ 

(1) 	 The Manner and Effect of Notice to Known/Unknown 
Todd Creditors Is an Issue of Law Controlled by Federal 
Authority and the Banlu-uptcy Court7 s Orders. 

In general, a state court may not question a bankruptcy court's 

order setting out in fact and form the publication notice required for 

unknown claimants such as Herring, and, in this case, determining that 

Under Washington law, issues relating to notice are ordinarily considered 
matters of procedure and are reviewed as questions of law. Cent. Puget Sound Reg'l 
Transit Auth. v. Miller, 156 Wn.2d 403, 412-13, 128 P.3d 588 (2006). The Court of 
Appeals majority plainly considered the issue of notice a matter for the trier of fact (Op. 
at 7) and this was error. 
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Todd's publication notice was sufficient to discharge the claims of 

unknown claimants. Because this issue is particularly a matter for the 

federal courts, state courts are constrained in their ability to adjudicate the 

adequacy of notice to a creditor or to modify a bankruptcy court's 

discharge order; both relate to core banlavptcy proceedings. In re 

McGhan, 288 F.3d 1 172, 1179-80 (gh Cir. 2002); Gruntz v. Counfy of Los 

Angeles, 202 F.3d 1074 (9" Cir. 2000); In re Birting Fisheries, Inc., 300 

B.R. 489 (9" Cir. BAP 2003). 

However, the Court of Appeals majority believed it could 

circumvent the bankruptcy court's orders and effectively adopt new notice 

requirements for the Todd bankruptcy not required by federal law. But the 

notice issue before this Court is indisputably governed by federal 

bankruptcy statutes and case law, which have dictated the type of notice 

required in bankruptcy cases and to whom it is provided, and which set 

forth a rule that is directly contrary to the majority's belief that it could 

impose post hoc conditions on Todd's bankruptcy. 

A state court cannot impose an additional layer of notice upon a 

debtor in bankruptcy; such an added requirement flies in the face of the 

Bankruptcy Code, which ensures that "all legal obligations of the debtor, 

no matter how remote or contingent, will be able to be dealt with in the 

bankruptcy case," (H.R. Rep. No. 595, 95th Cong., 1st Sess. 309 (1977); 
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S. Rep. No. 989, 95th Cong., 2d Sess. 21-1 (1978), reprinted in, 1978 

U.S.C.C.A.N. 6866; 5787, 5807-08 (emphasis added)), and represents a 

radical departure fiom well-established federal law. "[Sltate courts have 

no authority to depart fiom federal bankruptcy law based on a 

disagreement as to appropriate public policy." American States Ins. Co. v. 

Symes of Silverdale, Inc., 150 Wn.2d 462, 469, 78 P.3d 1266 (2003) 

(citing International Shoe Co. v. Pinkus, 278 U.S. 261, 263-64, 49 S. Ct. 

108, 73 L.Ed. 318 (1929)). "States may not pass or enforce laws to 

interfere with or complement the Bankruptcy Act or to provide additional 

or auxiliary regulations." International Shoe, 278 U.S. at 265. The effect 

of this rule is evident in that no state appellate court has ever held that 

notice ordered by a bankruptcy court was defective. A state court cannot 

overrule a federal court under the Supremacy Clause of the U.S. 

Constitution. See In re Careau Group, 923 F.2d 710, 712 (gth Cir. 1991). 

In its March 8, 1988 order, the New Jersey bankruptcy court, 

consistent with longstanding bankruptcy law, determined that publication 

notice was sufficient to discharge the unscheduled claims of unlcnown 

claimants, such as Herring. Known stockholders and note holders, as well 

as scheduled creditors, were to receive mailed notice. The order provided 

for publication notice to all other creditors and deemed the combined notice 

"good and sufficient notice of the Bar Date." CP 210-1 1. 
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The bankruptcy court's December 14, 1990 order discharged Todd 

fiom "any and all Claims of the Debtors' creditors" and provided "full and 

final satisfaction, settlement, release and discharge as against the Debtors, 

of any debt that arose before the Confirmation Date," and enjoined such 

creditors from bringing any action on such debts against Todd. CP 65, 

67-68, 71-72. That discharge order precluded Herring's claim against 

Todd. Kirkpatnkk v. Che& 118 Wn. App. 772, 779, 76 P.3d 121 1 (2003) 

(postpetition purchasers of property from debtor did not have actual notice 

of bankruptcy but were aware of it; they were required to file claim with 

bankruptcy court before purchase and sale was discharged in 

reorganization plan). 

As the New Jersey bankruptcy court itself determined that its 

notice requirements and Todd's compliance with it were sufficient to 

discharge the claims of unknown claimants such as Herring, that order had 

preclusive effect in this state court proceeding. See, e.g., Matter ,ofBrady, 

936 F.2d 212,215 (5thCir.), cert. denied, 502 U.S. 1013 (1991). 

Herring, an unknown creditor, had legal and effective notice of 

Todd's bankruptcy pursuant to the bankruptcy court's March 8, 1988 

order. That order and the court's subsequent discharge order are 

conclusive. As such, they may not be modified or otherwise disturbed by 

a state court. Todd provided the requisite notice to unknown creditors 
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such as Herring, which the bankruptcy court directed and held was 

sufficient, and the bankruptcy court discharged Herring's claim. 

(2) 	 Federal Law Only Repires Actual Notice to Known 
Creditors and Neither the AWU Nor Henin? Was a Known 
Creditor 

To the extent, if any, that the effectiveness of Todd's notice with 

respect to Herring is subject to review by h s  Court, federal law 

establishes that Herring, as an unknown creditor, was entitled only to 

publication notice of Todd's bankruptcy. For unknown creditors, the 

bankruptcy court's discharge order will bar a creditor's claim if two 

conditions are met: (1) the creditor had a "claim," as defined in the 

Bankruptcy Code, which arose prior to confirmation; and (2) the creditor 

was given sufficient notice of the bankruptcy proceeding. If these 

conditions are met, the "order confirming a reorganization plan operates to 

discharge all unsecured debts and liabilities, even those of tort victims 

who were unaware of the debtor's bankruptcy." Brown v. Seaman 

Furniture Co., Inc., 171 B.R. 26,26-27 (E.D. Pa. 1994). 

The Court of Appeals majority here adopted a definition of 

"known creditor" for purposes of notice in bankruptcy cases that has never 

been adopted by the federal courts: 

The central issue here is whether Herring's union, 
Local 7, was a known or unknown creditor. If it 
was a known creditor, it was entitled to actual 
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notice of the bankruptcy proceedings; if it was an 
unknown creditor, notice by

7 -publication was 
sufficient to satisfy due process, and the trial court 
properly barred Herring's claims against Todd. 

Op. at 4-5. There is absolutely no dispute in this case that the AWU was 

not a creditor in Todd's bankruptcy. By identifying Herring as someone 

Todd should have sought out and invited to file a claim against it, the 

Court of Appeals majority transformed the AWU into a "known creditor" 

so that it could serve as a conduit for effective notice to Herring. 

However, as a non-creditor, the union was not entitled to any notice at 

Well-established federal law holds that a debtor is required to 

provide actual notice of its bankruptcy only to known creditors. Tulsa 

Professional Collection Services, Inc. v. Pope, 485 U.S. 478, 489-90, 108 

S. Ct. 1340, 1347 (1 988). Further, a debtor is only required to conduct a 

diligent search of its own books and records to ascertain creditors. 

Chemetron COT. v. Jones, 72 F.3d 341 (3d Cir. 1995), cert. denied, 517 

U.S. 1137 (1996). In this case, it is undisputed that a diligent search of 

Todd's books and records would not have revealed that Herring was a 

creditor or Herring's identity, as the Court of Appeals majority readily 

concedes. Op. at 6. Thus, as the federal courts have consistently held, 

At best, the AWU was an unknown creditor because it had no claim known to 
Todd. As an unknown creditor, as the Court of Appeals majority acknowledged, notice 
by publication to the AWU was sufficient to satisfy due process, and would have barred 
its claim (derivatively Herring's) against Todd. Op. at 4-5. 
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Herring - as an unknown creditor - was entitled only to publication 

notice. And no court has ever held that publication notice ordered by the 

bankruptcy court and provided by the debtor was constitutionally 

insufficient to discharge the claim of an unknown claimant. See, e.g., In 

re The Charter Co., 113 B.R. 725, 728 (M.D. Fla. 1990); In re Texaco 

Inc., 182 B.R. 937,955,957 (S.D.N.Y. 1995). 

Chemetron, Texaco, In re Trump Taj Mahal Assocs., 156 B.R. 928 

(Bankr. D.N.J. 1993), af'd sub. nom. Trump Taj Mahal Assocs. v. 

O'Hara, 1993 U.S. Dist. LEXIS 17827 (D.N.J. 1993), In re Chicago, Rock 

Island & PaciJic R.R. Co., 90 B.R. 329 (N.D. Ill. 1987), and In re The 

Charter Co., 113 B.R. 725, 728 (M.D. Fla. 1990), i25 B.R. 650, 655-56 

(M.D. Fla. 1991), all make clear that a debtor in bankruptcy has no 

obligation to search out each possible creditor. No federal court has ever 

held that a debtor in bankruptcy is required to provide actual notice of its 

bankruptcy to a non-creditor on the chance that such notice might then 

filter down to potential creditors, though they be unknown to the debtor. 

Rather, the debtor need only find those creditors that are reasonably 

ascertainable from a review of the debtor's own records. It was precisely 

for this reason the Chemetron court rejected a "reasonably foreseeable" 

creditor test in favor of the "reasonably ascertainable" test. Chemetron, 72 
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Persons not entitled to actual notice are those whose "interests are 

either conjectural or future or, although they could be discovered upon 

investigation, do not in the due course of business come to the knowledge 

of the [debtor] ." Mullane v. Central Hanover Bank & T m t  Co., 339 U.S. 

306, 317, 70 S. Ct. 652, 659, 94 L.Ed. 865 (1950) (emphasis added). 

Although noting that, to be required to give actual notice to a "potential 

creditor," "the debtor must have in his or her possession some specific 

information suggesting both the claim for which and the entity to which it 

would be liable," Op. at 1-2, the Court of Appeals held that Todd was 

required to seek out such information when it was not in its possession. 

Herring was an ''unknown creditor" entitled only to publication 

notice because his identity would not have, and did not, come to the 

See Dissent at 1-2,4: 

in holding that the union was entitled to actual notice because Todd 
knew that members of the AWU Local No. 7 "could reasonably be 
expected to suffer asbestos-related diseases for which they would file 
tort claims," the majority applies the "reasonably foreseeable" test 
rejected in Chemetron and fails to faiffilly apply the reasonably 
ascertainable test articulated in the case law. 

* * * *  
Here, the majority fails to properly apply, the reasonably ascertainable 
test. The majority's analysis turns on its finding that Todd "knew that 
members of the Asbestos Workers Union Local No. 7 (Local 7) who 
had worked at Todd could reasonably be expected to suffer asbestos- 
related diseases for which they would file tort claims." This "could 
reasonably be expected" test applied by the majority is no different than 
the "reasonably foreseeable" test rejected in Chemetron and is not the 
"reasonably ascertainable" test which the majority purports to apply. 
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knowledge of Todd "in the due course of business" and because his claim 

against Todd was "conjectural." See In  re The Charter Co., 125 B.R. at 

654-55 n.2 (noting, in part, that a claim is conjectural if the debtor would 

have been required to engage in "conjecture or speculation" about whether 

a particular entity had a claim at the time the debtor compiled its list of 

creditors). 'While the debtor does have a duty to give notice to known 

creditors of the bar,date, it is not the debtor's duty to search out each 

conceivable or possible creditor and urge that person or entity to make a 

claim against it." Id. at 655. 

As noted, the Court of Appeals majority decision ultimately rested 

on its determination that "[tlhe central issue here is whether Herring's 

union, Local 7, was a known or unknown creditor." Op. at 4. Although 

the majority determined Todd was required to give notice to the AWU 

local, this was the wrong inquiry.6 Herring's union was not a creditor in 

Todd's banlsruptcy; at most, AWU represented employees of contractors 

that occasionally worked at Todd. Op. at 5. As such, Todd was not 

required to give any notice of its bankruptcy to the union. 

The Court of Appeals majority's contrary ruling not only effects a 

change in bankruptcy law, by determining a non-creditor to be a "known 

"Even if the issue turned on whether the union was a known creditor, there is 
nothing in the record to support the contention that the union was a known creditor, 
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creditor" entitled to actual notice, but also effectively imposes upon 

debtors in bankruptcy an additional duty to take steps to identify potential 

creditors that are not required under established federal law. 

[The steps taken by Todd] are enough under these 
circumstances to constitute reasonable diligence on 
the part of Todd, and this court should not impose 
the additional requirement that Todd provide notice 
to a noncreditor (the union) in the hope that it would 
identify a potential creditor (Herring) whose identity 
and potential claim were unknown to Todd. Such a 
requirement is inconsistent with existing case law 
defining when a potential claim is reasonably 
ascertainable. As the case law holds, the appropriate 
test of whether a potential claim is reasonably 
ascertainable is determined based on the infomation 
the debtor has in its possession at the time of the 
bankruptcy proceedings and not on a factual finding 
as to what might have happened had the debtor 
notified a noncreditor. 

Dissent at 2-3. 

While the Court of Appeals majority found that Herring's claim 

was "reasonably ascertainable" because he might have come forward if 

Todd had provided actual notice to his union, such efforts are precisely 

what the federal courts have said are not required. Charter, 125 B.R. at 

655; Chemetron, 72 F.3d at 346. Although the Court of Appeals majority 

asserted that it would have been easy for Todd to provide notice to the 

union, the rule imposed by the majority makes nothing "easy." 

because &ere is nothing in the record showing that the AWU Local No. 7 had any 
existing or potential claims against Todd Shipyards." Dissent at 1n. 1. 
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Determining the additional parties, besides Herring's union, to which 

Todd (and other debtors) would be required to give notice is just the sort 

of "Scylla of causational difficulties and Charybdis of practical concerns" 

that the Chemetron court admonished against. 

What the Court of Appeals lost sight of is that its ruling does not 

stop with a requirement that Todd provide a single notice to a single 

union. Herring's situation cannot be so easily separated from those of 

other unknown, yet potential, creditors. Notice calculated to reach or 

potentially reach all such unknown creditors would be far ikom easy for an 

employer such as Todd with multiple facilities where thousands of 

employees of subcontractors -members of an untold number of unions 

-worked on occasion, which were visited by myriad others, and which 

were near where thousands of people lived. A debtor "cannot be required 

to provide actual notice to anyone who potentially could have been 

affected by [its] actions; such a requirement would completely vitiate the 

important goal of prompt and effectual administration and settlement of 

debtors' estates." Chemetron Corp., 72 F.3d at 348. Publication notice to 

an unknown creditor such as Herring is all that is and was required here by 

federal law. 

There is no shortage of cases in which it would have been easy for 

the debtor to identify potential claimants - including the particular 
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claimant at issue seeking to maintain his or her claim - and to provide 

them with notice of its bankruptcy. The Court of Appeals majority 

attempted to distinguish two of these -Trump and Chicago, Rock Island, 

in addition to Chemetron -but it is precisely these cases and others that 

provide the applicable rule: despite knowledge even of specific potential 

claims and claimants, a debtor is not required to provide actual notice in 

such cases unless it is aware of both the existence of a claim and the 

identity of the claimant. See also In re Envirodyne Indus., Inc., 214 B.R. 

338,348 (N.D. Ill. 1997), which states: 

Clear Shield's records showed that' appellant St. 
Cloud did not owe Clear Shield any money nor did 
Clear Shield owe St. Cloud any' money. 
Accordingly, there was no reason for appellee Clear 
Shield to have to give actual notice to appellant St. 
Cloud since it was not a. creditor. Appellee Clear 
Shield used reasonably diligent efforts to determine 
who constituted their known creditors. There was 
no reason for appellee Clear Shield to have had to 
search out appellants and create reasons for 
appellants to make a claim against it." 

Todd did not have in its possession "some specific informatiqn 

suggesting both the claim for which and the entity to which it would be 

liable." Op. at 1-2. See In re Crystal Oil Co., 158 F.3d 291,297 (5'h Cir. 

1998). As noted by Judge Grosse, there was no information in Todd's 

books and records regarding Hemng's asbestos-related disease claim, i. e., 

"the claim for which .. . it would be held liable," or regarding Herring, i.e., 
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"the entity to whom it would be liable." Dissent at 1, 3. Turning the basic 

requirement of bankruptcy law -which it cited -on its head, the Court 

of Appeals found that, because Todd knew of other, similar claims (but 

not Herring's) and knew of an entity against whom it would not be liable 

(Local 7), "it therefore should have given Local 7 actual notice of Todd's 

bankruptcy." Op. at 2. 

As Envirodyne demonstrates, the Court of Appeals majority's 

reliance on Fogel v. Zell, 221 F.3d 955 ( 7 ~Cir. 2000)' in th s  respect is 

misplaced. The City and County of Denver - the party that the court 

held should have received actual notice of the debtor's bankruptcy -was, 

in fact, a creditor; the union here was not. Moreover, as the Court of 

Appeals majority itself noted, "Denver's identity and potential claim were 

reasonably ascertainable because the debtor need only look to its own 

books and records" to discover it. Op. at 12. In short, Denver -a large, 

known customer of the debtor - was a creditor whose claim was 

ascertainable from a review of the debtor's books and records and, 

therefore, entitled to actual notice. Here, Herring was a creditor, but he 

could not be identified from a review of Todd's books and records; and 

although the union was known to Todd, it was not a creditor. Strictly 

applying Fogel to the facts of this case demonstrates that neither Herring 

nor his union was entitled to actual notice of Todd's bankruptcy. 
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Solow Bldg. Co., LLC v. ATC Assocs., Inc., 175 F .  Supp, 2d 465 

(E.D.N.Y. 2001), also relied upon by the Court of Appeals majority, is to 

the same effect because, as the majority itself: determined: 

the court found that a building management group, Solow, 
was a known creditor because the debtor renovation 
company, ATC, had in its possession at the time offiling 

for bankruptcy letters from Solow threatening legal action 
for damages caused by their alleged improper asbestos 
abatement practices. 

Op. at 13 (emphasis added). 

Solow, in particular, should be carefully compared with other cases 

out of the Southern District of New York -which includes New York 

City and where the vast bulk of the state's bankruptcies are filed - that 

have consistently held that, under scenarios similar to the facts in this case, 

actual notice was not required. See In re Texaco Inc., 1 82 B.R. 937, 955 

(Bankr. S.D.N.Y. 1995) ('Although a debtor is obligated to ascertain 

reasonably the identity of its creditors by reviewing its own books and 

\ 
records, 'a debtor is not required to search elsewhere for those who might 

have been injured."'); In re Brooks Fashion Stores, Inc., 124 B.R. 436 

(Banlsr. S.D.N.Y. 1991); In re U.S.H. COT. of N.Y., 223 B.R. 654 

(S.D.N.Y. 1998); In re Union Hosp. Ass 'n of The Bronx, 226 B.R. 134 

(Bankr. S.D.N.Y. 1998); In re XO Communications, Inc., 301 B.R. 782 

(S.D.N.Y. 2003). 
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Two inconsistencies in the Court of Appeals opinion also point to 

error. First, notice to Todd's subcontractors, including Herring's 

employer, would be sufficient notice under the Court of Appeals' 

interpretation. See Op. at 6-7 n. 1 1. Notice to employers is reasonably 

calculated to reach potential claimants such as Herring. Second, it is only 

speculation that the publication notice the union might have provided its 

members would have been any more effective than the publication notice 

required by the bankruptcy court. Id. at 5. 

Federal law requires that actual notice in bankruptcy proceedings 

should be given only to actual, known creditors of the debtor; discovered 

from a reasonable search of the debtor's books and records. Publication 

notice is sufficient as to any unknown claimants. Mullane, 339 U.S. at 

317-1 8. This Court should adhere to this clear and simple formulation and 

reject the approach taken by the Court of Appeals. 

E. 	 CONCLUSION 

The determination of notice to creditors and discharge are core 

bankruptcy proceedings, which a state court may not disturb. 

The New Jersey bankruptcy court's March 8, 1988 and December 

14, 1990 orders carry preclusive effect as to unknown creditors of Todd; 

Herring was not a known creditor entitled to actual notice, nor was his 

union, and Todd was discharged from any liability to Herring. The New 
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Jersey bankruptcy court's orders are res judicata as to Todd and Herring. 

If the Court goes beyond that initial issue, the Court should adhere 

to the principle announced in federal bankruptcy law that actual notice of 

the bankruptcy proceedings need only be given to actual known creditors 

of the debtor; publication notice is sufficient as to unknown claimants of 

the debtor. Todd asks this Court to reverse the Court of Appeals, and 

reinstate the trial court's order on summary judgment. 

DATED this &day of March, 2007. 
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I n  re: I
11 TODD SHIPYARDS CORPO+TION, : C h a p t e r  11 . - I 

r,,--,-, ----...--

Il LUUJJ rec~rlcSHIPYARDS CORPORATION, : c a s e  ' N O S .  87-5005 WTI 
87-5006 W T  

D e b t o r s .  

ORDER ii ) RECONFIRMING BAR DATE FOR ,x !'.: - . .  . . , .  
' THE FILING OF PROOFS OF CLAIM OR INTEREST 

AND (ii)PROVIDING FOR SUPPLEMENTAL NOTICE THEReOF 
' < 

,..- . . .-
,..-.---- i 

T h i s  m a t t e r  h a v i n g  been opened t o  t h e  C o u r t  by way o f  

t h e  D e b t o r s '  N o t i c e  o f  Motion d a t e d  February  2 ,  1 9 8 8  and upon t h e  

a p p l i c a t i o n  ( t h e  " A p p l i c a t i o n " ) of  Todd S h i p y a r d s  C o r p o r a t i o n  and  * 

Todd P a c i f i c  S h i p y a r d s  C o r p o r a t i o n ,  Deb to r s  and D e b t o r s - i n -  II 
Possess ion  ( c o l l e c t i v e l y ,  t h e  " D e b t o r s ' ) ,  s e e k i n g  t h e  e n t r y  of 

11II a n  Order ,  p u r s u a n t  t o  S e c t i o n  I l l l ( a )  of  t h e  U n i t e d  S t a t e s  Bank- 111 r u p t c y  Code, 11 U.S.C. §§ 1 0 1 ,  e t  %. ( t h e  "Code") a n d  Bankruptcy  I-
Rule 3003, ( i )r e c o n f i r m i n g  J u n e  6, 1988 a s  a n  a b s o l u t e  b a r  d a t e  


( t h e  ' "Bar D a t e " )  f o r  t h e  f i l i n g  of  p r o o f s  of  c l a i m  o r  i n t e r e s t  


I1
and ( i i)p r o v i d i n g  f o r  t h e  s u p p l e m e n t a l  n o t i c e  t h e r e o f ;  and it 




, . I 
p p e a r i n g  t h a t  s u f f i c i e n t  n o t i c e  of t h e  A p p l i c a t i o n  h a s  been g i v e n ;  

nd upon t h e  r e c o r d  of t h e  h e a r i n g  he ld  on February  - 2 9 ,  1988; a n d  

/It a p p e a r i n g  t h a t  t h e  manner of e n t r y  of t h i s  Order  a s  provided 1 .  
I b e r e i n  i s  r e a s o n a b l y  c a l c u l a t e d  t o  g i v e  a c t u a l  n o t i c e  of t h e  B a r  l 

a t e ;  a n d  t h i s  Cour t ,  by -sua  s p o n t e  o r d e r  e n t e r e d  November 1 7 ,  

h e r e t o f o r e  o r d e r e d  t h a t  any c r e d i t o r  o r  e q u i t y  s e c u r -

t y  h o l d e r  whose c l a i m  o r  i n t e r e s t  i s  n o t  s c h e d u l e d  by t h e  D e b t o r s  
- I 

J Jpursuan t  t o  Bankruptcy Rule  1007 o r  schedu led  as  d i s p u t e d ,  con- I 
t i n g e n t ,  or u n l i q u i d a t e d  s h a l l  f i l e  a proof  o f  c l a i m  o r  i n t e r e s t  . I 
on o r  b e f o r e  June 6 ,  1988 u n l e s s  o t h e r w i s e  m o d i f i e d  by t h e  C o u r t ,  

p r o v i d e d  t h a t  s t o c k h o l d e r s  need n o t  f i l e  a  proof  of c l a i m ;  and 

s u f f i c i e n t  c a u s e  a p p e a r i n g  t h e r e f o r ;  

P'ifiRS# 
IT IS, ON THIS )j . D A Y  OF m y , 1988 

II ORDEFCED, t h a t  a l l  c r e d i t o r s ,  i n d i v i d u a l s ,  p a r t n e r s h i p s ,  

c o r p o r a t i o n s ,  a s s o c i a t i o n s ,  governmenta l  u n i t s ,  n o t e  h o l d e r s  and II
IIs t o c k h o l d e r s  o f  r e c o r d  a s  of t h e  d a t e  of e n t r y  of t h i s ' o r d e r  ( a s  I 
\ / r e f l e c t e d  i n  t h e  books and r e c o r d s  o f  t h e  D e b t o r s ,  t h e  i n d e n t u r e  I 

t r u s t e e s  and t h e  s t o c k  t r a n s f e r  a g e n t s ) ,  and o t h e r  e n t i t i e s  t h a t  

.ho ld  o r  a s s e r t  c l a i m s  ( a s  d e f i n e d  i n  s e c t i o n  1 0 1 ( 4 )  o f  t h e  c o d e )  

a g a i n s t  t h e  Deb to r s  a r i s i n g  p r i o r  t o ,  o r  which may b e  deemed t o  

have a r i s e n  p r i o r  t o ,  t h e  commencement of  D e b t o r s '  C h a p t e r  11 c a s e s  

o n  August 1 7 ,  1987 ,  which c l a i m s  a r e  based on t h e  D e b t o r s '  p r i m a r y ,  

secondary ,  d i r e c t ,  i n d i r e c t ,  s e c u r e d ,  u n s e c u r e d ,  c o n t i n g e n t ,  g u a r -

a n t y ,  o r  o t h e r  l i a b i l i t y ,  and whose c l a i m s  a r e  n o t  s c h e d u l e d  on 

-2-

n -%L 



) ,/" t h e  D e b t o r s '  r e s p e c t i v e  S c h e d u l e s  of  L i a b i l i t i e s  f i l e d  w i t h  t h e  
.. / 

/" Cour t  on J a n u a r y  1 5 ,  1988 p u r s u a n t  t o  Bankruptcy .Rule 1007 ( c o l -  

l e c t i v e l y ,  t h e  "Schedu les" )  o r  whose c l a i m s  a r e  s c h e d u l e d  b u t  a re  

d i s p u t e d  a s  t o  amount o r  t y p e  by e i t h e r  t h e  Deb to r s  o r  t h e  c l a i m a n t '  

o r  a n y  p a r t y - i n - i n t e r e s t  o r  a r e  l i s t e d  on t h e  S c h e d u l e s ,  a s  f i l e d  

o r  a s  m a y  be amended, a s  c o n t i n g e n t  o r  u n l i q u i d a t e d  .as t o  amount ,  I 
p r o v i d e d  t h a t  ( a )  a n o t e  h o l d e r  s h a l l  n o t  be r e q u i r e d  t o  f i l e  a I 
proof o f  c l a i m  t o  t h e  e x t e n t  t h a t  i t s  c la im i s  based  on p r i n c i p a l  iand i n t e r e s t  due on t h e  s u b j e c t  n o t e ,  and . ( b )  a  s t o c k h o l d e r  s h a l l  1 

n o t  be r e q u i r e d  t o  f i l e  a  p r o o f  of i n t e r e s t  t o  t h e  e x t e n t  t h a t  1 
i t s  i n t e r e s t  i s  based on ownersh ip  o f  s h a r e s  of  t h e  D e b t o r s '  s t o c k ,  

, s h a l l  f i l e  by m a i l  o r  by hand d e l i v e r y  a  w r i t t e n  p roof  of  c l a i m  

o r  i n t e r e s t  conforming t o  o f f i c i a l  Bankruptcy  Form No. 1 9 ,  w i t h  

Is u p p o r t i n g  documenta t ion  annexed t h e r e t o ,  i d e n t i f y i n g  t h e  e n t i t y  

j a g a i n s t  which t h e  c l a i m  o r  i n t e r e s t  i s  a s s e r t e d  and r e f e r e n c i n g  
i 

any a s s i g n e d  c r e d i t o r  number, such t h a t  s a i d  c l a i m  i s  r e c e i v e d  ! 
a s .  s e t  f o r t h  below on o r  b e f o r e  5:00 p.m. June  6 ,  1988 N e w  J e r s e y  

Time, which i s  h e r e b y  deemed t o  be t h e  Bar D a t e ;  and it i s  f u r t h e r  

ORDERED, t h a t  t h e  D e b t o r s  are a u t h o r i z e d  (a) t o  r e t r i e v e  

from t h e  C l e r k  of  t h e  Cour t  a n y  and a l l  p r o o f s  of  c l a i m  o r  i n t e r e s t  

h e r e t o f o r e  f i l e d  a g a i n s t  t h e  D e b t o r s  w i t h  t h e  C l e r k  o f  t h e  C o u r t ,  

and ( b )  t o  a c t  a s  t h e  a g e n t  o f  t h e  C o u r t  f o r  t h e  p u r p o s e s  of  r e -

c e i v i n g  a l l  p r o o f s  of c l a i m  o r  i n t e r e s t ,  which s h a l l  b e  f i l e d  (i) 

i f  by m a i l ,  a t :  Todd S h i p y a r d s  C o r p o r a t i o n ,  D e b t o r ,  Todd P a c i f i c  



i 

* 
 a 
s h i p y a r d s  Corpora t ion ,  Debtor ,  P . O .  Box 2018, J e r s e y  Ci%y,  New 

/ .  	 J e r s e y  07303-9998 o r  (ii)i f  by c o u r i e r  o r  hand,  a t :  Todd Sh ip-  

y a r d s  C o r p o r a t i o n ,  Deb tor ,  Todd P a c i f i c  Sh ipyards  C o r p o r a t i o n ,  

D e b t o r ,  6 6  York S t r e e t ,  J e r s e y  C i t y ,  New J e r s e y  07302, and t h e  

D e b t o r s  s h a l l  from t i m e  t o  t i m e  provide  t h e  Cle rk  of  t h e  C o u r t  

/ / w i t h  a  d o c k e t  of a l l  p r o o f s  of c la im o r  i n t e r e s t  f i l e d  h e r e i n ;  

and i t  i s  f u r t h e rli 
ORDERED, t h a t  any h o l d e r  of any  c l a i m  o r  i n t e r e s t  re-lI 

q u i r e d  t o  be f i l e d  by t h e  p r e c e d i n g  d e c r e t a l  p a r a g r a p h s  t h a t  f a i l s  Il 
t o  p r o p e r l y  f i l e  such  proof of c la im o r  i n t e r e s t  on o r  b e f o r e  t h e  

I 
( / ~ a rDate  s h a l l  be ( i1 f o r e v e r  b z r r e d  from a s s e r t i n g  t h a t  c l a i m  

o r  i n t e r e s t  a g a i n s t  t h e  Debtors  and from v o t i n g  on a p l a n  (s l  of 

r e o r g a n i z a t i o n  i n  t h e  D e b t o r s 1  Chapter  11 c a s e s  o r  s h a r i n g  i n  a n y  

( I d i s t r i b u t i o n  t h e r e u n d e r ,  and ( i i)bound by t h e  terms of a n y  s u c h  

p l a n ( s 1  of  r e o r g a n i z a t i o n  conf i rmed by t h e  Cour t ;  and it i s  f u r -I I 
t h e r  

ORDERED, t h a t  t h e  D e b t o r s ,  o r  C l a u d i a  King & A s s o c i a t e s ,  

Inc. ( " K i n g " )  on t h e  D e b t o r s '  b e h a l f ,  on o r  b e f o r e  March 1 8 ,  1988 ,II 
s h a l l  g i v e  n o t i c e  of t h e  Bar Da te  by m a i l i n g  a  N o t i c e  of Bar  Da te  

f o r  F i l i n g  P r o o f s  of Claim o r  I n t e r e s t  i n  t h e  f o n n  annexed h e r e t o  

a s  E x h i b i t  A (i) t o  a l l  known s t o c k h o l d e r s  and n o t e  h o l d e r s  a t  

( ( t h e i r  l a s t  known a d d r e s s e s  a s  of  t h e  d a t e  of e n t r y  of  t h e  O r d e r ,  

I ( a s  r e f l e c t e d  i n  t h e  books and r e c o r d s  of t h e  D e b t o r s ,  t h e  i n d e n -

t u r e  t r u s t e e s  and t h e  s t o c k  t r a n s f e r  a g e n t s ,  and ( i i)t o  a l l  c r e d -

i t o r s  l i s t e d  on the D e b t o r s '  r e s p e c t i v e  S c h e d u l e s  a t  t h e  a d d r e s s e s  

I 

II 
I
I 


I 
I
i 

. 

' 

I

I 

i 



s t a t e d  t h e r e i n ;  and i t  i s  f u r t h e r  

ORDERED, t h a t  i n  t h e  e v e n t  t h e  D e b t o r s  amend t h e  Sched-

u l e s ,  a p p r o p r i a t e  n o t i c e  t h e r e o f  s h a l l  be g i v e n  t o  such  c r e d i t o r s  

whose s t a t u s  a n d / o r  c l a i m  h a s  been r e v i s e d ,  and s a i d  c r e d i t o r s  

s h a l l  h a v e  an  ' a d d i t i o n a l  t h i r t y  ( 3 0 1  day p e r i o d  f o l l o w i n g  t h e  g i v -

i n g  of  s u c h  n o t i c e  t o  f i l e  a p roo f  of  c l a i m  o r  i n t e r e s t ,  i f  n e c e s -

s a r y ;  a n d  it i s  f u r t h e r '  -

ORDERED, t h a t  t h e  D e b t o r s  s h a l l ' a r r a n g e  t o  be  p u b l i s h e d  

on or b e f o r e  ~ a k c h1 8 ,  1988 a .  copy o f  t h e  N o t i c e  o f  Bar  Da te  f o r  I 
F i l i n g  P r o o f s  of  Claim o r  I n t e r e s t  i n  t h e  f o r m  annexed h e r e t o  a s  

E x h i b i t  B o n c e  i n  e a c h  o f  t h e  f o l l o w i n g  n e w s p a p e r s :  The.New York 

Times ( n a t i o n a l  e d i t i o n ) ,  The Wall  S t r e e t  J o u r n a l  ( n a t i o n a l  e d i t i o n ) ,  

The ~ o u r n a lo f  Commerce, The Washington P o s t ,  The Newark S t a r  L e d g e r ,  

The Los Ange le s  Times,  The San F r a n c i s c o  Examiner ,  The San P e d r o  
J 

News P i l o t ,  The New O r l e a n s  Times P i c a y u n e ,  The S e a t t l e  Times ,  

The oust on P o s t ,  and The ~ a l v e s t o nD a i l y  N e w s ;  and  it i s  f u r t h e r  

I 
I I ORDERED, t h a t  t h e  n o t i c e  o f  t h e  B a r  Date by m a i l  and  I 
//byp u b l i c a t i o n  as p r o v i d e d  f o r  h e r e i n  on o r  b e f o r e  March 1 8 ,  1 9 8 8  I
11 s h a l l  be  deemed good and  s u f f i c i e n t  n o t i c e  o f  . t h e  B a r  Date p u r - l 



17 
I 

, LC.
BY: - 1 ,  

, 
' p  . >'Jn>t, 

Alan 8 .  Hyman I 
ABH 6655 
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co-Counsel t o  Debtors 
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UNITED STATES EANE?UPTTY 'COURT 
FOR.THE DISTRICT OF NEW J E X Z Y  IX 

In re: 


TODD SHIPYARDS CORPORATION, : (Chapter  11) 

TODD PACIFIC SHIPYARDS : Case NOS. 87-5005 kT 

CORPORATIOH, - 87-5006 WT 


I I Debtors. 

ORDW CONFIRMING DEBTORS ' THIRD AHENDED 
P M  OF REORGWIZ~,TTON 

I This  ma t t e r  having been opened t o  this Court  upon the 

a p p l i c a t i o n  of Todd Shipyards  Corpora t ion  and Todd Pacific 

sh ipyards  Corporat ion,  d e b t o r s  and debtors- in-possess ion 

( j o i n t l y ,  t h e  "Debtorsn) dz ted  June 2 2 ,  1990  . f o r  an Order,  

II pursuant  to.Seeion 1 1 2 9  of T i t l e  11, U n i t e d . S t a t e s  Code, 11 

U-S-C= 5 101 m ( t h e  "Bankruptcy Coden) ,  c o n f i r r i n g  a p l a n  

of r eo rgan iza t ion  f i l e d  by t h e  Debtors ;  and upon t h e  Debtors '  



t h e  meaning a s c r i b e d  t o  them i n  t h e  P l a n ) :  and upon t h e  DeSZors' 

Thi rd  Amended D i s c l o s u r e  s t a t e m e n t  ( r e l a t i n g  t o  t h e  P l a n )  date^ 

october 2 6 ,  1990 ( t h e  "Di sc losu re  S t a t emen t " )  v h i c h  vas  &F?rovel 

as c o n t a i n i n g  "adequate i n fo rma t ion" ,  as such t e m  is  defined A n  

s e c t i o n  1125 o f  the Bankruptcy Code, by Order  of  t h i s  Court 

e n t e r e d  on October  30 ,  1 9 9 0  ( t h e  "Di sc losu re  S t a t e m e n t  ApproVzl 

orderw); and t h e  Debtors  each hav ing  f i l e d  a voluntzry p e t i t i c n  

-	 for r e o r g a n i z a t i o n  under Chapter 11 of  t h e  Bankruptcy Code on 

~ u g u s t1 7 ,  1987 and having c o n t i n u e d  i n  t h e  o p e r a t i o n  of  t h e i r  

b u s i n e s s e s  and management of  t h e i r  p r o p e r t i e s  as d e b t o r s - i n -

posses s ion  p u r s u a n t  t o  S e c t i o n  1107 and 1108 of t h e  Bankruptcy 

Code: and t h e  D i s c l o s u r e  S t a t e m e n t  Approval Order  h a v i n g ,  inter. 

31i ~ :(i)d i r e c t e d  t h e  Debtors  t o  s o l i c i t  a c c e p t a n c e s  or  

r e j e c t i o n s  of t h e  P lan :  (ii)approved t h e  forms o f  b a l l o t  t o  be 

t r a n s n i t t e d  v i t h  t h e  D i s c l o s u r e  S t a t emen t  and P l a n  f o r  v o t i n g  

purposes:  (iii)schedu led  t h e  h e a r i n g  on Conf i rma t ion  of t h e  P l t n  

f o r  Dec-er 1 4 ,  1 9 9 0  a t  1 1 : O O  o ' c l o c k  i n  t h e  fo renoon  o r  as soon 

t h e r e a f t e r  as counse l  can be h e a r d  (the "Conf i rma t ion  Hea r ins" )  ; 

( i v )  d i r e c t e d  t h a t  o b j e c t i o n s  t o  c o n f i r m a t i o n  o f  t h e  P l a n  be 


filed and served p u r s u a n t  t o  Bankruptcy  Rule  3020(b) s u c h  t h a t  


+they vould be f i l e d  v i t h  t h e  C o u r t  and served on c e r t a i n  


s p e c i f i e d  p a r t i e s  no l a t e r  than t e n  (10) days p r i o r  t o  t h e  

~ o n f i r n c t i o nHearing:  (v )  approved  t h e  form of n o t i c e  t o  be 

provided by t h e  Debtors  r e s p e c t i n g  t h e  v o t i n g  p r o c e s s  and the 

conf i rma t ion  Hear ing;  and ( v i )  d i r e c t e d  t h a t  all ballots must be 

r ece ived  on o r  b e f o r e  t h e  close o f  business on December 5 ,  1990 



i1 t o  be e l i g i b l e  t o  be counted i n  de t e rmin ing  v h e t h e r  the Pien is i11 a c c e p t e d  o r  r e j e c t e d :  and t h e  Debtors hav ing  served ( i ) cc;ies G.L 

I/ t h e  D i s c l o s u r e  Statement  ind  t h e  P lan  and (ii) a brllor 2 ;  

p u r s u a n t  t o  t h e  Di sc losu re  Statement Approval O r 6 ~ r : ~~2 

' 	 t h e  Debtors  having  p a l i s h e d  a n o t i c e  r e s p e c t i n g  t h e  C o n f i r = a t i c n  

~ e a r i n gonce in the Wall S t r e e t  J o u r n a l  ( n a t i o n a l  e d i t i o n )  ~ n d  

once i n  t h e  Hew Yark Tines ( n a t i o n a l  e d i t i o n )  i n  accordance vie,? 

t h e  D i s c l o s u r e  Statement  Approval Order:  and a f f i d a v i t s  of 

s e r v i c e  and p u b l i c a t i o n  having been f i l e d  v i t h  t h e  Clerk of this 

Court  v i t h  r e s p e c t  thereto; and a D e c l a r a t i o n  of C l a u d i a  D. King 

c e r t i f y i n g  t h e  B a l l o t s  Accept ing and Rejecting the Plan h a v i n g  

been filed v i t h  this Court; and t h e  a c c e p t a n c e s  and r e j e c t i o n s  af 

the  P l a n  of t h o s e  holders of Allowed Claims that voted  having 

been d u l y  r e c e i v e d  and t a b u l a t e d ;  and it appearing t h a t  t h e  

s o l i c i t a t i o n  and t a b u l a t i o n  of a c c e p t a n c e s  h a v i n g  thus been 

accomplished i n  a proper  and f a i r  manner satisfactory t o  t h i s  

Court: and one o b j e c t i o n  t o  c o n f i r m a t i o n  of t h e  P l a n  hav ing  been 

initially r e c e i v e d  b u t  subsequent ly  withdram; and it ~ p ? e r r i n ?  

t h a t  t h e  Plan has been duly a c c e p t e d  by the c r e d i t o r s  and 

i n t e r e s t  holders whose accep tance  i s  r e q u i r e d  i n  accordance v i t h  

t h e  p r o v i s i o n s  of  S e c t i o n  1 1 2 6  of  the Bankruptcy Code; and upon 

the e n t i r e  record of t h e  Deb to r s1  C h a p t e r  11 c a s e s ,  t h e  

arguments o f  counsel, and t h e  t e s t i m o n y  of w i t n e s s e s  and 


i n t r o d u c t i o n  of ev idence  a t  t h e  Conf i rma t ion  Hear ing;  and a f t e r  


due d e l i b e r a t i o n :  end s u f f i c i e n t  cause  appearing therefor: and 




I 
-

! 
IT HkVIHG BEDi FOVHD AND D P I P r U H E D  by t h i s  Court,  


t h a t :  
 I 
I 

A. The Plan complies v i t h  t h e  a p p l i c a b l e  p rov i s ions  c: I 

t h e  B a n h p t c y  Code. 

B. The Debtors, as proponents of  t h e  Plan,.have 


complied v i t h  t h e  e p p l i c a b l e  p r o v i s i o n s  of t h e  Bankruptcy Code. 


C. The Plan has been proposed i n  good f a i t h  and nor b y  


any means forbidden by law. 


D. Any payment made o r  t o  be made by t h e  Debtors o r  

any person i s s u i n g  s e c u r i t i e s  o r  a c q u i r i n g  p r o p e r t y  under t h e  . 
p l a n ,  f o r  s e w i c e s  o r  f o r  c o s t s  and expenses i n ,  o r  i n  connection 

v i t h ,  t h e s e  Chapter 11 c e s e s ,  o r  in connect ion  with t h e  P l a n  and 

i n c i d e n t  t o  t h e  Chapter 11 c a s e s ,  has  been approved by, or  v i l l  

be s u b j e c t  t o  t h e  approval o f ,  the Court as r easonab le .  

E. The Debtors have d i s c l o s e d  t h e  i d e n t i t y  and 

a f f i l i a t i o n s  of those  i n d i v i d u e l s  proposed t o  c o n t i n u e  t o  se rve ,  

a f t e r  conf i rmat ion  of t h e  P lan ,  a s  a  d i r e c t o r ,  o f f i c e r ,  vo t ing  

t m s t e e  o r  i n s i d e r  of t h e  Debtors pursuan t  t o  t h e  s ta tement  f i l e d  

by t h e  Debtors respec t ing  o f f i c e r s  and d i r e c t o r s  and t h e  t e r n s  of 

t h e i r  ezploment, and t h e  con t inuance  i n  s u c h ' o f f i c e  of each such 

i n d i v i d u a l  is c o n s i s t e n t  w i t h  t h e  i n t e r e s t s  of c r e d i t o r s  rnd 

equity s e c u r i t y  ho lde r s  and w i t h  p u b l i c  p o l i q .  



F. There a r e  no r a t e  changes provided f o r  i n  t h e  

p l a n ,  v i t h  respec t  t o  which r a t e s ,  a governmental r e w l a t o r y  

c~nrmissionhas j u r i s d i c t i o n  over t h e  Debtor6 a f t e r  c o n f i 2 a t i o z .  

G.  (1) The Plan p roper ly  c l a s s i f i e s  Clairs and 

I n t e r e s t s  and,proper ly  des igna tes  such Classes  i n  accordance 

v i a  Sec t ion  1 1 2 2  of t h e  Bankruptcy Code; 

(2 )  2%. Plan specif ies , & & & * - ~ f  Cla ins  anc 
--.'e

Interests vhich a r e  impaired o r  n o t  impaIr63 under the pien ;  end 

( 3 )  With r e s p e c t  t o  each impaired  Class of Claims 

and I n t e r e s t s ,  (i) each h o l d e r  of a Claim o r  I n t e r e s t  of such 

c l a s s  has  accepted the Plan ,  or vill receive or r e t a i n  under the 

Plan on account of such Claim o r  Interest prope-y of a va lue ,  as 

of the Effec t ive  Date of t h e  Plan ,  t h a t  i s  not less than t h e  

.amount t h a t  such holder  would s o  receive o r  r e t a i n  i f  t h e  Debtors 

r e r e  liquidated under Cbapter 7 of t h e  Bankntptcy Code on such 

d a t e ,  and (ii)t h e r e  a r e  no h o l d e r s  of Allowed Secured Claims who 

II made e l e c t i o n s  under s e c t i o n  llll(b)(2) of t h e  Bankruptcy Code. 

I H. Each Class  has  accepted t h e  Plan  o r  is  not impaired 

under t h e  Plan. 

I. Except t o  t h e  e x t e n t  t h a t  t h e  h o l d e r  of a 


particular Claim has  agreed t o  a d i f f e r e n t  t r e a t m e n t  of such 


Claim, the  Plan provides  t h a t :  


(1) With r e s p e c t  t o  a C l a i m  of a kind s p e c i f i e d  i n  

s e c t i o n s  507(a )  (1) or  ( 2 )  of  t h e  Bankruptcy Code, a s  soon cs 



~ r a c t i c a b l e  a f t e r  the  E f f e c t i v e  Date, t h e  h o l d e r  of s u c h  c h i =  

v i l l  r e c e i v e  on account of such Claim, cash  equal rq t h e  allove2 

amount of such Claim; 

! 
f 

i 
I 

I /  

( 2 )  With r e s p e c t  t o  a C l a s s  of C l a i ~ sof e k i c i  

s p e c i f i e d  i n  Sec t ions  507 ( a )  ( 3 )  , ( 4 ) , ( 5 ) , o r  ( 6 )  of t h e  

BanknptCy Code, each ho lde r  of a C l a i n  of such C l a s s  vill 

r e c e i v e  cash as soon as p r a c t i c a b l e  a f t e r  t h e  E f f e c t i v e  D ~ t e ,  

equal  t o  t h e ' a l l o v e d  amount of such Claim; and 

( 3 )  With r e s p e c t  t o  a Claim of  a k ind s p e c i f i e d  i n  

s e c t i o n  507 ( a )  (7)  of t h e  B a n h p t c y  Code, t h e  h o l d e r  of such 

claim v i l l  r e c e i v e  as soon as p r a c t i c a b l e  a f t e r  t h e  E f f e c t i v e  

Date, on account  of such claim, Cash e q u a l  t o  t h e  c l l o v e d  amount 

of such C l a i m .  

J. A t  l e a s t  one c l a s s  o f  Claims t h a t  i s  impaired

1)  u d e r  t h e  Plan  has accepted t h e  P lan ,  d e t e k i n e d  v i t h o u t  

inc lud ing  any acceptance of t h e  Plan  by any i n s i d e r  holding 

c l z i n  i n  such C l ~ s s .  

a 

I 

X. C o n f i r m t i o n  of  t h e  P lan  is not l i k e l y  t o  be 

followed by the l i q u i d a t i o n ,  o r  t h e  need for f u r t h e r  financi.1 

r e o r g a n i z a t i o n ,  of t h e  Debtors o r  t h e  Reorganized Debtors.  

, 

L. The Debtors have p a i d  o r  s h a l l  pay 

the  E f f e c t i v e  Date a l l  €mounts due under  28 U.S.C.  

on o r  pricr t o  

5 1930. 

f 
! 

I 



i ~ p l e m e n t a t i o n ,and i s  o t h e r v i s e  i n  compl iance  u i t h  

s e c t i o n  1123 ( a )  of t h e  Banknaptcy Code. The Deb to r s  vill have 

s u f f i c i e n t  funds on h ~ n das of December 1 7 ,  1 9 9 0  t o  n r k e  the 

cash d i s b u r s e a e n t s  provided f o r  i n  t h e  Plan i n c l u d i n g  t h e  

p r e p a p e n t  o f  t h e  p r i n c i p a l  of  the  Conf i m a t i o n  0 b l i g z t i o n s  

o t h e r v i s e  payzble  360 days  a f t e r  t h e  C o n f i r m a t i o n  c ate. 

0. The Plzn p r o v i d e s ,  p u r s u a n t  t o  S e c t i o n  6.3 

t h e r e o f ,  f o r  t h e  c o n t i n u ~ t i o nof  retiree b e n e f i t s  i n  accoraznce  

vith S e c t i o n  1129(a)  ( 1 3 )  of t h e  Bankruptcy  Code. 

P. The s u b s t a n t i v e  c o n s o l i d a t i o n  o f  t h e  D e b t o r s 8  

e s t a t e s  f o r  t h e  purposes of e f f e c t u a t i n g  t h e  Plan is appropr i a t ' e .  

I ' f ' 'Il' IS ON =IS - M Y  OF 1 12 • -- &FORE ORDEREDI 
1. The Plan is he reby  c o n f i m e d ,  hav ing  met t h e  

r e q u i r e m e n t s  of Sec t ion  1129 (a)  of the Bankruptcy Code. 

t h a t :  

2 .  The r e c o r d  da t e '  f o r  t h e  p u r p o s e  of d e t e ~ i n i n g  

t h o s e  h o l d e r s  of debt  and e q u i t y  s e c u r i t i e s  e n t i t l e d  t o  

d i s t r i b u t i o n s  under t h e  P lcn  shall be as of t h e  c l o s e  oi business 

on Deceaber  1 4 ,  1990. 

3 .  S o l e l y  f o r  t h e  p u r p o s e s  of d i s t r i b u t i o n s  t o  be 

l a d e  unde r  t h e  Plan ,  t h e  E f f e c t i v e  D a t e  of  t h e  Plcn  s h a l l  be 

D e c e a e r  1 7 ,  1 9 9 0 .  



4 .  On Decezber 17, 1990, all of the pro?erty cf =k,e 

iestates shall be vested in the Debtors cnd shall be free azP I 

I 

clear of any and 1 1  Claims of t h e  Debtorst creditors an6 e ~ ~ i r y I 
i 

security holders, and any and all liens and encunbrances ~*>.,ich 

have not been expressly preserved under the Plan shall be deeae:! i 
e~inguishedcs of such date. 

5 .  Chercical Bank (nChemicalm), as Escrov Agezt 

pursuant to an agreement (the "Escrov Agreementw) dated es of 

October 26, 1990 betveen Chemical Bank and Todd heretofore 

rpproved by this Court shall, on December 17, 1990, disbc-se the 

funds in the escrov account it is holding (the "Escrow Ac=ount8') 

a. With respect to payments to be made under the 
i- I I 

Plan to Whitmore Capitzl, L.P. ("Whitmoren), the sole Clzss 4 

claimant, Chemiczl is hereby authorized to disburse such funds 

directly to Whitmore as soon as practicable on or after the 

later of the Effective Date or the date of surrender to Todd of 

t h e  certificates represen2ing the Notes held by Whitnore (or if 

such certificates have been stolen, lost, or destroyed, in lieu 

thereof (i) a lost security affidavit and (ii) a bond if 


reasonably required by Todd), in cccordance with written vire 


instructions received from Whitnore prior thereto. 


b. With respect to the balance of the funds 




* .. 

i ') 
. . , .  

6. The Debtors a r e  hereby a u t h o r i z e d  to provide t h e  

.. 
d i s b u r s e  such  funds t o  DRX. I n c . .  t h e  D e b t o r s '  d i s b u r s i n ;  E , ~ , ,  

( the  "Disburs ing  c gent") . 

I 

4 
I 
I 
I 
! 

i 
I 

b a l a n c e  of  t h e  funds  r e q u i r e d  t o  implement t h e  P1.n. i n c l u f i n s  

such Zunds as are r e q u i r e d  t o  prepay  t h e  C o n f i r n a t i o n  051;-- s r a t iozs  

o+theruise payab le  360  d a y s  l i t e r  t h e  C o n t i m a t i o n  Date.  t o  the 

D i s b u r s i n g  Agent on DecerSer 1 7 ,  1990. 

7 .  On December 1 7 .  1990. i n t e r e s t  a t  t h e  r a t e  of 111 

per annun s h a l l  s t o p  acc ru ing  on t h e  amounts p a y a b l e  under t he  

. Plan  t o  h o l d e r s  of Claims i n  C l a s s  3. C l a s s  5 and c i a s s  6 .  

8. The Disburs ing  Agent s h a l l  d i s b u r s e  a l l  funds . 

r e c e i v e d  from C h m i c a l  and from t h e  Deb to r s  and  s e c u r i t i e s  

r e c e i v e d  from t h e  Debtors  only  i n  accordance  w i t h  t h e  te.qs of 

t h e  P l a n  and t h i s  Order ,  as soon as p r a c t i c a b l e  on or a f t e r  

Decerber 17 ,  1990, e x c e p t  t h a t  (i)t h e  D i s b u r s i n g  Agent is hereby 

a u t h o r i z e d  t o  prepay  t h e  p r i n c i p a l  amount o f  t h e  C o n f i n a t i o n  

o b l i g a t i o n s  o t h e r w i s e  payzb le  3 6 0  days a f t e r  t h e  c o n f i r n a t i o n  

Date cnd (ii)wi th  r e s p e c t  t o  t h o s e  funds  t o  b e  p a i d  t o  c lc imcnts  

)I 
in a nanne r  o t h e r  t h a n  v i r e  t r a n s f e r ,  the D i s b u r s i n g  Agent s h e l l  

ho ld  such f u n d s  i n  an  i n t e r e s t  b e a r i n g  a c c o u n t  a t  Chemical Bank 

( t h e  mDisbursement  Accountw) and s h a l l  d i s b u r s e  ( a )  such funds,  

i n c l u d i n g  i n t e r e s t  ea rned  on t h e  Disbursement  Account through 

J a n u a q  2 3 ,  1 9 9 1 ,  and ( b )  s e c u r i t i e s ,  t o  such c r e d i t o r s  o r  

h o l d e r s  of i n t e r e s t s  on o r  abou t  t h e  l a t e r  of J a n u a r y  2 3 ,  1 9 9 1  o r  

t h e  e f f ec t ive  d a t e  of the Herger, o r  as  soon t h e r e a f t e r  a s  t h e  
-::i 

i... . . I  

.;. 
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i 
necessa ry  in fomat ion  is rece ived  from such c r e d i t o r s  by r h e  


Debtors. 


9.  The Disbursing Agent is au thor ized  t o  nake  

payments t o  c r e d i t o r s  by wire t r a n s f e r  as provided f o r  under the 

Plan as soon as practiccble on o r  after December 1 7 ,  1990. 

1 10. The Debtors a r e  hereby authorized a d  d i r e c t e d  t o  

take a l l  steps necessary t o  e f f e c t u a t e  c o n s m a t i o n  ' of I h e  Plcn 

including b u t  not limited to t h e  m a i l i n g  of letters of transnit-

t a l  t o  holders of Cla ins  o r  i n t e r e s t s  s e e k i n g  the s u r r e n d e r  of 

documents represent ing  such o b l i g a t i o n s  and i n t e r e s t s , .  and the 

i n fo rmat ion  required by t h e  Debtors i n  o r d e r  t o  be a b l e  t o  conply 

wi th  a p p l i c a b l e  l a v  r e s p e c t i n g  d i s t r i b u t i o n s  made under  t h e  p lan  

t o  h o l d e r s  of such claims and i n t e r e s t s .  

1 .  Except as o t h e r v i s e  e x p r e s s l y  p rov ided  i n  

S e c t i o n  1 1 4 1  of the Bankruptcy Code o r  t h e  Plan, the d i s t r i b u -

tions made pursuant t o  t h e  P lan  w i l l  be in f u l l  and final 

s a t i s f a c t i o n ,  se t t l ement ,  r e l e a s e  and d i s c h a r g e  a s  a g a i n s t  t h e  

Debtors,  of any debt  t h a t  arose before t h e  conf i rma t ion  Date and 

any debt of a kind s p e c i f i e d  i n  S e c t i o n  502 (g), 502 ( h )  o r  502 ( i )  

of t h e  Bsnkruptcy Code and a l l  Claims and i n t e r e s t s  of  any 

n a t u r e ,  inc luding,  v i t h o u t  l i n i t a t i o n ,  any interest cccrued 

the reon  from and ~ f t e r  t h e  P i l i n g  Date, whether o r  n o t  (1) a 


proof of a Clain  o r  i n t e r e s t  based on such d e b t ,  o b l i g a t i o n  o r  


i n t e r e s t  i s  f i l e d  o r  deemed filed under  Section 501 of t h e  


Bankruptcy Code, (ii) such Claim or Stock Interest is allowed 



11 
I/ under S e c t i o n  502 of t h e  Bankruptcy Code o r  (iii) t h e  bolder c t  

such Alloved C l a i o  o r  Stock I n t e r e s t  has a c c e p t e d  t h e  P l a n .  This 

11 	 d i s c h a r g e  s h a l l  i n c l u d e  t h e  e x t i n g u i s b e n t  o f  any and a l l  l i e n s  

and encumbrances which have n o t  expressly been  p r e s e r v e d  cnder  

the Plan. 

1 2 .  I n  a d d i t i o n ,  i n  c o n s i d e r a t i o n  f o r  past and fuzure 

services, and other v a l u a b l e  c o n s i d e r a t i o n ,  a l l  of t h e  Debto r s '  

p r e s e n t  and former c f f i c e r s ,  d i r e c t o r s ,  a g e n t s ,  employees, and 

counsel s h a l l  be deemed d i scha rged  and released f r o 3  any end a l l  

claims asserted o r  a s s e r t t b l e  by any p e r s o n ,  firm o r  c o r p o r a t i o n  

a r i s i n g  i n  any way ou t  of such p e r s o n ' s  r e l a t i o n s h i p  v i t h  o r  vork 

p e r f o m e d  for t h e  Debtors on o r  p r i o r  t o  t h e  d a t e  h e r e o f .  

13. The d i s c h a r g e  set f o r t h  i n  t h e  above decretal 


paragraphs s h a l l  n o t  i n c l u d e :  


a. a d n i n i s t r r t i v e  expenses  r e p r e s e n t i n g  

l i a b i l i t i e s  i n c u r r e d  i n  the o r d i n a r y  course of b u s i n e s s  by t h e  

Debtors z s  Debtors - in-Possess ion ,  o r  liabilities a r i s i n g  cnder  

loans o r  advances t o  t h e  Debtors as Debto r s - in -Posses s ion ,  or 

l i a b i l i t i e s  a r i s i n q  under p o s t - p e t i t i o n  ag reemen t s  o r  

s t i p u l r t i o n s  e n t e r e d  i n t o  by t h e  D e b t o r s  as Debtors - in-

Posses s ion ,  which liabilities s h z l l  be p a i d  by t h e  Debtors  i n  

accordance v i th  t h e  te-ros and c o n d i t i o n s  of any s u c h  agreements 

o r  s t i p u l a t i o n s  and t h e  Plan ,  e x c e p t  a s  o t h e n r i s e  provided  i n  the 

Plan ; 



b. a b i n i s t r a r i v e  expenses due t o  P ro fess ione \ s  

11 r e p r e s e n t i n g  a l lovances  of conpensation and rci-urrement of 

I 

I 
expenses a l l o v a b i e pursuant  t o  Sec t ion  330 of t h e  Bankruptcy 

Code; 

c. The Claims f i l e d  by t h e  United S t a t e s  

r e l a t i n g  t o  response c o s t s  incur red  by t h e  ~ n v i r o n m e n t a l  

p r o t e c t i o n  Agency v i t h  r e spec t  t o  t h e  Harbor Island s i t e ,  a s  veil 

as any c o s t s  incur red  i n  t h e  f u t u r e  and any f u t u r e  i n j u n c t i v e  

o b l i g a t i o n s  v i t h  r e s p e c t  t o  t h e  Harbor I s l a n d  s i t e ,  as 

contemplated by A r t i c l e  8 .5  of the Plan ,  and such e.xc1usion f r o 3  

d i s c h a r g e  s h a l l  apply  i r r e s p e c t i v e  of whether a s t i p u l a t i o n  and 

agreement t o  s e t t l e  and compromise environmental  Claims of t h e  
, 

United Sta tes  o f  lmer ica  s h a l l  be f i l e d  wi th  the Court p r i o r  t o  

the  Confirmation Date; 

d. A l l  of t h e  o b l i g a t i o n s  r e l a t i n g  t o  

indemni f i ca t ion  and exculpat ion  e x i s t i n g  i n  f a v o r  of Todd's,  and 

its s u b s i d i a r i e s 1 ,  r e s p e c t i v e  p r e s e n t  o r  former d i r e c t o r s ,  

o f f i c e r s ,  employees, f i d u c i a r i e s ,  a g e n t s ,  a t t o r n e y s  o r  

c o n t r o l l i n g  persons a s  a r i s e  under  a p p l i c a b l e  l a v  o r  cs provided 

i n  cny o f  (i) Todd's C e r t i f i c a t e  o f  I n c o r p o r a t i o n  i n  e f f e c t  p r i o r  

t o  o r  a s  of t h e  d a t e  h e r e o f ,  o r  (ii)Todd's by-laws i n  e f f e c t  

p r i o r  to o r  'as of the d a t e  h e r e o f ,  o r  ( i i i )  each agreement 

i d e n t i f i e d  i n  t h e  Disc losure  S ta tement  or  ( i v )  t h e  articles of 

i n c o r p o r c t i o n ,  by-lavs o r  s i ~ i L a rdocuments o r  agreements of cny 

of Todd's  s u b s i d i a r i e s  a s  i n  effect  p r i o r  t o  or a s  of t h e  d E t e  



prior t o  t h e  E f f e c t i v e  Date,  v h i c h  o b l i g a t i o n s  s h a l l  be a s s u e d  ! 

by Reorganized Todd; 
1 
j 

e.  R e t i r e e  B e n e f i t s  coverage ( o t h e r  than dea th  

b e n e f i t s  Coverage) f o r  all eligible odd retirees who elected =o 

r e t i r e  on o r  befo,re Hay 3 1 ,  1988 and f o r  t h e i r  eligible spouses 

and e l i g i b l e  dependents  u h i c h ,  p u r s u a n t  t o  m i c l e  VIII of t h e  

p l a n  t e r s l i n a t e s  (a )  vhen t h e  a p p r o p r i a t e  maximum l i f e t i m e  b e n e f i t  

has been exhausted by c l a i m s ,  or (b)  vhen t h e  e l i g i b l e  Todd 

r e t i r e e  becomes covered ,  o r  is e l i g i b l e  t o  be cover .ed,  under a 

program wi th  ano the r  employer p r o v i d i n g  s i m i l a r  b e n e f i t s  o r  ( c )  

vhen t h e  e l i g i b l e  spouse o r  e l i g i b l e  dependent  of a n  e l i g i b l e  

odd r e t i r e e  ceases t o  be such an  e l i g i b l e  spouse or  e l i g i b l e  

dependent  under  t h e  terms of  t h e  a p p l i c a b l e  p l a n ,  fund o r  

program. Under t h e  P l an ,  R e t i r e e  B e n e f i t 5  c o n s i s t i n g  of dea th  

b e n e f i t s  s h a l l  a l s o  be p rov ided  p o s t - c o n f i r m a t i o n  i n  t h e  amount 

and under ,  t h e  t e rms  of'the a p p l i c a b l e  plan, fund o r  program. 

R e t i r e e  B e n e f i t s  shall be provided a t  the applicable l e v e l  

e s t ~ b l i s h e don o r  b e f o r e  Hay 31 ,  1988  t o  t h e  e x t e n t ,  and f o r  the  

p e r i o d ,  t h e  Debtors  are c o n t r a c t u a l l y  o r  o t h e r v i s e  l e g a l l y  

o b l i g a t e d  t o  p rov ide  such b e n e f i t s .  Any p lan ,  fund o r  p r o g r m  

f o r  t h e  p r o v i s i o n  of r e t i r e e  b e n e f i t s  may be amended or  

t e m i n a t e d  a t  any t i m e  a c c o r d i n g  t o  t h e  terns of such plan  or 

proqrcn .  Nothing h e r e i n  c o n t a i n e d  s h a l l  be deemed t o  chrnge,  

a l t e r  o r  amend any r i g h t s  e l i g i b l e  Todd r e t i r e e s  or  t h e i r  

r e s p e c t i v e  e l i g i b l e  spouses, d e p e n d e n t s  o r  beneficiaries ney have 



t o  any R e t i r e e  B e n e f i t s .  The Reorgenized Debto r s  s h a l l  z l s o  i 
c o n t i n u e  a l l  t h e i r  Defined B e n e f i t  Pension p l a n s  and resme I 
c o n t r i b u t i o n s  t o  t h e s e  p l a n s  i n  each c a s e  t o  t h e  exteri: r e q u i r e d  ,i 
by t h e  p l a n s  and the  fnployee Ret i r emen t  1npome S e c u r i t y  A c t  cf 1 
1974, 2 9  U.S.C. 1001 & s e a .  ("ERISA"). In the event tha: t h e  . I 

~ e o q a n i z e d~ e b t o ' r s  s eek  t o  t e m i n a t e  t h e i r  defined benezlt 

pens ion  p l a n s ,  they s h a l l  do so p u r s u a n t  t o  T i t l e  IV of EZISA. 

HO d i s t r i b u t i o n s  of the benefits due under these d e f i n e d  b e n e f i t  

pens ion  p l a n s  nay occu r  e x c e p t  t o  the extent t h a t  such 

d i s t r i b u t i o n s  a r e  c o n s i s t e n t  w i t h  T i t l e  IV of ERISA; 

f .  The d e a t h  b e n e f i t s  o f  c e r t a i n  Todd r e t i r e e s  

approved by Order of t h e  Bankruptcy Court d a t e d  A p r i l  6, 1988 . 

vhich shall be paid i n  f u l l ,  i n  cash, upon t h e  death of the Todd 

r e t i r e e  by Todd, i t s  s u c c e s s o r s  and/or a s s i g n s ;  a n d  

g. The Claims of  t h e  i n d i v i d u a l s  l i s t e d  on 

Exhibit D t o  t h i s  Court's p r e v i o u s  Order d a t e d  February 2 2 ,  1 9 8 9  

e n t i t l e d  Order  Gran t ing  Debtors' Objec t ion  to Allowance of Claims 

i n  accordance v i t h  t h e  t e - ~ s  o'f such Order. 
I 

1 4 .  Except as o t h e r v i s e  provided u n d e r  t h e  Plan o r  

under  Order e n t e r e d  by t h i s  Court, any judgment a t  any t i m e  

ob ta ined ,  to t h e  e x t e n t  t h a t  such judgment is a d e t e r m i n a t i o n  of 

t h e  l i a b i l i t y  of t h e  Debtors vith r e s p e c t  t o  any debt dischargred 

under this Order and p u r s u a n t  to the Plan  and Section 1141(d)(1) 

of the Bankruptcy Code, s h a l l  be n u l l  and void and of no force 

and e f f e c t ,  regardless of v h e t h e r  a proof of claim t h e r e f o r  was 



, 	 . 

f i l e d  o r  deemed filed and a11 Claimants holding Claims agcinsr  

+he Debtors and ho lde r s  of equ i ty  i n t e r e s t s  of  t h e  Debtors s h a l l  

be prec luded  from a s s e r t i n g  z g a i n s t  t h e  Debtors,  o r  any of t h e i r  

a s s e t s  o r  p r o p e r t i e s ,  any o t h e r  o r  f u R h e r  Claims o r  i n t e r e s t s  

' 	 based upon any act or  omission, t r a n s a c t i o n  o r  o t h e r  a c t i v i t y  of 

any k i n d  o r  n a t u r e  t h a t  occurred p r i o r  t o  t h e  Confirmation D a t e ,  

and this Order s h a l l  permanently e n j o i n  s a i d  Claimants and 

h o l d e r s  of e q u i t y  i n t e r e s t s ,  t h e i r  s u c c e s t o r s  and a s s i g n s ,  f r o =  

e n f o r c i n g  o r  seek ing  t o  en fo rce  any such Claims o r  equ i ty  

i n t e r e s t s .  

15. I n  a d d i t i o n ,  excep t  as o t h e r v i s e  provided i n  t h e  

Plan or under Order e n t e r e d  by this Court and w i t h  r e s p e c t  t o  t h e  

Deb to r s '  o b l i g a t i o n s  under t h e  P l a n ,  the commencement o r  

c o n t i n u a t i o n  of any a c t i o n ,  t h e  e m p l o p e n t  of  p r o c e s s ,  o r  any 

a c t  to c011ect ,  r e c o v e r  o r  o f f s e t  any deb t  d i scharged  under t h i s  

o r d e r  and t h e  Plan  and pursuant  t o  S e c t i o n  1 1 4 l ( d ) ( l )  of t h e  

Bankruptcy Code as a l i a b i l i t y  of the Debtors, or  from proper ty  

of t h e  Debtors,  i s  f o r e v e r  s t a y e d ,  r e s t r a i n e d  and enjoined.  

16. The Court  s h a l l  r e t a i n  j u r i s d i c t i o n o f  the  

Debtors '  Chapter  11 c a s e s  wi th  r e s p e c t  t o  (i) motions pending 

be fo re  t h i s  Court  as of  the d a t e  of t h i s  Order,  (ii)approval of 

t h e  t e n s  o f  s a l e  of  any a s s e t s  l o c a t e d  a t  t h e  Debtors '  Galveston 

II
II shipyard ,  (iii)epproval  of t h e  terns of any settlement of t h e  

Debtors '  o u t s t a n d i n g  d i s p u t e  u i t h  N n a r d  r e s p e c t i n g  t h e  R . V .  



I 

I 

I 

t h e  Debtors and t h e  EPA respec t ing  t h e  Queens Ci ty  Farns, Uyccff 

Eagle Harbor and t h e  Dutchtown Superfund sites i nc lud ing  any 

terms of such se t t l ement  which p r o v i d e  f o r  t h e  b a r r i n g  of t h i r d  

p a r t y  c la ims a g a i n s t  t h e  Debtors o r  newly organized Todd r e l a t i n :  

t o  these Superfund sites; provided,  however, t h a t  i n  t h e  even: 

+the Debtors and t h e  EPA f a i l  t o  e x e c u t e  an agreement v i t h i n  t h r e e  ' 

( 3 )  months of t h e  Confirnation Date, then the p r o o f s  of c l a i z  

f i l e d  by t h e  EPA v i t h  r e s p e c t  to t h e s e  t h r e e  s i tes  s h a l l  be  

governed by t h e  procedures set f o r t h  i n  Paragraph 6 .6  of t h e  Plan 

f o r  the r e s o l u t i o n  of  Disputed Claims, except  t h a t  the Debtors 

s h a l l  n o t  be r equ i red  t o  r e s e r v e  any funds ,  nor w k e  any payments 

r e s p e c t i n g  such claims;  and m a t t e r s  provided for i n '  A r t i c l e  X of 

t h e  Plen.  

7 For purposes of and s o l e l y  t o  t h e  extent s e t  f o r t h  

i n  the  Plan ,  t h e  Debtors '  e s t a t e s  a r e  hereby c o n s o l i d a t e d ,  and 

the  a s s e t s  of the  Debtors a r e  t o  be pooled  and t h e  l i a b i l i t i e s  of 

the Debtors a r e  t o  be s a t i s f i e d  from t h e  r e s u l t a n t  comon fund, 

zs f o l l o v s :  

( i )  a l l  intercompany C l a i n s  by and among t h e  Debtors 

v i l l  be e l i c i n a t e d ;  (ii)alz a s s e t s  and a l l  proceeds 

t h e r e o f  and a l l  l i a b i l i t i e s  of t h e  Debtors v i l l  be 

merged o r  t r e a t e d  as though t h e y  vere  merged f o r .  

purposes of t h e  P lan ;  (iii)any o b l i g a t i o n  of tny 

Debtor and a l l  g u a r a n t e e s  t h e r e o f  executed by e i t h e r  of 

t h e  Debtors w i l l  be deemed t o  be one o b l i g a t i o n  of t h e  



f i l e d  i n  connection w i t h  any such o b l i g a t i o n  and such
II	
II 	 quarentees v i l l  be deemed one C l a i m  a g a i n s t  t h e  

I

I 


consol idated  Debtors: (v)  each and every ~ l a if ~ i n 
i l e dII 	 I 

t h e  i n d i v i d u a l  case  of any of t h e  Debtors  vill be 


deemed filed against t h e  c o n s o l i d a t e d  D e b t o r s  i n  the 


consol idated  Case; and ( v i )  f o r  p u r p o s e s  of d e t e r m i n i n ~  


t h e  a v s i l o b i l i t y  of t h e  right of s e t - o f f  under Section I 

553 of t h e  Code, t h e  Debtors s h a l l  be treated 'as one I 


II 	 e n t i t y  so tha t ,  subject t o  t h e  o t h e r  p r o v i s i o n s  of 1 

Sect ion 553 of t h e  Code, debts due t o  a n y ' o f  t h e 
II

II 	 Debtors may be set o f f  against t h e  d e b t s  of any of t h e  I 

II 	 I
Debtors. 

Ii 
f n  a d d i t i o n ,  and i n  accordance  with the 


terms of  the Plan, a l l  Claims based upon guarantees  of I 

c o l l e c t i o n s ,  payment or  performance made by one Debtor
II 	 I 


I I 	 a s  t o  the o b l i g a t i o n s  of t h e  other Debtor s h a l l  be 


d ischarged,  r e l e a s e d  and of no f u r t h e r  force and
II 
e f f e c t .  

11 
18.' The Debtors a r e  hereby a u t h o r i z e d  and directed to 

11 	 allovance of professional f e e s  i n  t h e  anountr t o  be subsequently 

deternined by t h e  Court  p u r s u a n t  t o  a p p r o p r i a t e  n o t i c e  and 

hearing. 

11 
d e p o s i t  S5.000.000 ( t h e  "Funds") i n t o  a n  escrow account.  which 

Pvnds s h a l l  be available s o l e l y  t o r  the payment of t h e  f i n a l  



19. The Debtors are hereby author ized t o  p a y ,  i n  t h e  
I 

o r d i n a r y  course and v i t h o u t  f~x%hera p p l i c a t i o n  t o  this Cour;, 


a l l  p r o f e s s i o n a l  f ees  And expenses f o r  s e r v i c e s  rendered a f t e r  


t h e  d a t e  hereof.  


20. The Debtors shall pay any amounts due under 26 

U.S.C. 5 1 9 3 0  within t e n  (10) bus iness  days of n o t i f i c a t i o n  of 


+be mounts thereof  by t h e  o f f i c e  of t h e  United S t a t e s  Trus tee .  


21. Upon t h e  e n t r y  of t h i s  Order. all r i g h t s ,  d u t i e s  

a d  o b l i g a t i o n s  of the Inden tu re  T r u s t e e  r e s p e c t i n g  t h e  Notes m d  

t h e  h o l d e r s  of such n o t e s  s h a l l  cease  and become n u l l  and void.  

22. Each and every  f e d e r a l ,  s t a t e  and local 

povemmental agency o r  department i s  hereby d i r e c t e d  t o  accep t  

any and a l l  documents and i n s t n u n a n t s  necessary  and a p p r o p r i a t e  

t o  conswanate t h e  t r a n s a c t i o n s  contemplated by the Plan.  

23. Notice of  e n t r y  o f  t h i s  Order, s u b s t a n t i a l l y  i n  

the form annexed h e r e t o  as E x h i b i t  A which i s  hereby.approved,  

s h a l l  be ,  and hereby is, deemed s u f f i c i e n t  (a )  i f  served by 

f i r s t  c l a s s  mail upon (i) a l l  p e r s o n s  having f i l e d  a n o t i c e  o t  

I 



~ ~ l , 

a p p e a r a n c e  herein within 2 0  days i r o n  the date hereof, and (ii) 

together with the distributions to be made under the Plan  to ~ 1 1  

h o l d e r s  of allowed claims and in teres t s  and (b) if published once 

on or before 2 0 d a y s  from t h e  date hereof.in the national 

e d i t i o n s  of The Nev York Times and The Wall Street ~ . . ~ ~ ~ 

-.-
UNITED STATES BANI;RUmty JUDGE 



- - " ,  
(2 i i 

DECLARATION OF SERVICE 

;"--, 	 -
i i  ' , <'-I> 

On tliii day siii33forth below, I deposited with the U.S. Postal 
Service a true and accurate copy of: Supplemental Brief of Todd 
Slupyards Corporation in Cause No. 78774-3 to the following parties: 

Walter E. Barton 
Karr Tuttle Campbell 
1201 Third Avenue, Ste 2900 
Seattle, WA 98101-3028 

William Rutzick 
Janet L. Rice 
Schroeter, Goldmark & Bender 
810 Third Avenue, Suite 500 
Seattle, WA 98 104 

Original filed with: 
Washington Supreme Court 
Clerk's Office 

I declare under penalty of perjury under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 

DATED: March 23,2007, at Tukwila, Washington. 

Christine Jones v 

Legal Assistant 
Talmadge Law Group PLLC 

._ r_
i - i L t ~ 	PI:: , - . I  ~AGdiy[El\("r 

YO E-MAIL 

DECLARATION 



Rec. 3-23-07 

-----Original Message----- 
From: Christine Jones [maiIto:christine@talmadgelg.com] 
Sent: Friday, March 23, 2007 10:33 AM 
To: OFFICE RECEPTIONIST, CLERK 
Subject: Todd Shipyards 

Clerk: 

Attached is our supplemental brief in case number 78774-5 - Todd 
Shipyards - for filing. 

Thank you, 

Christine. 

Christine Jones 
O f f  ice Manager 
Talmadge Law Group PLLC 
(206) 574-6661 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

