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IDENTITY OF RESPONDENTS

Carey Erwin and Healthcare Properties, Inc., respondents, respond
to petitioners’ Petition for Review and respectfully request the Court to
deny said petition.

ISSUES PRESENTED FOR REVIEW

Respondents do not present any new issues for review.

Respondents object to petitioners’ 2" and 3" Issues Presented for
Review, as they are unrelated to the “considerations governing acceptance
of review” set forth in RAP 13.4(b).

In this regard, petitioners ask only that the Court “accept review
under RAP 13.4(b) 1 and 2. Petition for Review, at 9. These two
considerations require a showing that the instant decision conflicts with a
decision of this Court or “another decision of the Court of Appeals.”
Petitioners, however, cite not one decision of the Supreme Court or the
Court of Appeals in conflict with the decision in this case. More
particularly, petitioners cite no conflicting decisions related to the
identified issues of contractual choice of Washington law or whether a
Washington broker can sue “for a commission in Washington where he is
not licensed in California, the agreement was made and performed in
California, and the facilities are located in California.” See Petition for

Review, at 1.



It is respectfully submitted that petitioners may not ignore these
baseline considerations for acceptance of review under RAP 13.4(b) I
and 2.

STATEMENT OF FACTS AND PROCEDURE

Respondents accept the basic format of petitioners’ Statement of
Facts and Procedure, but add to and/or correct the statements contained
therein to provide greater context and understanding.

A. Respondents Erwin and Healthcare Properties, Inc., Had
Extensive and Long-Term Connections with Washington, Both
in General and with Reference to the Instant Transactions.

Petitioners infer that Erwin had only minimal and fleeting
connections to the State of Washington. Petition for Review, at 2-3, and
footnote 1. To the contrary, both Erwin and Healthcare Properties had
extensive and long-term connections to Washington.

Erwin has been a licensed real estate broker in Washington since
1992. F/F 1. At all times material to the matters at issue, he was a
resident of Washington. F/F 1. Healthcare Properties has been a

Washington corporation since 1996, with Erwin as its sole owner and

operator. RP 11; F/F 1' The trial judge also ruled that Erwin “performed

"F/F 1 stated that Healthcare Properties was incorporated in Washington in
1987. Respondents believe that this was a scrivener’s error not picked up by either the
parties or the trial court. Whether incorporation occurred in 1987 or 1996, it was years
before the events at issue.



a good deal of work in Washington on these matters.” C/L 10.?
Therefore, and contrary to petitioners’ claim, the Court of Appeals
correctly stated, within the context of the instant facts, that Erwin “lives
and operates his business in Washington.” Opinion, at 8.’

In Petition for Review, footnote 2, petitioners note that the “Court
of Appeals incorrectly stated that, ‘Cotter consulted Erwin to help divest
Camlu of its leasehold interest.”” This is technically correct. However,
Erwin did consult with and represent Cotter in the “Camlu” transaction by
negotiating longer lease terms with the Ensign Group, which was taking
over the leases from Camlu. F/F 24. Erwin received a commission from
Cotter for such efforts. F/F 34. All of this was specifically noted by the
Court of Appeals. Opinion, at 3-4.

B. While the Trial Court Properly Reasoned that Erwin Was Not
Engaged in “Traditional Real Estate Broker/Agent Services,” It
Still Ruled as a Matter of Law that Erwin “Was Subject to the
Regulatory System of the State of Washington for Real Estate
Professionals.” C/L 12.

Throughout their Petition for Review, petitioners argue and infer

that the sole reason for the trial court’s decision was that Erwin was

? Notably, petitioners did not assign error to either Finding of Fact 1 or
Conclusion of Law 10. Brief of Appellants, at 2-3.

3 In Petition Jfor Review, footnote 1, petitioners state: “Erwin admitted that he
had only relocated to Washington shortly before entering into the contract and has since
left Washington,” citing to RP 83-84. (Emphasis added.) The citation says nothing about
Mr. Erwin leaving Washington. Petitioners also incorrectly cite to RP 82-83 as support
for their statement that Erwin “has since moved back to California.” Petition for Review,

at 3.



engaged in specialized consultant work in a specialized market that
rendered licensure unnecessary. While both the trial court and the Court
of Appeals acknowledged the specialized nature of Erwin’s services and
the senior healthcare properties business, neither ignored that Erwin was a
licensed real estate broker in Washington, or that he had to be. F/F 1;

C/L 12; Opinion at 11-12. To the contrary, the trial court specifically
ruled that Erwin was subject to the Washington regulatory system for real
estate professionals. C/L 12.

As noted by the Court of Appeals, it did not matter “where” Erwin
was licensed. Opinion at 11. What mattered was that the underlying
policy for both Washington’s and California’s licensing laws--“to protect
the public from the perils incident to dealing with incompetent or
untrustworthy real estate practitioners”--was “satisfied by proof of a valid
real estate broker’s license.” Opinion, at 12. Therefore, far from
suggesting that Erwin’s specialized expertise was the sole basis of the
decision, both courts effectively ruled that the specialized nature of the
business and the consulting services rendered made it impractical and
unnecessary that Erwin be licensed in every state. He still had to be
licensed, however, which he was in Washington.

Petitioners also argue that the trial court did not address whether

the Consultant Agreement was illegal in Texas or California. Petition for

4



Review, at 6. However, this petition seeks review of the Court of Appeals
opinion, not the decision of the trial court.* In fact, the Court of Appeals
opinion addressed extensively the “illegality” issue. See Opinion, at
10-12.

C. The Court of Appeals’ Affirmation of the Trial Court Decision
Was Based Upon More than the Consulting Agreement’s Focus
Beyond “Classic Real Estate Brokering.”

As already addressed, the Court of Appeals, like the trial court,
specifically recognized that under the instant facts, Erwin had to be a
licensed broker in Washington as a condition to bringing suit in
Washington. Opinion, at 11-13. Petitioners quote extensively from
pages 11 and 12 of the Opinion. However, petitioners cut off the
quotation prematurely, thereby camouflaging the full context under which
the uniqueness of the industry and Erwin’s services were discussed.
Picking up where petitioners left off, the Court of Appeals stated, at 12:

" Moreover, the policy underlying California’s licensing law
1s the same as Washington’s — “to protect the public from the perils
incident to dealing with incompetent or untrustworthy real estate
practitioners. Schantz v. Ellsworth, 19 Cal. App. 3d 289, 292-93,

96 Cal. Rptr. 783 (1971). As with Washington, California courts
recognize that this policy is satisfied by proof of a valid real estate

* The trial court ruled, with considerable explanation, that applying Washington
law to the facts and circumstances did not violate the public policy of California or
Texas. This was based upon Erwin’s being a licensed broker in Washington, that suit
was pursued in Washington courts, that the subject Consultant Agreement specified that
Washington was to be the home jurisdiction, that such term was a legally effective choice
of law provision, that Cotter submitted himself to the jurisdiction of Washington courts,
that Erwin and Healthcare Properties were both residents of Washington, and that much
of the work by Erwin was performed in Washington. C/L. 13,9, 3, 10
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broker’s license. Estate of Baldwin, 34 Cal. App. 3d 596, 605, 110
Cal. Rptr. 189 (1973). Like Washington, California does not
construe its licensing laws so literally as to require exact
compliance if to do so “‘would transform the statute into an
“unwarranted shield for the avoidance of a just obligation.””” Id.
(quoting Schantz, 19 Cal. App. 3d at 293) (quoting Latipac, Inc. v.
Superior Court of Marin County, 64 Cal.2d 278, 281, 411 P.2d
564, 49 Cal. Rptr. 676 (1966))).

Ultimately, then, we agree with the trial court’s conclusion
that applying Washington law did not violate California or Texas
public policy concerning licensing. CP at 38 (conclusion of law
13).

Adding the above-quoted language to the quotations from the
Petition for Review reveals that while the senior healthcare business was
unique and Erwin had special qualifications related thereto, the public
policy of licensure still had to be met. In fact, it was, as Erwin was a
licensed real estate broker in Washington.

WHY THE COURT SHOULD REJECT REVIEW
A. The parties Have Not Evaded the Registration Requirements of
the Washington Real Estate Brokers and Salespersons Act
(“REBSA”).

Petitioners’ only argument that conceivably relates to RAP 13.4(b)
1 and 2 1s that the instant Court of Appeals decision disregards decisions
of this Court and/or other Court of Appeals related to the registration
requirements REBSA. Petition for Review, at 8-16. In this regard,

petitioners suggest that Erwin has evaded or attempted to circumvent those

requirements. /d. This is a most curious argument, in that at all times



material hereto, and for many years before and since, Erwin has been in
full compliance with REBSA. F/F 1. Erwin has in no way evaded, or
tried to evade, his obligations to obtain and maintain licensure under
RCW Chapter 18.85.

Petitioners cite to RCW 18.85.100 and RCW 18.85.340. These
statutes make it unlawful for a person to act as a real estate broker without
a license. RCW 18.85.100 also precludes a suit for commissions or
compensation if the plaintiff fails to allege and prove that he or she is duly
licensed as a broker or salesperson. Erwin both alleged and proved this
fact, as confirmed by finding of fact 1. Notably, this finding was not
identified by petitioners as being made in error. Brief of Appellant, at 2-3.
Again, Erwin has neither evaded nor circumvented any requirement of
REBSA. To the contrary, he has always been in full compliance
therewith.

Consistent with this, petitioners offer no explanation of how Erwin
evaded the registration requirements of REBSA. Rather, they cite to a
number of Washington cases, all holding that one who is not licensed as a
real estate broker or agent may not commence an action for recovery of
compensation or commissions arising out of real estate related
transactions. Petition for Review, at 9-11, (citing Schmitt v. Coad, 24,

Wn. App. 661, 604 P.2d 507 (1979), rev. denied, 93 Wn.2d 1016 (1980);



Grammer v. Skagit Valley Lumber Co., 162 Wash. 677,299 P. 376 (1931);
Shorewood, Inc. v. Standring, 19 Wn.2d 627, 144 P.2d 243 (1943);
Springer v. Rosauer, 31 Wn. App. 418, 641 P.2d 1216, rev. denied, 97
Wn.2d 1024 (1982); and Main v. Taggares, 8 Wn. App. 6, 504 P.2d 309
(1972)). Notably, these cases offer examples of how persons have sought
to explain, unsuccessfully, why REBSA did not apply to their actions.
However, each of those persons was unlicensed.’

In contrast, Erwin was licensed as a real estate broker in the state
of Washington prior to and at all times material to the transactions at issue.
The Consultant Agreement specifically provided that:

Any dispute regarding the interpretation or enforcement of this

Agreement shall by agreement of the parties be resolved in the

State of Washington pursuant to its laws as the parties

acknowledge that jurisdiction lies therein.

See Opinion, at 5. Erwin was a resident of Washington. F/F 1. Much of
the work he performed for petitioners was so performed in Washington.
C/L 10. Respondents’ suit was commenced in Washington, and the
Washington trial court ruled that it had personal jurisdiction over

petitioners by virtue of the Consultant Agreement. C/L 1,2, 3 and 4.

Within this context, respondents do not understand how the Court of

> Respondents acknowledge the potential relevance of these cases if Erwin had not
been licensed as a real estate broker. In that circumstance, a finding that licensure was
unnecessary because Erwin was not providing classic real estate brokering services would be
subject to dispute. However, that is not the case here. While Erwin was providing something
different than classic real estate brokering services, he was still properly licensed.

8



Appeals decision in this matter is in conflict with any Supreme Court or
other Court of Appeals decision regarding REBSA or attempted evasion of
REBSA licensing requirements.

Petitioners further argue that the “Court of Appeals erred in
holding that the consulting agreement does not fall within the
requirements of the REBSA. Opinion at 11-12.” Petition for Review, at
12. The Court of Appeals did not make such a holding. Rather, after
stating the policy in favor of licensing requirements, the Court of Appeals
noted that Washington satisfies that policy “by proof of a valid real estate
broker’s license.” Opinion at 12. The Court of Appeals held precisely the
opposite of what petitioners’ urge.

Respondents can only surmise that what petitioners actually argue
is that the licensing requirements of REBSA, and Washington cases
supporting and applying those requirements, suggest that the Court of
Appeals decision is in conflict with California appellate authority applying
its licensing laws. That, however, is not an acceptable “consideration”
under RAP 13.4(b).

Petitioners also cite to no conflicting Washington case holding that
applying Washington law would violate California or Texas public policy
concerning licensing. See Petition for Review, at 12. In fact, in Nelson v.

Kaanapali, 19 Wn. App. 893, 895, 578 P.2d 1319 (1978), which involved

9



a licensed Washington contractor suing in Washington for work
performed in Hawaii, the court held that while the state of Hawaii “can
control access to its courts, it should not as a matter of policy be able to
control access to Washington courts.” The instant opinion is consistent,
rather than in conflict, with Washington appellate authority. It follows
that the Petition for Review should be denied.

B. The Court of Appeals Decision Does Not Conflict with Any
California Appellate Decision.

Finally, even if the considerations for review identified in
RAP 13.4(b) included a category for conflicts between the Court of
Appeals opinion and out-of-state appellate decisions, that consideration is
not present here. Cal. Bus. & Prof. Code §10136 provides that one
rendering real estate brokerage services without a license cannot maintain
any action in California.® Respondents did not sue in either California or
Texas courts. Rather, consistent with the Consultant Agreement, they
sued in Washington.

In fact, the very case cited by petitioners as conflicting with the
Court of Appeals decision--In re Estate of Baldwin, 34 Cal. App. 596, 110
Cal. Rptr. 189 (1973)--held that the “licensing law should not be so

literally construed as to require exact compliance ‘if it would transform

¢ Interestingly, Cal. Bus. & Prof. Code §10136 does not even state that the
license must be from California.

10



the statute into an ‘unwarranted shield for the avoidance of the just
obligation,”” (quoting from Schantz v. Ellsworth, 19 Cal. App. 3d 289,
292-93, 96 Cal. Rptr. 783 (1971)).” Notably, this citation and the quoted
language are contained within the Court of Appeals decision at issue.
Opinion, at 12.

James Cotter, a businessman with considerable experience and
acumen in the senior healthcare industry, contractually agreed in writing
with Mr. Erwin and his corporation, Healthcare Properties, Inc., to allow
Washington jurisdiction and Washington law to apply to their business
dealings. F/F 3-6, 19,26,27 & 48; C/L 1, 3,4 & 5. The trial court found,
and the Court of Appeals affirmed, that Erwin, a resident of Washington,
rendered the services contemplated by this written agreement and that
much of those services were performed in Washington. F/F 29, 33;

C/L 10, 15 -22,27 & 28. As required by REBSA as a condition to
bringing an action in Washington for collection of compensation,
Mr. Erwin alleged and proved that he was a “duly licensed real estate

broker” in this state. F/F 1. RCW 18.85.100.

7 In Baldwin, the court affirmed a decision allowing recovery of real estate
commissions even though the contracting realty company was not licensed--when the
party actually performing the brokerage services was licensed.

11



Despite these facts and circumstances, petitioners seek to
transform the California statute into an “unwarranted shield for the
avoidance of a just obligation.” This attempt should be rejected.

CONCLUSION

No Washington appellate decision is in conflict with the trial court
decision and Court of Appeals affirmance. It is respectfully submitted that
the Petition for Review should be denied.

sl
RESPECTFULLY SUBMITTED this_3¢rday of June, 2006.

/ A
Jarges S. Berg, PLLC
ttorneys for Respondents
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DECLARATION OF SERVICE

[, CHERYL L. BRICE, do hereby declare and state: On this day, in
Yakima, Washington, [ sent to:

Mr. Charles K. Wiggins

Wiggins & Masters, P.L.L.C.

241 Madison Avenue North

Bainbridge Island, WA 98110

James E. Montgomery, Jr.

12175 Network Drive

San Antonio, TX 78249
a copy of this document by U.S. Mail, postage prepaid. 1 certify under
penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

SIGNED at Yakima, Washington, on June 3o , 2006.

CHERYLﬂBRICE

C:\Client Data\Clients\Erwin\Cotter\Appeal-Supreme Ct\Answer To Petition For Review.doc
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KIM M. EATON, YAKIMA G:OUNTY CLERK

SUPERIOR COURT OF WASHINGTON FOR YAKIMA COUNTY

CIESH

1| Attormey for judgment creditor:

CAREY D. ERW]N a:single person, and
HEALTHCARE PROPERTIES, INC.,, a ‘
Washmg’con corporaﬁon, ‘ NO. 02-2-02282-0
Pmmiﬂfs,' AMENDED FINDINGS OF. - -
B FACT, CONCLUSIONS OF
¥s. LAW, AND JUDGMENT -
|| COTTER HEALTH CENTERS, a foreign
corporation, and JAMES F. COTTER, asingle
persorn,
Defendants,
SUMMARY OF JUDGMENT

Judeoment creditor:.

. James S, Berg and JamesS Berg, PLLC

Carey D. Erwin and
Healthcare Properties, I_nc

fddgment débfof: Cotter Health Centers and .
L : James F. Coﬁter :

Judggnent Dnncmal - $134,409.93

Interest to date of judgment - 53,203 23 (as of 12/03/04)
' TaxabIe costs and attomezs fee 100.108.28
: Total qudgment' B ~ , 3287,811.44

'IEIS MAT"'ER havmg come before the above—enﬁtled Court on August 2,2004, and
_contmumg tnrough August 5, 7004 ma.mtzfﬁe appearmg in petson Dy and th.rougn thmr o
e e - . LAwoz-'—xcss of - b -
| angenpEp FomES OF S 27 JamssBmEmoriic] -
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1(5) William Sleeth; and (6) Gregory Staplcy (by dcnosrtxon) and having further reviewed and

|| further being familiar with the entire court file, including varous memorandums in support of

attorneys of record, JAMES §. BERG, PLLC, and James S. Berg, and defendants appearing in
person and by and through their attorneys of record, I-LAJ_,VERSON & APPLEGATE, P.S., zmd
Gregory S. Lighty, and THE LAW OFFICES OF JAMES E. MONTGOIVERY .and James E.
Montgcmery, and the Court having heard and considered the testimony of the following
witnesses: (1) Carey Erwin; (2) Ray Lavender‘ (3) Andrew Marhm (4) James Cotter; |

considered 73 exhibits, all of which are listed on the attached Memorandum Obpinion, and
having further reviewed and considered the arguments of counsel and the fouofzving legal
subxmssxons (1) Plaintiffs’ Trial Brief; (2) Post Trial Brief of Cotter Health Centers, Inc., and
J' ames F. Cotter; and (3) Plaintiffs’ Rebuttal to Defendants’ Post Trial Bnef and the Court

aind in opposition to motions for summary judgment, and in all respects, the Court being fully
advised in the pren:uses makes the following FINDINGS OF FACT and CONCLUSIONS OF
LAW, and issues the followmg IUDGME\IT in favor of plamtm:s

FIND]NGS OF FACT:

1. Atall times material hereto, plaintiff Carey D. Erwin was a resident of the state of
Washington and since 1992 has been a licensed real estate broker in the state of -
Washingt-on. M. Erwin, who was also licensed as a real estate agent in the state of
California in 2001, was and remains the sole owner and operator of plaintiff
Healthcare Properties, Itc., a cor'po;aﬁon incbrporaicd n Washin’gfon in 1987.

2. Mr. Erwin has Wo;:ked asa Consul;ca.ﬁt exclusively in the specialized aréa of éenior
health care facilities since 1987 During the course of that work, Mr Erwm has
devcloped the expertise and network of contacts within the mdustry that has.

. allowed him fo rvnresent buyers sellers, lessors, and lessees In many transac‘uons
mvolvmg senior hcalth care facilities. Mr. E m has also developed a kceu '
) understandmg of government regulanons anid procedures as well as cornmerctai
- and legal practices. ' ' ' ' "
| 3. éll ti.rﬁes méteﬁ..l hereto, cielcridaﬁt James F. Coftef has been 2 resident of the

B sfate of J.exas He Drcvzously hved m thc s*aue of Ca.hzorma and oontmues to-be-a -

- : LAY OFFICES OF -
Rl ok - TJavrs S RERG. PLLC’

APPENDIX A
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licensed comtractor in California. He is also the sole owner and cpcratbr of

defendant Cotter Health Centers, Inc.; which is a California corporation.

4. Mz Cotter has, for rﬁany years, owned and continues fo own personal and corporate
. - Interests in numerous commercial properties, including scﬁior health care facilities,
' shbuping centers, and office buildings in several states; including, but not limited to,-
Cahfomza, Texas, and Washingron.

5. At aﬂ times material hereto, Mr. Cotter pcrsona!ly owned five nursing facilities
loc_atcd in McAllen, Temple, San Antonio, Fredericksburg, and Lytle, Texas, and

owned two mursing facilities located in Abilene, Texas.

6. At all imes material hereto, Mr. Cotter personally owned two nursing facilities in.
Willits and Sonom&_Califomia, was the sole owner of a nursing facility in
Cloverdale, California, through his ownership of Cotter Health Ceﬁters, Inc:, and
was the sole owner of Coaéhélla; House, Inc:, a California corporation which owned
a nursing facility in Palm Springs-, (jaliforﬁia. . -

7. At all times material hereto, Camlu Care Centers, Inc., was a Texas corporation and
operated three mzrsing facilities which it leased from M. Cotter. These faciliies
were located in McAHen, Temple, and San Antonio, Texas. Camlu also had
interests in similar facilities in othcr states including Washington, which were held |

.m various forms of busmcss organizatons. None of these other facilities, however,

“was owned by Mr. Cotter or any corpofaﬁons in which he held an interest.

8. The Eﬁsign Group s an entity originated in'CaIifomia in the late 1990°s for the
purpose of owning and/or pperating/managing senior;health care facilities on the _
West Coast. Two-of the principals of The Ensign Groxm were Roy Chnstcnsen and
Christopher Christensen. Roy Chnstensen had been mvolved in the nursmg home

business for many years and was Well kmown i m that mdustry

9 Mr. E Erwin had known the Camlu orgamzatlon simce the early 1990’5 and was
» pcrsonally familiar with its principal owners, Carl and Danny Campbell who

:na_ntamed their main ofﬁce in Wenatche Wasmnwton Mr. Erwin nad perpormed

consultmg work for Camlu on properties located in the state of New Mexico. -
o L:'“VOL‘HC.—S oF -

o ._____JAMESS.BERG, PLLC[
APPENDIX A
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: than the appro)u_mate three years that rcmamed under the Camlu Ieases

~and Camlu entered a consultant agreement for the purpose.

Camlu leases.

" Mr. Gilleland inquiring whether Centennial might be interested in the Camlu
facilities. This was an examplc of how the network connecting those in the

. Following Mr. Lavender’s contact with Mr.Erwin, Mr. Erwin introduced Lavender '
_and The :,nsign Group-to the Camlu properhes and propared a detailed ﬁnanmal

package for them.

i Lhey could negoﬁate lease terms mtb. M. Cot‘cr that were

In late 1997, Camlu asked Mr. Erwin to help it divest its leasehold interest in the
three Texas nursing facilities in McAllen, Temple, and San Antonio owned by
Mr. Cotter, which at that time had approximately three vears left to run. Plamflffs

In response, Mr. Erwin began the process of finding-an operator to take over the
leases and operations of these “Camlu” facilities. This required considerable
research and contacts-within the specialized network of nursing home ownership,

operation, and mvestment on the regional and pational level.

Mr. Erwm became aware that the owner of the three Camlu acﬂmes was -
M. Cotter, and, as such, Mr. Cotter would need to be involved in any transfer of the

In early 1998, and following the execution of the consultant agreement between
plamhffs and Camlu, Mr. Erwin was contacted by Ray Lavender. Mr. Lavender,
.who was also a healthcare conﬁuitai:f; was représenting 'f'ne Ensign Gror.p, -
healthcare company micrested in Iocatmg hea]th care facilities on the West Coast
and in Texas to purchase andfor operate. Mr. Lavender learned that Mr. Erwin was
representing a company that might have such facilities available for sale or lease
through a conversation with Mr. Steve Gillelénd, Director of Acquisitions for
Centénnial Healthcare. Mr. Gilleland was located in the eastern part of the country.

Previous to this conversation with Mr. Gilleland; Mr. Erwin hiad spoken with

specxa.hzed area of senior healtb. care facilities Worked

Tne Ensign Group was Very . mtercsted in Lakma over the Camlu properties, but enly |
ubstannally longer .
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17. Inthe course of representing Camlu, Mr. Erwin made contact and met with
- M. Cotter during mid- to late 1998. Mr. Erwin also became acquainted with

18.

19.

20.

~ While Mr. S’Iec’th was an employee of Cotter Health Centers, Inc., and was paid by
that company, he performed property management activities for Mr. Cotter related

“The purpose of a consultant agreement of the type that was signed between

- completely different from regular real estatc activity in tcrms of f the properues

21, - ‘When the Agrcemcnt was s1gned on Febmary 9, 1999 Exhibit & thereof was ot

. However prior to, during, and mmedzately after the meetmc of February 9, 1999

there were dlscnssmns betweﬂn Messr” Erwm, Cottcr and SIecth asto the

Wiiliam Sleeth, who was Mr. Cotter’s controller and/or chief financial officer.

to all of his solely owned and corporately held health care facilities. He also
prepared tax returss for M. Cotter and the various Cofter corporations.

Many of Mr. Cotters” and his affiliate company’s senior health care properties in .
Texas and Califotnia were experiencing operational problems in 1997 and 1998, for
which he needed assistance. These problems increased over time due to his
inability to Liberate such properties fom inefficient and irresponsible operators,
which problems were draining significant resources from him. To assist him out of
these problems, Mr. Cotter turned to Mr. Erwin, among others, for assistance.

On February 9, 1959 Messts. Erwin and Cotter signed a document entitled

Consultant Agreement (“Agreenient”) (Exhﬂnt 8) at Mr. Cotter’s home in Rancho
Mirage, California. The Agreement dcmgnatcd Carey D. Erwin and Healthcare
Properties, Inc., as “Consultant” and Cotter Health Centers as “Client.”

Messrs. Cotter and Erwin was to provide spcciaﬁzed buSiness services to a small

group of clients who operate on & regional or national basis. -This purpose was

involved and the mtcrstate rangc of possfble ﬁ.'ansactlons

filled in as to any specific prOpemes that were covered by the Agrecment.

propemcs which Cotter was | interested in Workmg on, which mcluded facﬂmes in

Texas, California, Oldahoma, and oossmly others. In Fcbmary of 199G,
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23.

24. .

25.

26.

- 27

M. Cotter’s needs were very broad based in- terms of the propérties that would be
involved. | ‘ '

‘As a result, Mr. Erwin sent a letter to Mr. Cotfer on February 19, 1999, (Exhibit 10)

.which specified seven properties in Texas on Addendum A. The identified
properties included the three “Camlu” properties, plus two properties in Abilene and

one each in Fredericksburg and Lytle, Texas. There is no indication that Mr. Cotter
did not receive this letter and, in fact; there is every indication by the subsequent
actions of Messrs. Cotter and Sleeth that such letfer was received.

Neither Messrs. Cotter nor Sleeth objected to Addendum A or the listing of the

" seven properties on it.

At this point, Mr Erwin was rcprsentmcr Camlu with regard fo securing the
leasehold transfers of the Texas “Camlu” properties to The Ensign Group and was
reprﬂsentmg Mr. Cotter with regard to negotiating the existing Ieases for a longer
term with The Ensien Group. .

The Agreement of February 9, 1999, was drafted by Mr. Erwin and was consistent

with other agreements he had used. Mr. Erwin was told by Mr. Sleeth to designate

“Cotter Health Centers” as the “Client” on the Agreement.

Mr. Erwm signed the Agree‘ment as President of Healthcare Properﬁes', Ine.
M. Cotter signed the Agreement simply as “Owner.” Both parties signed the

" Agreement on Fcbruary 9, 1999. The Agreement did not.specify the “Client” as a

corporate entity, and Mr Cotter did not specifically sign as a corporate
representatwc which was consistent with the directions from Mr. Sleeth and the

manner n wkuch M. Cotter maintained his vast business organization.

The busmess structure of the Cotter nealth care facilities empire was Iarvely a

" matter of convemenco for hcensmg, regulatory, tax, and certain Hiability purposes.

- 'Cottor ernprre were convolited, ("' or example, see J_,xmbrt 13 — Sleeth. Ietter t6 Care e |

In reality, it was tbe sole property of Mr. Cotter and Lmder his completc control.
There occur'ed the comzmnolmg use of business statzonery and transfer of funcfs

_Hom one entity to the other and the s‘cat'..s of alI the various componen’rs of the -

Law OFFICES OF

J Jam=s S. BERG, PLLC|

T oy s e

T

APPENDIX A



1 Enterprises regarding the “four California nursing homes owned by James F.
.20 Cotter.”) ) .
3 L -
. - 28. After the Agreement was signed in February 9, 1999, Mr. Cotter told Mr. Erwin to
p . - deal primarily with Mr. Sleeth regarding the status of efforts to achieve transfers of
"6 M. Cotter’s interests. -
7 29. Between February, 1999, and Febmary 20(-)0,‘there was considerable
8 commumication between Messrs. Erwin and Sleeth and Messrs. Erwin and Lavender
? related to all of the Texas properties and the four additional senior healthcare
10 properties identified in Finding No. 6 herein. This communication is manifested in
11 ’ )
1 Exhibits 11 12, 13, 17-39, 40, and 51-56.
2 .
13 30. Pursuantto Paragaph 18 of the Agreement, the pames contemplated that properties
14 could be added to the original Agreement. - -
e ,
(Q ~ 31. Mr. Cotter initially wanted Mr. Erwm to work on the Texas properties but later gave
- ) _the signal through Mr. Sleeth that Mr. Erwin should move ahead with work on the
18 California properties. This is confirmed by the documents conveyed back and forth
19 . bct?vecn the parties du:ihg this period of time. (Exhibits 11, 12, 13, 17-39, 40,
20 ] A . 5 1'56). A
210 32. The February 9, 1999 Agreement provides for commissions or consultant fees of
2 14% of the first year’s annual lease payment and further provrdes that in the event
23 ) that fees are not paid in accordancc with-the terms, interest shall accrue at the lésser
' 24 of the highest lawful rate allowed by applicable law or 12% pet annum.
26 33. Mr. Erwin arranged for meetings between Lavender and the Christensens and
27 ' Messrs. Sleeth and Cotter at Mr. Cotter’s home in Palm Sprmgs Callforma, n Iuly
28 A1999 At that meetmg, the discussions mcludcd all of the “Cotter” propertres »
29 1dent1ﬁed in rmdmgs No: S and 6 herem ’ ‘ '
30 T
I 34, In Augus‘«: through September 1999, the Camlu leases were renegoﬁated and
&[ S transferred to The Ensign Groun Mr Erwin r°ce1ved a commlsswn for his eﬁorts
33 . - | R 'z‘@zsmet-«ﬂ—»;ﬁﬁ—'ﬂmﬂ :
34 . 3 ) - o . - | ‘ . . - omc‘“s O:rn. AN AR A AT
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35.

36.

37.

40.

T41.
: eotﬁpapies and T]_:ie‘ Ensign Group would have been executed on the terms set forth
in Finding No. 38, but for Mr. Cotter’e ;anbiﬁ:cy to deliver the pi'operties to Ensign -
. dueto certam cenﬁngeﬁcies; all of which were eventually resoiveei by Cotter.
- Ihose.contingenciés included: (1) pending litigation by Cotter against Sun

' payﬁent of which was shared by Camld and Mr. Cotter. This is confirmed by

-lease the Abilene, Texas, facilities. (Exhibit 50). However, this lease could not

‘The first year s annual [ease payment for the Abilene, Texas, facilities was

. The last lease rental rates for the. California properties communicated between the

 (14% x $827,475).

EXhlblIS 38 and 39.
On August 18 1999 Mr. Cotter sxgned an agreement with The En51gn Group to

take effect until the state licenses were transferred to The Ensign Group from the
previous operator, which was completed ‘on or before Jamuary 1, 2000. Until that
was accomplished, Mr. Cotter and Ensign agreed that Ensign would manage the

facilities. (Exhibit 76).

$132,595.92.

E a commission or consultant fee is owed to plainf;iﬂ's related to the Abilene, Texas,
leases, that cornmission or consultant fee would be.$18,563.43 (14% x
$132,595.92). '

parties was on August 13, 1999 (See Exhibit 31). Pursuant to those rates, the first
year's annual rental charges would be as follows: (a) Manzanita (Cloverdale) - .
$143,6400; (b) Sonoma - $287,280; (c) Palm Springs - §256,905; and (d) Willits -
5139 650. (See Exhibits 25, 26 28, 30, 31 ‘and 37.

On or about August 20 1999, Rlchard Jenkins, a Texas attorney representmg
M. Cotter sent proposed Ieases on the four California propertles

Ifcommlsmons or consultant fees are owed to plamtzﬂ% related to the four

California leases, those comm:sswns or consultant fees would be $115,846.50

Leases of the Califinia properties between Mz Cotter and his applicable affiliate

mwomeeso‘;"v.:
JAMES S-BERG; PLLC I
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344l

s

42,

43,

Healthcare to break long-term leases involving the California properties arising out
of the unauthorized assignment to Sun Healthcare of operational control over those
properties; (2) Sun Healthcare’s filing for bankruptcy protection in Sépiember,

-1999, which thereby rendered the California leases subject to the bankruptey court
-proceeding; and (3) the bankruptey court’s delay inreleasing the four California

leases umtil November, 2001.

On March 6, 2000, Attomey Jenkins sent Mr. Erwin a certified letter which

purported to terminate or cancel any agreements or other arrangements between

' Messrs. Cotter and Erwin as to marketing of properties owned by Mr. Cotter and his

affilintes: (Exhibit 42).
On March 7, 2000, Attorney Jenkins sent a certified letter to The Ensign Group
withdrawing the proposed leases sent to Ensign in August, 1999, and further

-rcqucsﬁﬁg that such proposed leases be destroyed. (Exhibit 43).

rCoacheHé. House, Inc., the owner .of the nursing facility in Palm Springs, is clearly

one of the entifies réferred to in Attorney Jenkin's letter of March 6, 2000 (Exhibit
42) and is clearly one of the entities referenced in the Sleeth correspondence and all

of the Erwin-Lavender-Sleeth commﬁnicaticns.‘

- Between March, 2000, and February, 2001, Mr. Cotter and his aftomeys and

associates engaged in mumerous efforts and legal proceedings to liberate the

' California facilities and make them available for transfer.and further engaged in

6.

negotiations with Ensign and other .parties' regarding the Cah'fomia properties. .

In February 2001, Mr. Cotter'and h.s applicable affiliate compames and Ensign
signed Tease agresments rcgardmb g the four California propcrucs (Exmbzts 46, 47,

© 48, and 49)." Those leases, however, did oot acmally take effect unfil November 16,

- 2001, when the prcwously referred to contmgenczes were resoIved.

a7,

' Smce ‘\/Iarch 5, ?.OOO Mr. Exwm has mamtamed that he has perormed unportant

services for Mr Cotter pursuant to the February 9, 1999 Agrcﬂment whzch entxﬂe

him to compensatzon for the Co‘tcr-Enmgn transaction i involving the Abllene

T exas, famhtles and for the Cotter—Ens1gn transactxons mvolvmg the four Cahror'ua S B
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iy fa;:iliﬁes in Palm Springs, Sonoma, Cloverdale, a.u;i Willits. Mr. Cotter has denied
2 that he owes Mr. Erwin or Healthcare Properties, Inc,. anything for these

3 tl'ansza'cﬁons.‘

; "48. M. Cotter has achieved great success in the busigess warld in a wide variety of

6 ventures, having done so without partners, colleagues, or fellow stockholders.

7 While he has relied upon employees and outside professionals to provide services
g for his various business interests, pursuant to delegations of authority, h;a is the sole
9 master of his domain. He has demonstrated a thorough mastery thereof. The only
10 ‘ exception was when he was experiencing health problgms related to a heart

11 condition and was taldng medications in early 1999. Mr. Cotter has a fuzzy

12 ' recollection of the events of February, 1999. »

ii 49. The litigation herein was filed by plaintiffs on July 29, 2002.. Subsequent to that

filing, the defendants filed actions agamst the plamﬁﬁ's in Texas and California
(m: | seeking to block the pIa.Lntlffs efforts in Washington.
17 ' 50. The plaintiffs hired separate counsel in California and Texas to defend their
18 interests and 10 promote their position that the substantive issues should be decided
;i | ~ in Washington’s courts. '

ol 51. The Butte County, California, Superior Cotrt granted plaintiffs’ motion fo stay their
‘22 " proceedings until the litigation in" Washington was completed. The Califormia court |
34 recognized the choice of law provision of tbé Cotter-Erwin agreement as providing
24 | for jurisdiction in Washh:g_’ton. ’ ’ ' )
22 52. The Bexar Cc?unty,'Te}éas, ‘County Cou.ft denied 'pla,ilit.iﬂ‘s’ motion to stay their
o7 procéed'%ngs which are pending at this time. No cgplanatiqn was provided in the -

28 Court’s decision: '
29 |t i : -53.'. The plainﬁﬂ'a haveé incurred attorneys’ fees for Yakima counsél' famés S. Berg, in
304 ‘tbc amount of $72,443 75 and costs in the amount of 38, 865 98. The attorneys” fees
(i B were billed out by Mr Berg for 339 hours at $ 170-175 per hour an associate for
2 108 hours at $75-100 per hour and 2 legal assistant for 51 hours at $50-’55 per hour.
33 |l - . rcmi
el B *m:w:fisf;: T
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1 The services provided include extensive pre-trial work, trial, and post-rial
2 activities. R

. 54. The plaintiffs h_ave incurred $8,364.0Q for attomeys’ fees for California counsel,

s " 'Randall Nelson, and costs in the amoumt of $434.55. The attorneys’ fees were

s billed out by Mr. Nelson for 25 hours at $195 per hour and an associate for 22 hours

7 ' at $165 per hour. ' '

§ 55. .The plaintiffs have incurred $53,472.00 for attoneys’ fees for Texas counsel, David
9 Jones, and cosfs in the amount of $3,203.38. The attorneys’ fees were billed out by
to M. Jones for 9 hours at $400-425 per hour and various associates for 215 hours at
1 . N - .

! $195-395 per hour. Of the total amount, $9,067.00 was involved in the motion to
12 '

3 stay the Texas litigatien.
1 CONCLUSIONS OF LAW:
p
g 1. James Cotter signed the Agreement personally, on behalf of himself and all Eus
17 affiliate companies. He is propex:ly designated as a party to the Agreement;
18 2. Paragraph 7 of the Agreement of February 9, 1999, is clear and unambiguous.
19 A L ,
50 3. James Cotter submitted himself to the jurisdiction of the Washington courts as he
51 Was a personal party to the Agreement_
2 4. The Court has personal jurisdiction over James Cotter, Cotter Health Centers, Inc
B andthe apphcable Cotter affiliate companies. o '
24 {f .
55 | 5. Mr. Cotter’s actions and lepresentatxons regardmg the four Califormia facxhhes
56 : make Mr. Cotter personally accoun‘table and responsﬂ)le for the transaction’ -
27 involving the Coachella House, Inc property. i
28 | _ 6 The corporate foms of Cotter tIealth Centers and its affiliates should be
9 S chsregarded to prevent loss to umocent pames, which include Mr. Erwin and
0 . 4
‘34 | ' Healtbcare Propernes lnc )
_— o 7 The Avreement of Pebrua:y 9, 1999, was supplemented by Mr. Erwin’s letter of
33 " Fe ebruary 1_9,'-1 999, (Exhibit 10) and the correspondence between Messrs Sleeth au}g,( .,,4,
344 -- e . ' ) ’ S . L«WDFHCES_OI‘
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10.

11.

12.

13.

14,

© "MIr. Erwin had the right to reasonably rely upon the written and oral staterments and . |

Bafiin Land Corp. v. Monticello Motor J Inn., 70 Wn.2d 8 93 (1967). The Agreement
 between Cotter and Erwin in February, 1999, contained an effective choice of law

The services contemplated by the Agréement were not traditional real estate

' Washmoton as the home _}UIISdlCthD. does not violate the puohc pohcy of Texas,

Washmgton Ia.w apphes to the transactzons at issue by virtue of the Agrcement

Erwin thereafter. (See especially Eﬂibit 25). The-se: materials are sﬁﬁ‘jcieﬁt to
establish that the Abilene, Texas, facil_itics and the four California facilities were
part of the Agreement.

representations of M. Slesth in the mapner that he did.”

In the absence of an effective choice of law provision by the parties, the validity and
effect of a contract are governed by the law of the state having the most significant
relationship with the contract. Mulcahy v. Farmers Ins., 152 Wn.2d 92, (2004);-

clause designating Washington as the home-jucisdiction.,

Washington had connections to the various transactions, as Mr. Erwin and
Healthcare Properties, Inc., were both residents of Washington and Mr. Erwin
performed a good deal of work in W a‘shingtbn on these matters.

broker/agent services. Rather, they were specialized consultant services in a
soecxah.ed facilities market that makes it impractical for a consultant to be licensed
in every state where he might do business. It also requires that such consultant
engage in cppmderable interstate travel and commumcai:v.on.

Mr. Erwin was subject to the régulafory system of the State of Washington for real
estate profcssionals - -
Allowing a Hcensed real esta.te brokcr in the state of Washmgton fo pursue a claim
fora consulta.nt feein W’a.shmgton courts, pursuant to an Agrecment which specifies

Calmorma, or Washmgton

between the partzcs and itis not n=cessary o use either Cahforma or Texas law to

P Sra T M R T 1S
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16

15,
"+ 2000, confirms that Mr. Erwin was working for Mr. Cot’fcr pursuant to thc

16.
17.

18.

19.

© 20,
o related to the four California properties.

21.

: Novemoer 9, 1999 When the Agreement of February 9, 1999 expn:ed., which,
- pursuant to paragraph 3, automaucally extended the Agreemeut to cover a deferred

' '. Au.ome v J enlcms Icttcr of March 6, 2000

- resolve any issues involved hereir. Washington law does not prohibit the plaintiffs’

Mr. Erwin’s services also produced the initial state of the negotiations between

‘ Thc Acrcement of Febmary 9, 1999, -was in effect when \/Ir Erwin received .

claims in this case.
Review of the correspondence that passed bétween February, 1999 and January,

Agreement of February 9, 1999.

Mr. Erwin introduced The Ensign Group to Camlu regarding the “Camlu” leases
and further provided the infroduction of Ensign to all of the subject properties in the
manner contemplated by the Agreement. '

M. Erwin also used his experfise to facilitate the interaction between Mr. Cotter
and Ensign and also made the various facilities/properties and potential fransactions

-

more understandable td both sides.

M. Erwin’s semccs led directly to the closing of the Abilene leases, which took
place during the term of the ongmal ‘Agreement.

M. Cotter and Ensign on the California properties, which services also took place

during the term of the Agreement.

As of March, 2000, there were pending Ieases between Mr. Cq’ttéf and Ensign

The Ensign Group was a “registered company™ of M. Erwm and Healthcare
Propames, Inc,, as that term was used in the Agrecmcnt of February 9 1999, in that

1‘c was mtroduced by Mr. Erwm to Mr. Cotter th:oug,b wnttcn documenis

Oﬁ'ers o lease the four Calzforma. prooertles were urcsentcd by Ensxgn pnor to

closing of leases of the four Ca.hforma prop\,r’nes by Ensign.

LAY QFFICZS OF
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20,

31.

32

* ‘applicable affiliates and The Ensign Group occurred within 36 months of the

' Commissions or constltant fees should have been paid by Mr. Cotter to plaintiffs on

‘Attorney Jenkins® letter to Mr. Erwin of March 6, 2000; serveci to cancel the
Agreement of February 9, 1999.

Executtion of the leases of the four California properties between Mr. Cotter and his

cancellation of the Agreement of February 9, 199'9‘,‘ thereby triggering paragrapﬁ 21
of the Agreement. '

Lease agreements between Mr. Cotter and Ensign related to each of the four
California properties were executed during the term of the Agreement, by virtue of
the extension clauses of the Agreement. '

M. Erwin is entitled to an entire fee for the closing of the Abilene, Texas,
properties, which fes totals $18,563.43. ) ’

Mr. Erwin is entitled to an entire fee for the closing of the four California properties
based upon the peﬁding offers that Wé:e in place in March, 2000, which fee totals- -
$115,846.50.

January 1, 2000, on the Abilene, Texas, properties and on November 16, 2001, on
the four California properties. '

Because commissions or consultant fees were not paid when due, Plaintiffs are
e’nﬁﬂéd to recover accrued interest on the unpaid amotmts at 12% per antum,
pursuant to paragraph 5 of the Agreement. ' '

Plaintiffs are the'p::vailing_.pafty and, as ;uch, are entitled to recover all attorneys’
fees and collection costs, pursuant to paragraph 5 of the Agrgemen;
Agcrued'interest on the unpaid commissions or consultant fees, calculated thréugh
October 22, 2004, totals $51,428.09 (Abilene —4.808 years X $18,563.43 x 12% per
ahnum = $10,710.36; California— 2.929 years x $115,846.50 x 12% per annum = -
$40,7I__7v.73). In t_he' evéntjudgment' is not 'réndergd‘untﬂ after. October 22,— 2004,

interest will accrue at the daily rate of $6.103 for Abilene and $38.305 for

Ao
5

" California. - S a -
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| ERWIN, a single person, and HEALTHCARE PROPERT]ES, INC., a Washington corporation,,
,be and they are hereby awarded judgment against défendanﬂ COTTER HEALTH CENTERS,
'Aa fomgn corporatlon and JAMES F. COTTER, a single person, as foHOWS

33. Plaintiffs are entitled to the following éﬁomcys’ fe:cs and collection costs:.!

a. The attorneys’ fees and cosfs sﬁbrm'tted by_Washingten attorney James Berg
were reasbn_able and necessary to secure the successful outcome by the
plaintiffs. They reflect fees customarily charged for?h?sg services which
involved extensive preparation and skill for,gc;mplex legal and factual issues.

b. The attorney’s fees and costs submitted by California attorney Randall
Nelson were reasonable and necessary to secure the stay of the California

proceedings.
c. The attorneys’ fzes ($9,000.00) and costs ($1,000.00) submitted by Texas

. attorney David Jones were reasonable and necessary to try and secure the
stay of the Texas proceedings.
34. The plaintiffs are entitled to a judgment for the fees an costs as outlined
hereinabove.
- JUDGMENT
The Court having entered the foregoing FINDINGS OF FACT and CONCLUSIONS

OF LAW, now,.._tberefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that plaintiffs, .CARE_,Y D.

.-I. A consuhmg fee on the Cotter-Ensign Ieases for the Abdene Texas facilities, in the
.amount of $18,563.43, together with interest at 12% per annum from January 1,
2000, to December 3, 2004, in the amomnt of $10,966.69, for a total of $29,530. 12

* (inthe event judgment is rendered after December 3, 2004, interest shaﬂ-agcrue at

$6.103 per day);

& These Findings 6f Fact and Conclusions.of Law also mcomorat. all of the Fxndmgs and ConcIusxons set

£ mdm"s of Fact, Corc.us‘ons of Law and Iudgmcnt dated November 15, 2004, -
LAY OFFICES OF #7re s
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2. A consulting fee on the Coﬁer—Ensign leases for the four California facilities, in the
amount of $1 15,846.50, together with interest at 12% per annum, from
November 16, 2001, to December 3, 2004, in the amount of $42,326.54, for a total
. 0f$158,173.04 (in the event judément is rendered after December 3, 2004, interest

shall acerue at $38.305 per day); and

3. Allowable attomeys’ feés and collection costs in the sum of $IOO 108.28;

for a total judgment of $287,811.44 (3;29 530.12 +$158,173.04 + $100,108. 28), together W1th
interest thereon at the rate of 12% per annum from date of entry until paid.

DATED this 3 i day of December, 2004.

“’C‘i“aawfm

MICHAEL E. SCHWAB Judge

Prcsenfed by:

feee T AZ
ms S.BERG (WSBA #7312)

S. Berg, PLLC
Attorneys for Plaintiffs

Approved for entry and notice
of presentation waived:

28ty
‘CK{G LIGHry(WSBA #1275
Attomey for Defendants _ _

CiClient Dal.z\Cﬂ:dxs\Exﬁrin\Cuﬁ:r\PImd'ings\Hnd'mgs, Cone! & Tudgment-Am.doc
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FILED
 MAY 252006

I the OfBion of the Clerk of Conrt
WA Brsse Court of Appeals, Divisten Il
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Division Three

" PUBLISHED OPINION

SWEENEY, C.J.—We are asked here to reView a forum selection clause in a

multi-state contract under which a Washington resident, Carey D. Erwin, arranged the

lease of several nursing homes in California and Texas for a California corporation

owned by James F. Cotter. The contract specified that any disputes would be resolved

under Washington law. Erwin sued Cotter in Washington to collect his commission, and

the trial judge upheld the forum selection clause over Cotter’s objection. We conclude

this was a proper exercise of the trial court’s discretion, well supported by the record and

the law, and we affirm.
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FACTS

This case was decided by a trial judge following a four-day bench trial, based on

the following facts.

BACKGROUND

Cary D. Erwin lives and does busine;s in Waéhingtc'h state where he has been a
licensed real estate broker since 19972: He is the sole pfAdprieibr of Healthca;e' Properﬁes,
Inc. Since 1987, Erwin has been a consultant in the highly specialiiiéd ﬁeld dfhé.alﬂl care
facilities for seniors. This specialty requifes fluency in iaértirieﬁt government regulations
and procedures as well as an understanding of the commercial and legal implications and
practices attendant in the sale-and lease of health care fz-léiliti‘és., Erwmhad devvelopédwa__ |
network of contacts in the health care industry hationWide. He represenied:clienfs on N

both sides of real estate transactions including sales and leases of health care facilities

across the country.

James F. Cotter lives in Texas. He is a licensed contractor in California, Where he
once lived. His company, Coﬁer Health Cénters, Iné., is a California corporation.
Through his corporatio‘n, Cotter owns I;;:alth care fécilities in Califomié, Texas, and
Washingtc‘)nv. He personally owns nursiné 4homes in Texas and Califomia. _Thé

operations for Cotter’s health care facilities were structured largely for convenience in
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licensing, regulation, tax, and liability exposure. The properties were in fact the property
of Cotter and under his complete control.

In 1997, Camlu Care Centers, Inc., a Texas corporation, was leasing and operating
three Cotter facilities in Texas.. Cotter consulted Erwin to help divest Camlu of its
leasehold interest.

Erwin and Cotter signed a consultant agreement. Through Healthcare Properties;
Erwin provided specialized business services to a select category of clients who operate
nursing homes on a regional or national basis. Significantly for this dispute, the services
Erwin was to perform under the Cotter agreement were “complétely different from
regular real estate activity in terms of the properties involved and the interstate range of
possible transactions.” Clerk’s Papers (CP) at 31 (finding of fact 20).

After the consulting agreement was signed, Cotter, Erwin, and William Sleeth
(Cotter’s comptroller and chief financial officer) discussed plans for Erwin to assist
Cotter with properties located in the states of Texas, California, Oklahoma, and possibly
others. Erwin confirmed to Cotter in February 1999 that he would begin work on seven
specific properties in Texas, including the three Camlu properties. Erwin then went to
work arranging for transfers from Camlu in Texas to a West Coast operating company
called the Ensign Grbu’p. Ensign wanted leases with terms longer than the three years

remaining on the Camlu leases. This required considerable research on a regional and

3 - —
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national scale. CP at 30 (finding of fact 11). Erwin renegotiated the Camlu leases, which

were then transferred to Ensign. Cotter paid Erwin a commission pursuant to the

consulting agreement.

The agreement between Cotter and Erwin also anticipated that certain California
properties would also be added to the original ageeﬁent. So, although the transfer of the
Texas properties was the first project, Cotter gave Erwin the go-ahead to work on the
transfer of the California properties. These California properties are the subject of this
dispute.

THE DISPUTE

On March 6, 2000, an attorney representing Cotter sent Erwin a letter saying that
any agreements between Cotter and Erwin were terminated. The attorney also wrote to
the Ensign Group, withdrawing the proposed leases and requesting that the leases be
destroyed. Cotter and his attorneys then worked on their own to “liberate” the California
facilities aﬁd make them available for transfer. At the same time, they negotiated with
the Ensign Group and other partiés for those Cahforma prop;rti;s.w 'Ihé rup's.,hotl wéé.ﬁag
in February 2001, Cotter and his affiliates signed lease agreements with Ensign for four .
California properties, effective in November 2001.

Erwin demanded a fee for his services. Cotter and his.companies refused. Erwin

sued in Washington to recover commissions for the leases of two facilities in Texas and
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four in California. Cotter filed suit in Texas and California to bar Erwin from proceeding
in Washington. The California court recognized the parties’ choice of law provision and
stayed Cotter’s action pending the outcome of the Washington litigation. CP at 36.
(finding of fact 51). Cotter contends that the dispute should be resolved under California
and Texas law and that the contract is illegal under the law of both those states.
THE COURT’S DECISION

The trial court concluded that Cotter’s consulting agreement with Erwin was
enforceable in Waéhington and that Cotter submitted to personal jurisdiction in
Washington un‘der the written agreement. The contract provided that:

Any ciispute regarding the interpretation or enforcement of this A greement

shall by agreement of the parties be resolved in the State of Washington
pursuant to its laws as the parties acknowledge that jurisdiction lies therein.

CP at 266. It also provided that:

Should property(ies) that are listed on Addendum “A” be located in a state
other than the state of Washington then owner [Cotter] expressly
acknowledges that they are not knowingly entering into an agreement
which is illegal by contracting with real estate broker which is not licensed
in state where facilities are located. In addition Client [Cotter] agrees to
waive any such provision that would allow for a contest of fees based on
the fact the Consultant [Erwin] is not licensed as a real estate broker in the

state where facilitiés are located.
CP at 266. The agreement goes on to acknowledge that the agreement is not the typical

listing agreement with a real estate broker or agent.
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The trial court concluded that the contract was not illegal under Washington law.
The court found that Erwin did nof provide classic real estate brokering. Instead, he
performed specialized national facilities marketing consultant services. CP at 31 (finding
of fact 20). Accordingly, the court concluded that Erwin was nét required to be licensed
in every state touched by the transaction. CP at 38 (conclusion of law 11).

The court also found that Erwin was instrumental in introducing the Ensign Group
and facilitating the transfer of the Camlu leases from Camlu to the Ensign Group. The
court then awarded éonsulting fees and attorney fees to Erwin and Healihcare Properties,
Inc. Cotter appealed.

DISCUSSION .-
CHOICE OF LAW o

Cotter argues that Erwin is not a licensed real estate broker in either Texas or
California. He was not, therefore, entitled to a commission for what amounts to real
estate brokerage services in either of those statés. Erwin résponds that the express choice
Qf law in the agreement was Washihgton, émd th‘a;c, sé- long as it does not offend the
public policy of Washington as the forum. stéfc, tﬁe court should enforce the agreemeﬁt.
Standard of Review | |

We will enforce a forum éelectioh clause prdvided it is fair and reasonable. Exum

v. Vantage Press, Inc., 17 Wn. App. 477, 478, 563 P.2d 1314 (1977). We generally
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review a court’s decision to enforce a forum selection clause for abuse of discretion. Dix
v. ICT Group, Inc., 125 Wn. App. 929, 934, 106 P.3d 841, review granted, 155 Wn.2d
1024 (2005). The standard of review applicable here, however, is not clear. Both abuse
of discretion and de novo review have been applied. See Bank of Am N.A. v. Miller, 108
Wn. App. 745, 748, 33 P.3d 91 (2001). The analysis of many so-called “abuse of
discretion” questions can be broken down into questions of fact and the conclusions of

law these facts support. State v. Karpenski, 94 Wn. App. 80, 102, 971 P.2d 553 (1999).

That is what we do here.
Findings of Fact

The first question is whether there is sufficient evidence to support the findings
underlying the court’s decision. Cox'v. Lewiston Grain Gi;owers, Inc., 86 Wn. App. 357,
367,936 P.2d 1191 (1997).

Here, the essential facts are easily supported by this record. Both Cotter and
Erwin were experienced, seasoned businessmen with a particular expertise in the field of
nursing homes and elder health care facilities. Erwin had both expertise and industry-
wide contacts across state borders. Cotter wanted to take advantage of both that expertise

and those contacts to extricate himself from what had proved to be very unfavorable lease

arrangements with Camlu.
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Erwin’s services required transfer of léases from one entity to another. That

naturally suggested Washington as the forum state, because Erwin was licensed dnly in
Washington. It was for that reason that these sophisticated businessmen freely negotiated
and designated Washington as the forum state. Moreover, the agreement freely
acknowledges the legal complications created by the fact that the p;()_perties were located
in Texas and California.

Conclusions of Law

The next question is whether the findings are sufficient to support the judge’s
conclusion that the choice of Washington law was effective. That is a question of law
that we review de novo. Willener v. Sweeting, 107 Wn.2d 388, 394, 730 P.2d 45 (1986).

We will enforce a freely negotiatqd forum selection clause unless it is unfair or
unreasonable. Exum, 17 Wn. App. at 478. This policy enhances the predictability of
contractual obligations. Voicelink Data Servs., Inc. v. Datapulse, Inc., 86 Wn. App. 613,
617,937 P.2d 1158 (1997). When the chosen state has some substantial relationship to
either the parties or the contract, we assume the parties had a reasonable basis for their
choice of forum. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 187, cmt. £ (1971).
A substantial relationship exists when"one of the parties is domiciled and has his principal

‘place of business in the state. /d. Here, Erwin lives and operates his business in.

Washington.
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The primary aim of contract law is to secure the justifiable expectations of the
parties and to enable them to predict their rights and responsibilities under the contract.
Id. § 187, cmt. e. In multi-state transactions, certainty and predictability are likely to be
enhanced when the parties choose the law that governs the validity of their own contract.
Id. Accordingly, when parties to a contract Choose to apply the law of a particular state,
the courts will apply that state’s law to an issue so long as the issue is one the parties
could have resolved by an explicit provision in their agreexhent. Id § 187(1).!

That is the case here. The particular issue here is generated by Cotter’s agreement
to pay Erwin to arrange a series of specialized transactions in multiple states. This is an
issue the parties could and did resolve by an explicit provision in their agreement.

No Conﬂict Of Laws

We will nonetheless reject a forum selection clause if (a) a conflict exists between
the laws of the chosen state and those of another state; (b) the other state has a greater
interest in deéiding the issue; and (c) application of the forum selection clause would be
contrary to that state’s public policy. RESTATEMENT, supra, § 187(2)(b). Cotter asserts

that we must undertake a conflict of laws analysis. The trial Court correctly concluded,

T Cotter contends the choice of Washington law in this contract is ineffective
because the subject matter of the contract is illegal under the law of California. Clearly,
however, the legality of & contract must be determined under the applicable law. The
effectiveness of a choice of law provision must, therefore, be adjudicated before the

chosen law is applied.
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however, that the facts do not present a conflict of laws problem here. CP at 38
(conclusion of law 14).

A conflict of laws exists when “two or more states have an interest in the
determination of the particular issue.” RESTATEMENT, supra, § 187(2), cmt. d. If the law
is the same and the resolution of a dispute would be the same in all potentially affected
states, no state has an interest in having its own law applied. There is no conflict of laws.
Pac. States Cut Stone Co. v. Goble, 70 Wn.?.dv 907, 909, 425 P.2d 631 (1967).

Providing real estate brokerage services for commission without a license is illegal
in all three states— Washington, California, and Texas—and no action to recover a
commission may be maintained in any of. these,stétes. RCW 18.85.100; CAL. BUS. &.

PROF. CODE § 10136; 2 TEX. Occ. CODE § 1101.351. So, regardless of which state’s law

? Compare the Washington and California statutes: “No suit or action shall be
brought for the collection of compensation as a real estate broker, associate real estate
broker, or real estate salesperson, without alleging and proving that the plaintiff was a
duly licensed real estate broker, associate real estate broker, or real estate salesperson
prior to the time of offering to perform any such act or service or procuring any promlse
~ or contract for the payment of compensation for any such contemplated act or service.”

RCW 18.85.100 (emphasis added).

“No person engaged in the business or acting in the capacity of a real estate broker
or a real estate salesman within this State shall bring or maintain any action in the courts
of this State for the collection of compensation for the performance of any of the acts
mentioned in this article without alleging and proving that he was a duly___lzcense_a’ real . .
estate broker or real estate salesman at the time the alleged cause of action arose.” CAL.
BUS. & PROF. CODE § 10136 (emphasis added).

10 :
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we apply, the dispositive question is whether Erwin can maintain an action for a
commission for the services he provided to Cotter; that is, whether the contract was void
for illegality.

The trial court concluded that the contract was legal under the laws of -
Washington. The court found that Erwin did not provide classic real estate brokering.
Instead, he performed specialized national facilities marketing consultant services. CP at
31 (finding of fact 20). Accordingly, the court concluded that Erwin was not required to
be licensed in every state touched by the transaction. CP at 38 (conclusion of law 11).
The trial court’s determination is supported by the record of the services Erwin provided.
This was not a typical “listing agreement.” It was instead a hybrid “consulting
agreement” calculated to capitalize on Erwin’s unique expertise in this highly regulated
industry and his contacts in the industry, throughout the coun&y. The cburt’s conclusion
is also consistent with the contract itself. The parties agree that they are aware of
brokerage commission laws but are contracting for services for which a commission can
be paid.

And we agree given the nature of the undertaking here—transferring business
interests in a national niarket_—that it did not make any difference where Erwin lived or

worked, or for that matter where he was licensed. The crucial qualification, and what

Erwin sold to Cotter, was his competence to advise on the management and leasing of

11
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properties, as part of a very unique industry. And that is exactly what Erwin dici. These
businessmen had a good understanding of the problems, pitfalls, and opportunities
available under this consulting agreement. 'I"hey deliberately chose to refertoitasa
consulting agreement. |

Moreover, the policy underlying_.Califormjxia’s licensing law is the same as_
Washington’s—*to protect the public from the perils incident to dealing with
incompetent or untrustworthy real estate practitioners.” Schaniz v. Ellsworth, 19 Cal.
App. 3d 289, 292-93, 96 Cal. Rptr. 783 (1971). As in Washington, California courts
recognize that this policy is satisfied by proof of a valid real estate broker’s license.
Estate of Baldwin, 34 Cal. App. 3d 596, 605, 110 Cal. Rptr. 189 (1973). Like
Washington, California does not construe its licensing laws so literally as to require exact
compliance if to do so “‘would transform the statute into an “unwarranted shield for the
avoidance of a just obligation.”’” Id. (quoting Schantz, 19 Cal. App. 3d at 293) (quoting
Latipac, Inc. v. Superior Court of Marin County, 64 Cal. 2d 278, 281, 411 P.2d 564, 49
Cal. Rptr. 676 (1966))).

Ultimately, then, we agree with the trial court’s conclusion that applying

Washington law did not violate California or Texas public policy concerning licensing.

CP at 38 (conclusion of law 13).
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The law of one state or another had to apply. And the fact that we or Cotter can
argue that California or Texas could also have been chosen will not override a freely
negotiated contract. We certainly cannot say that the trial court abused its discretion by
choosing to enforce the agreement. We conclude that the interests of the parties are best

served by leaving them exactly where they placed themselves—Ilitigating this dispute in

‘Washington.

STATUTE OF FRAUDS

Cotter also contends that Erwin cannot collect a commission for the California
facilities because they were not part of the written agreement. Thus, Cotter contends,
Washington’s statute of frauds applies. But the statute of frauds applies solely to
agreements to buy and sell real estate. Sherwood B. Korssjoen, Inc. v. Heiman, 52 Wn. -
App. 843, 851-52, 765 P.2d 301 (1988). Thus the statute of frauds is not a bar under
Washington law to enforcing an agreement to procure a lessee. Moreover, the trial court
correctly concluded that written correspondence between Erwin and Sleeth satisfied the

statute regarding the addition of the disputed properties to the agreement.

ATTORNEY FEES _

Finally, Cotter contends that Erwin is not entitled to attorney fees under the fee

provision in the agreement, because the agreement is not enforceable.

13
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Attorney fees may be awarded if authorized by statute, private agreement, or a
recognized ground of equity. Labriola v. Pollard Group, Inc., 152 Wn.2d 828, 839, 100
P.3d 791 (2004). When a contract conta}ins an attorney fee provision, the prevailing party
is entitled to an award of fees and costs. J/d. The prevailing party is entitled to fees even

if the contract is invalidated. Id.

The agreement contained an attorney fee provision. Erwin is the prevailing party.

He is, then, entitled to fees and costs on appeal.
CONCLUSION
We affirm the trial judge’s conclusion that Washington is the appropriate forum

state. We affirm the award of fees in the trial court. And we award costs and fees on

appeal.

/.Qa..—w-« Q,.L..

Sweeney, C.& g O

WE CONCUR:

rown, J. w

(efo ).

Kato, J.”
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RCW 18.85.100
License required — Prerequisite to suit for commission.

it shall be unfawful for any person to act as a real estate broker, associate real estate broker, or real estate salesperson
without first obtaining a license therefor, and otherwise complying with the provisions of this chapter.

No suit or action shall be brought for the collection of compensation as a real estate broker, associate real estate
broker, or real estate salesperson, without alleging and proving that the plaintiff was a duly licensed real estate broker,
associate real estate broker, or real estate salesperson prior to the time of offering to perform any such act or service or
procuring any promise or contract for the payment of compensation for any such contemplated act or service.

[1997 ¢ 322 § 6; 1972 ex.s. ¢ 139 § 9; 1951 ¢ 222 § 8. Formerly: (i} 1941 ¢ 252 § 6; Rem. Supp. 1941 § 8340-29. (ii) 1941 ¢ 252 § 25; Rem. Supp. 1941 §
8340-48]
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RCW 18.85.340
Violations — Penalty.

Any person acting as a real estate broker, associate real estate broker, or real estate salesperson, without a license, or
viclating any of the provisions of this chapter, shail be guilty of a gross misdemeanor.

[1997 ¢ 322 § 21; 1951 ¢ 222 § 20; 1941 ¢ 252 § 23; Rem. Supp. 1941 § 834046. Prior: 1925 ex.s. ¢ 129 § 17.]
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California Business & Professions Code:

§10136. No person engaged in the business or acting in the capacity
of a real estate broker or a real estate salesman within this State
shall bring or maintain any action in the courts of this State for
the collection of compensation for the performance of any of the acts
mentioned in this article without alleging and proving that he was a
duly licensed real estate broker or real estate salesman at the time
the alleged cause of action arose.
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