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IDENTITY OF RESPONDENTS 

Carey Erwin and Healthcare Properties, Inc., respondents, respond 

to petitioners' Petition for Review and respectfully request the Court to 

deny said petition. 

ISSUES PRESENTED FOR REVIEW 

Respondents do not present any new issues for review. 

Respondents object to petitioners' 2ndand 31d 1ssues Presented for 

Review, as they are unrelated to the "considerations governing acceptance 

of review" set forth in RAP 13.4(b). 

In this regard, petitioners ask only that the Court "accept review 

under RAP 13.4(b) 1 and 2." Petition for Review, at 9. These two 

considerations require a showing that the instant decision conflicts with a 

decision of this Court or "another decision of the Court of Appeals." 

Petitioners, however, cite not one decision of the Supreme Court or the 

Court of Appeals in conjlict with the decision in this case. More 

particularly, petitioners cite no conflicting decisions related to the 

identified issues of contractual choice of Washington law or whether a 

Washington broker can sue "for a commission in Washington where he is 

not licensed in California, the agreement was made and performed in 

California, and the facilities are located in California." See Petition for 

Review, at 1. 



It is respectfully subnlitted that petitioners may not ignore these 

baseline considerations for acceptance of review under RAP 13.4(b) 1 

and 2. 

STATEMENT OF FACTS AND PROCEDURE 

Respondents accept the basic format of petitioners' Statement of 

Facts and Procedure, but add to and/or correct the statements contained 

therein to provide greater context and understanding. 

A. 	 Respondents Erwin and Healthcare Properties, Inc., Had 
Extensive and Long-Term Connections with Washington, Both 
in General and with Reference to the Instant Transactions. 

Petitioners infer that Erwin had only minimal and fleeting 

connections to the State of Washington. Petition for Review. at 2-3. and 

footnote 1. To the contrary, both Erwin and Healthcare Properties had 

extensive and long-term connections to Washington. 

Erwin has been a licensed real estate broker in Washington since 

1992. F/F 1. At all times material to the matters at issue, he was a 

resident of Washington. F/F 1. Healthcare Properties has been a 

Washington corporation since 1996, with Erwin as its sole owner and 

operator. RP I I ; F/F I ' The trial judge also ruled that Erwin "performed 

1 FIF 1 stated that Healthcare Properties was incorporated in Washington in 
1987. Respondents believe that this was a scrivener's error not picked up by either the 
parties or the trial court. Whether incorporation occurred in 1987 or 1996, it was years 
before the events at issue. 



a good deal of work in Washington on these matters." CIL 1o . ~  

Therefore, and contrary to petitioners' claim, the Court of Appeals 

correctly stated, within the context of the instant facts, that Erwin "lives 

and operates his business in Washington." Opinion, at 8.3 

In Petition j o y  Review, footnote 2, petitioners note that the "Court 

of Appeals incorrectly stated that, 'Cotter consulted Erwin to help divest 

Camlu of its leasehold interest."' This is technically correct. However. 

Erwin did consult with and represent Cotter in the "Camlu" transaction by 

negotiating longer lease terms with the Ensign Group, which was taking 

over the leases from Camlu. FIF 24. Erwin received a commission from 

Cotter for such efforts. FIF 34. All of this was specifically noted by the 

Court of Appeals. Opinion, at 3-4. 

B. 	 While the Trial Court Properly Reasoned that Erwin Was Not 
Engaged in "Traditional Real Estate BrokerIAgent Services," It 
Still Ruled as a Matter of Law that Erwin "Was Subject to the 
Regulatory System of the State of Washington for Real Estate 
Professionals." C/L 12. 

Throughout their Petition for Review, petitioners argue and infer 

that the sole reason for the trial court's decision was that Erwin was 

'Notably, petitioners did not assign error to either Finding of Fact 1 or 
Conclusion of Law 10. Brief ofAppellants, at 2-3. 

3 In Petition for Review, footnote 1 ,  petitioners state: "Erwin admitted that he 
had only relocated to Washington shortly before entering into the contract and has since 
left Washington," citing to RP 83-84. (Emphasis added.) The citation says nothing about 
Mr. Erwin leaving Washington. Petitioners also incorrectly cite to RP 82-83 as support 
for their statement that Erwin "has since moved back to California." Petition for Review, 
at 3. 



engaged in specialized consultant work in a specialized market that 

rendered licensure unnecessary. While both the trial court and the Court 

of Appeals acknowledged the specialized nature of Erwin's services and 

the senior healthcare properties business, neither ignored that Erwin was a 

licensed real estate broker in Washington, or that he had to be. FIF 1;  

CIL 12; Opinion at 1 1- 12. To the contrary, the trial court specifically 

ruled that Erwin was subject to the Washington regulatory system for real 

estate professionals. CIL 12. 

As noted by the Court of Appeals, it did not matter "where" Erwin 

was licensed. Opinion at 1 1. What mattered was that the underlying 

policy for both Washington's and California's licensing laws--"to protect 

the public from the perils incident to dealing with incompetent or 

untrustworthy real estate practitioners"--was "satisfied by proof of a valid 

real estate broker's license." Opinion, at 12. Therefore, far from 

suggesting that Erwin's specialized expertise was the sole basis of the 

decision, both courts effectively ruled that the specialized nature of the 

business and the consulting services rendered made it impractical and 

unnecessary that Erwin be licensed in every state. He still had to be 

licensed, however, which he was in Washington. 

Petitioners also argue that the trial court did not address whether 

the Consultant Agreement was illegal in Texas or California. Petition for 
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Review, at 6. However, this petition seeks review of the Court of Appeals 

opinion, not the decision of the trial court.?n fact, the Court of Appeals 

opinion addressed extensively the "illegality" issue. See Opinion, at 

C. 	 The Court of Appeals' Affirmation of the Trial Court Decision 
Was Based Upon More than the Consulting Agreement's Focus 
Beyond "Classic Real Estate Brokering." 

As already addressed, the Court of Appeals, like the trial court, 

specifically recognized that under the instant facts, Erwin had to be a 

licensed broker in Washington as a condition to bringing suit in 

Washington. Opinion, at 1 1 - 13. Petitioners quote extensively from 

pages 11 and 12 of the Opinion. However, petitioners cut off the 

quotation prematurely, thereby camouflaging the full context under which 

the uniqueness of the industry and Erwin's services were discussed. 

Picking up where petitioners left off, the Court of Appeals stated, at 12: 

Moreover, the policy underlying California's licensing law 
is the same as Washington's - "to protect the public from the perils 
incident to dealing with incompetent or untrustworthy real estate 
practitioners. Schantz v. Ellswovth, 19 Cal. App. 3d 289. 292-93, 
96 Cal. Rptr. 783 (1971). As with Washington, California courts 
recognize that this policy is satisfied by proof of a valid real estate 

4 The trial court ruled, with considerable explanation, that applying Washington 
law to the facts and circumstances did not violate the public policy of California or 
Texas. This was based upon Erwin's being a licensed broker in Washington, that suit 
was pursued in Washington courts, that the subject Consultant Agreement specified that 
Washington was to be the home jurisdiction, that such term was a legally effective choice 
of law provision, that Cotter submitted himself to the jurisdiction of Washington courts, 
that Erwin and Healthcare Properties were both residents of Washington, and that much 
of the work by Erwin was performed in Washington. C/L 13,9, 3, 10 



broker's license. Estate ofBaldwin, 34 Cal. App. 3d 596, 605, 110 
Cal. Rptr. 189 (1 973). Like Washington, California does not 
construe its licensing laws so literally as to require exact 
compliance if to do so "'would transform the statute into an 
"unwarranted shield for the avoidance of a just obligation.""' Id. 
(quoting Schantz, 19 Cal. App. 3d at 293) (quoting Latipac. Inc. v. 
Superior Court of Marin County, 64 Cal.2d 278,281,411 P.2d 
564,49 Cal. Rptr. 676 (1966))). 

Ultimately, then, we agree with the trial court's conclusion 
that applying Washington law did not violate California or Texas 
public policy concerning licensing. CP at 38 (conclusion of law 
13). 

Adding the above-quoted language to the quotations from the 

Petition for Review reveals that while the senior healthcare business was 

unique and Erwin had special qualifications related thereto, the public 

policy of licensure still had to be met. In fact, it was, as Erwin was a 

licensed real estate broker in Washington. 

WHY THE COURT SHOULD REJECT REVIEW 

A. 	 The parties Have Not Evaded the Registration Requirements of 
the Washington Real Estate Brokers and Salespersons Act 
("REBSA"). 

Petitioners' only argument that conceivably relates to RAP 13.4(b) 

1 and 2 is that the instant Court of Appeals decision disregards decisions 

of this Court and/or other Court of Appeals related to the registration 

requirements REBSA. Petition for Review, at 8-16. In this regard, 

petitioners suggest that Erwin has evaded or attempted to circumvent those 

requirements. Id. This is a most curious argument, in that at all times 



material hereto, and for many years before and since, Erwin has been in 

full compliance with REBSA. FIF 1. Erwin has in no way evaded, or 

tried to evade, his obligations to obtain and maintain licensure under 

RCW Chapter 18.85. 

Petitioners cite to RCW 18.85.100 and RCW 18.85.340. These 

statutes make it unlawful for a person to act as a real estate broker without 

a license. RCW 18.85.100 also precludes a suit for commissions or 

compensation if the plaintiff fails to allege and prove that he or she is duly 

licensed as a broker or salesperson. Erwin both alleged and proved this 

fact, as confirmed by finding of fact 1. Notably, this finding was not 

identified by petitioners as being made in error. Brief of Appellant, at 2-3. 

Again, Erwin has neither evaded nor circumvented any requirement of 

REBSA. To the contrary, he has always been in full compliance 

therewith. 

Consistent with this, petitioners offer no explanation of how Erwin 

evaded the registration requirements of REBSA. Rather, they cite to a 

number of Washington cases, all holding that one who is not licensed as a 

real estate broker or agent may not commence an action for recovery of 

compensation or commissions arising out of real estate related 

transactions. Petition for Review, at 9- 1 1, (citing Schmitt v. Coad, 24, 

Wn. App. 661, 604 P.2d 507 (1979), rev. denied, 93 Wn.2d 1016 (1980); 
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Grarnrner v. Skagit Valley Lumber Co., 162 Wash. 677,299 P. 376 (193 1); 

Shorewood, Inc. v. Standring, 19 Wn.2d 627, 144 P.2d 243 (1 943); 

Springer v. Rosauer, 3 1 Wn. App. 4 18, 641 P.2d 12 16, rev. denied, 97 

Wn.2d 1024 (1982); and Main v. Taggares, 8 Wn. App. 6, 504 P.2d 309 

(1972)). Notably, these cases offer examples of how persons have sought 

to explain, unsuccessfully, why REBSA did not apply to their actions. 

However, each of those persons was ~nl icensed.~  

In contrast, Erwin was licensed as a real estate broker in the state 

of Washington prior to and at all times material to the transactions at issue. 

The Consultant Agreement specifically provided that: 

Any dispute regarding the interpretation or enforcement of this 
Agreement shall by agreement of the parties be resolved in the 
State of Washington pursuant to its laws as the parties 
acknowledge that jurisdiction lies therein. 

See Opinion, at 5. Erwin was a resident of Washington. F/F 1. Much of 

the work he performed for petitioners was so performed in Washington. 

C/L 10. Respondents' suit was commenced in Washington, and the 

Washington trial court ruled that it had personal jurisdiction over 

petitioners by virtue of the Consultant Agreement. C/L 1 ,2 ,  3 and 4. 

Within this context, respondents do not understand how the Court of 

j Respondents acknowledge the potential relevance of these cases if Erwin had not 
been licensed as a real estate broker. In that circumstance, a finding that licensure was 
unnecessary because Erwin was not providing classic real estate brokering services would be 
subject to dispute. However, that is not the case here. While Erwin was providing something 
different than classic real estate brokering services, he was still properly licensed. 



Appeals decision in this matter is in conflict with any Supreme Court or 

other Court of Appeals decision regarding REBSA or attempted evasion of 

REBSA licensing requirements. 

Petitioners further argue that the "Court of Appeals erred in 

holding that the consulting agreement does not fall within the 

requirements of the REBSA. Opinion at 11- 12." Petition,fbv Review,at 

12. The Court of Appeals did not make such a holding. Rather, after 

stating the policy in favor of licensing requirements, the Court of Appeals 

noted that Washington satisfies that policy "by proof of a valid real estate 

broker's license." Opinion at 12. The Court of Appeals held precisely the 

opposite of what petitioners' urge. 

Respondents can only surmise that what petitioners actually argue 

is that the licensing requirements of REBSA, and Washington cases 

supporting and applying those requirements, suggest that the Court of 

Appeals decision is in conflict with California appellate authority applying 

its licensing laws. That, however, is not an acceptable "consideration" 

under RAP 13.4(b). 

Petitioners also cite to no conflicting Washington case holding that 

applying Washington law would violate California or Texas public policy 

concerning licensing. See Petition for Review, at 12. In fact, in Nelson v. 

Kaanapali, 19 Wn. App. 893, 895, 578 P.2d 13 19 (1978), which involved 



a licensed Washington contractor suing in Washington for work 

performed in Hawaii, the court held that while the state of Hawaii "can 

control access to its courts, it should not as a matter of policy be able to 

control access to Washington courts." The instant opinion is consistent, 

rather than in conflict, with Washington appellate authority. It follows 

that the Petition for Review should be denied. 

B. 	 The Court of Appeals Decision Does Not Conflict with Any 
California Appellate Decision. 

Finally, even if the considerations for review identified in 

RAP 13.4(b) included a category for conflicts between the Court of 

Appeals opinion and out-of-state appellate decisions, that consideration is 

not present here. Cal. Bus. & Prof. Code $10136 provides that one 

rendering real estate brokerage services without a license cannot maintain 

any action in ~ a l i f o r n i a . ~  Respondents did not sue in either California or 

Texas courts. Rather, consistent with the Consultant Agreement, they 

sued in Washington. 

In fact, the very case cited by petitioners as conflicting with the 

Court of Appeals decision--In re Estate ofBaldwin, 34 Cal. App. 596, 110 

Cal. Rptr. 189 (1973)--held that the "licensing law should not be so 

literally construed as to require exact compliance 'if it would transform 

'Interestingly, Cal. Bus. & Prof. Code $10136 does not even state that the 
license must be from California. 
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the statute into an 'unwarranted shield for the avoidance of the just 

obligation,"' (quoting from Schantz v. Ellsworth, 19 Cal. App. 3d 289, 

292-93, 96 Cal. Rptr. 783 (1971)).' Notably, this citation and the quoted 

language are contained within the Court of Appeals decision at issue. 

Opinion, at 12. 

James Cotter, a businessman with considerable experience and 

acumen in the senior healthcare industry, contractually agreed in writing 

with Mr. Erwin and his corporation, Healthcare Properties, Inc., to allow 

Washington jurisdiction and Washington law to apply to their business 

dealings. F/F 3-6, 19,26,27 & 48; C/L 1, 3 , 4  & 5. The trial court found, 

and the Court of Appeals affirmed, that Erwin, a resident of Washington, 

rendered the services contemplated by this written agreement and that 

much of those services were performed in Washington. F/F 29, 33; 

C/L 10, 15 - 22, 27 & 28. As required by REBSA as a condition to 

bringing an action in Washington for collection of compensation, 

Mr. Erwin alleged and proved that he was a "duly licensed real estate 

broker" in this state. F/F 1. RCW 18.85.100. 

7 In Baldwin, the court affirmed a decision allowing recovery of real estate 
commissions even though the contracting realty company was not licensed--when the 
party actually performing the brokerage services was licensed. 



Despite these facts and circumstances, petitioners seek to 

transform the California statute into an "unwarranted shield for the 

avoidance of a just obligation." This attempt should be rejected. 

CONCLUSION 

No Washington appellate decision is in conflict with the trial court 

decision and Court of Appeals affirmance. It is respectfully submitted that 

the Petition for Review should be denied. 

$1 
RESPECTFULLY SUBMITTED this MYof June, 2006. 

rneys for Respondents 



DECLARATION OF SERVICE 

I, CHERYL I. BRICE, do hereby declare and state: On this day, in 

Yakima, Washington, I sent to: 

Mr. Charles K. Wiggins 
Wiggins & Masters, P.L.L.C. 
241 Madison Avenue North 

Bainbridge Island, WA 98 110 


James E. Montgomery, Jr. 

12 175 Network Drive 
San Antonio, TX 78249 

a copy of this document by U.S. Mail, postage prepaid. I certify under 

penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

SIGNED at Yakima, Washington, on June A,2006. 
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9 SUPERIOR COZTRT OF WASHlNGTON FOR YAKlMA COUNTY 

.-

10 
CAREYD. E R W ,  a-singleperson, i d .  


11 ~ E A L T H C ~ 
PROPERTIES, INC., a 

12 Washington corporation, - , NO. 02-2-02282-0 


13 - PIaintjB,. 	 AMENDED-FINDINGS OF 
14 	 FACT, CONCLUSIONS OF 


YS. LAW, AND JUDGMENT 


-	 .. 
CO?TER-HEALM &, a forkip 


17 coToratioi and JAMES F. COTTER, a s i n ~ e  


18 P a o n ,  


19 Defendants. 

20 


21 SUMMARYOF.JUDGMENT 

Z Judment creditor: CareyD. Erwln and 

23 Healthme Properties, Inc., . 


24 A3omev for iudment creditor: James S. Berg and J ~ & SS. Berg, PLLC. . 


25 Jddment debtor CotterHealth CenterS and 

II 

26 - - . . 	 . - James F. Cotter . 
1 

27 Jud-ment urinci~al: $234,409.93 

28 Interest to date of iudment 53,29323{as of 12/03/04) -. 
j 
I 

29 TaxabIe costs &d attornevsrfees: 100,108.28 I 

i 
30 T o t a l f a d g m e ~ t  - $287,811.34 / 

I 

3 1 
/' 	 I7 

1Tf-T.ISIVr4TTER has4ng come before the above-entitled Courr on August 2,2004, and 

33 cozihingthraugh AE~L&T appearkg kpeison by and through &eii5,2004, pizin*
I 

34 	 j j  . w o w r c ~ sq~

/ / AjJCEXDED FII.3WGS OF - -. 27 JAMES S. BERG,?LLC 
* n r  x~- - - . r  9,- -nc-
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& 
1 attorneys of record, JAMES S. BERG, PLLC, and Janes S. Berg, and defendants appearing in 

2 person mdby and 'haugh thek attorneys ofrzcord, HALVERSON& QPLZGATE, P.s., 

Gregory S. LighPj, m d  nd OmCES OF . J m S  E.M O ~ G O M E R ~ ,and James E.' . 

Montgcmcry, and the Court having heard and considered the testimony of the foIlowing 

witnesses: (1) Carey E-, (2) Ray Lavender. (3) Andrew w;(4) James Cotter; 
6 

(5)William Sleeth; and (6) Gregory stap1'ey (by degosition), arid having M e r  reviewed and 
7 

considered 73 exhibits, 3U of which are listed on the attzched Memorandum Opinion, and 
8 

having M e r  reviewed md considered the ar,pnents of counsel and the following legal 
9 

subUbmissions: (1) P!aintifEFYTrial 3rief; (2) Post Trial Bridof Corter He& Centers, Inc., and 

I I James F. Cotteq'md (3) Plainti&' Rebuttal to Defendants' Post Trial Brie5 and the Court 

12 &her being f d a r  with the entirz court fie, incIuding -6ou.s inemorandurns in support of 

. 13 A d  in opposition to inotions for s-judgment and inall respects, the Court being m y  

14 advised in the ?remises, makes the following FIBDINGS OF FACT and CONCLUSIONS OF 

cr LAW, md issues €he following JUDGMENT infavor of pLaintZb: 
TiJ 

17 FINDINGS OFFACT: 

l8 11 1. At dItimes materid hereto, plaintif C G ~D. Erwin was a resident of the state of 1
I Washington and since 1992 has been a Licensed real estate broker in the state or"

l920 
Washington. -W.Erwin, who was also licensed as a real estate agent in the stzte of 

.21 
California h 2001, was and remains the sole owner and operator of plaintiff22 

23 Xedthcare Properties, Inc., a corpomtion incorporated in W a s h g t o ~ .in 1987. 

2. 	m.Erwinhas worked as a consultant exclusively in the specialized area of senior 1 
health care facilities since 1957. Duringthe course of &btwork, Mr. Erwia has I

A. 
. dewl,oped the expertise and network of -,contacb within the indoshy that has 1 
dowed  him to represent buyers, selIers, lessors, and Iessees in many transactions I 
in~oIv'4gsenior he& care f d t i e s .  Mr. %win has also deveIoped a iecx 

understanding of government iegdatiom'and procedures, as well as commercial l 
and IegaI practices.

-

3. 	 At dIr h e s  materid Lereto, d e f e z b t  JunesT. Cotter hzs iezn s resident o f  the 

state of Texas. Tie 2reur:ousIy b e d  Inthe stzte of Cdi50mia and conticues tc..be a 

U T O F F I C Z S O E  ' 
- -- --- -a 

. T A W S  .S RRRG.PLLc I 
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l i cmed contra& in C&"orcias iic is also the sdle owner and' operator of 

-
defendant ~ i t t e r  Redth Centers, Inc.; which is a California corporation. 

. 
3 

4 
4. K-.Cotter has, for inany years, owned and continues to own personal and corporate 

5 
. . interests 'innumerous commercial properties, including senior health care facilities, 

6 
shopping centers, md office buildings in several states, includlig but not limited to, . 

7 . Califomk+ Texas, and WashufgBb 
L 

8 5. At 3U times materid hereto, LW.Cotter personally owned five nursing facilities 

9 located in MciUIen, TempIe, S a n  Antonio, Fredericksburg and L-yde, Texas, and 
10 owned two nursing facilities :ocated in Abilene, Te-
11 I 
12 6. .kt aLl times naterid hereto, Mr. Cotter personally owned two nursing iacdities in. 

13 WGts and Sonoma, California, was the sole owner of a nursing facility in . 

14 - Cloverdale, C3iiiromia, thou& his ownership of Cotter Hedth Ccnten, hc., md 

vrasthe sole owner of Coachella House, Inc:, a CalirPomia corporation which owned 

a nursing f i c ~ ~in P~IDISprings, &ifo&a , . 

- 7. At dl times mate&d hereto, Camlu Care Centers, hc., was a Texas corporation m d  

operat~dthee  nursing facilities which it leased from Mr. Cotter. These facilities 

were Ioczted in McMen, TempIe, and San Antonio, Texas. C d u  &o had 

interests in simk facilities inother skits, including Wzshington, which were held 

in various forms of business orgmimfions. None of these other faciIities, however, 

ws owned by M?. Cotter or  any corporations in Tihich he held an intere* 

8. The Ensip Group is anentity originated in.Califomia in the late 1990's for the 

purpose of owning mdor operating/rnmghg senior,health care facilities on the 

. W& Coast TWO of the principals of The Ensign Gmup were Roy Christensen and . . 

- Chistopher Chiitensen. Roy Christensen bad been InvoIved in the nuqing home 

busiiless for many y e m  and wasweIl h o &  in that indwj. , 1 . 
9. Mr. Ernin had !momthe C d u  or*ation since the early 1990's and was 

personally f d a r  with its principal owners, Carl &d Danny campbell,who 

r&tained Be2 .n& office inXenatchee, WuT&gton. &I?.Eririn had perfom-ed - -- 

c o m l h g  work fcr C a d u  on roperties located Ii l  rhe state ofNew Mexico. '. 

- .  - - -  -- - - -- - -_ 
'd\Y O m c =  '3 F 
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- - 

10. 	 In late 1997, CamIu asked Mr. Erwin to help it divest its leasehold interest in the 

thrke ~ i x a snursing facilities in McAUen, Temple, and San .4ntonio owned by 

,Mr. Cotter, which at hat time had approximately 'hree yean Ieft to m. Plaintiffs 

and Camh entered a consdtant agreement for th'e purpose. 

11. 	 In response, Mr. Erwinbegan the process of 6nding.moperator to take over the 

leases and operations of thesk cam(^'^ Saciiities. This required considerable 

research and contacts-within the speciaiized network of nniing home ownership, 

opention, and investment on the ~ g i o n d  and national level. 

12. 	 Emin became aware h i t  t!x owner of the three Camlu facilides was 

MY. Cotter, and, zts such, Mr. CoVzr would need to be involved in m y transfer of the 

C d u  leases. 

13. 	 In early 1998, and following the execution of h e  c o n s u I ~ tqreement beixeen 
.and Camh, Mr. 5ssv-i~was contactzd by Ray Lavender. Mr. Lavender, 

who azr also a healthcare consul& wac representing Tne Ensign Group, a 

healthcare co&my interested Ilacating health care f a d i t i s  on the weit Colast 

and in Texas to purchase andior operate. Mr. Lavender leaned that Mr. Erwin w u  

representing a company that iniinigbihave such facilities avaiiable for sale or lease 

though a conversation with Mr. Steve GiUelaod, Director oiAccquisitions.for 

CentennialEealthcare. lh.GiLIeIand wm Iocated in the eastern part of d e  country. 

14. Previous to this conversationwithM. GiLIeIand, Mr. E~w$Ihad spoken with 

Mr. Gilleland in&g whether Centennia~might be interested-inthe C a d u  , 

facilities. Thiswas an example of how &e network connecting those in the I 
$ecialized area of senior hedth care facilities worked. 	 I . 	 , 

15.. 	 Foiiowing Mr. Lauender'r conhd .hithmm,Mr. Eriiin introduced Lavender 

md The Ensnsip Group to the C d u  ~ r o ~ e r t i e sandprepared 3.detailed kanc id  

I package for them. 

16. 	 Tne Ens ip  Group w l ~  1-my  interested in taking over the Camlu properties, but only 

i f h y  could negotiate lease rcm ~ t h  -?ere substandaily !onper - 1 ,I.L-. 	 Canere 


. - . than the a?proldm~te5xeeyears ?hiremained mder -ie C d u leases. 
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17. 	hthe course of ~epresenting C d y  IMr.Erwin d e contact and met with 

LW.Cotter during mid- to Izte 1998. ErwinaLso became acquainted with 

W:,iliam SIeetb, who was ,Mr. Cotter's controller andor chief financid officer. 

W e  Mr. SIeeth wasan employee of Cotter HeaIth Centers, hc., and was paid by 

&at company, he performed property management actiyities for Mr. Cotter related . . 
to all of his solely owned and corporately held hedth care facilities. He also 

pripired tax returns for ;Mr. Cotter and the variops C o k r  corporations. 

.9 18. Maay of Mr. Cotctrs' and hi .aEEafe company's senior health care properties in . 

10 Texas and California verk experiencing operational problems in 1997and 1993, for 

11 which he needed xsistance. mesa problems &creased over time due to his 

inability to Liberatz such properties &om inefficient and kresponsible operztors, 

whichproblems yere draining sigdicant re&rces Eom him. To assist him out of 

+&se problems, Mr. Cotter turned to Mr. Erwin,among others, for assistance. 

19. On February 9,1999, Mesm. Eninand Cotter signed 1document entitled 

1711 - Consuitant Agreement ("Agreeni&nt") m i i t  8) at Mr. Cotter's home in Rancho 1 
' 

Mirage, CaWfonis The Agieement desip&d Carey D. Envin and Heaithcare 18 / I  	 1 
Properties, hc., as "Consuitant" and Coffer Hedth Centers as "Client7' I. 

20; 	 The purpose of a consuItmt agreement of the type rhat was signed Setween . I 
Messrs. Cotter and Erwin was to provide specialized business services to a d l 1 
group of clients who operate on a regional or national basis. This purpose was 

completely diffmt fiom reguIar real estate actiGty in Grms ofthe properties 

involved and the interstate range of?ossibIe trasactions. 
. . 

21. 	'Whea the Agreement was signed on Feb- 9,1999, Exhibit A thereof was not 

filled in as to my speclfic properties that-were covered by the Agreement 

However, prior to, during, and immediately lRzr the meetkg ?f F e b r u ~ j9, 1999, 

.there were discrrssions beFaeen Messrs. Erwin, Cotter, and SIeeth ?.s to the 

properries which Cotter was intmested in workbg on, which included faciIities in 

Texas,CaIZornia, Oklahoma, and possijly others. In Febmarj of 1999, I. . - ---> ,-mz-.T-E.p. 	 r2,:; - sL* 
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Mr. CCber'sneeds Tere very broad based hiemi of the properties that would be II invoived. 
. . 

. 22. ,As a result, MY. Erwin sent a letter to hh.Cotter on February 19, 1999, (Exhibit 1 0) 

. . .which specified seven properties in Texas on Addendum k Tne identified 

roperties included the three "CamluJy ?roperties, $us two properties in Abiiene and 

one each in Fredericksbu.rg,and Lytle, Texas. There k no indication that Mr. Cotter 

&id not receive this letter and, fact, there is every indication by the subsequent 

actions of Messrs. Cotter and SIeeth that such letter wzs received. 1 .
10 23. Neifh~r Messrs. Cotter aor Sleeth objected to A or the 1hting of the 
11 

seven properties on it. 
12 

13 24. At +& point, 1M.r.Erwin was representing C d u  with reg& to s e c e g  rhe 

I4 leasehold transfers of the.Texas "Camlu" properties to The Eilsign Group and was 

representingMr. Coder with regad to negotidng the cxkting Leases for a longerel/ termwith The Ensign Group. .. 
25. Tne Agreement of February 9,1999, was draaed by Mr. Envin and was consistent 

with other agreements he hadu s d  LW.C& was told by Mr. SIeeth to desi=gnatc 

"Cotter HeaIth Centers" as the "Clienf' on the Agreement 

26. Mr. E+ signed the Agreement as President o f fedthcare Properties, Inc. 

Mr. Cotter signed the Agreement simpIy 3s "Owner." Both parties signed the 

Agreement on February 9, 1999. The Agreement did notspecify the '"Cent'' as a 

. corporzte entity, and W. Cotter did not specifically sign as a corporate 

representative, which was .consistentwith the directions from m.Sieeth and the 

. manner in which Mr. cotter maintained his vast business oqpnization. 

27: The bmkess structure of che Cotter health care faczties empire was hgely  a 

matter of convenience for Licensing regdatory, tax, and certain 1iabd-i~ p u r p ~ s s .  . . 

In reality, itwas the sole sroperty of Mi-. C o k r  and under 5 s  comi~etecontrol. 

Tnere o;curred ihe c o d g I l i n g  me ofbusiness stationery and transfer of funds 

from one cntiiy to -$e other, and t!~eS ~ T L Ss i d  the .iaiious components of  rhe 

Cotter empire were como1utcd. (For zxmple, see ZxIIbit i3 -Slesrh letter :O Care , 
, ,- , 
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h 

1 Enterprises regarding the."four CaIiiomia nurdnghomes owned by James P. 

-2. Cotter.") 

3 
28. 	 A.fter the Agreement was signed in February 9,1999, M;. Cotter told Mr. EL% to 

4 

. - deal primariy wiih Mr. SSketh r e m g  the status of efforts to achieve trmsfen of 

5 
. -MI. 	Coffer's interests.. 6 

29. 	 Beween February, 1999, andFeb~ary ,  2000, there was considerable 

communication between Messrs. E d  md ~ l e i t hand Messis. Erwin and Lavender 

related to all of the T a m  properties and the four additional senior healthcare 

propemes idenfiried in Finding No. 6 herein. This communicationis manifested in 

Exhibits 11, 12, 13, 17-39,40, md 51-56. 

30. 	 Pvrmant to P m p h  13 of the .%ge=rnenfthe parries contemplated that ?roperties 

could be added to the original Agreement 

31. htr. Cottar inidally wanted X.Emjn to work on the Texas properties but lakr gzve 

the s i p d  iLhrough Mr. Sleeth that Mr. Erwin should move ahead with work on the 

California properties. This is m a e d  by the documents conveyed 5ack and forth 

between the p d e s  during thic period of time. (Exhibits 11, 12, 13, 17-39,10, 

. . 

32. 	 The February 9; 1999 Agreement provides for commissions or codi tan t  fees of 

14%of thefktyea's annualIeve payment and M e r  provides that in the event 

thar fees are mt paid in accordance aim the terms, interest s M  acme at the lesser 

of the highest la* rate allowed5y applicable law or 12%per am&. 

33. 	 h4i.Erwin arianged for meetings between Lavender &d the Cbristenseec and 
' Mesm. Sleeth and Cotter at Mr. CoY~r'shome in DaLa Springs, California, in July, 

1999. At thathateeecting, the dkmsions included all of the ccCobery' properties 

identified in FindingsNO.5 and 6 herein.I 
I 
I' 34. In August throilgh Septembeir, 1999, the C a d  leases were renegotiated and 

1 trmsfened to TheEnsign Gro~?. Mk. Emin itceived a c o ~ s s i o n f o rhis efforts, 

I 
> 	 \-,% -.:.",Y.~ri-.c*.".1 
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35. On $ - u p  18, 1999,iMr. Coffer signed 3n agreement Tne Ensign Group to 

. . Iease the Abilene, Texas, EaciIities. (Exhibit 50). Hbhver, this lease could not 

* 	 . take effect until the state Licenses were sansferred to The Ensign Group from the 

previous operator, which was completed on or before January 1,2000. Until that 

was accomplished,Mr. Cotter and Ensign agreed that Ensign would manage the 

facilities. (Exhibit 76). . 

36. 	 Tne 5rst year's annual lease 2 a p e n t  for the AbSene, Texas, kilities was 

37. 	 Lfa commission or consultant fee is owed to plain% related to the Abilene, Texas. 

leases, that co&sion or consdtant fze would be.$l8,563.43 (14% x 

$132,595.92). . 

38. 	 The last lease rend ~ates  between the for the.California properties co~l~mrmicated 

dartiks was on A u o ~13,1999 (See Exhibit 31). l3uma.n; to those rates, the Erst 

year's mual  rental charges would be as follows: (a) Mammh (Clo-~erdale)-
$143,6400; @) Sonoma - $287,280; (c) Palm Spring's - $256,905; and (d) Willits -
$139,650. (SeeEh'bits 25,26,28,30,31, and37). 

39. 	 On or about AugllSt 20, 1999,Richard Jeakins, a Texas attorney representing 

41r.~o t t t r ,sent proposed leases on the four California properties. ' 

. 
' 40. 	 Ifcomnissions or consdhnt fees areowed to plaintifE5 related to the four 

California leases, ihbse co&sionr or c a d t a n t  fe& would be $115,846.50 

41. 	 Lezsas of 'he Cdifdmia properties bemeen Mr. Colter and 5i.saPp1icablk aEIiate 

companies and Tne E n r i g  Group wodd have been executed on the terms set forth 

in Fkdhg No. 38, but for W. Cotter's inability to deiiver fie properries to Ensign 

due to certain contingencies, all ofwhich were eventually resolved by Coffer. 

Those contingencies inclided: (1) pending litigation by Coffer a g h t  Sun . --. I---
MV 0FFICESO F  
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1 I /  Heaithcare to break long-term Seases involving the CaIZomia properties arising out 


2 . - /1 of h e  unauthoriz~d assignment to Sun ISealthcare of operational control over those 


3 / /  - prope.&es; (2) Sun Heaithcare's filiog for bankruptcy protection in ~ i~ te rnbe r ,  
4 . .1999, which fiereby rendered the California leases subject to the bankruptcy court 

r-


5 proceeding; and (3) the b h p t c y  court's delay in-releasing the four California 
6	 . leases until November, 200 1. 

42. 	 On March 6, 2000, Attomey;Tenkins sent Mr. E h a certified letter which :1 1  
p q o r t e d  to terminate or c&cel any agreements or other arrangements bemeen 9 ./ I 

10 Mesys. Cotter and Erwin as to marketing ofproperties owned by Mr. Coder and his 


11 &Eates; (Exhibit 02). 


12 

43. 	 On March 7,2000, Attorney Jenkins sent a certified letter to Tne Ensign Group 

13 

withdrawing the proposed leases sent to Ensign in A u m  1999, md M e r 


14 

requesting thaimch proposed leases be destroyed (Exhibit43).


If=-- .

b 44. Coachella E o a e ,  Inc., the omer.of the nurdng kciIity in PaIm Springs, is clearly 

17 . - '  
one of the entities refeked to in Abcmey Jenkin's letter of March 6,2000 (Exhibit 


18 42) a d is c1exIy ane oithe entities referenced in the Slezth correspondence ind a11 


l9  1 1  of the Erwin-Lavender-Sleeth commirnic&ons. 1 

20 

.21 45. Between March, 2000, and February, 2001, MI. Cotter and iis attorneys and 

22 associates engaged in &merow eEorts and l e d  proceedings to liberate the 

23 California hciLities and make them available for M e r  and further engaged in 

negotiations with Ensign and other parries regarding the ~al i fomia~ro~ert ies ., 1 .  
46. 	 InFebruary, 2001, Mr. Cotter.and his applicable &%ate companies a d  E n s i p  

signed lease agreements regarding the four CalXornia propdes.  Fxhibits 46,47. 

-	 48, and 49). Those leaos, howeyer, did not a c d y  t&e efect until November 16, 

200 I ,  when the ?rsiousiy refened to contingencies were resolved. 

47. 	 Since March 6,2000, Mr. Emin has maintained that he has performed irnpoai t  1 
s e ~ c z sfor Mi. Cottar piiinunt to the February 9, 1999 &ieeement which &title 1 
him to compensation 4 r  'he Coffer-Ensign zmaction kv01ving the Abilene, 
Cax=, 	cacilities for %e Coher-Ensip ~ a c d o n s  $ekivol~bg four C a ~ i f ~ ~ ~ ~ ; . ~ , , ~ - , - ~ - ~  
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I
facilities in PalmSprings, Sonoma, CIoverdale, and Willits. 1W.Coffm has denied 

h a t  he owes 1Mr. Erwinor Healthcare Properties, kc,. a n y t t g  for these 

transacrions. 

' 48: 'Mr.Cotter bas achieved great succcss in the business world in a wide variety of 

. . 


vcnhnes, having done so wirhout partners, co~eagiis,  or fellow stockholders. 

W e  he has relied upon empioyes and outride professionals to provide services 

for 5i.s various businiss interests, pmsuant to de1.e~ati0n.sof authority, he is the sole . 
master ofhis domain. He has demonstrated a thorough mastery thereof. The only 

exception uaswhen he was experiencinghealth problems related to a heart 

condition and was taking medicarions in early 1999. M?. Cotter has a 

recollection of the events of February, 1999. 

49. 	 The lirigtition herein was filed 5y pIain& on July 29,2002.. Subsequent to ?hat 

fXng, the defendants filed d o n s  against ihe p 1 a i . n ~in Texas and California . 

seeidng to block the piaintiijf' e ~ o &in Washington. . ' . . 

50. 	 plaint33 Ered rep& counsel in California and Texas to defend their 

interests and to promote their positionrhattbe substantive issues shodd be decided 

51. 	 The Butte County, CiiWornia, Soperior Court granted plaintif&' motion to s2y their 
proceedings until the litigation inWashington was completed. The California cburt 

recognized the choice of law provision of .be Cotter-Emin agreement as providing 

' for juris&ction in Washington. 1 
52: The Bexar County, ~ e x a s , ~ o r m i y  	 motion to sky ~ e kCourt denied p l ~ l i f 3 '  
- proceedings which u e  pending at -&is time. No exp1acation was provided in the 

' Court's decision. 

53. 	 T2e pIaintiB have incnred lifomeys' fees for Yakima counsel, J e e s  S. Berg, in 

tbe amount of $72,443.75 and c o s ~in the amount of $8,865.98. Tne attorneys* fees 

were billed out by Mr. Berg for 339 houis zt $170-175 per hour, an associate for 

108 hours at $75-100per ho&, md a legd assistad for 51 h o r n  i t  $50-55 per hour. 
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i-' 
Tne senices provided include m i v e  pre-kid work sial, md post-irial 


311 activities. 


3 
54. The pfalntiffi have incwed $8J#.00 for attorneys' fees for California counsel, 

4 
' .RandallNelson, and costs in the amount of $434.55. h e  Iherneys' fees were 

5 
billed out by Mr. NeIs6n for 25 hours at $195 per hd;rknd an associate for 22 hours

6 

7 at $165 per hour. 	 L 

8 5j. The plainth3 have incurred $53,472.00 for attorneys' fees for Texas counsel, David 
9 Jones, and costs in the amount of $3203.38. Tine attorneys' fees were billed out by 

10 Mr. Jones for 9 Sours zt $400425 per hour 2nd v&us associates for 7-15 hours at 

1I 
$195-395 per hour. Of the  total amount, $9,067.00 was involved in themotion to 


12 I 

stay the Texas litigation. 

1: James Coder signed the .Ageemen6;ersody, on behalf of b e i f  and all 'his 


17 f i a t e  companies. He is property designated as a p w  to the Agriement ' 


1 1  2. &n.gmph 7 of the Agreement ofFebiuary 9,1999, is clear and unambiguam. 
19 

3 James Cotter submitted b e i f  to thejurisdiction of the Washingtotoo courts as he 
20 . 

-21  was a personal party to the -4g~ernent. 

22 	 4. The Court has personaljurisdiction over James Cotter; Cotter Health centers, Inc., 

. -


md the applicable Cotter &£i&e companies. 
24 . . 

5. -Mr. Colter's a d o m  and ieprerentationc, regardingthe four CaIifornia facilities 
25 


26 make 93. cotter p m o n . $  accountabie and responsii~ie for the transaction- 


27 involvingthe Coachella House, Inc., property. 
.

28 6. Tna corporate Eoi& of Cotter Health Centers md its aELiate~should be 
29 disiegded to prevent !oss to innocent parties, which include Mr. Envin and ' 

7. rieAgreement of Pebluary 9, 1 9 9 3 , ~ ~  	 isupplemented by IXr.Erxh ' s  letter of 

33 February 13,1999, (Exhibit 10) and the correspondence between Messis. Sleedt2and3;-..YY.T~1 53 '--
34 :i - - - - - Lily OFFICES 0 2  
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Erwin hereafter. (See especiaily Exhibit 25). Tnese materids are suffcient to 

establish -&t the AbiIene, T~xar;,facilities and the four Cdifomia facilities were 

part of the A p e m e n t  I 
Mr. Luin had the right to reasonabiy rely upon the written and oral statements and . I 
representations of Mr. Sieeih in the h e e r  fiat he did. . I 
Inthe absence of an effective choice of law provision by the parties, the vdidity and 

effect of 3 contract are governed by the law of the state having the most sigmficant 

reiationship with the contract Mdcairy a F m e r s  ins., 152 Wn2d 92, (2004); 

3@n Lmd Corp. v.MonricelIo LWotorinn., 70 W d d  395 (196'7). The Agreement 

between Cotter md Erwin in February, 1999, contained an effective choice of law 

ciiuse designating Washington as h e  homejurisdicdon. -

Washingtonhad connections to the various Qm..sactions, ashlr. Eiwin and 

Heallhcare Properties;hc., were both ... residents of Washington and Mr.Ewin 


performed a good deal of work in.wa;hin@on on these matters. 


The s-ces coxrteqlated by fhAgreement were zo t  traditional i ed  estate 

brokedagent services. Rather, they were specialized consuitant s e ~ c e s  in a 

qecialized failities m k z t  tb.t makes it itpractical for a c o d t a n t  to be licensed 

inevery staie where he might do businus. It zlso requires that such consultad ' 
engage in considerable interstate 'atye1 and communica.tion 

Mr. Erwin wm subject to the regulatory .>systemof the State of Washington for real /. 

estate professionals. 

Ailowing a licensedr e d  A t e  broker in the state of washington to purmt a claim 

for a c o 2 t a n t  fee in Washingion courts, &saant to anAgeement which specifies 
Washington as the home jurisdiction, does not violate the public poncy oi?T&xs, 

Washington law applies ro the transactions at issue by virtue of the Agreement 

bem-een the par5es, md it-is aot ~ i e c e s s ~  Terns lasf to:o .=a either California r 

t. =:=-< .'.r-?.s.-,- - :4 
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resolve any $sues involved herein Wzshington law does not prohibit the piaintiffs'I il 
clai;ns in '&is case. t 

15. 	Xeview of h e  conespondence that passed b k e e n  February, 1999, and January, 

. '2000, codkms that Mr. Emin was working for Mr. cotter pusuimt to the. . 

Agreement o f  February 9,1999. 

16. 	Mr. Erwinintroduced The Ensign Group to Camlu re@g the "Camlu" ledes 

and f i rher  provided the introduction of Ensign to all of the subject propedes in the 

m m e r  conremplated by the Agreement 

17. 	 Mr. dso used his expertise to facilitate the interaction between Mr. Cotter 

and Ensignmdalso made the various facilidedpropeaies and potential rracsactiom 
, 

more understandB'~1e to both sides. 

18. 	 Mr. ~ m i sservices led directly to the closing of the .Abilene leases, which took 

placs during the term of the ori@~Agreement 

19. 	 hfr.Erwin's services dso produ~edthe initid state of the negotiations between 

Mr. Cotter and Ensign on the CCalomia properties, which services aiso took place 

during h e  term of the Ageement I 
20. 	 A s  of M k d ,  2000, there were pending leases beiween Mr. Cotter and Ensign . 

related to the four Californiaproperties. 

21. 	 The Ens ip  Gmop vas a "regisimed company" of M,. E.;biin and Healthcare . 

Properti.s, Inc., as that termwas used in the Ageemeni of Febrmry 9, 1999, in that 

it was introduced 5y Mr. Erwin to Mr. Coffer thmngh.mittendocuments. . 

. 	 -

22. Offers to lease %e fo& Cdifomiaproperties were presented by Ensignprior to 

-	 ~ o v e m h r9,1999, when the e4greement of February 9,1999 expired, which, 

pursuant to paragraph 3, automaticaliy extended the Agreement to cover a d e f e n d  
: 

closing of!ezses ofthe four CaliComia properties by Ensis .  
. . 

23. 	 The Ageemezt of Fsbrnary 9, 1999, was in effed when hfi, Erwin received 

Afiomey JeLEa' 1e;ferof March 5,2000. 

uw O P ~ C =OF 
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24. 	 h k r n e y  Jen4insY letter to Mr. vfr.o f fh 6, 2000, served to cancel the 


Agreement oZFebnyy 9, 1999. 


25. 	 Execiztion of the leases of the four California properties between Mr. Coffer and his 
. 	. 

-	 applicable &ates and The Ensign Gmrrp occurrd tvithin 36 months of the 

cancellation of the Agr6ement of Februvy 9, 1999;&eieby triggering paragraph 2 1 

of the Agreement. 

26. 	 Lease agreements between LW.Cotter md Ensign related to each of the four 


California properties were executed during the term of the Agreemenf by virtue of 


the extension clauses of the Agreement . 


27. hk.Erwin is entitled to ancntiii fee for the closing of the _%bilene, Texas, 


properties, which fee totals $18,563.43. 


28. 	 Mr. E& is'entitled to zutentire fee for the closing of the four California properties 


bzsed upon the pe&.ng offers that were id place in Mach  2000, which fee iotds .' 


$115,846.50. 


29. 	 Commissions or c o d t a u t  fees should have been paid by Mr. Cotter to plaintiffs on' 

January 1,2000, on the AbiIene, Texas, properties and on November 16,2001, on 

the four California properties. 

30. 	 Because commissions or consdh t  fees_& not paid when due, PIaintiB are 

entitled to recover accrued interst on the unpaid amounts iit 12% per mum,  

pimuant to parapph 5 of 'be Agreement 

31. P l & W  are the prwailingpaty and, as such, are .entiiled to recover dl attorneys'. 

. fees and collection costs, pursuint to paramgraph5 of the Agreement 

32: 	 Accmed'intered on the unpaid coumissionr or consultant fees, calculated though 

October 22,2004, totaIs $51,628.09 (~bilene -4.808 yean x $18,563.43 x 12% per 1 . 

$30,717.73). In the event judgment is not rzndered until after October 22;2006, 1 
iaterest wiIl a c m e  at the dzily mte of $6.103 for ,4bilene a d  $38.305 for I

3 	 -37*7-&-*<. . - ~ . m - > T 5 ~ , 7&.:-.California. +p 
-+\ - ",--,..- , 
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'2,. , 
1 1 1  33. P l a i n S  are d e d  to rhe foiIowiga attomeysY feA and collection c&kL 

.2../1 a The attorneys! fees and costs submitted by Waslington attorney James Serg 

3 were reasonable and necessnj to secure the successful outcome by the 

4 piaiafiffs. They reffect fees customarily charged for senices which 

/ /  involved extensive preparation and skill fol.~omplex legal and factual issues. 

3. The attorney's fees and costs submitted by dal~forniaattorney Randail 

Nelson were reasonable and necessary to secure the stay of the CaIifornia 
8 


i)mceedings.
9 

c. Tne xttomeys' fees ($9,000.00) and costs ($1,000.00) submitted by Texas 10 

1I artoraey David Jones &re reasonable and necessary to try and secure the 

stay of the Texas proceedings.12 / /  
13 34. Tne p1ainti.E are entitledto ajudgment for the fees ancosts as outlined 
14 hereinabove. . 

JUDGMENT 

Tne Court having entkred the foregoing FINDINGS OF FACT and CONCLUSIONS 
18 

OF LAW, now, therefore, 19 

20 ITE HEXIBYORDERED,ADJUDGED,.AND DECREED that plainti& C m Y  D. 
ERwn\r, a singleperson, and HEALTHCARE PROPERTIES, INC., a Washington corporation,. . 2 1  

22 be and they are hereby awarded judgment &gainstdefendants C O T E 3I3'E~TI-IC m , 

23 . a foreign coqontion, and JAWS F. COTIER, a single person, asfollows: 

24 1 1  . ' 1. A consulting fee on the Cotter-Ensign leases for the ~ b i l l n e ,  Texas, fxilities, in the I 
25 

m o m t  of $18,563.43, togither with inter& at 12%per mum'imrn January 1,
26 

.. 2000, to December 3,2004, inthe &unt of $10,966.69, for atotal of $29,530.12 
27 

28 (bthe event jndgment is rendered after December 3,2004, interest shall:accme at 

-L 

Tnese 55-ldkgsof ?act k d  Conciusions of Law aiso kcorporak aU of the Findings and Conc!usions set 

33 fort&;Jz tfie court's kfemorandm Opinion o f  September 10, 2004, and Judge Schwab'; Decision on Prop03ed-

1 


/ 
 . 

,., ,,,,-., 
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I 2. A condiing fee on the Cotter-Ensign leases for &e four California facilities, in the 
2.' amount of$115,846.50, together with inkrest at 12% per a n n u  fiom 
3 November 16,2001, to December 3,2004, in the mount of $42,326.54, for a total 
4 

. of $158,173.04 (in the eventjudgment is rwdered after December 3,2004, interest 
5 shallaccrue at $38.305per day); and 
6 - .  

3. Mowable zttomeys' fees and collection costs in the nrm of $100,108.28; -/I i 

r a total judgment of $287,811:44 ($29,530.12 -f- $158,173.04 +$100,108.28), together with 

erest thereon at the iate of 12% per m m n fiom date of entry until paid. 

DAm this 7 ' clay of December, 2004. 

' U ' - ~ ~ 
JUDGE 

MCHAEL E. SCHWA3, Judge 

' . 
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MAY 2 5:2006 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

CAREY D. ERWIN, a single person, 

and HEALTHCARE PROPERTIES, 

INC., a Washington corporation, 


Respond en ts, 
Division Three 

COTTER HEALTH CENTERS, INC., 

a foreign corporation, and JAMES F. 

COTTER, a single person, 


PUBLISHED OPINION 
Appellants. 

SWEENEY, C.J.-We are asked here to review a forum selection clause in a 

multi-state contract under which a Washington resident, Carey D. Erwin, arranged the 

lease of several nursing homes in California and Texas for a California corporation 

owned by James F. Cotter. The contract specified that any disputes would be resolved 

under Washington law. Erwin sued Cotter in Washington to collect his commission, and 

the trial judge upheld the forum selection clause over Cotter's objection. We conclude 

this was a proper exercise of the trial court's discretion, well supported by the record and 

the law, and we affirm. 
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FACTS 

This case was decided by a trial judge following a four-day bench trial; based on 

the following facts. 

BACKGROUND 

Cary D. Erwin lives and does business in Washington state where he has been a 

licensed real estate broker since 1992. He is the sole proprietor of Healthcare Properties, 

Inc. Since 1987, Erwin has been a consultant in the highly specialized field of health care 

facilities for seniors. This specialty requires fluency in pertinent government regulations 

and procedures as well as an understanding of the commercial and legal implications and 

practices attendant in the sale and lease of health care facilities. Erwin had developed a 

network of contacts in the health care industry nationwide. He represented clients on 

both sides of real estate transactions including sales and leases of health care facilities 

across the country. 

James F. Cotter lives in Texas. He is a licensed contractor in California, where he 

once lived. His company, Cotter Health Centers, Inc., is a California corporation. 

Through his corporation, Cotter owns health care facilities in California, Texas, and 

Washington. He personally owns nursing homes in Texas and California. The 

operations for Cotter's health care facilities were structured largely for convenience in 
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licensing, regulation, tax, and liability exposure. The properties were in fact the property 

of Cotter and under his complete control. 

In 1997, Camlu Care Centers, Inc., a Texas corporation, was leasing and operating 

three Cotter facilities in Texas. Cotter consulted Erwin to help divest Camlu of its 

leasehold interest. 

Erwin and Cotter signed a consultant agreement. Through Healthcare Properties, 

Erwin provided specialized business services to a select category of clients who operate 

nursing homes on a regional or national basis. Significantly for this dispute, the services 

Erwin was to perform under the Cotter agreement were "completely different from 

regular real estate activity in terms of the properties involved and the interstate range of 

possible transactions." Clerk's Papers (CP) at 3 1 (finding of fact 20). 

After the consulting agreement was signed, Cotter, Erwin, and William Sleeth 

(Cotter's comptroller and chief financial officer) discussed plans for Erwin to assist 

Cotter with properties located in the states of Texas, California, Oklahoma, and possibly 

others. Erwin confirmed to Cotter in February 1999 that he would begin work on seven 

specific properties in Texas, including the three Camlu properties. Erwin then went to 

work arranging for transfers from Camlu in Texas to a West Coast operating company 

called the Ensign Group. Ensign wanted leases with terms longer than the three years 

remaining on the Camlu leases. This required considerable research on a regional and 
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national scale. CP at 30 (finding of fact 11). Erwin renegotiated the Camlu leases, which 

were then transferred to Ensign. Cotter paid Erwin a commission pursuant to the 

consulting agreement. 

The agreement between Cotter and Erwin also anticipated that certain California 

properties would also be added to the original agreement. So, although the transfer of the 

Texas properties was the first project, Cotter gave Erwin the go-ahead to work on the 

transfer of the California properties. These California properties are the subject of this 

dispute. 

THEDISPUTE 

On March 6,2000, an attorney representing Cotter sent Erwin a letter saying that 

any agreements between Cotter and Erwin were terminated. The attorney also wrote to 

the Ensign Group, withdrawing the proposed leases and requesting that the leases be 

destroyed. Cotter and his attorneys then worked on their own to "liberate" the California 

facilities and make them available for transfer. At the same time, they negotiated with 
< 

the Ensign Group and other for i o s e  Gifornia properties. The upshot was that, 

in February 2001, Cotter and his affiliates signed lease agreements with Ensign for four 

California properties, effective in November 2001. 

Erwin demanded a fee for his services. Cotter and his companies rehsed. Erwin 

sued in Washington to recover commissions for the leases of two facilities in Texas and 
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four in California. Cotter filed suit in Texas and California to bar Erwin from proceeding 

in Washington. The California court recognized the parties' choice of law provision and 

stayed Cotter's action pending the outcome of the Washington litigation. CP at 36 

(finding of fact 51). Cotter contends that the dispute should be resolved under California 

and Texas law and that the contract is illegal under the law of both those states. 

THECOURT'SDECISION 

The trial court concluded that Cotter's consulting agreement with Erwin was 

enforceable in Washington and that Cotter submitted to personal jurisdiction in 

Washington under the written agreement. The contract provided that: 

Any dispute regarding the interpretation or enforcement of this Agreement 
shall by agreement of the parties be resolved in the State of Washington 
pursuant to its laws as the parties acknowledge that jurisdiction lies therein. 

CP at 266. It also provided that: 

Should property(ies) that are listed on Addendum "A" be located in a state 
other than the state of Washington then owner [Cotter] expressly 
acknowledges that they are not knowingly entering into an agreement 
which is illegal by contracting with real estate broker which is not licensed 
in state where facilities are located. In addition Client [Cotter] agrees to 
waive any such provision that would allow for a contest of fees based on 
the fact the Consultant Erwin] is not licensed as a real estate broker in the 
state where facilities are located. 

CP at 266. The agreement goes on to acknowledge that the agreement is not the typical 

listing agreement with a real estate broker or agent. 
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The trial court concluded that the contract was not illegal under Washington law. 

The court found that Erwin did not provide classic real estate brokering. Instead, he 

performed specialized national facilities marketing consultant services. CP at 31 (finding 

of fact 20). Accordingly, the court concluded that Erwin was not required to be licensed 

in every state touched by the transaction. CP at 38 (conclusion of law 11). 

The court also found that Erwin was insmmental in introducing the Ensign Group 

and facilitating the transfer of the Carnlu leases from Camlu to the Ensign Group. The 

court then awarded consulting fees and attorney fees to Erwin and Healthcare Properties, 

Inc. Cotter appealed. 

DISCUSSION 

CHOICEOF LAW 

Cotter argues that Erwin is not a licensed real estate broker in either Texas or 

California. He was not, therefore, entitled to a commission for what amounts to real 

estate brokerage services in either of those states. Erwin responds that the express choice 

of law in the agreement was Washington, and that, so long as it does not offend the 

public policy of Washington as the forum state, the court should enforce the agreement. 

Standard of Review 

We will enforce a forum selection clause provided it is fair and reasonable. Exum 

v. Vantage Press, Inc., 17 Wn. App. 477,478, 563 P.2d 1314 (1977). We generally 
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review a court's decision to enforce a forum selection clause for abuse of discretion. Dix 

v. ICT Group, Inc., 125 Wn. App. 929,934, 106 P.3d 841, review granted, 155 Wn2d 

1024 (2005). The standard of review applicable here, however, is not clear. Both abuse 

of discretion and de novo review have been applied. See Bank ofAm., N.A. v. Miller, 108 

Wn. App. 745, 748,33 P.3d 91 (2001). The analysis of many so-called "abuse of 

discretion" questions can be broken down into questions of fact and the conclusions of 

law these facts support. State v. Karpenski, 94 Wn. App. 80, 102, 971 P.2d 553 (1999). 

That is what we do here. 

Findings of Fact 

The frst question is whether there is suficient evidence to support the frndings 

underlying the court's decision. Cox v. Lewiston Grain Growers, Inc., 86 Wn. App. 357, 

367, 936 ?.2d 1 191 (1997). 

Here, the essential facts are easily supported by this record. Both Cotter and 

Erwin were experienced, seasoned businessmen with a particular expertise in the field of 

nursing homes and elder health care facilities. Erwin had both expertise and industry-

wide contacts across state borders. Cotter wanted to take advantage of both that expertise 

and those contacts to extricate himself from what had proved to be very unfavorable lease 

arrangements with C h l u .  

7 
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Erwin's services required transfer of leases from one entity to another. That 

naturally suggested Washington as the forum state, because Erwin was licensed only in 

Washington. It was for that reason that these sophisticated businessmen freely negotiated 

and designated Washington as the forum state. Moreover, the agreement freely 

acknowledges the legal complications created by the fact that the properties were located 

in Texas and California. 

Conclusions of Law 

The next question is whether the findings are sufficient to support the judge's 

conclusion that the choice of Washington law was effective. That is a question of law 

that we review de novo. ~iillenerv. Sweeting, 107 Wn2d 388,394, 730 P.2d 45 (1986). 

We will enforce a freely negotiated forum selection clause unless it is unfair or 

unreasonable. Exum, 17 Wn. App. at 478. This policy enhances the predictability of 

contractual obligations. Voicelink Data Servs., Inc. v. Datapulse, Inc., 86 Wn. App. 6 1 3, 

617,937 P.2d 1158 (1997). When the chosen state has some substantial relationship to 

either the parties or the contract, we assume the parties had a reasonable basis for their 

choice of forum. RESTATEMENT(SECOND)OF CONFLICTOF LAWS§ 187, cmt. f (1 971). 

A substantial relationship exists when one of the parties is domiciled and has his principal 

place of business in the state. Id. Here, Erwin lives and operates his business in 

Washington. 
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The primary aim of contract law is to secure the justifiable expectations of the 

parties and to enable them to predict their rights and responsibilities under the contract. 

Id. § 187, cmt-e. In multi-state transactions, certainty and predictability are likely to be 

enhanced when the parties choose the law that governs the validity of their own contract. 

Id. Accordingly, when parties to a contract choose to apply the law of a particular state, 

the courts will apply that state's law to an issue so long as the issue is one the parties 

could have resolved by an explicit provision in their agreement. Id. 5 187(1).' 

That is the case here. The particular issue here is generated by Cotter's agreement 

to pay Erwin to arrange a series of specialized transactions in multiple states. This is an 

issue the parties could and did resolve by an explicit provision in their agreement. 

No Conflict OfLaws 

We will nonetheless reject a forum selection clause if (a) a conflict exists between 

the laws of the chosen state and those of another state; (b) the other state has a greater 

interest in deciding the issue; and (c) application of the forum selection clause would be 

contrary to that state's public policy. RESTATEMENT,supra, 8 187(2)@). Cotter asserts 

that we must undertake a conflict of laws analysis. The trial court correctly concluded, 

Cotter contends the choice of Washington law in this contract is ineffective 
because the subject matter of the contract is illegal under the law of California. Clearly, 
however, the legality of a contract must be determined under the applicable law. The 
effectiveness of a choice of law provision must, therefore, be adjudicated before the 
chosen law is applied. 
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however, that the facts do not present a conflict of laws problem here. CP at 38 

(conclusion of law 14). 

A conflict of laws exists when "two or more states have an interest in the 

determination of the particular issue." RESTATEMENT, supra, § 187(2), cmt. d. If the law 

is the same and the resolution of a dispute would be the same in all potentially affected 

states, no state has an interest in having its own law applied. There is no conflict of laws. 

Pac. States Cut Stone Co. v. Goble, 70 Wn.2d 907, 909,425 P.2d 631 (1967). 

Providing real estate brokerage services for commission without a license is illegal 

in all three states-Washington, California, and Texas-and no action to recover a 

commission may be maintained in any of these states. RCW 18.85.100;CAL.BUS.& 

PROF.CODE8 10 136; TEX. OCC.CODE$ 1101.351 .  So, regardless of which state's law 

Compare the Washington and California statutes: 'No suit or action shall be 
brought for the collection of compensation as a real estate broker, associate real estate 
broker, or real estate salesperson, without alleging and proving that the plaintiff was a 
duly licensed real estate broker, associate real estate broker, or real estate salesperson 
prior to the time of offering to perform any such act or service or procuring any promise 
or contract for the payment of compensation for any such contemplated act or service." 
RCW 18.85.100 (emphasis added). 

"No person engaged in the business or acting in the capacity of a real estate broker 
or a real estate salesman within this State shall bring or maintain any action in the courts 
of this State for the collection of compensation for the performance of any of the acts 
mentioned in this article without alleging and proving that he was a duly licensed real 
estate broker or real estate salesman at the time the alleged cause of action arose." CAL. 
Bus. & PROF.CODE5 10 136 (emphasis added). 
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we apply, the dispositive question is whether Erwin can maintain an action for a 

commission for the services he provided to Cotter; that is, whether the contract was void 

for illegality. 

The trial court concluded that the contract was legal under the laws of 

Washington. The court found that Erwin did not provide classic real estate brokering. 

Instead, he performed specialized national facilities marketing consultant services. CP at 

31 (finding of fact 20). Accordingly, the court concluded that Emin was not required to 

be licensed in every state touched by the transaction. CP at 38 (conclusion of law 11). 

The trial court's determination is supported by the record of the services Erwin provided. 

This was not a typical "listing agreement." It was instead a hybrid "consulting 

agreement" calculated to capitalize on Erwin's unique expertise in this highly regulated 

industry and his contacts in the industry, throughout the country. The court's conclusion 

is also consistent with the contract itself. The parties agree that they are aware of 

brokerage commission laws but are contracting for services for which a commission can 

be paid. 

And we agree given the nature of the undertaking here-transferring business 

interests in a national market-that it did not make any difference where Erwin lived or 

worked, or for that matter where he was licensed. The crucial qualification, and what -
Erwin sold to Cotter, was his competence to advise on the-management and leasing of 

11 
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-
properties, as part of a very unique industry. And that is exactIy what Erwin did. These 


businessmen had a good understanding of the problems, pitfalls, and opportunities 


available under this consulting agreement. They deliberately chose to refer to it as a 


consulting agreement. 


Moreover, the policy underlying California's licensing law is the same as 

Washington's-"to protect the public from the perils incident to dealing with 

incompetent or untrustworthy real estate practitioners." Schantz v. Ellsworth, 19 Cal. 

App. 3d 289,292-93,96 Cal. Rptr. 783 (1971). As in Washington, California courts 

recognize that this policy is satisfied by proof of a valid real estate broker's license. 

Estate ofBaldwin, 34 Cal. App. 3d 596, 605, 110 Cal. Rptr. 189 (1973). Like 

Washington, California does not construe its licensing laws so literally as to require exact 

compliance if to do so "'would transform the statute into an "unwarranted shield for the 

avoidance of a just obligation."'" Id. (quoting Schantz, 19 Cal. App. 3d at 293) (quoting 

Latipac, Inc. v. Superior Court of Marin County,64 Cal. 2d 278,28 1,4 1 1P.2d 564,49 

Cal. Rptr. 676 (1966))). 

Ultimately, then, we agree with the trial court's conclusion that applying 

Washington law did not violate California or Texas public policy concerning licensing. 

CP at 38 (conclusion of law 13). 
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The law of one state or another had to apply. And the fact that we or Cotter can 

argue that California or Texas could also have been chosen will not ovemde a freely 

negotiated contract. We certainly cannot say that the trial court abused its discretion by 

choosing to enforce the agreement. We conclude that the interests of the parties are best 

served by leaving them exactly where they placed themselves-litigating this dispute in 

Washington. 

STATUTEOF FRAUDS 

Cotter also contends that Erwin cannot collect a commission for the California 

facilities because they were not part of the written agreement. Thus, Cotter contends, 

Washington's statute of frauds applies. But the statute of frauds applies solely to 

agreements to buy and sell real estate. Shemood B. Korssjoen, Inc. v. Heiman, 52 Wn. 

App. 843, 851-52,765 P.2d 301 (1988). Thus the statute of fiauds is not a bar under 

Washington law to enforcing an agreement to procure a lessee. Moreover, the trial court 

correctly concluded that written correspondence between Erwin and Sleeth satisfied the 

statute regarding the addition of the disputed properties to the agreement. 

ATTORNEY -FEES 


Finally, Cotter contends that Erwin is not entitled to attorney fees under the fee 

provision in the agreement, because the agreement is not enforceable. 

13 

APPENDIX B 
- - .- -- -. - .-- ..- - - 3-



NO. 23658-7-III 
Erwin v. Cotter Health Centers, Inc. 

Attorney fees may be awarded if authorized by statute, private agreement, or a 

recognized ground of equity. Labriola v.Pollard Group, Inc., 152 Wn.2d 828, 839, 100 

P.3d 79 1 (2004). When a contract contains an attorney fee provision, the prevailing party 

is entitled to an award of fees and costs. Id. The prevailing party is entitled to fees even 

if the cdntract is invalidated. .Id. 

The agreement contained an attorney fee provision. Erwin is the prevailing party. 

He is, then, entitled to fees and costs on appeal. 

CONCLUSION 

We affirm the trial judge's conclusion that Washington is the appropriate forum 

state. We affirm the award of fees in the trial court. And we award costs and fees on 

appeal. 

Sweeney, ~ . d  
WE CONCUR: 

rown, J.u 

Kato, J. 
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RCW 18.85.100 
License required -Prerequisite to suit for commission. 

It shall be unlawful for any person to act as a real estate broker, associate real estate broker, or real estate salesperson 
without first obtaining a license therefor, and othefwise complying with the provisions of this chapter. 

No suit or action shall be brought for the collection of compensation as a real estate broker, associate real estate 
broker, or real estate salesperson, without alleging and proving that the plaintiff was a duly licensed real estate broker, 
associate real estate broker, or real estate salesperson prior to the time of offering to perform any such act or service or 
procuring any promise or contract for the payment of compensation for any such contemplated act or service. 

[I997c 322 5 6;1972 ex.s. c 139 9 9; 1951 c 222 § 8.Formerly: (i) 1941 c 252 5 6;Rern. Supp. 1941 § 8340-29.(ii) 1941 c 252 5 25;Rern. Supp. 1941 5 
8340-48.1 
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RCW 18.85.340 
Violations -Penalty. 

Any person acting as a real estate broker, associate real estate broker, or real estate salesperson, without a license, or 
violating any of the provisions of this chapter, shall be guilty of a gross misdemeanor. 

[I997c 322 5 21; 1951 c 222 5 20:1941 c 252 5 23:Rern.Supp. 1941 5 8340-46. Prior.1925ex.s. c 129 § 17.1 
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California Business & Professions Code: 

$10136. No person engaged in the business or acting in the capacity 

of a real estate broker or a real estate salesman within this State 

shall bring or maintain any action in the courts of this State for 

the collection of compensation for the performance of any of the acts 

mentioned in this article without alleging and proving that he was a 

duly licensed real estate broker or real estate salesman at the time 

the alleged cause of action arose. 
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