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attorney. Summarized below are the additional grounds for review that are not addressed in that brief.
I understand the Court will review this Statement of Additional Grounds for Review when my appeal

is considered on the merits.
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I hereby declare, under penalty of perjury, pursuant to s92.525 Fla. Stat,, that I have read

- -

the foregoing instrument, and that the facts and matters stated herein are true apd correct. f

G208 AL T

Date
8 B30 MB.
Zephyrhills Correctional Institution
2739 Gall Blvd.
Zephyrhills, Fl. 33541-9701
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A
Superior Ci vt of the State ¢ Washington
Jor Snohomish County

JUDGES SNOHOMISH COUNTY COURTHOUSE PRESIDING JUDGE
GERALD L. KNIGHT M/S #502 THOMAS J. WYNNE
JOSEPH A. THIBODEAU 3000 Rockefeller Avenue COURT COMMISSIONERS

RICHARD J. THORPE Everett, WA 98201-4060 ARDEN J. BEDLE

JAMES H. ALLENDOERFER LESTER H. STEWART

LARRY E. MC KEEMAN (425)388-3421 (425)388-3536 JACALYN D. BRUDVIK
RONALD L. CASTLEBERRY TRACY G. WAGGONER
THOMAS J. WYNNE
DAVID F. HULBERT .
ANITA L. FARRIS . SUPERIOR COURT
LINDA C. KRESE AND
CHARLES S. FRENCH JUVENILE COURT
GEORGE N. BOWDEN ADMINISTRATOR
ELLEN J. FAIR RICHARD E. CARLSON
KENNETH L. COWSERT
April 6, 2004 ( ) e ~[g({0 . \
; (// I
i i
o
s o
John Stansell R
Snohomish County Prosecutor s Office T e
3000 Rockefeller P S
Everett, WA 98201 R
. A [l L™
John Muesnter P
1111 3rd Ave Ste 2220 , : s L
Seattle, WA o
98101-3213

Dear Counsel:

§ i

Since the last hearing to the present date, the Court has received the following submlssxons
directly from Mr. Vamell: o

‘1. Letter dated 3/14/04 (10 pages)
/2. Defendant’s Supplemental Memorandum on Motion for New Trial dated 3/22[04 ‘/
3. Supplementary Materials dated 3/25/04 ; )
4. Letter dated 3/30/04 ’
5. Additional Information Per Reconsideration, New Trial dated 4/4/04 — “ciev leMer o o (i <¥

i gf(:l /

The Court has also received letters on behalf of Mr. Varnell from the following persons: Diane
Demarie, Dorothy Richardson, Renee Rondel and Roxanne Burkett.

To the extent the materials submitted by Mr. Varnell constitute a Motion for Reconsideration, the
Court will rule on that motion at the sentencing hearing currently set for 1:00 p.m. on April 19"
Any motions to proceed pro se, substitute counsel, continue sentencing date, or withdraw as
counsel of record will also be heard at that time. In addition, any other issues raised by Mr.
Vamell since the date of the last hearing, will be addressed at that time. Unless the Court finds
good cause to continue the sentencing, it will proceed as scheduled.

i m\g




In order to be considered by the Court, any materials pertaining to the sentencing, motion for
reconsideration, motion to proceed pro se, or any other matters, must be received by the Court no
later than 12:00 noon on Friday, April 16,2004. Any materials not received by that time will not
be considered. To be deemed received by the court, a working copy must be delivered to court
administration in Room 201 or my chambers by that time. Materials may be submitted by fax or
e-mail. If materials are filed with the clerk by noon on April 16", but a working copy is not
provided to the court by the set deadline they will be deemed to be untimely and will not be
considered by the court.

Sincerely,7 ‘
o - : W(_/
| Linda C. Krese

Judge
Snohomish County Superior Court

cc: Mitchell Varnell

|2
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON,

COPY

Cause No. 02-1-00390-1
02-1-00385-5

Plaintiff,
vs.
MITCHELL VARNELL,

REPORTER'S TRANSCRIPT
Defendant.

VERBATIM REPORT OF PROCEEDINGS

THE HONORABLE RONALD L. CASTLEBERRY
Department No. 1 .
Snohomish County Courthouse
June 10, 2002

APPEARANCES

For the State: JOHN STANSELL
Attorney at Law

For the Defendant: JAMES WHITE
Attorney at Law

REPORTED BY: J. MICHAEL JAY, CSR NO. 2882
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STATE V. VARNELL 6-10-2002

EVERETT, WASHINGTON, MONDAY, JUNE 10, 2002
AFTERNOON SESSION

- =00000- -

MR. STANSELL: Your Honor, State v. Mitchell
Varnell i1s ready.

Your Honor, John Stansell for the State on two
matters, 02-1-00390-1 and 02-1-00385-5. Mr. White
representing Mr. Varnell. He's present in custody.

I would hand forward at‘this time an order on
motion declaring Mr. Varnell competent to stand trial.
Has the court had an opportunity to read the Western
State evaluation?

THE COURT: Yes, I have. Mr. White, for purposes
of determining competency, is there anything else that
you wish to put on the record or for the court to
consider?

MR. WHITE: Your Honor, in regard to the
evaluation, it is what it is at this point. We've
discussed with Mr. Stansell the proshects of having an
independent evaluator come in at Mr. Varnell's expense to
supplement that, and I believe we're in agreement that if
something new be should produced as a consequence, we'l]
revisit that issue. Other than that, I believe the order

can be signed as it is.

coLLoQquy
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STATE V. VARNELL 6-10-2002

MR. STANSELL: That's all correct, Your Honor.

THE COURT: Mr. Varnell, you understand for
purposes of today's hearing there are a number of things
being considered. The first is the consideration of
whether you are competent to testify -- to stand trial on
these charges, and based on the report that has been
submitted, a copy of which will be admitted into the
court file, obviously the forensic experts who examined
you pursuant to the court order would opine that you are
competent.

Do you understand?

THE DEFENDANT: Yes.

THE COURT: And you also understand that you
would have a right at a competency proceeding to present
evidence on your own behalf. You'd be able to see and
confront witnesses. You'd be able to present your own
experts. You'd be able to testify yourself. But as
Mr. White has indicated at this point in time, the only
thing the court is being asked to. consider is this
report.

Do you understand?

THE DEFENDANT: Yes.

THE COURT: Al1 right. Very well. For purposes
of the record, I have read the report and it is

abundantly clear based upon that report that the

coLLOQuY
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STATE V. VARNELL 6-10-2002

defendant is competent and, therefore, I would sign the
order to that effect.

I've also been handed two different agreed trial
continuances on both cause numbers. And Mr.FWhite. have
you reviewed this with your client?

MR. WHITE: I have, Your Honor. He's just asked
me a question.

THE COURT: Okay.

MR. WHITE: Your Honor, on the issue of
continuance, I've gone.through this with Mr. Varnell and
that question did not involve that 1issue.

THE COQURT: Mr. varnell, I've been handed two
agreed trial continuances. Did you read these over?

THE DEFENDANT: Yes.

THE COURT: Did you understand them?

THE DEFENDANT: Yes,

THE COURT: Do you know that you're being asked
to waive or give up your right to a speedy trial in both
of these cases until the 15th of November?

(Discussion at counsel table.)

THE DEFENDANT: Yes, I understand.

THE COURT: Are you doing this freely and
voluntarily?

THE DEFENDANT: Yes.

THE COURT: Have any promises or threats been

coLLoQuy
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STATE V. VARNELL 6-10-2002

done to get you to do this?

THE DEFENDANT: No.

THE COURT: Counsel, why is the continuance being
requested?

MR. STANSELL: Two reasons, Your Honor. One on

the defense side. Trial preparation in addition to the

discovery, which I think is well over a thousand pages,

there are some mental issues that I know Mr. Chamberlin
and Mr. White have had difficulty getting the reports,
and I think that difficulty is still ongoingiﬂ_

The other reason from the State's perspective 1is
one of the State's witnesses in the 385-5 case is due to
deliver a child at the end of September, so we were
hoping at the end of October would be the appropriate
time for both sides. So that's the reason for the
continuance.

MR. WHITE: I agree with that.

THE COURT: A11 right. I'1l find good cause for
the continuance. I'11 find that the agreed trial
continuances are knowingly, voluntarily, intelligently
entered into. Therefore, I will approve the same.

MR. STANSELL: Thank you, Your Honor.

--000000--
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James L. VWhite

Tel (425) 77a.9378
Fax (425) 774-0602
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September 9, 2002

TC:  Mitchell Varnell
From: Jim White

e

=

Dear Mitcheﬂ:

B

«

As we discussed before you ever retained us for this case, Harvey is to be and has been your
primary source of contact at the jail. We discussed that his office is a short walk to the courthouse
while mine 45 minutes to an hour away (one way) depending on the traffic. Despite that agreement,
[ have spent more hours with you at the jail than I have ever spent with any other client in 18 years.
[ have seen you more 15 times with an average of 4 hours per visit. Some visits have been more than
5 hours. I have seen you on weekends, holidays and late at night. The jail visits alone equate to
$15,000 in billable hours. 1 have spent countless hours reviewing the hundreds of pages of discovery
and will spend many more as trial preparation continues. My standard fee for a day of trial is $3000
which accounts for 10 hours of work (a typical trial day) at my hourly trial rate of $300. I expect
your trial to be at least 10 days ($30,000). This may seen extraordinary to you but many firms bill
at 1 significantly higher rate. Check Short Cressman’s rates for example.

al-pitNesses:
KW

e
1
~ e

WorK N 6 W i+HONT Composation

gy TV
DRS INTE

In addition to the criminal representation, I have represented you in the civil suit Smiths filed
based upon the alleged burglary and I am representing you in the support modification case gMotion
to vacate Writ of Attachment hearing scheduled for 9/24; trial date in late October) as well as in the
effort to get you access to your children through letters or personal visits (I expect written and/or
personal visits within the next two weeks Or sooner. ) Additionally, I have assisted you in a myriad
of personal matters all beyond the scope of our agreement.

Harvey has spent more time with you than any lawyer could ever be expected to spend with
a client. Add it up and multiply by $250-$300 per hour (I am not sure of Harvey’s hourly rate.) The
ridiculous part of this is that both Harvey and I learned everything we needed to know from you
regarding the criminal case and how to defend it in probably 10 hours. We do not need to meet with
you for your defense,swe choose to meet with you. We do so because we know that it helps you and
you feel better for it. You have told us just that. We listen to you and talk to you because Harvey
and I are compassxonate human beings. Asa result, I and I expect Harveyf have already put so many

5& hours into this case th that'éverything from now through trial will essentially be WIW@}‘ G-6-02
THE e \ Ww-3A5 - m&

/

e V-3
; When we took on your case, Harvey and I discussed the fee and were reluctant to take it \ t- Lo 0? )7
because we believe the case would take more time than we would be paid. ng As a business owner, 7{}? A L .S

PORREE.

‘ you know that overhead costs are ongoing, taxes and wages all come before\the owner takes home - s,
' o0
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Twer consiaerad wthelr T

\7 & 1234 Wity OF fFros ddiriy yOoQ vu\( i iy than our very best effo ‘ &
own ways, have invested z {ot into this case and wam nm hing more than to win. I th

developed a personal relationship . . . the kind which comes from working through great adversity
together. !do not believe that anythmg that tas hsppenad to you is fair or fight. But we have gone
over that time and again. What we have to do now is to minimize your damage. Nothing will bring
back the jost time with your sons or vour lost personal freedom.  Hased wpon your recent
correspondence, 1 know vou find it hard to accept but Harvey and | do iruly hurt for you. JE we did
not, we baoth W()uid have found a way out of this case tong age. Hyou want ine or Harvey out now
‘nat is your choice. 1would be sorry to leave oxfOre 1e work 15 done as I believe Harvey would, but
n paid and our work would simpl by o o wm other chients.

ink we havo

&vs* have both ear >/i what we have bee
hink such a decision would be agans! your best mterests.

LETERS — RESPRUSE ? - <
/ ’/\ Your recent accusuilons that we have treated ven unfairly [“and 1 though I got screwed by

et y .
{ my Jivaree attorneys” | along with the ofher 5 pages of accusations and innuendos was uncalled for
CYour fnssteaiion abont TIOL SCeNg ME Faweer Han 11arvay 18 not going 1o chanve  [onust spend
1 apd when I neetd

avuitable time working on the trial presentation and not 91?2"1 with vou aliang
10 speak with you direcily you will know it because § will b ¢ there and we will talle Also, vou should
not expect Harvey (o be there as often as he has been since l expect he also wili be emphasizing tnal

preparation,

More than once we have talked about the only plausibie defense theery, the “hero™ theory,
as Harvey corned 1t 1Fyou are going to reject that we need 10 know now. But be advised. however,
aothing eiee 15 reasonably plausible.
b
2 The writ should be \ucat@d within the next two weeks and 'Iﬁinww\/m'(
defenge We have contacted thé psyrholomo.] and psvehigtae witnesses wbom we have ure\musﬂy
: —r%u ssed with vou (I/we have talked with other witpesses and made other plans which 1 wll B *
— {discuss i a etter wfu‘) can be read Dy Gihersy HAvey cus hoep you upoaici as mx schedule allows

s abd
P nere

PR

Bhtriap e N i 10 A R P D ey AR AR

but 4o not eapect to Fave DA CCIE I with a simple ciear answer to any of your questions,
are no simple clear answers and with each new iu,t we discover or new thoughts we have, oid tacts
vee thonght were correct or old thoughts we may have had will often change.

Lo

1

You hiave satd more than once that you have slace you Life in our hands and that you have
ro toust us, Thiz s not the time for vou to start do sbling those af*"rsmm Re ,garcz ess of vour
wrndenies, yoo teed fo 9elnds o cither et un and folfow our edvice L | or und Thig st
regardiess of whether we meet twenly more thnes oy enee /e, if we are not nh,m 2, Yyou must
{riist that we aie nevertheless working for vou with your best interests in mind. Ifyou cammt do that,
vou will have no peace and we will b r neffizctive as vour aitormeys.  You ard nof going 1o know
cverything ihat is happening all the time, regardless of whether that is your fight. There are simply

)

not U’l"‘di“!‘ hours in the de v 1G service that necd.

will deliver a declaration to you tor sigrafure in the nedt few davs related to the Wil
meton. 1wl alse seed you to review some documents reparding the maodification triel. And

SN 11 o
al gays.

finally,  nopg 10 Biave an asreed grder reparding access to tee chidren within the next se




1. h vou,
10) es thiee. € when travel and geting in and out of the Visiting TGO 1S calculatea Given

yours and other cases, I do not have that much time to give this month to just get sxgnatures

ps likety 1hd1 I wxll deliver these through Harvey or the mau] since a 30 minute x "nuetmg wit

We may have some time to talk on Friday at the motion hearing. It would be helpful if you
could have a list of questions availabic if you have then: as our time will be very limited as it always

i:;.

Very truly yours,

JAMES L WHITE




EJX i b 7

3¢



SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON

)
)
Plaintiff, ) NO. 02-1-00390-1
)
VS. ) MOTION AND DECLARATION FOR
) ORDER AUTHORIZING EXPERT
MITCHELL LEE VARNELL, ; SERVICES AT PUBLIC EXPENSE
Defendant. )
)
MOTION
COMES NOW the defendant, by and through his attorney of record, James L.

White, pursuant to CrR 3.1(f), and moves the court for an order authorizing expert services
at public expense. This motion is based upon the files and records herein and the
declaration of counsel appended hereto.

DATED this 2.3 i day of October, 2002

J_A@%/WW

ITE ~—

Attorney for Respondent
WSBA #14132
JAMES L. WHITE
'MOTION AND DECLARATION FOR 110 hain e, Sue 103
ORDER AUTHORIZING EXPERT E#:f?:;,j)\!\;{]\gz%o
SERVICES AT PUBLIC EXPENSE - 1 Fax ( 425) 774-0602

ORICNAL 55




DECLARATION

I, James L. White, attorney for defendant herein states under penalty of perjury
under the laws of the State of Washington that the following is correct and true to the best
of my knowledge and belief.

| am over the age of eighteen, not an interested party in this matter, competent to
be a witness herein and have personal knowledge of the facts set forth in this declaration.

| have reviewed the discovery in this and related matters. The documentary
evidence exceeds 1000 pages. The information alleges five counts of solicitation to
commit first degree murder. A concurrent charge in this court (02-1-00386-5) alleges
residential burglary. Defendant faces a standard sentencing range in excess of 100 years
If convicted as charged. I\Mgg“tyggn_tyﬁwitne_sses are expected to testifz_ggvtrial.
Defendant has been under the treatment of a psychiatrist for Vthe past several years.

Defense counsel has discussed this matter with August Piper, a psychiatrist as well
as Rose Winquest, a private investigator. Based upon my discussions with each of these
professionals, | believe ‘twhe,,foll-owing services are necessary to ensure adequate
preparation of tr,)js—cégéi »- h

Dr. Pipér Review of medical records; $ 5,000 \

meeting with defendant;
trial preparation.
Winquest Review of discovery; interview $10,000

witnesses; Seek additional evidence
as directed.

Defendant had substantialfands and property when this case was initially filed. His
remaining funds are currently the subject of a writ of attachment under Snohomish County
Cause number 00-3-02449-7. That writ was challenged unsuccessfully on October 18,

2002. At this time, defendant has no funds with which to hire any investigative or expert

SEIVICES. L E ¢ mihertn T
JAMES L. WHITE
ATTORNEY AT LAW
.MOTION AND DECLARATION FOR 110 Main Street, Suite 103
ORDER AUTHORIZING EXPERT E‘}‘;"&d;;;"f/’;“ﬁzi%o
SERVICES AT PUBLIC EXPENSE - 2 Fax ( 425) 774-0602

L6
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| request that the court authorize $15,000 to be expended for investigative and

expert services in this matter.

DATED this _2J3 ""gday of October, 2002.

JAMES L. WHITE

Attorney for Defendant
WSBA #14132

.MOTION AND DECLARATION FOR
ORDER AUTHORIZING EXPERT
SERVICES AT PUBLIC EXPENSE - 3

27

JAMES L. WHITE
ATTORNEY AT LAW
110 Main Street, Suite 103
Edmonds, WA 98020
Tel (425) 774-9378
Fax (425) 774-0602
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Superior  ourt of the State of Wa. ngton
for Snohomish County

RICHARD J. THORPE SNOHOMISH COUNTY COURTHOUSE DEPT. 8
JUDGE M/S #502 (425) 388-3408
3000 Rockefeller Avenue Fax: (425)388-3714
Everett, WA 98201-4060 Richard.Thorpe@co.snohomish.wa.us

(425) 388-3421 (425)388-3536

October 29, 2002 Bevicwed by ladge.

Pmane il

James L. White
Attorney at Law

110 Main St. Suite. 103
Edmonds, WA 98020

Re: State v. Varnell No. 02 1 00390 1
Dear Mr. White;

| have reviewed the Motion and Declaration for Order Authorizirg Expert
Services at Public Expense.

Given the information contained in the Affidavit of Probable Cause concerning
evidence of substantial cash assets, and the findings that have been made by two
different judges in his dissolution case, | cannot grant the motion supported only by
your attached Declaration.

To grant the motion, we would need testimony from Mr. Varnell, under oath,
sufficient to persuade me that he does not have the funds or access to the funds
needed to secure the services you request.

Yours very truly

-

Richard J. Thorpe







Subj: Re: Mitchell Varnell

Date: 3/19/2004 9:24:46 PM Pacific Standard Time
From: swest54321@yahoo.com

To: Greenroxspls@aocl.com

CC: imkk1613@aol.com

The transcript is on an ASCIHl disk. Just click on it to open. Please confirm you received it. |
will be out of town from early Saturday until Sunday night.

Sharon

Greenroxspls@aol.com wrote:

| Thank you so much for working with our deadline . | really appreciate
 it. 1 didn't understand what kind of email it is. So if | need a specific
application to open it , could you give me instructions? Also an
address or instructons for payment. Thank you again,

Roxanne Burkett

Do you Yahoo!?
Yahoo! Finance Tax Center - File online. File on time.

1IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

2

3 THE STATE (%F WASHINGTON)

4 Plaintiff,) ) No. 02-1-00390-1

5 Vs, ) )

6 MITCHELL VIB\RNELL, )

7 Defendaglt. )

8

9 VERBATIM REPORT OF PROCEEDINGS
10

11 THE HONORABLE GERALD L. KNIGHT, JUDGE
October 24, 2002

12 Snohomish County Courthouse

13

14 APPEARANCES:

Monday, March 22, 2004 America Online: JIMKK 1613
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For The Plaintif: ~ JOHN STANSELL

Snohomish County Deputy Prosecuting
Everett, Washington

For The Defendant: JAMES WHITE
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Attorney at Law
Edmonds, Washington

SHARON L. WESTLING, RMR
Official Court Reporter
License Number 2301
425 388 3785

THE COURT: Do we have the last two in-custody
matters?

MR. STANSELL: 1 believe we do. The Varnell
matter, | believe, is ready. Thatis cause number
02-1-00390-1. John Stansell for the State. Jim
White representing Mr. Varnell. He is present, he
is in custody, on for agreed trial continuance.

Trial on each matter is set for tomorrow. The

parties are asking the matter be carried until the

24th of January. Speedy trial waived until February
10. 1 know Mr. Chamberlin at least did have a

conflict with today's date, but it's also my
understanding that the defendant does need more time

Monday, March 22, 2004 America Online: JMKK 1613
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to prepare. We keep hearing about expert witnesses; 7

1 don't think they have had an oppoertunity to obtain
those yet, and that is the reason for the <
continuance.
THE COURT: And you're not opposed to it?
MR. STANSELL: No, Your Honor. I've contacted
the victim's family members, they're not pleased
with it, but they understand the reason for it and
the reasons behind it, and there is not an
objection. | think that that may change if there is

an additional request in January.

Your Honor, | also am going to hand up two

agreed motions on each cause number. Mr. Chamberlin
sometime ago presented me with an order that
basically prohibited any mail from Mr. Varnell
whatsoever, indicated to me, don't ask, i didn't, |
signed it. And now Mr. White is indicating they
wish fo rescind that earlier order. | befieve it's
clear on the order that the defendant is not to mail
or contact any of the State’s listed witnesses, and
particularly his ex-wife. He's been told not to
contact her, and | believe he understands that that
prohibition is still in he effect. But! think

Mr. Varnell has other matters he wishes to atiend

Monday, March 22, 2004 America Online: JMKK 1613
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to, and this order will allow him to do that.

THE COURT: Mr. White.

MR. WHITE: For the record, Jim White appearing
with Mr. Varnell, who's present in court today.
Essentially what Mr. Stansell says is correct. The
issue regarding continuance had to do with —

Mr. Varnell has funds which have been tied up in a
civil proceeding. It now appears that they wiil not
be coming back to Mr. Varnell, so we'll be seeking
public funds for experts. There has been a motion
presented | believe to Judge Thorpe today on that.
So that's the necessity for continuance. We do

anticipate going to trial as scheduled in January.

Mr. Varnell has indicated to me that he himself
would object to any further continuance. Soit's

not as if there is an option, | think.

THE COURT: Sir, you're agreeing to have your

trial continued?

MR. VARNELL: Yes, sir.
THE COURT: And you're doing this of your own

free will and choosing?

MR. VARNELL: Yes, sir.

THE COURT: Anybody made any threats or promises

to you to cause you to do so?

MR. VARNELL: No, other than it's my

Monday, March 22, 2004 America Online: JMKK 1613
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understanding my attorneys will work continuously
from now until trial to prepare for my trial as
such.

THE COURT: | don't know about continuously.
Taken literally, that would mean 24 hours a day.
But I'm finding you're doing this of your own free
will and choosing, and with your agreement, your
trial date is now continued to the 24th.

MR. VARNELL: Okay.

THE COURT: That concludes this matter.

(End of the hearing.)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON,
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vs. Cause No. 02-1-00390-1

MITCHELL LEE VARNELL,

Defendant.
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VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on 14th day of February,
2003, the above-entitled and numbered cause céme on
for hearing before JUDGE RICHARD JOSEPH THORPE,
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For the Defendant: JAMES WHITE and
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MR. STANSELL: Good afternoon, your Honor. We are
here on two matters, both of them State vs. Lee
Varnell, number 02-1-00390-1 and 02-1-00385-5. John
Stansell for the State. Mr. White and Mr. Chamberlin
are here for Mr. Varnell. He is present, he is in
custody.

We come on after the Court did sign an order that
did order Western State to evaluate Mr. Varnell for
competency. There is a report that was issued dated
February 6th, 2003 by Dr. Finch of Western State
Hospital. Has the Court had an opportunity read to
review that report?

THE COURT: Yes.

MR. STANSELL: The report pretty much speaks for
itself. I would ask the Court to sign orders finding

Mr. Varnell competent under both cause numbers at this

time.

THE COURT: Any objection?

MR. WHITE: For the record, I do object. I think
the description of the interview is precisely the
reason we requested the evaluation to begin with. The
conclusion following the interview was that it was
fabricated or fake. If so, frankly it has been for
the last year. So I think the -- while I understand

the conclusion and likely outcome of this hearing, I
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object to the Court signing the order.

THE COURT: All right. Well, I'm satisfied from
this report that Mr. Varnell is competent. And if he
chooses to not cooperate with you, it*s not by any
reason of any mental defect or anything of that
nature. It's just because he dhooses to do that for
some reason known only to himself to date. I will
sign the orders.

MR. STANSELL: Your Honor, what that brings us next
to is the setting of a trial date at this time. By my
calculatioh, the speedy trial time period would expire
on March 3rd.

We have two cases. There is no way that, given the
nature of the cases, that they can be joined at this
point and I will not request that they be joined. I'm
going to ask that one be set for the 21st of February,
and I guess I'm going to request that be 385-5, which
is the residential burglary, that be set for the 2ist.
The othe; one, the 390-1 be set for the 28th of
Februafy unless there is a waiver of speedy trial and
a date beyond the current speedy trial time period of
-- or expiration of the third of March that is signed
to or agreed by the parties.

THE COURT: Any objection to those dates?

MR. WHITE: First of all, I want to enter an

5o
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objection to the order in which the cases are tried.
‘It would be my request that cause number ending 3%0-1
be tried first and 385-5 be tried second. I think
there is probably obviocus reasons for both requests.
It is a Residential Burglary, it is inconsequential
relatively speaking to the five counts of Solicitation
to Commit First Degree Murder. I believe that if the
primary charge results in a conviction, it would be
dispositive either way of the second residential
burglary charge. On the other hand, if the
Residential Burglary charge is charged, it is
certainly not dispositive of, in any way of the
second, of the solicitation charges.

So I believe that if the solicitation charges are
tried first, it will -- there is a possibility that
it's dispositive of the second case.

THE COURT: How would the solicitation charge be
dispositive of the burglary?

MR. WHITE: Because if Mr. Varnell is convicted on
the solicitation charges, he will, by standard range,
serve the rest of his life in prison. It's unlikely
that-he will fight the burélary charge at that point.

THE COURT: How long will the solicitation charge

- take to try?

MR. STANSELL: I'm going to say six days, perhaps
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trial at this point. We haven't discussed trial

I can insure that that's going to take less than a

five.

And I may get the —— the cart before the horse at
this point. I don't know if defense is ready to go by

the 28th or by the 21st, but I'm up against speedy

dates. I would prefer something beyond that, but
certainly if I need to go before the expiration of

speedy trial I can.

I'm requesting the burglary case go first, because

week, I can get that done and then start the second
case on time, as opposed to the other way around. If
I start the solicitation case, then I am not sure if I
will be able to start the second case before the

expiration of speedy trial time period.

MR. WHITE: Well, in regard to the trial dates, it
is -- as the Court knows, we have Dr. Piper working on
his evaluation and is preparing for testimony as well.
He is not done and he won't be done until the middle
part of March, that's been previously discussed. And
until then we can not even be prepared to state what

an appropriate trial date would be.

I would be looking at a date toward the first part

of June as more practical. And that ultimately would

be my request.
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THE COURT: That's on which case, solicitation?
MR. WHITE: Both matters. Again, I think one is
essentially dispositive of the other. ‘ u;
THE COURT: If -- N vl

MR. WHITE: And again, noting our challeﬁge to the
Court's previous order, Dr. Piper, I think, may have
additional information to provide there. It is one of
the purposes for which he was retained. So I wouldn't
be comfortable -- I would prefer not to go forward in
trial in any case until that report comes in, because
on the chance that it is contrary to Western State's
evéluation and the Court finds it to be superiorly
credible on the issue of competency, we wouldn't have
wasted the effort of trial entirely at that point.

So I would like to see at least that come in. And
once that comes in, then there are other aspects of
the case that we would likely loock at. So I would be
seeking a date in early June.

THE COURT: Would you prefer that we recess for a
few minutes, so you can converse with your client?

MR. WHITE: Yes.

THE COURT: We will be in recess for a few

minutes.

{(Recess takeﬁ.)
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THE COURT: Counsel?

MR. WHITE: Well, your Honor, there are issues Mr.
Varnell wants to raise to your Honor. I think there
are issues which involve our continued representation
of Mr. Varneil.

I received a letter today that I've never seen
before, suggesting I did things that I would disagree
with. And with regard to the representation of Mr.
Varnell, and I think these issues need to be voiced
before Mr. Varnell is put to the task of making a

decision of do you want to waive your speedy trial

rights? He indicated he is prepared to go to trial

next week, but not with me. And at the same time he
says that wouldn't make any sense, I need to go to

trial later on. But I am not sure if that's with Mr.

Chamberlin or I or not.

I think what it boils down to is I think we need to
have a brief discussion with your Honor in camera on
some of these confidential representation issues that
Mr. Varnell has raised.

THE DEFENDANT: I don't believe it needs to be
confidential, your Honor.

MR. WHITE: Well, if there are discussions that
have been had between Mr. Varnell and.his attorneys I

believe they are confidential and to make them public
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would essentially create a waiver of the
confidentiality that he has with his attorneys.

So I understand he doesn't mind saying things he
says, he wants to say to whoever wants to listen. But
I have an issue with the legal ramifications of that.

THE COURT: You understand, Mr. Varnell, anything
that your attorneys have told you is confidential and
you can not be forced to divulge those things, do you
understand that?

THE DEFENDANT: Well, the only thing I want to
state for the benefit of the Prosecution --

THE COURT: Answer my question, do you understand
that?

THE DEFENDANT: Yes.

THE COURT: All right. Go ahead.

* THE DEFENDANT: Mr. Stansell, Mr. White and Harvey
Chamberlin as to -- prior to January 24th trial date
were not prepared in any way. And this whole
situation of Michellg Varnell supposedly not
cooperating with Harvey and Jim is incorrect. Jim or
Harvey have interviewed zero witnesses to prepare for
the January 24th trial, nothing whatsocever. They do
not even have a private investigator on board, but yet
they want to claim that I'm the one who is not \

cooperating with them.
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I've written Mr. White numerous letters with no
response. I wrote a letter to Mr. White the same
exact day that I wrote a letter to Judge Thorpe. And
my understanding from Jim is that Judge Thorpe got the
letter, but for some reason Jim claims he didn't get
his letter. That's been his statement throughout the
last several months is that I never got your letter,
letters asking me for responses or concerns
specifically pertaining to why don't we have an
investigator, why are we not interviewing witnesses if
we are getting ready for a January 24th trial that you
know, October 24th, I think it was, ih court, that Mr.
White and yourself and me there promised basically the
judge that we would be prepared for a January 24th
trial, correct?

MR. STANSELL: I recall it.

THE DEFENDANT: And yet there was nothing done
whatsoever from that time, that day of January 24th.
The one thing that was done was Dr. Piper was brought
on board, showed up mysteriously with Mr. Chamberlin
three days after Mr. Chamberlin had been fired
verbally by me, in writing by me, and in writing to
Mr. Whité, and in writing to the Court, which has
obviously been ignored for some reason.

And I just want to make it a known fact to the

s¢
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Court and to you that I am not the one holding up
anything. I want to go to court. I wanted this over
back in June, at our first trial date. That's |
basically what I wanted you to know, that I am not
holding up anything. I'm trying to communicate with
my attorneys, and they'll not respond in letters.

I do not believe that they have my best interests
at hand if they'll not even communicate with me and
there is a possibility that I may have to change
counsel because of such. I do not want to have to but
they'll‘not communicate with me.

And yes, I do have a problem when I am not on my
medications, I can become very confused and
disoriented. And Harvey Chamberlin has made specific
comments that he doesn't know that he doesn't want me
exactly as such. And that's why I've gotten no help
with the medical department over at the jail.

My own attorneys will not help me. So there are
certain times of the day -- if I come over hére, for
instance, in the morning and they don't medicate me
before I leave, I wouldn't be able to even say this to
you, what I have said.

And there have been days that I feel that they
intentionally had me come to court after a promise of

contacting the medical fécility to make sure I got my
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medication before I went to court. They didn't do
that. And when I was brought to court expecting to go
speak to the judge about something, which is what
héppened here, the first hearing we had pertaining to
the 3.5 hearing. And everyone was asked to leave the
Court and I fell apart trying to talk to the judge. I
was not medicated, my back was hurting, I had a sinus
infection that has been bothering me lately, and I
could not communicate with him properly. And that's
what .brought on for the Western State incident.

I have héd a sinus infection for the past
approximately 6 to 8 months, which Snohomish County
medical hag not diagnosed just recently from January
22nd CAT scan of the head.

Anyhow, I guess I wanted to confirm that you did
get my letter.

THE COURT: | Yes, I got it. The one in which you
said that you had fired Chamberlin and can't
understand why he showed up with a doctor.

THE DEFENDANT: Correct. I believe it was nothing
more than for him to schmooze things over after
ignoring me for eight weeks to show up three days
aftér he is fired after -- and the reason being is I

simply asked him, what are you doing towards my case,

Mr. Chamberlin. Will you please give me some work
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product, tell me what is happening. Are we
interviewing witnesses? What is happening towards our
January 24th trial that we promised we would be ready
for? He refused to give me any work product. I put
it in writing to him. He refused in writing also, so
I fired him. And since then he has shown up for every
single thing.

| I guess that is all I have to say, your Honor.

THE COURT: All right.

If I understand what you said a moment ago to Mr.
Stansell, you don't, at this time, intend to secure or
to hire other counsel?

THE DEFENDANT : I have interviewed just recently a
couple other attorneys. I'm very concerned about the
situation of the'fact, like I said, that there has
been no preparation for the January 24th trial. Every
trial that has been scheduled, specifically the
January 24th one, where we promised the judge in court
that we would be ready. I made a statement during
that hearing also.

And the problem that I had with both of my
attorneys is that they literally ignored me from the
day we walked out of that courtroom until almost the
date that we came in here. I had only talked to Jim

White once, and that was.the day before he came to
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this hearing for him to tell me specifically what he

wanted me to say to Western State.

Yeah, I have some emotional problems, your Honor,
and there may very well be a need for me to have a
full evaluvuation. I'm scared to death of it, to be
honest of it. Nobody explained to me what Western
State involves or anything. They only told me that
they are going to send me off to some place down south
and run a bunch of tests on me. And to be honest with
you, some of the things that have gone over there for
12 plus months over at the jail, sitting there
wondering and waiting, to be honest with you, the only
place that I find peace right now is in that little
cell. e T

~ o

When I first came into that little cell I sure as
heck wanted out of there. And now every time I get
out of that cell, the people around me scare the hell
out of me.

THE COURT: Okay. " You getting your medication
now?

THE DEFENDANT: I'm getting medication. I do not
believe that I'm medicated properly,'no.

THE COURT: Okay .

THE DEFENDANT: You saw how I acted when I was in

here and talked to you in closed camera or whatever

Lo
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you want to call it.

THE COURT: Yes.

THE DEFENDANT: I had not gotten my medication
that morning and I could not focus or stay on track
about anything. And I have made that point to my
attorney specifically because of -- for instance Mr.
White, I say, what are you going to do with me when it
comes time for the two week trial that they claim we
are going to have, a two week trial that I'm going to
be drug out of my cell early in the morning and come
into court and be in court all day long? If I am not
medicated, then I'm going to be a problem. |

MR. WHITE: For the record, I'm going to interject
and tell Mr. Varnell that he is getting into
discussions about the strategy that we have about
trial and that he should keep his mouth shut.

THE DEFENDANT: Then why can't you return a letter
to me, Mr. White --

THE COURT: Wait a minute.

THE DEFENDANT: -- to even tell me that?

THE COURT: Mr. Varnell, you can have a private
conversation with your attorney in private.

Well, the only thing I want to suggest is that if
you get another attorney, if you think you are going

to hire another attorney, time’'s a wasting, because as
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it is right now, we are going to have to set one of
these trials for February 21 and one for February 28f
And I can't help but notice that ngrhary 21 is next
Friday. i o

THE DEFENDANT: I know, I just had that &
conversation with my attorneys.

THE COURT: All right.

THE DEFENDANT: I asked them if we go to court in
ten days, I go to prison for the rest of my life,
right?

THE COURT: Only if you are convicted .

THE DEFENDANT: Well, obviously there is no
preparation, and they know it. They don't have
anything ready.

THE COURT: All right.

MR. STANSELL: Your Honor, I guess the question
that I have at this point is, is there going to be a
request to continue the case beydnd the expiration of
speedy trial date? And I certainly have no objection
to that. And if so, if there is such a request, is
Mr. Varnell going to agree to it, or is counsel going
to request that over his objection?

MR. WHITE: Your Honor, I am going to make a
request to continue the matter beyond the speedy trial

to a trial date in early June, regardless of Mr.
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Varnell's agreement with that request or not. I've
discussed with him the fact that until Dr. Piper's
report is completed and in my hands I can not be
prepared to represent him competently at the time of
trial.

In the briefest fashion, I will say that I do tend
not to meet with Mr. Varnell unless Mr. Chamberlin is
present, because Mr. Varnell tends to hear things
differently than‘what I believe was said.

Mr. Varnell gets pretty anxiousbwhen Mr. Chamberlin
is present, so any meeting becomes pretty difficult.
And frankly, I don't believe I need to meet with Mr..
Varnell to prepare his case. I know everything he
could possibly tell me about his case. I've heard it
a hundred times. And there is no reason for me to be
meeting with him. |

If that calms him at all, so be it, if not, I'm
sorry. But this case is not prepared for trial next
week. It would not be prepared to be tried next week.
It needs to be continﬁed and that is our motion.

THE DEFENDANT: How do you intend to interview the
witnesses, Mr. White, if you don't have any of my
knowledge of the witnesses that are to be interviewed?

THE COURT: Well, that's an issue that you can -

take up with him outside of hearing of opposing
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counsel --

THE DEFENDANT: Why exactly --

THE COURT: -- and the judge.

Do you agree or do you object to a trial date after
the speedy trial time, the present speedy trial?

THE DEFENDANT: Which is the end of this month?‘

THE COURT: Yes, March 3.

MR. STANSELL: March 3rd.
THE COURT: Which is two weeks away, basically.

THE DEFENDANT: My concern is why does it have to
go all the way out to June? I was supposed to go to
trial in January, and now it's June. And in my eyes
the only reason is because my attorneys aren't
preparéd. So I get to sit and wait in jail for them

again for another six months.

~

MR. WHITE: Well, I don't disagree with that. His'
attorneys are not prepared to go to trial next week.-
And the problem with setting it between now ahd June
is I don't anticipate any practical response from Dr.
Piper until the middle of or end of March. Once we
receive that, I expect it will affect, to some degree,
our preparation. That would set a trial date in, at
earliest possible, end of April, I would imagine. And

my schedule does not allow me to be present during

that time.
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I expect to be out of the country for a large part
of April. And I have several trials stacked up
following that. So that’'s why I'm asking for the
first of June. I don't know what Mr. Chamberlin'é
schedule is exactly. So that's how that date is not
drawn out of thin air. That's a good'practical date.

THE DEFENDANT: That's completely unfair to me,
your Honor, for people to be taking vacaﬁions all vyear
round.

MR. WHITE: I don't believe I said I was going on
vacation. »

THE DEFENDANT: I know there were some vacations
taken last summer, and you told me you were working on
my case and I found there were several vacations
taken.

THE COURT: Mr. Stansell?

MR. STANSELL: Yes, sir.

THE COURT: Any exceptibn to continuing the trial
date, or the requested trial date or any problem with
your schedule?

MR. STANSELL: I'm going to suggest June 6th. That
would, at this point, to the best of my recollection.
that would fit with my trial schedule. And I would
ask speedy trial waiver to June 27th.

MR. WHITE: 6th would be a good date for me.
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THE COURT: Is?

MR. WHITE: It is.

THE COURT: All right.

THE DEFENDANT: I don't have any say so in the
matter then, your Honor, is that correct?

THE COURT: Well you can --

THE DEFENDANT: Well --

THE COURT: If you don't want to wait that long,
you can always try to hire another lawyer who can try
it earlier, if you can find one.

THE DEFENDANT: What kind of position does that
put me in, if I want to keep to the trial date that's
March 3rd, or whenever it was, prior to my speedy
trial rights?

THE COURT: You would have counsel that wasn't
prepared for trial, and not even a medical report that
they've already requested.

THE DEFENDANT: Yeah, and I have been told that
Dr. Piper has already been through everything, so I'm
real confused on that issue too.

MR. WHITE: I don't know who he has been talking
to.

THE DEFENDANT: Is there -- I don't understand
this, your Honor. For the record, I don't understand

the communication issue. I'm sitting over there, they

&L




o o 9 o s W N R

N NN R = B B e e b s
N R O VW N R WN o

23
24
25

20

know where I'g at, they know what they got to do to
prepare for this trial. Why is it that January 24th
rolled by, now they are talking to blow it out until
June something. And I know without a doubt that the
only reason is because they have been doing other
things and not working on my case.

I have 450 pages of discovery in my cell that I've
had since May of last year.

THE COURT: I do my best to appear to be very
wise, but I can't answer that question. You are going
to have to ask your lagyer that. .

THE DEFENDANT: What's to say that June 6th will
roll around and there would be another reason for a
postponement, your Honor?

THE COURT: What did you say, to the 16th?

'MR. STANSELL: Speedy trial waived to the 27th,
three weeks beyond would be my request.

THE COURT: All right. And that would be for
which trial?

MR. STANSELL: No, I would be referring -- I think
which trial goes first, I think we can defer that to’
another day. But I would suggest that we -- if there
is an agreed trial continuance, that we continue it to

June 6th, with a speedy trial waiver three weeks

beyond to the 27th.
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THE COURT: Both of them?

MR. STANSELL: Both of them, and that would give us
ample opportunity --

THE COURT: To pick out which goes first?

MR. STANSELL: To piggyback them regardless of"

MR. WHITE: You mean the 27th or the 30th?

MR. STANSELIL: 27th, we usually do it 17 days, but
21 days would be fine.

THE COURT: All right.

So do you have any objection, Mr. Varnell, real
objection to continuing the trial to June 6th and
waiving speedy trial to June 27th?

THE DEFENDANT: Yes, I object strongly, but it
appears that I don't have any choice, does it?

THE COURT: Well, are you willing to waive, are
you willing to do it?

THE DEFENDANT: I'm willing to do it under the
basis that I don't have any choice because my
attorneys are not prepared at this time to go to

trial, and wrongfully so.

THE COURT: All right. In addition to that waiver
I find there is just cause to continue it to both of
these trials, to schedule both of these trials for

June 6th. And I would ~--
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MR. STANSELL: Is it too much to ask to get a
written waiver at this point, or if we can't get a
written waiver, I ask that the Court specifically find
that there is good cause to continue the speedy trial
expiration period until the 27th, to allow us to get
both trials in, starting them at the 6th, but be able
to get them both completed by the 27th?

. THE COURT: I am not so sure I can do that, can‘I?

What I can do is find good cause to schedule the
burglary for June 6th and the solicitation for murder
to June 13th.

MR. STANSELL: Well, with the understanding that a
subsequent judge, if it is not you, is not locked into
that order.

THE COURT: That's fine, that's fine.

MR. STANSELL: Just as long as everybody is aware
we are going to argue which goes first, because we
have differing views as to which one should go first.

So for the record the Court, at this time, is —- .

THE COURT: Do you have a waiver?

MR. STANSELL: There is a waiver. I don't know if
he is going to fill it out or not.

THE COURT: I will give him the opportunity to do

that.
MR. STANSELIL: In the event he doesn't, the Court
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is finding good cause to continue 02-1-00390-1, which
is the five counts of Solicitation to Commit First
Degree Murder to June 6th, 2003, the Court is so
finding?

THE COURT: Yes.

MR. STANSELL: And 02-1-00385-5, the Court is
finding good cause to continue that until the 13th of
June?

THE COURT: Yes.
MR. STANSELL: With the understanding that it may,

may start there to after that, given the length of the
other case.

THE COURT: It's understood. And that is the
order in which defense counsel requests?

MR. STANSELL: It is, and I will file a written
motion to determine the order.

MR. WHITE: So the soliciting is set for the 6th?

THE COURT: Yes.

MR. WHITE: Okay.

THE COURT: And as far as a walver is concerned, I
suppose both of them can be to the 27th.

MR. STANSELL: That would be acceptable to the
State.

THE COURT: Very well.

MR. CHAMBERLIN: But I didn't hear Mr. Varnell
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agreeing to waive that. If the Court is finding good
cause -- | |

THE COﬁRT: Well, I think he has agreed to it
orally. Whether or not he will actually put his
signature on the piece of paper is another question.

MR. STANSELL: Could the Court inquire at this
time?

THE COURT: Well, why don't we wait until he has
it in front of him.

THE DEFENDANT: Your Honor, I would also like to
express that anxiety and confusion that I have had in
the recent months have been specifically related to my
frustrations with my two attorneys more than any other

reason, period.

THE COURT: Oh, I understand>that. I understand
that.

TﬁE DEFENDANT : I have ten unanswered letters
right here in my folder here. When I asked Mr. White
why doesn't he return my letters he claims it's
because I will take a sentence out of that letter and
use it against him somehow. That was his comment. Am
I not allowed that type of communication with my
attorneys? I don't understand if I write my attorney

and —--

THE COURT: The Court is not in a position to
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referee relationships between attorney and client.

THE DEFENDANT: Is there someone that is in that
position?

MR. WHITE: Well, you have the bar complaint forms,
I have seen them.

THE COURT: You can file a bar complaint form.

THE DEFENDANT: I like that attitude Mr. White,
for you being mad at me for you postponing my trial
because you haven't done your Jjob.

MR. CHAMBERLIN: Just as -- to put something on the
record, your Honor,.

The reason that Mr. White and I suggested at the
top of this earlier in this hearing, that we conduct
an in camera review is that it -- it's got to be
fairly obvious to the casual observer that in the
event that Mr. Varnell is convicted, the first claim
on any appeal will be the relationship, the
attorney-client relationship and the communication
between Mr. Varnell and his two attorneys.

And it has occurred to me on more than one occasion
that that is an issue that should be resolved one way
or the other before trial as opposed to being brought
up after trial. And I think that's why Mr. White waé
sﬁggesting that we do some of this.

THE COURT: Well, how do you propose it be

22




R N s WN

\Ne)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

resolved? He can resolve it very simply by firing the
two of you and hiring another lawyer. That's his
call. He has not fired Mr. White yet.

THE DEFENDANT: I wanted to ﬁork with --

THE COURT: Pardon?

THE DEFENDANT: I made it very clear to Jim White
in writing and verbally several times that I want to
work with him and another attorney, if he needs
another attorney. But that I do not want to work with
Mr. Chamberlin. The man is verbally and physically |
threatened me numerous times, and I can not work with
a man that wants to do business that way, to take me
into a court of law to supposedly defend my life while
he stands toe to toe to me screaming in my face,
standing in the C room over at the jail numerous
times. And I am not the only client he has done such
to. |

MR. CHAMBERLIN: And your Honor, for the record,
that is why not only does Mr. White not seeing Mr.
Varnell without me present for sometime now, because
of these kinds of false accusations. I don't see Mr.
Varnell without a third party present. And whenever
there is a third party present, Mr. Varnell does not
hesitate to keep me there for as long as four hours in

the evening discussing things. Practically none of
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which have anything to do with his case, by the way.

But the issue that troubles me is an ethical one
for Mr. White and I, given the letter that Mr. Varnell
has sent your Honor accusing Mr. White and given the
comments that Mr. Varnell likes to make on the record
about me, which of course has prompted me to only
visit him with a third party, someone who can come
within the privilege.

If I was an appellate attorney and I was
representing Mr. Varnell on appeal, an issue that I
would explore is whether or not Mr. White and I had an
ethical obligation to discontinue our representation
given the claims that Mr. Varnell is making.

It may very well be that there is a conflict. It
may very well be that Mr. Varnell has accused both Mr.
White and I of unethical conduct, then neither Mr.
White nor I want to abandon this case. But I think
that's why Mr. White was asking earlier for the in
camera review to try to at least implicitly resolve
some of these ethical issues that he and I both
believe that we may be facing.

I am not suggesting that Mr. Varnell is being
manipulative about all of this, but not only is there
-~ there are these ethical issues.

THE DEFENDANT: Your Honor, this did not occur
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until after Mr. Chamberlin was fired, before he
decided to show up the very first time three days
after he was fired with Dr. Piper, claiming as a
witness. A few days after that, he showed up by
himself up on four north. I told him I didn't have
anything to say to him and he had been fired and he
went out there and made a comment, calling me
specifically a punk with witnesses on four north as he
left. And a few days later, he shows up with a lady
attorney out of no where, three times, all in a coupie
weeks after he basically abandoned me for almost eight
weeks.

Those are the only three times that he has come
over to see me with a witness other than Mr. White
recently 1-23.

So since February 2nd, or 16, since my
incarceration, February 16 of 02, Harvey Chamberlin
has seen me numerous times all the way until after he
was fired, before they decided to make up this, let's
team up on Mitchell deal to cover our you no whats.
That's the only reason they have done this, iﬁ my
opinion, because they know they haven't prepared for
their job to defend me and they want to make up their
own little excuses by having somebody there so that

whatever is said they can change it around and
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manipulate it themselves, not me, I haven't
manipulated anything.

The only thing I asked from these men is to go to
work, do what you said you were going to do. You had
my money in February, do what you say you were going
to do, get this case ready for trial and let's get it
done. And they know darn well that's been my only
goal. And I've become very frustrated when trial time
comes rolling around, and I find out there is nothing
ready again and again and again.

MR. CHAMBERLIN: Just if I can comment on one
thing. The encounter where Mr. Varnell says that I
came unaccompanied, that was not a confidential
communication, that was up on four north D. I was not
calling him a punk as I was leaving, I made a remark
about stop being a jerk. And this was after Mr.
Varnell, which he hadn't done in several months, once
again approached me about dumping Mr. White and my
proceeding to represent him with perhaps somebody
else. 8So those are the kinds of things that we are
talking about.

THE DEFENDANT: I had already fired Mr. Chamberlin
and he showed up on his own. He didn't like what I
had to say when I asked him to leave. He said, oh, so

now you are a tough guy and I said, no, I am not. He
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“me as far as I'm concern. I have a lot of other

said that's right, ydu are just a punk. That's

exactly what was said and several steps as to show as
such.

THE COURT: All right.

MR. STANSELL: Your Honor, may I make a suggestion?

THE COURT: Sure.

MR. STANSELL: Why don't we set a motion for the
ethical issue that Mr. Chamberlin has raised for March
7th, if that is a concern at this point, if they
believe it, they have an ethical duty to withdraw, or’
they have an ethical conflict at this point, let's set
it for March 7th or somewhere in there and let's have
briefing and let's have affidavits and let's have the
Court decide it, rather than just talk about it.

MR. WHITE: Well, in response to that, let me say
because I don't believe I have any ethical issue with
Mr. Varnell whatsocever. Mr. Varneil has a problem
with me evidently. That's fine, he can have that

problem. He has hired me, he's paid me, ﬁé can fire

e

things to do. -I choose to stay in this. Case, I am
fiot intéﬁ&ggé on abandoning him. I am not intending
to go away. If he chooses to make me go away, I will,
that's his decision. I don't think there is any

ethical decision here.
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MR. STANSELL: Well, I heard it raised and I was
responding. ‘

THE COURT: Well, if anybody gets excited about
it, they can always raise it, they can always make a
motion about it. But I just don't see where --

THE DEFENDANT: Your Honor --

THE COURT: I understand Mr. Chamberlin's concern,
because this is a situation in which he is retained
not appointed.

THE DEFENDANT: All I have asked from these men is
to level with me and to do their job.

THE COURT: I understand. Why don't you go ahead
and sign that, and we will get this over with.

THE DEFENDANT: Am I obligated to sign these?

THE COURT: Nd, it just confirms what you said
before.

THE DEFENDANT: Well, I said that I didn't appear
to have any choice in the matter.

THE COURT: And that you were willing to do it?

THE DEFENDAﬁT: So if I find another éttorney that
can represent me prior to June 6th?

THE COURT: They can make a motion to schedule the
trial earlier.

THE DEFENDANT: Okay, fine.
THE COURT: I have approved the defendant's waiver
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MR. STANSELL: Thank you, your Honor.

THE COURT: Any other matters to come before the
Court?

MR. STANSELL: No, your Honor.

THE DEFENDANT: Yes, vour Honor. I prefer the
Court, that I believe Mr. Chamberlin and Mr. White are
intentionally avoiding me, intentionally not preparing
for this case, specifically so that I will indeed fire
them and they can walk off with monies they have
already been paid. It's already been stated to me in
the September 9 letter, which I will be glad to show
you, I have a copy right here, it says as of September
9th that they had already earned their money and that
from here all the way through trial that they were
working initially without compensation. And I have
that right here, right here with me.

THE COURT: I am not going to get involved in your

THE DEFENDANT: The point is I'm getting no
communication, and I feel as if these people
intentionally want me to fire them, so where they can
walk away from it. And the way Mr. White wrote up his
fee agreement, because he already had my money in his

pocket, $128,000 and change before he had brought me a
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fee agreement. Figure that one out.
THE COURT: That's a lot of money.

Court will be in recess..

(Proceedings concluded.)
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HEGEIVE[

PRI T JAN 2 7 2004

PROSECUTING ATTORNEY
By FOR SNOHOMISH COUNTY

FOR

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON, )
Plaintiff, ; NO. 02-1-00390-1
V. ; DEFENDANT’S MEMORANDUM
MITCHELL VARNELL, ) RE: SCHEDULING
Defendant. ;
)

Undersigned counsel substituted in as counsel for Mr. Varnell in late October,
2003. I received the trial transcript, which cont/ainea the witness testimony but not other
proceedings, on or about November 18, 2003. I also have received approximately eight
linear feet of documents (filling two lateral file drawers) from the Snohomish County

Public Defender Association and from Harvey Chamberlin, Mr. Varnell’s co-counsel at

trial.

DEFENDANT’S MEMORANDUM RE: SCHEDULING - 1 MUENSTER & KOENIG

JOHN R. MUENSTER, INC., P.S.
1111 THIRD AVE., SUITE 2220
SEATTLE, WASHINGTON 98104
x (206) 467-7500
&2 FAX: (206) 467-0101
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Mr. Varnell was also represented by attorney James White. By letter dated October
22,2003, T wrote to Mr. White requesting a copy of Mr. Varnell’s records and enclosed
an authorization for release of information. I believe that we followed that up with phone
calls, but did not hear back from Mr. White until mid-January, 2004. when he left our

office a voice mail indicating that he had his file available. My legal assistant spoke with

- Mr. White this morning and we will be obtaining Mr. White’s file from him this week.

Mr. Varnell alleges that he was deprived of his Sixth Amendment right to counsel
of choice. He asserts that he sought to discharge Mr. Chamberlin and Mr. White on
several different occasions. It is my understanding, from talking wifh deputy prosecutor
John Stansell, that that proposition is not disputed. We contend that a new trial must be
granted because deprivation of the right to counsel of choice requ‘ires automatic reversal.

Mr. Varnell also alleges ineffective assistance of counsel. He alleges failure to
investigate and failure to prepare. These inquiries are fact-driven. In this case, the factual
Inquiry is time-consuming.

Meanwhile, undersigned counsel represented the defendant in State v. John Athan,

| a 1982 King County homicide case which was based upon DNA identification obtained by

police who posed as attorneys and solicited Mr. Athan to be their client. There were
hearings and litigation in that case in late-October, November and December of 2003,
culminating in a hearing on a motion for discretionary review in the state Supreme Court

on New Year’s Eve, December 31, 2003. The trial in that case started on January 5,

DEFENDANT’S MEMORANDUM RE: SCHEDULING - 2 MUENSTER & KOENIG
JOHN R. MUENSTER, INC., P.S.
1111 THIRD AVE., SUITE 2220
SEATTLE, WASHINGTON 98104
(206) 467-7500
g3 FAX: (206) 467-0101
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2004, and ended with a verdict of not guilty as to first degree murder but guilty as to

second degree murder on January 21, 2004.

During the same time frame of November through January, I was reviewing
documents and completing the mitigation package in State v. John Whitaker, a case
currently pending before this Court. The package was completed and presented to the
prosecutor’s otfice in January, 2004.

Preparation for and litigation of the Athan case, combined with preparation of the
mitigation package in the Whitaker case, proved to be substantially more time-consuming
than I had originally estimated. I estimate that [ spent approximétely eight weeks on the
two matters as of Wednesday, January 21, 2004, the day of the Athan verdict. As a result
of these efforts, I have not been able to complete the motion for a new trial in Mr.
Varnell’s case.

I have a three-day trial scheduled to start in King County on February 2", but
otherwise am 1n good shape schedulewise in February. Assuming that the state does not

seek the death penalty in the Whitaker case, that trial is scheduled to start on March 1,

DEFENDANT’S MEMORANDUM RE: SCHEDULING - 3 MUENSTER & KOENIG

JOHN R. MUENSTER, INC., P.S.
1111 THIRD AVE,, SUITE 2220
SEATTLE, WASHINGTON 98104
gy (206) 467-7500
FAX: (206) 467-0101
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2004. The defense requests that the due date for filing Mr. Varnell’s motion for a new
trial be set for Friday, February 20, 2004, and that the hearing on the motion for a new
trial be set at a time selected by the Court thereafter

;)day of January, 2004.

Respectfully submitted,

DATED this the »

MUENSTER & KOENIG

By; )//e/l // // x/«%/ﬁz{
JOHN R. MUENSTER

// Attorney at Law
WSBA No. 6237

Of Attorneys for Defendant Mitchell Varnell

4
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JOHN R. MUENSTER, INC., P.S.
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8 S SEATTLE, WASHINGTON 98104
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£ xlkat ¥19+

2




= YT mzdf:w"? PRERDT A o apeod

o | of 5

coucEF 02 -1-c0290-1

YN/ o). r«rﬁif
lﬁ/rf/(,u/ L NEL) 9E)

DIESSE RETWRM -
Copry Ao

HE L() "DLEASE. RELD THESE InplEDITE (o Fens
8. MAENSTER S HIBED ocT g LLMC 7o
Pz s L”Ff‘ AJE P/“H TS AT o8l Fply Kz

E{h) £

G ’/ﬂ‘/\rt_,;‘} Q{/: r-z.< /CB‘
@OT ;&(D, 0% }v}giih jgfr*)\("’;n}’, _},g' L /f(/\

T )

i *{.4: /A};”Tﬂ/?/v}ﬂ’?’ an) A )
Jf;gl:«“' \ A T CoMlad AL e Y ,; T A /"/ ;’ S
e SE e HESRINGES SF FRSELL ,./s Codit */m o |
/QKBL"’M'5¢ THE CVPR ol -z5 191(/ oF ) BELFT. *\,QS Y
“Gﬁl)x_b COMMNSEL.

;7

_ 7 _,4,'../6 .’) / ey "‘( }[/_/ Qf*(fe‘i—ujjfr////fe’/’/l, ’?rb/
fb///‘/f"?'f), Fled = Dﬁ%

(od 2o 22 T RECEIIED «coy oF THE T TRaSCRETIN
Lx\iﬁ&‘?" 3;/:_ /;H(:f‘/%f’,w "':"T:

e AN

TiE PRETRISL SR EEDINGS ,o;: M /»f,»,;//?w o ,u
ARGy . & FoR A-NST f*! FR (oniTinkiyin B,

NN o e < T "-.,,~.1’\*\m‘» T Y0 e
Pidol%e 57 -7 TG /7 D DT ISt e s

PR B o ane OFF RELSpHS AS T2 --‘"rjr’v’ VA

-

A

N

<

<

‘ - / - ,‘_\ >
,&z;’ JﬁD c,Drﬂ) //Ux(—j AL /}s”fﬂ LT P €

3_,,/ 7 Qt’?/,g,;; ,-f;;.p.«&...i':";
LQ«’)?\'D rriV D SO OFE T

'1‘{ /‘48,4/ f" D e i
/L/U' ) o CL@//»///L/C« 3

eadl H
st - -]
- e \ P g R e ~a
LT E MADE s ST SR EY . D R0 )
3 N ey

-
Ll o S R .
S, W )/‘i "f*"f I B - L Bopi s s—d fzf/:.‘:f“,.m

JQ ST D 7O L@@EZS ,é’%;_gﬁ

CnuddSEL STHTED Tl -/A £ wm
I S e srout T . K7 /7

I T ‘l‘""’r".‘h -



DeTe 2-16-0
PG 2 oF 5

!‘_—“ e

No/ 2473 N/ﬁ n/»a)sifﬁ’ 5/6//“’@ HE LIt D ORDER
AT FRST PefT O TAE 2203 TR~
) '?’R vn\)béﬁ O 4= ,Jf,ﬁ_z, SO TH L M) o
- YD) ;_/QNJ—’\ x\).ﬁwK\ e SCS e f?y M///.S:” ‘F
?’—/f R /ﬁ,yﬁ/,é 4T _7E ‘ﬁ./ ‘
A C%/p Hiu) 7 THE- Dﬁscs oﬁi /'”:J_LC} JEaS )//)JJQ

,_..__--/' B@%p? yﬂ in‘;ﬁf v“’tﬂ vl @r 7;{//‘: h-—-\—:)fﬂj ,,,,, a¥ ;:‘9_._._ e
NK MAE ca)STER RECEI/ED _745,*)»' 28 AFE

_ﬁ /:OZ/{/’? TEEM. H%UJG'S}DJQN (e rﬁ EGEREED

_WESE 6 ELEAG)T 7B 0uR 1joi?on) AGREED To,51D

__4«/_;7%_/.: @,)_/ VAR TE)S ;{;;;W:zﬁf’: SHeH. E

R0 . / ”?\9 /f’éﬂ" _,fmfi’__@:éuf*a /A/éi—ac//w " o)
_:);: 2 m,. e LT Azﬁé_»«»“ TO.BE INTE ac"f”’/:aff‘é

_PER “i;u’@/j e R
T Pesy 2ED THIRTEE) Docgs wimsl Surmsry

[ et

7:'/0)0 JTTORESS 1T Siipso) e ES JND ELedT

{
‘.g.‘_—‘ /‘4“(‘

6%‘/ VD A0 Fongley POTENTIR LT NEES e

"/ L oF 7RIS Mazz:; Y, fwvf«’//w/ WS G I/ER

v’??F\i”‘,&“\ CO/(A)ﬁ&yL e

.
S7

s
h

J;,C’ ;3 %&Rxbgo /"/ﬁ f" ‘1:1)5 ER #ﬁ‘ ")f;f’;;am)“‘/i) féﬁ)&/'@"f

__._,Pﬁr;,a.a DENT LS /o/f/mfa oA BB SAEDUL mJem_. |

. q}./ ’7‘1<-£r E/A// ubw/ //\) /'FI/.S /’//’I’i/kfr A ,/'f'fr/ L» B
fu D / /") /f(ﬁ‘ /‘f/)») »/,0 »"‘*f’v J//,é A (D S AT )/
B’CE DERED -

P ey e W

45  QUDGE- SRESL - ol M0 ""4/512/4,@3/\ ,%o/,//

s e A P e e ™




DeTE 2-16-0Y

Pre_ 2 afF 5

\qﬁ\l)%‘r kO\S Coﬂ)ﬁ/dv/r{)'
SUDLE %m:fr, ?ﬁloﬁ IH K'éﬁ" (£ DE R
pﬁcﬁé*d TS o ﬂ‘/ ’”v‘l@«m% Z‘/Zf /‘/Mr SJSTEE T

ME HE %}ﬂ THE /,em)gae;@-;s ") Hs 0@55‘55 w)
gfﬁﬁk Alcé 10 IQAL O/ /’“1: '*// /{(’)Vg)?‘zﬂ! //1&/5 /f’;-a»f oy
\//m C?‘azr“- SETER ,mcxdé 27 op)ouTnR T
)gsun;f,,z a7 Ao o THER " gw\ma;; 'hu ’/fx\
(g;z_:i; VPER My ASSImpTion] THET you 50T T

MR _MUESTER S7To72 }w- Was TH AE2FE f~/,,, WY,

w'ﬁr_)

;

».4

0
r::l
&

AN
X

-5

MR - MEERSTER 3D ST THIT HE 1D FESsTIEN
77> ORDEE TRS 5«:@97" 43 .4{'5.. YL 1S LERY 2usy.
L [WQUIEED oF THE. i:_f_f_g_; (TER ;/a.c-«,gb D Wy

T H e TS -\ N P e i
) FAD WaT SFFES LATETED Bl SR SE IWESTETE
) A2 A 2 i

7, OQ A Jfﬁ)ﬁ"’fa‘: EE&‘}.‘%“’,{:’E A -t /1-/ %f{ /"\vf P
7 s —

ColL CralVEEse0) BN T ASEED for) BE EroEsy
7 /7,‘9‘“" - .//"*"; ETTE f"’\_rf!‘_b;zj £ "—i?:—:;fi/ /‘/’;Ffﬁjﬂ S5

L(B Pt e ;
;) .’;' \ - - -~ ‘ g / = - '\ P
LIHEN HE HwsELF 5,,» ’J‘v {7 THE TionSel ik

'1/-,/‘, yj LT ‘s.‘ . G — —

EB S0 0M MY Fepiiy £RLLED POZ@'@ e TTHREES
. - T . —— e U t R

A NDO SALE HBD REEA CoTACTED jal Ax ,,yﬁﬁ;/ ?

FER I, 0M T BpczwE FWE (PUER: o RELEAGE FOLS s

- ? ’ T nor "'— : = i
s MED o BFELES *,S B R 2 F';b O T A0 SFAL2
2N s 7 :/\

’*CK .l:l'" ) F i Jﬁf f‘(( C,» A/“‘z 5*; - Al ‘e'a,{r'
%9 T T S, N HEASTER 2{146 Habd FoR idonrs




DETE- d-1b-ok
PG H oF T

T Déf/‘ EKE (f/o - l’(/\)zﬁr“‘ Ci-4) V/f”/’&d( M .Urﬂ **" i

../!' /1’\. f ,//i,.)}" J\

._}"‘Jr"* 5’?"4} «‘--*‘/LOW/.';f-iiv- S//Ué-«-— e-Jw' A2 02
(oI AREE DEC 3,03 —Ten). ye«a,, o
) __/(/‘/_9770/1) éj /L,}b__. D D UDGE. ,uw’m,‘) /:fﬁ D, 0 O/'),,»:, DU

o AN FESN /\,/m/u//:; BEFUCE 100 YY) mEL L,

/r//f/;nj EN/ED PER THIE L) TS oF 17 70iiS 70

B E- FllED, E ROMPDLE OF To BUSw To .,-s}.:gp_;;ggjs,yfrgﬁ

=
-

SUDGE KRESE ... ;‘L con)T SEE \/K_Af,*  THeTH 3Tz

I'd

r——

L s )4 ;_,‘;7 77 ‘"’Q,__/_Q_J_;e(z;_wfb Cof/, TE o)
el 77

h f= 2 = ; e l-
}:Z’B a0, JL/, {-‘x; HiE LEgeri. ,J{ STE LN 7 >

,,S’Ceb{?ﬁ R% SE. THERE WERE 5D [ SSUES OF BIEHT T CotmlSan
-~ ___,ﬁﬂ:/ 3_.’_0.%,_%)0__, - 1900 THERE. WERE mE2R (65 PER 7o i

7D FEFTESENTETIN ZPRLE Lot ASKED FOR B /‘/j\.«br"“" 'jf,\ ,r:

~Joleme2 T sHew Eum"?ki HEHLEAD NO 47 )f’ftw/,S 2

} ':,%__FDE/C—' 3>, o, 7 .://f]/ F45 JO_ﬂ 7S 5/1,,/‘/~ ‘-{; T f,b// Z_!é_w.dfk
= Mage( 23-02 T Sups’ -——;.;_g;; P E ek 2 T TRE

_LouRT FoR NemicE ©0F o710y FOR INEFFETIVE.
/4{53‘,;; TN E P qﬂg.m/ﬁa:w, MK, UL( UTE H30 SepE DRTRe Trns

2 /@ S Hoige 0 000” RELEASED PER i Vaiin wR T af plcdin
zf/?,m(z,s__,. 24,52 LETER To ME, WHES 2 d;g 53 camlE ARouT
MR YT DROPPED THE MonIES PufSw” 55 7T ER T el

| WSE 1T SELw Hon) DoES on)zi BE TREANTED Foik
4C > Ho3 MR urE ASKED 70 BE FARED.




e n | lhr e . . L~ PN
JBTE S-is-or GRE , FORAND oFPoLIT: ....i.}:—{g-}fi‘{: GREE
NP 24 MoNTHS JoTHE Tay 10 ITev~. My WIFE, Sods,

WESSE FRIENDS AND |MINERNSTELY Fami- ~ WiTH My SELF LasT SYFFER J
-

NN

SO o6E SyESE. A \u\ 20 LeE q+0s )T ';M) To LB F ILE:_')
(o4 /2 ETFL Jnf AL S TS oS jf,vz, Y
2 I '

Q../@,{ AT %w» T R CONLERNED o)
@.r Lo ,//9&, pg: ,DF ’OA"‘x) EYS T Ty
(7:-,_{2, ’ 4 SOe Rl )""'\ "TQ {/kr'ﬁ;:_, :/J"
""'7-{&?" gie’Fﬂ.) IS

4‘( Ay, BE /_) /: \/,S M’)’ ’;p/..-\} /J'// 2 -)/ V7.4 _/—'//1’5.5/‘)_;/’,4‘;5:
A z"’ f a4 /?Er,ﬁ; P ff tﬁ"’":"f‘;}é?‘ LT S 2 ,fffi

\ — - — ] \ . ,
NEEP Tk FEE LLITAYTS JA) Cr o - /’w\ﬂ Y R RS

/’ﬁr\/ P oS ‘“3”‘23 P :Cr \“» ',7’("3: '5“{? . ';‘3:

i

/iﬂ/z/ ’f,/f.h, £ rlz):‘;"‘ Jar R G THE L am?"'"s o~
(o o BT
f(j ﬁ—&’)/'zl‘:_/p-vm" Ww T‘IL A, §M// . = i'r;'?:i "“"-L: VR\L—:“ \x\f\c"

S f‘&\ ‘/‘g
e s B T Li25S A/o T FEFRE CEATE ey FRETE IR
.475,/’;1/ JTE KL E Jifzﬁj""/'/} Sié?/u = DLae };J:' Wy TR =)

W&mﬁw
— S . bk
/’),r" ER Ll’\.:ii-.‘r EA fv/.)/’-f - 4., f?lgc:??;r:‘\j@ 4)
————— ————

}

/U//Z éffg,f JIJSI.Z:}%, ’“’jA/L// : Tl !'J:_:‘.(\ {1}!( f/xje:
COAS?'//VW#S Mo\ ,-tj,{:_ s £ 09\ VTHNESSES D

-.-— P . ' &
M R ECE e YO KN S TS RIHT. Yot =Oh foR Tl /F\‘&ﬁ}z

F‘*”J N Y - —
ST KRESE. T ALRTaoy i :@_Lm/ 5//>/fw/:2 ZIE”
/"’—_‘ . 5 T o esm— .
Exvlusiniec THE Tz:\m)cc.&- r@”r? AND | —JESSES.
L }TF = I ,) L 3 5 D ) T 7;’“(#} m?’.:z: LV “{f" £ »'- #“Ef

rffEsFu TG e fxz,/ /.;,.‘H" Mz A% ‘Z:{’fisef;?’?"' ey

|SCi/ES )&“ /1/:":1"" T ’,//«'fg 15T ‘)cz_m/}/«i@f -{"" Y J#;Aﬁl
L 1\/; IS TV mz: (oS! )mxﬂ'm R ,émm TioaaL TimE
A 9/ z S'm 7 "/’JA 1S /// Y SEL. L7 /,»‘03:5 257 /'-?'t’c’,i/ Tﬁ’.ta

éﬁyﬁ”«"ﬁ) /QL M a1/ /fr/',i,ﬁ /v//..../;»nf" ,f‘ J




SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STa1¢ o1 Lishre fon
Plaintif/ Petitione? NO. ©2 . ) - 00350 /[
Vs
\/ <. . COVER SHEET
Aree \L Wit ll Let
Defendant/Respondent

' ATTACHED HERETO IS: A A ang L nfomaTden  Per Mlohtn

\)8(») Troa b ]

fﬁg




L% . — _jw A/%(J&YE D Tae T2 Dn{a‘a,___
@‘()J‘)L}«’LFD’ RYE

ZAUS P” EQTOW DEFENSE L TUESSES THaT WELE /\/m,,e—p pzmsun)
*\;_C e ) /A/f"/(j/l/ﬁ / P/:/Q 4 vf//P?Zf/«; / QDA/L/M@EEE@
 ONE THeou e /U//

T Sonie //xi«—c:.s/c/i/f 700 NS WELL S SODAFSSES
B0 Ve . /ﬁ},z;, A/mz'z: GIVEL) To MR, LAITE o/
MR s €N, SPCE oF Jevd.

?14:;. ColiDs a,,f TWO DR'S LERE OUTBIWE L, THE R EMeir)g
SEVF 1) JUF £E 1007 /\fg:v}"" c:)f TAE A Dl RS LI

JTERGIEDED MoR DI (E £y 767 ‘f’;«‘”' SEVEN NeTead TACTED.
- —r o n
DOJ‘}(Q% ! )f' RL k’or*)f"h 51D BS FOTE AT L Z)l» ;i "'L:;f;.; f‘]f i S55ES

(ATORNEYS ) Iirsmmion Pes Ames e 12
/\/[//77 /[R/.D 0/\)/ H/-}, D TiND “

THIS 11)For a7 o, ,4;,),)@;« S22, DippJE /\/‘,/,-wf,;;’ ,g;
/Jf/, I TR WHTE 20 W (i f;u}
O

e
F f;};}uil, S SZ Tio 7000 ;;"), S LERE 1)o7 m\ﬁw{)
F

- Y . R . -~ e T e e ; W
A L A o s LA I T SR A Na b VO
r? i‘“v s P L /J / )}._1.? - /r /q Ilbjﬁ‘ LSS e A (»,.’ /ﬁ//i—f;i’; \,f ;»-»/1‘1')/’

. .
ALV o A RN o ETe s Cp Sy / ZC
: C i CS ., § o, ey COOAAES , BN £ m,‘. L) itiiid 4
I TASNE -\ 87 g ©sa / b= NS AN M
Ty"f—': )"j 7"/ 1 PZ V( S rr / /’5}' ': {44- , o /5 /{' f Fu g 1/, 4 ‘: T ifi{ ie é £ Ef’r}ff‘d

: * & }‘ N e TR A v Y ECail
SAESE T EATiL CFASE WITNESSES 15 E P

e "y’ b -

4
CPURSY D i) AN Y */«f% 93



/’/, I
/ /!ﬁ__é_é— rd ,/‘
DY L 15 VAN
P4 I L4 j 7

/

DCcong

| NG T e T Dy _ Y ef T O
L DR, Towmd Rice . PysciarensT,

e e oy it

: 7)6z /{; / Cfg C//SE-}" LD ﬁ/},?ﬁ ;35'1)59( LTED W /'j,};/ y’f
OF Enferronal i ??%f; i PROBLENS & 11 CE-
TRIOK 0 1998 THeouGHoww G40 1P TO 2-16-0 .

DR RICE HRESCRIBED ME NuUnokouS A EDw7700)S
FOB 1)y Hiun)ic Posl condDiion . 5TkESS CoMSED CHEST Pl
- DR.BICE PLSOPEESCRIBED /& Wipe Kows

lyEDIC Teot)S FOR EH2710NBL PROBIEASS OF SE v Rel,

4
/

DinGMOSED DISORDERS, HbakmACY REWORDS"
 Discussio)s of LOVE FoR WIFE, LOSS oF Fam iy, 407
ARG A DVReE., JOTS OF CRyIr)G, 16 5)] HELPIESSIESS
Z f/'f” 7121 ’f;f’ Je/0 //fff«?/c/??yf/ @ BLESS, /%%//)Zgﬂg
LorlFll e i‘/,f; , HEDCHTI0nS ",/?7 CHUSED MYIE SELERE |
Ep/o772v/AL FROBLENS 4,5 HER Docun)snTed Dukide
THE EXPLT DBTE OF 3=/6-03 6wd JusT FRIoK.
! /V R. Wi {/’7’ EAND Wk 5@/V8&?M?J WERE 10T /4]
FossEsIea) oF THESE BECORDS Jid HEDIGT 1005, 7Re¢
FUlLTHET WERE 15T TRouGHT 72wk TH E5R 750 AL,
MOR THE BaG FULL oFS ifé’%?‘;;fﬂfﬁﬂ;) 75 I Llubiid 6
A TESToSTEReNE STERGID- PLLOF THESE M xED
TOGETHER AND Z 1S HaliaGc TRORUT NS ? YES SAVERES
STHE DR, Record § , Doeu  eATeT 102), WEKE. BRIEFLY Hew/TioNén
N DEPIVIRS EvaL4aTIou, PASE SEREL. IS0 W ereD
W oW Pace TWELVE THT D g/ G THEPERVOD oF THIS
ORDEBL, L 1h< TEEZTED /N A gf:asszy‘ /#/ADAGIETE MAWNER.




Pefle 2-21-04
PECE 2 0F

4_> OC 1O _&;:MWJ
O ]/6:19 i‘“‘*f\ IS h\”‘o /\/O/'w*( ‘“Q//\b fs,yf;,Hy \as/

DR 7\7/?1 INTERNEWED NE Nuf/aew TIMES
PeRTe10 NG To LovE FORWIFE DuRING FRE DivoRck
Djj_;ﬁ/b UG TO Thik ToHER AS ToN6T GEZ Diefed D-

1055 OF Farljl. Ly DEJEST T4, SEVERE 29)10

j) eEsT ;41‘»«\1/«/ STRESS ASOF T-90 00 LHEL /
I Was (Lr%E) iy SYRPRIZED 13y DESOMTON Polr RS ?

FLOS cHesT Pain) HosPlal2eDd W T el

KECORDS 81D DO MENTHT; ,»J AS HROVE DS LIELL
3¢ MED! mﬂwﬁmo r JING PROBLEMS FRop) STkEss £7¢

/7"‘”} MTE arlD f/&,éf(}fv/{u L840 /—/;g;) 7Hig j?_)r)ﬂ:/.f/ Tioh
SyiED ﬁp)/wév(»D WLTRIE 1/5.%/;5 m}.z Ne/rk ’)}O

TDROKYRO Wars 1oT corten ok iATERVUED

@._ DR )\(@"Tmr‘lh o [ EK o VSOl 0L0%Y, PotipdlT EViLYYTOR.

DR Nolicie Wos i voLveD WiTeinie TusT Frowr DUk )6
WO AFTER 1y DIVORCE -
DR wWovick Has I1nfEXGTEL JWIRE OF 1)) LoV
Fols KoREN, M) (Fgf/«xéeﬁ/@ WG HER £BK)0 Qg
_J\/h;; 7S /L/// FE, oS /@/ﬁfﬁ/f//ﬁ/é’/w) AET GE 7
D) /@ﬁa&u. ,>,L/b ) 9< Anffx.,i OF MY STRESSFUL ¢ HEST (1:4/
DR Jodck NELW L an/STanTey i 70 7o o2k 70
. FQQEA} “’5 ’O/V/ AKE UP AUD //'éér/u “R H o) ﬁ/‘{f:*ﬁ,:f:‘
o JoVED HER, SHE 1ng avast vF n HE u}zf_.,m,z,w/yf/s;,a,a
T DR DS CRIED AS WELL A SHE STATED
THaT ,5‘// £ SHK B U QUE Fr w/,,/ EEINE 7277/
APeRT. 'DF, NOVIEK TS WegeEVEN CoLLED No | JTER ./fgm




DR 2-21-04

VaGgE M oF
Doc10856
O DRCWEYMUL L f\.- CHIEF oF HEAi ) EARS, //pf{_ﬂ o

4/%////,5/55/7 Y OF WHSHINSTA.

DR WES M ELLER D)aézda&fu ME W) 7H (A SEVELE.
SINUS INFECT or) B0 DLOCKBGE INOLL S)X SINus
CAVITIES A0 PASSPGES « RFCOMMEDED Suk CERY,

DR._Jodlsor) . AELINETH FAR 1i0SE 440 THeus T,
HFTER TRESTING M 7Y - SIS JFECTIIN FIR yon/ /5;/’/“?/
: 41»/772 107125 W/ THNT SUCCESS, T /0% ReFFELEDT0
DR WEYAHELER.
| DR. WEYI)igiilib R OU /=)9-0R PeERFoRMED
4 DEL T L@JQ DHF ST SIx Way S/uds
OPERSTION SusT ONE 1o 7 FRIOR 70 ¢ Vs AF1Es7 .
- DKL wyw;m LLER Prsfaf—’um 2D TS Giiformisy
‘.,S?X WEE XS 4 )’T,K He o u,s‘N@SE'/ /%g,,-

A Wog 'Pu ord pNTIRi0TiCS, Poji MEZ, ¢e7 s

/)f/D MED| 5T 100) T & ‘/Tfe/uf’ci& ELEJ DING AND SwWEILIAG |

DREYMUELLER. WS 1307 CopED oR I TERVIEWED 2

Cg;'}, DE. FLETCHER  Hzao oF iili7e mrsﬁ)»’w}/z-/ﬂ/w/wja
DR + LFTCA(VQ %5 Ség \) }// }%/ﬂj /pﬁ;‘lx,f _}22,6 /2/&// Q/ D j;

At ,..,,

,Df ru&Té?jxt'( L\)ﬁ %} \)J‘K E. @F ,,{/ 4 C//ﬁj/ Z%«w/ AnD
.,L WAS eV ilG DU I & ﬂ// SEPERFT108) OF s AL
FEO1) FoKEL AND Hot) HARD (7 LIy S o/ /y,z:: .
 DRFLIETeriER Jnigd I ,J;/EP KOLEM A Bid 1eT
O\(? i AT B Diyele E-. DK. (’!” al ur—»{zsw JHE ;";\an,ﬁ[S

oo o

I HIS BvaiaaTion) on) POGI FOUL /DR FLE THER Was




A

 DocTeRs ,
&) ARLINGToN PHYSical THEREYY. ousr RORReD
THEze?) 6T And Po7_ 0 RECEpTiomisT,
BRAD TRLATE

LATED MEFoR My SOk, N Eck 42D ~ 1P INTHRE:

e »-,~«y V- -

Fok ovEL f /: AL LYp 7o 51 D2 TE VLR RORY

BRaD RNEIT THAT L WHS SEPERNTED MID L/ED
KoReD An0 THAT I Uas KuekED To THE Growd wWrH
jESJl»{‘TOA) VoPERS, THE DEVESTETION 0F THE PossiBiuTy

_.«_.-N e

0 T yQ.SD Qr;«;ﬂ!;)/ﬁ»/, /\?,FOSC(A £ HeAV LY,

e et e T

T sHcTeps MISSING THEReRY Afpa) Tz 15 Becausk
7?7 /{/,LS,r HECENE ﬁf’j/:f!) 7o DRVWE op) T# 13 KOaQ,

BRD To10 HE /1E coulD MeT SEE Afgzyzwwzﬁ,
70 f~///9 A NEY THERR PLS /f/?/ L1188 coSTE frng T

//,—/ci%‘ HAE Y (S 467 S umw/ Y PRy 40778 sy

7 ,,t?(PLPr)UED My TECRIBLE C%(ESTFB’IIJ D Hol) 11E STRESS P
WAs 1%/{552?/%*4/5 HE AGEEED 70 KEE P SEEINE NJE

@j T/‘C" ,rc—; ")"“ /5 /)’A/jﬂ;ﬁgﬁ?{) /?”4" /)//c,{,}(ws d/":

. é: )'/\/45}1'9‘7’5(4 ﬁﬁ/fo .M/ ‘~’ ﬁf‘-*y /i'/lff /L{’lf}/" 7 L{‘P\ ._% /‘L!'/;}
!zfré Ery o7 o *f,zag-f;? é‘f?”/}f@ /,s DRI VE VE T ATES 72»/1«\,)/
Tilzray. 51«’; Dowd-D CERTA ;,)/ /-/7,)1//" fFEcorDs J/ TS

£l N~ 7 ] ~ T -5 -
| BFC&«)D NOR PET WERE CDLLED ok WIENV i WFDE

L) D}? STWART] Dul’es). (:fi'/EF?)/"f)A) M A *"(s’ﬂ A/'I/SL/LFDzSﬁ/}/aSD |76k

K. Du?ﬁ/\} TRESTE D ME FOR B VESR Ard o {alF Fok SEVERE jod/
B%rt parrl pWi7H VEEY STRonE /i/@w’f/cs T has MESSHD
‘//,7 TERR) =iy FEOM) 7 AL E MEDILET 134 éffﬁy»fg T2 ,f’w,/md
0\ jﬁ DR. DUFEN Was co/né 72 //f/ff/?zﬁ A PERK o) T ConpuTeR) ZED

A M AT .

Pﬂm /"akﬁmﬁéf% f 2 T EL %ﬁfzww//ﬁ/ M/ﬁ/A/zf AW’ A= /‘? 4




Dg;:;) :2 oY

-

0\

s inTan s

. MLL.LL— u‘%w\ =R
@ D0 RoLowD MELED. CHIFF S Qoh}uszfu \/zo eE. ﬁ%&)ﬁwfd
o I WAS SEEING DR. Masiso Fok # AHEEE Vi WAGH T
ACCESSMENT VER AecuSqTods oF DoHESTIC VIolE ek
437 TWEER KORED 410 L.
DR. Mo Wps WELL ANARE oF My LodE Fore KIREY
95 ,L éﬁi LD SIACE f&“—)/ ﬁfﬂyfﬁ’f OF LOSIAVG /A/ff
HE )<;\)F L Was {/}:‘Z){ HTED BND VERY con/FusSED
WD THoMGH 7 7?739 I 195 poT W0l ENT BT S0 ERY .
 HE THuGHT I Wouh D REMIFIT FEo THE Cabya)unicaron
SKkills. DR. M&tuko WaS VE A’y,}w AKE OF MY SEVERE.
| STKESS, CHEST Foin) A0 FrgpTyan'Ds DISTRESS.
EVEN 73064 T $16MED WP YoLENTAR] -y REFORE
CTHE DV bkcE. DE. A6uU iy TRIED To ﬁfhu//;/, )
| f}é/&f)j/ 7O LoMPLETEL] ) PROGKEN] REcousE oFPHis
KneWLEDGE 0FM/_D/\,y/f,faw PRoBLEN S
T HeDWWED odToNE ofF THE W JODLUC@’Q\Q,}éL iuAchﬁS
A7 NOETHGETE DRIVIKNG ol THE SHOULDER TrieT I
f’fr/owéf/f WAS B LOHE IN A COMVERTIRLE BM JWT
"THE 7K. WAS NOT £8LLED MR INTERNESED 2"

T
?

@’ DE ? CARDio szl AR DF. FEON) E 17 5577—'
WS TRESTINGE %f PO, ///7 }u,,«w” 5[.//5{[ CHEST oMU/
EBUSED FROL) Wid3clES TI6HTF MIN G gl ) THE-

AL PHAGUS CGousED By 7 E L f;r[/fff; 'um?f‘f‘*?l i~
M Y U FOR Tt} 7F ClIRCUn] SToNCES. FHs DE TEEDTED AJ/‘H
C'\q’ A WEDICHT, ‘or) THAT :»?) ,—"/ WA/»’/*/;—C 0F 77 THE DK, 4D /9‘{

A/f@ f.r:;// //}/ M,;"/ s »"'/..,., i THE Ps w! ,.s/fa/" fi;ﬁl/ﬁf/gz




o IR
FTFTOGA)EY S E )

(D K‘E\) CEEWE, o Q’HQE/;;, g::_i
MK. CRERE Wags v yr;‘é T DIBRCE g_w /,,;a\/\/;“/
Mﬂ BeeWE ﬁffew REPEATED Ly Fitot) mpE THAT Z

LovED Mggu W/Fffyf\f/ucif/ 1D A/Af//m f,»7:f;m 7o
HER BS T DID M7 WPOERSTOND. T CRIED AND RIED.
KEXS f? ALEGHL LIOEKED WiTH zyf CLOSELY ArD
VE Kok DLy GOT ANY WoRK Dol E EEchuSE oF
LoNSTan7 c;a/fw AND DISBELEF OF WHy7 1ES
Hﬁﬁﬁéﬂ//ﬁ]& f}.a L LoVED KORER AUD g,}f%‘mw / .;f}/f‘
A DWORLE, 4y bTI0RNEY THIED 70 ARRBNGE Fok
]CakE 400 1770 7010 AND SHE. !;,@5@»‘
O.ﬁJ.‘y‘ WEEKS BEFORE [/ 507 14 aTer £ ik
| SoHS Py FT el %w/ CRIED 10777 pIE 55

s

WO S0 BT onA . /\/_«» Yt N Ly TER lf/eﬂr»}“()

@ /V/féfﬂlﬁt:.L GALAE ﬁ/:,, %«‘)‘)/\J}f/ PR
MR Col-PEER JHEL) L DI /w?”‘/fmf“ DIvbecE
HE Kiew I LovED RARER) a/f@/,wzm{ AsT Sa1D.,
-z A//f/k,f,) VT LERTE Hing plosiE A, ou7 A
To 7L 2 MHER ﬁ}fJD L\}MM '“»-{Wé§ ot ﬁ% 7D
{3‘7 ;3")-/ '7‘/5 ‘}’(fk Duﬁ’//—c}f?}ﬁ ’-é—/ff},f.)dg?ﬂ,'; P
| ;ﬂ,f/ = f;wvwﬁ H,m.s AnD DY LZAmMS
. l L—"]r“'»"”“i) /'f ’m\r :J Lf{f A [-3 ,/» P as f/::,ﬁ.)/u”/
AS £ /n)/wm/zv o TBLE To KOREL AND Wiinid
W WTGIVE . N DARING 7HE DIVREE PRocEEDINES
L TRIED 7o 7K To HERIW THE Holls, Fiiky 1 ez




FRIEDD S Famiey

MAKE AT, Lol For KaREN. DEsTereo, sfuas. B i)
DL %ﬁ‘;*;;.)gcmxi, LOVE Fo R IKpri, Toin u/w,smxf) WS Tl G To FAX 1T
WER B/ EDani Hoseriai-clesT epind DEVESTAED . ME DS o Fonnd R ] "'"‘“‘"“—7
KE)\, £ s“Q C*’{L)’r{\"* N, MEDS, l\’/ﬂ /f.ﬁaf/‘/{. 5“ VYWE suFFER KRN
M);u TG mm FisHing-MEDS S
G Dewd DEMRIE, Saw) And HEMD 17 ALL FRoM STRONG To FEBRLE.

(D BO% sciliyn iz L0V ol KaREA-RYSHE couiio i+ STanD 70 56 £ E Dmdl
(8) Roxouui BURKET]. LoVE Febs KAREN. U8 VE STATlon) 4F0S s 70 il
@ REWEL Lyui. Taik of LoJE 40 1055, WaTilg 10 MENO Wouans. EOS
(D TorsTHy RicHardson. BRoKE €8 HEGRT T SEE KaREN T L Fail A4S fam iy,
WY TorN OL%ow), HARDSHP, HURT2AD. MEDS REEATING ME Down, MIEGHT Los
@ I N g“;“f’;;ff ConFussES, 7@1/%’?'04 1 CIRELES NEEy 07 HFST POt 4 SERDBL
)} Ty Totln) Soul. RACK P vty T I BE 5wl FiGHr THRoUGH Peial Trien DrsP-
Tra} Poul . LOUE FoR koM. Cow Fusshd HED REEA THRouG: i, DiFrewT,
A{,f KF BLF i-mi, TE2KED &F ﬂmll,y ,{f/i ORTHGMEFTE W E b b0 Fapli /,}4’5- UipAT S

RPfL‘Pr{ .57 uR+( Tws‘rhm’ T RosiH /7,\/E/<’y% QKD.C#E& T Poin). oRRIED R DIE

K }Ai RBROOKS. VEsET 757 T lyas MWays HeeT } Conl FussEn. DI SSED Hily oF

Gf WE BLFCED. Vecs ' SoKRy Faki / LOS5S LovE of KafFil Fony iy, FLilvC@EMED
0511 ST LVaLA, LUSTEVERED T 1E WIHE oF 8y Patnd 14/ leHESTAID Loss.

) SeoTl”  FELT ROD Foll ML i 5, Sws, mEDS-pysicary DIINDLING.

ALL oF THESF 1)ITHeSSES ﬁ’i‘i‘?) Sob/E STEG LT ?«/'G%f?'ij
(e 00 WIT HE oF Lol FOR JAREL: eI,
"ERK RLE Pl INCHEST, Lose AD m/,»q,////; 7@/Sz:wf}r£1u:
T IoNE oF THESE u/m;sa,;wm;e HED A | WTERY HEDN

®




o A, : ‘ g - '"‘“‘\: AT — A,
AT Hi @/ OTE =2H -04
- PacEdof

LoST Trial MEDICAL 1) Eorpyerion

AN

CIRIL o 77702 TelRosG 7-12-03,
i ;

DURINE THIS Tiej£ Priok 10 arREST
,DR QéEE f”u,oﬁp >-fow T wes op) /\/L//W»’?o
7 Dk, F"f faF"a PoGE —m '*"r:m LOMMENTS OF
DE.RICE TREGTIE ME N A GRoSSLy 41D
WOEFYLLY INADEQRUATE 4] )m»r'i,’AUT/DE?@fSSﬁMS
DURING My STex 4T 71 FaciliTy D =)b-oa
UpTo N)/ TEIAL D203 OF gPRox |2 Mo/7#S, 7
| #PD WO FROPER MEDICoTIoN S o7+ ER PER My P
CLonDITIONS, No A/Qw) TPBLIZERS AS MR UHITE clomep,
HENEIER Sou )y REcords HERE. /%x;&//// 0o ion
PER Pan,
oM APROX 7-17-03 MR RAcED To Ay cEL
W ieH deg W) SurcioE waTed FER COU//c:/f@/J
5/&/\/9‘*&»9 L GUESS, MHE PuT % o TojoFr”
A ANTIDEPCESAIT, SOME AS I T Wos 7ekn/&
i;“"vls REFORE T WBS GERESTED i oE,
I Bfcowz FDST L IpIE DI [J/Ae%,@//‘//c_//j RATED,
MY INSIDES FELT 55 /F THE S WERE CRMILING, 7Z/kﬂ/D/.L
AN N AN, \////5 /5 Q&a‘ AIELTED PAR //// 2 L Eaens.
o J0enrt SPRUNGER . M_m ESediiiic 1 Okr /W
CPRELCEVELE TRIKTO wirH AL ﬁ;uu P mf_»m)%} MﬂOD
- STATLIZER, L&M 1T, /W&Jw L 2Pk CTHE EIRST Tie EVER,
tef (i My DO)A)/ m)_z, HeL 1N é-ry[,)ﬁg.\ T ASKED IF Joomh)E.

Yy b




I —

V. 10
. SNOHOMISH COUNTY CORRECTIONS @
MENTAL HEALTH MEMO TO INMATE

S
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We received your referral/request and are responding as follows:

QO We do not medicate for sleep disturbance during the initial 30 days of incarceration.
Please rekite after 30 days if you continue having sleep disturbance. In the meantime,
_._Yyoumay order Banaphen (Benadryl) from the pharmacy to take at bedtime.

Q / Your medication status has been referred to sychiatrist or psychiatric ARNP for
review during the next available consult on: {Mon Tue Wed Thu  Fn

O We are still awaiting treatment or medication confirmation from your provider.

Q We believe your issues would be better addressed with your personal care provider after
your release from jail.

O We do not provide routine counseling or therapy sessions for inmates.
0 We do not perform court-ordered mental health evaluations.

O We need more information in order to respond to your request. Please rekite with more
specifics.

QO Your issues are outside the scope of the MHP office and have been referred to:
» Medical staff
> Sergeant’s office

Classification/Counseling staff

v

Jail Administration

‘/

Other ’ _

\’

Staff comments: j anfig 5?{U‘%/f 50 wf ‘?’ _ ’fD"N’/’{ ’[’/L‘q W&fz/

Py =, 2/24 )1/

.M#ntal Health Staff Date’
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MUENSTER & KOENIG

ATTORNEYS AT LAW N {v ///
JOHN R. MUENSTER, INC., P.S. SUITE 2220
JOHN R. MUENSTER 1111 THIRD AVENUE
Attorney at Law SEATTLE, WASHINGTON 98101
KiM D. KOENIG TELEPHONE: (206)467-7500
Attorney at Law FAX: (206)467-0101

EMAIL: JMKK 161 3@aol.com
February 11, 2004

LEGAL MAIL-SPECIAL MAIL;, CONFIDENTIAL

ATTORNEY CLIENT PRIVILEGED CORRESPONDENCE;
DO NOT OPEN EXCEPT IN PRESENCE OF CLIENT

Mitchell Varnell
c/o Snohomish County Jail
1918 Wall St.
Everett, WA 98201
Re: Enclosed Releases

Dear Mitche_l‘l:

Enclosed please find five general releases and five medical releases for you to sign and date and
return to me in the enclosed self-addressed, stamped envelope.

Best wishes.
Very truly yours,

MUENSTER & KOENIG

A
o 7 ‘ § . 7
\1 1[/; .»,:_}_‘:A " -ﬁ:'//,f'/f f e
/ Pt /% ; LCLA, T
By:

Andi Anderson
Legal Assistant

Enclosures

/cY




MUENSTER & KOENIG

ATTORNEYS AT LAW
JOHN R. MUENSTER, INC,, P.S. SUITE 2220
JOHN R. MUENSTER 1111 THIRD AVENUE
Attorney at Law SEATTLE, WASHINGTON 98101
Km D. KOENIG TELEPHONE: (206)467-7500
Attorney at Law : FAX: (206)467-010}

EMAIL: IMEK o 3aolcom

CONSENT FOR RELEASE OF INFORMATION

I, the undersigned, hereby authorize

(Health Care Provider)
to disclose to the law firm of Muenster & Koenig, John R. Muenster, Attorney at Law, Kim D.
Koenig, Attorney at Law, and/or any employees of said attorneys, the following information:
Complete medical records, including all the clinical or hospital records in full. This includes, but is
not limited to, x-rays, diagnostic testing of any nature, laboratory tests, correspondence, notes,
written records, chart notes, or written documents of any nature within the meaning of the Uniform
Health Care Act.

I consent to the release of information regarding myself which may be protected by local, state
or federal laws which could pertain to testing and/or treatment for HIV infection, AIDS, sexually
transmitted diseases, mental health problems, alcohol or drug abuse. I understand that I may prevent
the release of such protected information by filing with you a "Prohibition Against Disclosure of
Protected Information” form. I hereby release you from all legal responsibility or liability for the
release of the above-mentioned information. I understand that I have the right to withdraw this
authorization at any time in writing.

I understand that the information disclosed may be subject to redisclosure and may not be
protected under state and federal laws protecting health care information unless protected by specific
statutes protecting more sensitive information (e.g., 42 C.F.R. Part II for Alcohol and Drug
Treatment Records; Ch. 70.24 RCW for HIV/STD/AIDS information).

’ This release authorizes disclosure through means of inspection, photocopying, or interviews )
( of the above-named medical provider in connection with the above-listed medical records.
You are hereby instructed that I specifically deny access or disclosure of this information to
- the following: Any health care provider who has previously provided health care to me unless I have

" given a separate authorization in writing to you. Any other disclosure is denied except as required
under the Uniform Health Care Act and only in strict compliance with the Act.

This consent is subject to my revocation at any time, except to the extent that action has been
taken in reliance thereof and unless earlier revoked, it shall expire within 90 days from the date of'this

release.
/05



All other medical release authorizations are canceled upon receipt of this medical release
authorization.

DATE:

WITNESS CLIENT/PATIENT

[ok




MUENSTER & KOENIG
ATTORNEYS AT LAW

JOHN R. MUENSTER, INC., P.S. SUITE 2220
JOHN R. MUENSTER 1111 THIRD AVENUE
Attorney at Law SEATTLE, WASHINGTON 98101
KiM D. KOENIG TELEPHONE: (206)467-7500
Attorney at Law FAX: (206)467-0101
EMAIL: INANTG] 3 @aol.com

AUTHORIZATION FOR RELEASE OF INFORMATION

I, , do hereby authorize the law firm of

Muenster & Koenig, John R. Muenster, Attorney at Law, Kim D. Koenig, Attorney at Law,
and/or their employees, to contact the company, agency, or facility set forth below and receive
any and all information or records that they may request. This includes, but is not limited, to
inspection, copying and taking notation from all sources of information and records compiled

by staff or professionals at

DATED this day of , 2004.

Signature:

/o7






SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON,

PLAINTIFF

MICHELL VARNELL,
DEFENDANT

1. INTRODUCTION.

NO. 02-1-00390-1

DEFENDANT’S SUPPLEMENTAL
MEMORANDUM IN SUPPORT OF
RECONSIDERATION OF MOTION
FOR NEW TRIAL

NOTED FOR HEARING: |9
MONDAY, APRIL }, 2004, AT

1 PM BEFORE THE HONORABLE
LINDA KRESE.

THE DEFENSE MEMORADUM IN SUPPORT OF RECONSIDERATION OF MOTION
FOR NEW TRIAL CONTAINS A REPORT BY A PRIVATE INVESTIGATOR OF
INTERVIEWS WITH POTENTIAL DEFENSE WITNESSES , WHICH SHOULD HAVE

BEEN OBTAINED BY TRIAL ATTORNEYS.

RESPECTFULLY SUBMITTED, 4-|L. &t

MITCHELL VARNELL

/04
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Il NV ES TI1I G A T1 V E S ER VI CE S
April 15, 2004 10812 Forbes Cr. Dr.
V=107
To: Mitchell Varnell
Kirkland, WA 98033
From: Leigh Hearon 495 827-5808
Re: State v. Varnell: Fax 425 803-3036

#02-1-00390-1
Interviews with medical caregivers and legal counsel

www.hearonpi.com

On April 14 and 15%, [ interviewed via phone the following people in regard to your

case:

4.

5.

Dr. Budge Smith, cardiovascular specialist
Dr. Kris Kyro, psychologist

Dr. Weymuller, surgeon

Jay Michael Gallager, lawyer

Dr. Donald Rice, psychiatrist

Here is the status of interviews with the other care providers you wished me to

interview:

1.

Dr. Roland Mauiro, Director of the Anger Management & Domestic Violence
Program at Harborview Medical Center: Dr. Mauiro could not meet with me
this week. We have a 2-hour appointment set up for next Wednesday, April
21*. Mr. Mauiro charges $300/ hr. for consultations, and will require
payment at the time of our meeting.

Gtate v Varnell—Interviews with medical/leoal nrovidere—1
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2. Dr. Stuart Dupan, Swedish Pain Center for Swedish Hospital, Seattle: Dr.
Duyan cannot meet with me until next Wednesday or Thursday (April 21* or
22"). In addition, your file is in storage and will have to be retrieved. There

is a small cost of obtaining your file from storage; Dr. Dupan also charges

$475/ hr. for consultation and records review. Payment for this interview is

required at the time we meet.

3. Dr. James Fletcher, White Horse Family Medicine, Arlington: Dr. Fletcher
will not speak to me outside the presence of the clinic’s attorneys. Your
medical files already have been sent to John Muenster. The attorneys for the
clinic are supposed to call me to review the questions I will ask Dr. Fletcher.
Dr. Fletcher charges $600/ hr. for consultations, and will require payment at
the time he is interviewed. I do not know, as yet, if the clinic’s attorneys will

request fees for their time.

4. Dr. Natalie Novick-Brown: I was informed that Dr. Novick-Brown was now
practicing in FL. In fact, she has returned to Western Washington. I have left
a message for her, but have not received a return phone call.

Following are recaps of my interviews with your caregivers and divorce attorney.

Gtate v Varnell—Interviews with medical/leoal nravidere-—?
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Dr. Budge Smith
April 14%, 2004

Dr. Smith recalled your consultation with him on February 27, 2001. He sent his
chart notes of that visit to John Muenster on March 17, 2004.

Your then rehab physician, Dr. Steven Taylor, had referred you to Dr. Smith. At the
time, you were experiencing chest pain, pain in your right arm, right arm weakness, and
disorientation. He was aware that you had had multiple surgeries, and that your pain
symptoms resulted from a number of issues. He believed your chest pain was due to
your esophagus squeezing your chest, and that the chest pain was a symptom of stress.
Your EKG was normal, as was a treadmill test in excess of 20 minutes. Therefore, Dr.
Smith assumed that the chest pain was due to a psychophysical source.

Dr. Smith recalled that you were extremely anxious about an ongoing divorce
proceeding and attendant custody battle. Today, he cannot recall the specific issues that
were causing you stress, but he does remember your constant worry about the future of

your family.

Dr. Smith said he recommended trying Reglan, a neuroleptic prescribed medication
used to treat gastrointestinal problems. In his notes, he states that you were “highly
motivated” to try Reglan therapy. Dr. Smith also was aware that you were currently on
what he called “a pain cocktail program,” under the supervision of Dr. Steven Taylor.
Dr. Smith did not see any problems adding Reglan to the other medications you then
were taking. He continued to refill your prescription for Reglan up to the time of your

arrest.

However, since the time of your consultation with Dr. Smith, Reglan has undergone
increasing scrutiny by the medical profession. It is now recommended for short-term
use only, because of the adverse effects some long-term patients have felt.

The most prominent symptom chronic users of Reglan have experienced is Tardive
Dyskinesia, a movement disorder that causes people to involuntarily grimace, blink
their eyes, and make other repetitive movements, often without their knowledge.
Tardive Dyskinesia also has been linked to psychological problems, as well.

Other side effects from taking Reglan include confusion, restlessness, and unusual
irritability.

Attached are printouts from Web sites describing the usages and potential problems
associated with Reglan. Additional information is available at www.reglan-

iawsuit.com.

State v Varnell—Interviews with medical/leoal nroviderc—3
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CONSULTATIVE HISTORY AND PHYSICAL EXAMINATION

PATIENT: VARNELL, Mitchell L.
DATE: 02/27/01

REFERRING PHYSICIAN: Steven Tayler, M.D.
CONSULTING PHYSICIAN: Budge H. Smith, M.D

REASON FOR CONSULTATION: Evaluatiots of chest and arm discomfort.

HISTORY OF PRESENT ILLNESS: Mr. Yamell is a 39-ycar-¢id construction and landscaping
doveloper, who has had multiple surgeries for cervical disk diseass and lumbosacral injuries, He has seen
Dr. Taylor for unfortunate narcotic addiction associated with depression given his chranic back problems
and puin. Hu is currently on 2 pain cockiail program including medication with Neurontin 600 mg t.id.,
Wellbutrin 150 mg p.o. b.i.d. for his depression. He also has noted some chest pain. which he states is
quite disabling and severe from time ta time. It occurs when he is cmotionally swessed. He has recently
begun Lo jog with his 8-ycar-old son and states that he does not typmn with physical
activity. He denies nausea, vorniting, shortness of breath, or diaphoresis with his chest discomfort.

He states his discomfort has several components. He was once kicked 1n the chest and has tenderness in
his chast, Over the past 30 days he has also noted right arm radiating discarnfort that he daseribes like
ncrve pain and associated right arm weakness. He also gets disoriented.when he gets his chest discomfont,
He has had an upper Gl, which was evidently unrevealing. He denies any assoeiated symptorns with food
or relief with food, but clegrly there is 2 component of stress related with this chest discomfort by his
deseription. He has been tned on Propanolol with some celief, but his pain returned despste increasing
doses of the medication and pain cockuai! also relieved his discomfort temporarily. He denieg the use of

recreational drugs.

He states [ie has been under a gxeat deal of cmotional stress, as he has been served divorce papers by his
wifc and he is in 2 custody battle for his children. His other past medical problems revolve around chronic

séinus drainage.

CARDIOVASCULAR RISK FACTORS: No history of tobacco use, hypertension, diabeles,
hyperchelesterolemia or a family bistory of ischemic heart disease.

CURRENT MEDICATIONS: Neurontin, pain cocktail and Wellbutrin.

PHYSICAL EXAMINATION: )
Vital signs: Blood pressure is 120/88, heart rate 15 95 and regulac.

HEENT: Unremarkable without xanthelasmas or xanthomas.

Neck: Carotid upstcokes are 24 bilaterally without associated bruils, Jugular veins ate flat. No
thycomegaly (s evident,

Ches: The patient has mild tendermness around his xiphoid process.

Lungs: Clear throughout without rales, rhonchi of wheezes.

Cardiac: Demonstrates a normal S1 and S2. No murmurs, rubs, gallops, heaves or clicks are
evident.

(Continued)
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Page Two - Consultative History and Physical Examination
VARNELL, Mitchell L.
02727101

PHYSICAL EXAMINATION CONTINUED:

Abdomen: Soft, nontender. Bowel sounds present and normoactive. No hepatosplenomcgaly is

evident.
Extremiries:  Without cyanosis, ¢lubbing or edema.

On meadmil! the patien: excrcised for 10 minutes and 39 yeconds on the standard Bruce protocol. Restng
bload pressure was 138/88 and heart rate was 95. At peak stress blood pressurc was 186/76 and hear rate
was 154, The patient had mild chest discomfort throughout the conrse of his study, which did not increase

with exertion.

His 12-]ead EXG at rest was normal and absolutely no ST-T wave abnormalities occurred with stress.

Functional aerobic capacity is normal and no arthythmias are evident

IMPRESSION: Clronic multifactorial chest pain without evidence of myocardial ischemia.

RECOMMENDATIONS: 1 think that the paticnt’s discomfort has multiple facets, He certamnly has a
conponent of chest wall syndrome and [ am concemned about his right upper arm ncurologic pain and

weakness, which would suggest eervical radiculopathy and with iis previous surgeries I am concemed

that lie is possibly developing nerve compression. 1 tried to call Dr. Taylor today, but he is out of the
office and we will touch base with him next week. | urged that the patient's recent right upper arm

discomfort, that Dr. Taylor is unaware of, 1s aggressively evaluated.

He may have a component of stress related esophageal dysmotility, given that it appears to be related to
his psychological stress and [ have a low threshold for trying him on Raglan or caleium channe! blocket, |
think Raglan would be the mast responsive course of therapy without interfering with his depression and

other active medical problems. It is certainly not habit forming.

At the end of my interaction with Mt. Vamell, recognizing that Dr. Taylor was gone for the week. the
patien: was bighly motivated for a trial of Raglan therapy, 10 mg ac and ¢.h.8. will be started with 12
tablets given because the patient should notice the respansiveness (f he has esophageal dysmotility a5 a
component of his discomfort. It is cledr that his cardiovascular fitness is quite good and 1 do not feel that

he has myocardial ischemia as a companent of his chest pain and arm pain syadrome.

Thanks very much, Steve, for asking me to see this challenging patient with you.

Budge H. Smmuth, MDD
BHSAs

et steve Taylor, MLD.
P 0272704

T, 02428101

114

A aFBf 197 <Pr ATONAAED (L




Dr. Kris Kyro
April 14", 2004

Dr. Kyro treated you on a semi-regular basis from January 2001 to October 2001. He
testified at your court hearing regarding child custody. Dr. Kyro recalls testifying he did
not consider you at risk to act violently. He has sent a copy of your file to John
Muenster.

In addition to emotional issues, Dr. Kyro treated you for pain disorder and
depression stemming from your L&I claim. Your pain medication doctor, Steven Taylor,

referred Dr. Kyro to you.

Dr. Kyro diagnosed you as anxious, nervous, and stressed out. He worked with you
to try to alleviate your stress so it wouldn’t negatively impact your pain level. He was
concerned that your muscle tension was contributing to your pain.

Your treatment with Dr. Kyro started shortly after your wife served you with
divorce papers. Dr. Kyro said that you really seemed to care about Karen, but were
frustrated about what was happening, particularly in regard to the restrictions imposed
about seeing your children.

Dr. Kyro said you obsessed a lot about your pending divorce, especially how it
would impact the lives of your children. Dr. Kyro said you were determined to remain
involved in your children’s lives.

There were times, Dr. Kyro said, when you “relived” some strong feelings about the
marriage ending. His recollection is that you felt Karen shared equal blame in the
altercations you had with her. However, he does not recall you speaking with any
particular anger toward Karen. He said your feelings were more of anxiety and
depression over the situation. He recalls you telling him you did not want to get

divorced.

Dr. Kyro said he gets “alot of angry guys” in his office, and his impression was that
you did not fall into the category of being one of the men so angry that there was
concern about you acting out.

Dr. Kyro said you often felt overwhelmed by your chronic back and neck pain. He
said you often felt disabled because of its severity, which he ranked as often 9 on a scale
of 1 - 10, with 10 as the worst pain you’d felt.

On some occasions, Dr. Kyro felt you had been over-medicated, which was reflected
in the way you physically presented.

Dr. Kyro said that at the beginning of therapy, you were “pretty impaired
psychologically.” At times, you seemed to track, but you often would get ruminative,
and go over the same information incessantly. Dr. Kyro said the thought of losing your
family was “eating you up.” By October 2001, he believed you had reconciled yourself
to the divorce, but were still deeply troubled with the prospect. You were having
difficulty thinking about anything else.

State v Varnell—Interviews with medical/leoal nrovidere—4
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Because of the magnitude of the medications you were on at the time—Dr. Kyro
recalls in October 2001, you were taking Wellbutrin, Zanax, Neurotrin, Oxycontin, and
Flexeril, all prescribed by Dr. James Fletcher, you new pain med doctor—you had a
“flattened” personality. Dr. Kyro could see your stress level fluctuate, but thought your
intrinsic personality remained the same. However, you showed signs of sedation and
fatigue.

Dr. Kyro was unaware that you had been charged criminally in Snohomish Co.
Superior Court until after your conviction.

Gtate v Varnell—Interviews with medical/leoal nrovidere—5»
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Dr. Ernest Weymuller
April 15, 2004

Dr. Weymuller had two consultations with you and performed surgery on your
sinuses in January 2002.

He has no independent recollection of you talking about your family or any
domestic issues. Dr. Weymuller did note that you presented “a flat effect,” meaning
your mood was less expressive. He said depressed people often present this way.

The surgery Dr. Weymuller performed was fairly extensive, and he anticipated that
your recovery would take about two months. He said you would not necessarily be out

of pain following surgery.

Dr. Weymuller does not know what your recovery was like, because he did not see
you following the surgery.

He acknowledged that your pain level clearly could have affected your thought
processes, but felt you were capable of making the decision to have surgery.

State v Varnell—Interviews with medical/lecal nroviders—a4
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TranscriptView Page 1 of 3

VARNELL. MITCHELL LEE U6828700

Clinic Notc Authenticated

Service date: 21-nov-2001

Dictated by Wood, MD, T Davidon 21 -niog-2001

CLINIC NOTE

T NAME: VARNELL, MITCHELL
NUMBER: U 6-82-87-09
DOB: 06/21/1561
DOS: 1172172001

OTOLARYNGOLOGY CLINIC

BRIEF HISTORY:
mr Y ar“cU isa 40 y\,&FOId g'cﬁﬂcﬂ}dﬁ with.a chwf \,ompiamt uf chrom«. fatigue. He has a. 10 year

reportq pogtnasa} drip with- green to brown sputum ThlS postnasal dripis exacerbated by exercxse and
most prominent in the morning. In addition, he complains of chronic. halitosis. The patient notes that his
symptoms are mitigated by antibiotics. He has taken numerous different antibietics over the preceding -
10 years and has had multiple courses of ‘antibiotics up to three weeks. He notes that.after discontinuing
his antibiotics, his symptoms return to their baseline within two weeks. He has taken a tapered seven-
day course of prednisone in the past and reports that it provided some relief of his symptoms. Mr.
Varnell has undergone allergen screening which was negative. He denies symptoms of allergic rhinitis,
including sneezing and itchy eyes. Mr. Varnell also complains that all of his body fluids are thickened.

Mr. Varnell underwent asepl lieved him of his previous nasal obstmctxon
In 1999, he underwent endos} P M, vided no relief, and again in 2000 he
underwent another endoscopq e d no relief.

PAST MEDICAL HISTORY| Sy Bk Ca

Anxiety, lower back pain, thrc{a Cenneet 51”:‘ ’“3? Tint lumbar spine surgeries, hepatitis C, history
of hiatal hernia, and now the quxs P - ha< has reportedly been working him up for

Sijogren QVT‘luFOmE ‘1

CURRENT MEDICATIONS Bactroban nasal spray which provides no relief for the patient, Neurontin,
Xanax, and Roxicodone. The patient has taken decongestants, antihistamines, and nasal steroids in the
past, but none of these agents provided relief of his symptoms.

SOCIAL HISTORY:
The patient denies the use of tobacco
and alcohol. He is the manage of an excavation company, but reports that he is working less and less

s A Fuie

secondary to his fatigue.

ALLERGIES:
NOG KNOWN DRUG ALLERGIES.

https://mscape.mcis. washington.edu/mscape/Transcripts/TranscriptView.aspx YU6828709+... 4/ 142004
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REVIEW OF SYSTEMS:
Please see the Patient Intake Survey for a full review of systems.

PHYSICAL EXAMINATION:
GENERAL.: The patient is alert and interactive with a normal voice. HEENT: Eyes: Pupils are equal,

round and reactive 1o light bilateraily. Extraocular movements are intact. There is no afferent pupiliary
defect. Ears: External auditory canals and tympanic membranes are clear bilaterally Nose: The patient
has a slight left septal deviation. The nasal mucosa is pink and healthy-appearing. There is no visible
purulence nor are there any visible masses or lesions. Oral cavity: There are no masses or lesions.
Indirect laryngoscopy: The true vocal cords are mobile bilaterally. There are no visible masses or
lesions. NECK: The patient’s neck is soft and nontender. Normal anatomic landmarks are present. There
are no masses or lesions. NEUROLOGICAL.: Cranial nerves II through XII are intact. The patient does

have a slightly flattened affect.

RADIOGRAPHIC STUDIES:
Review of a CAT scan of the sinuses performed in October 2001 reveals residual ethmoid cells with

bilateral partial opacification.

Fiberoptic examination reveals healthy nasal mucosa. The nasofrontal duct is not visible. The true vocal
cords are mobile bilaterally, and there are no visible masses or lesions.

R

IMPRESSION AND PLAN:Mr. Varnell's. symptoms of headache, fatlgue and postnasal drip could all
be attributed to chronic sinusitis. The patient's presentation, however, is complicated by his multiple
meu}czd roblems. In addmon ‘his history of occasional heartburn an Symptoms ‘of morning postnasal

tiree-week course of stel oids and Auomentm If this proves to be an effective ther apy and provides:
‘a«.fmcr improvement

of the | patient's symptoms, we may manage his sinus disease with biannual or triannual: courses of
steroids and antibiotics. If despite the steroids and antibiotics, Mr. Varnell continues to have postnasal
drip, we have given him a prescription for Protonix to address his possible gastroesophageal reflux
disease. If Mr. Varnell's sinusitis symptoms persist after taking both medications, he plans to follow up
with us in onc month forplanning of revision endoscopic sinus surgery.

A cystic fibrosis DNA blood test was ordered to determine whether the patient might be a cystic fibrosis
carrier, accounting for his thickened secretions.

. DAVID WOOD, MD
RESIDENT

'EYMULLER, MD
PHYSICIAN, DEPARTMENT OF OTOLARYNGOLOGY BOX 356515

ELECTRONICALLY AUTHENTICATED ON: November 30, 2001 15:04:11
ERNEST A. WEYMULLER JR'MD

Professor & Chairman
Dept. Oto/Hcead & Neck Surgery
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Jay Michael Gallager
April 15, 2004

Gallager recalls you as a demanding client. He said you were very obsessive about
your divorce case, but did not think you presented any danger to your family.

He remembers you telling him how much you loved your wife, and not wanting to
lose her. He thinks Karen manipulated things to work to her advantage. For example,
he recalled that Karen once sent you a birthday card, and you reciprocated with a
bouquet of flowers. In doing so, you violated the existing protection order, but Karen

was not culpable by sending you the card.

Gallager usually sets up 1/2 hour meeting with his clients, and bills them for 1/2
hour each month for phone calls, whether any are made or not. In your case, Gallager
said he had to set aside 1-1/2 hours for consultations, and ended up billing you for 10
hours of phone time each month, because of your obsession about your case.

When you met with Gallager, Gallager said he couldn’t get rid of you. He would
literally turn off the lights, get his keys, load up his car, and you would still be following
him around, asking him questions. Gallager said his focus was on trying to get you
visitation with your children. He said it was difficult to keep you focused.

Gallager recalls you saying on several occasions that you wanted to talk to your wife
and make things OK. You cried all the time. You were extremely emotional when

talking about your children.

Gallager also recalls you complaining on a regular basis about chest pain. He
believes your problems and attitude were exacerbated by over-medication. He recalls
you were taking at least 17 different pills a day during the time he represented you. He
described you at this time as paranoid, hyper, emotional, and anxious. At times, you
seemed mentally confused.

When you called Gallagher, which was frequently, you would ramble on and on,
sometimes for hours, about the same thing. Galla%er said he hung up on you several
times, because you would not stop talking about the same thing.

Gallager said that at least a third of his male clients tell him, “I should just take a gun
and shoot my wife.” He doesn’t recall if you ever said something similar, because, he

said, he hears it so often he tunes it out.

Gallager said that at some point in the proceedings, Karen agreed to let you have
back your hunting rifles. He wondered why Karen would agree to do this, if she were
truly concerned that you might be violent towards her.

State v Varnell—Interviews with medical/leoal nravidere—7
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Dr. Donald Rice
April 15, 2004

Dr. Rice intermittently treated you from March 1998 until February 7, 2002. You
presented problems of a mixed effect of anxiety and depression.

Dr. Natalie Novick-Brown requested his records from your file when you were
going through your divorce. In March 2004, John Muenster requested your records. Dr.
Rice wrote back a letter stating he would provide the records for the cost of copying

them, which is $250.00.

Dr. Rice diaﬁnosed you with anxiety and depressive disorders not otherwise
specified, and chronic pain disorder associated with medical conditions.

Dr. Rice recalls that you would see him regularly in a time of crisis, then drop off for
significant periods until another crisis occurred. There were several times when you-
didn’t show up for scheduled appointments. Dr. Rice cannot recall at this time what

prohibited you from coming in.

Dr. Rice prescribed for you, at various times, Risperdol, an anti-psychotic used to
treat schizophrenia, Zanax, an anti-anxiety drug, Gabitril, an anti-seizure drug, and
Neurotrin, for pain. He continued to prescribe these medications for you up until the
time of your arrest.

Dr. Rice also prescribed on rare occasions Oxycontin for you when you were unable
to get into a pain clinic. Dr. Rice did not see any signs of drug-seeking behavior; he said
there was never any question that you experienced chronic pain. You often exhibited
signs of acute distress, both from physical and psychic pain.

Dr. Rice co-counseled you and Karen a couple of times, early on in your treatment.
It's his understanding that your marital problems pre-dated seeing him. He remembers
Karen accusing you of being too demanding of attention and too critical of her. He
remembers you as believing Karen was too critical of you, never grateful, and
unsympathetic to the pain that you were in. Dr. Rice’s impression was that both of you
were in a state of no compromise. He believes you were trying to hold onto the
marriage, while Karen was trying to get some distance.

Dr. Rice remembers you talking to him about concerns of over-medication and
mixing medications. Dr. Rice knew that you were seeing a pain med specialist. He
believes he talked with one of your pain med doctors on one occasion.

On January 11, 2002, you complained to Dr. Rice of chest pains that you said had
been described to you as “only stress.” At that time, you were walking with a cane
because of chronic pain from sciatica nerves. You had been housebound for three -
months, trying to protect yourself from your pain. You told Dr. Rice that your right arm
hurt and was weak, and your life felt out of control. Dr. Rice started you on a new anti-
depressant at that time (phonetic spelling: Zercil). Until November 2001, you had been
on Efflexor, another anti-depressant. ’

You often told Dr. Rice how much you loved your wife. He believes you were very
dependent on her, and saw her as a valuable person. He said your one wish was to be a
good father to your children. You told him this, over and over again. Dr. Rice recalls
that a lot of your activities revolved around your children.

State v Varnell—Interviews with medical/leoal nravidere—R
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You were emotional in sessions with Dr. Rice, but never lost control. You often
spoke with vigor, but never raged. Dr. Rice described you as a circumstantial kind of
guK and over-inclusive, who said more than you had to say. He said it was hard for you
to honor the boundaries of the session; there always was just one more thing that came
to mind. It sometimes took you a long time to get to the point.

You told Dr. Rice that you often felt confused. You were unable to work because of
your physical pain, and had trouble concentrating on usual tasks, such as getting
estimates done.

At your last scheduled meeting with Dr. Rice on February 7, 2002, you continued to
express concern over the side effects you were experiencing with Risperdol.

SQtate v Varnell——Interviews with medical/leeal nrovidera—9
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April 16, 2004

I have directed Leigh Hearon to submit her investigative report dated April 15", 2004 to
the Honorable Linda Krese.

Mitchell Varnell
April 16, 2004
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VARNELL MITCHELL LEE U6828709

Clinic Note Authenticated

Service date: 10-jan-2002

Dictated by Murphy, MD, Michael Patrick on 11-jan-2002

CLINIC NOTE

Patient: VARNELL, MITCHELL LEE
MR#: U6828709

Visit: 01/10/02
Dictator: MICHAEIL MURPHY, RES

OTOLARYNGOLOGY CLINIC PREOPERATIVE HISTORY AND PHYSICAL VISIT

SUBJECTIVE:

Mr. Varnell is a 40-year-old gentleman witha 10-year history of chronic sinusitis. The primary
symptoms are that of near constant, 7/10 bifrontal and occasional bilateral retro-orbital pressure. In.
addition, he reports frequent postnasal-drip with green to brown sputum. These primary symptoms
respend bricfly to multiple courses of anlibig(ics he has had in the past. but these symptoms promptly
return once he completes his courses of antibioctics.

1e has undergone endoscopic sinus surgery in 1999 and again in 2000. Despite these prior procedin:es, :
e continues to have difficulties with his primary symptoms.

ol

¥

g

ASSESSMENT/PLAN: The risks and benefits of revision endoscopic sinus surgery werc explained to
the patient in depth. Specifically, the risks of cerebrospinal fluid leak, diplopia, and even potentially:loss.
of vision were explained to the patient in depth. He understands these risks and wishes to proceed with

the surgery.

Approximately 25 minutes were spent in consultation with the patient during this visit.

MICHAEL MURPHY, MD
RESIDENT, Box #356515

ERNEST A WEYMULLER, MD
ATTENDING PHYSICTAN, Box #356513

ELECTRONICALLY AUTHENTICATED ON: January 17, 2002 16:47:06
ERNEST A. WEYMULLER JR MD

Professor & Chairman

Dept. Oto/Head & Neck Surgery
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VARNELL, MITCHELL LEE U6828709
Operative Report Authenticated

Service date: 14-jan-2002
Dictatcd by Heydt, MD, Jennifer L. on 14-jan-2002

OP REPORT

I'T NAME: VARNELL, MITCHELL
NUMRBER: U7 6-82-87-09
DOS: 01/14/2002

PREOPERATIVE DIAGNOSIS:
Chronic sinusitis.

POSTOPERATIVE DIAGNOSIS:
Same.

OPERATION:

1. Bilateral sphenoidotomy.

Bilateral nasofrontal duct decompression.
Rilateral revision maxillary antrostomy.

[WE I N

ANESTHES]A:General endotracheal.

SURGEONS:
Ernest A. Weymuller, MD, Attending Physician
Jennifer L. ieydt, MD, Resident

OPERATIVE INDICATIONS:

Mr. Varnell has a long history of sinusitis and is status post endoscopic sinus surgery in the past. He has
persistent thick nasal drainage and frontal-and periorbital pain and pressure. A CT scan reveals mucosal
disease in the naso frontal duct region. He is therefore being taken to the Operating Room for revision
endoscopic sinus surgery.

OPERATIVE FINDINGS:
1. Edematous mucosa of the bilateral nasofrontal duct region.
2. The rest of the ethmoids and ‘maxillary sinuses appeared healthy.

OPERATIVE PROCEDURE:

After written consent was obtained, the patient was taken to the Operating Room and placed supine on.
the operating table. After adequate I'V sedation was provided, the patient was cndotracheally intubated.
The head of the bed was rotated 90 degrees and the eyes were taped shut. The anterior origin of the left
middle turbinate was injected with 1% lidocaine with 1:100,000 epmephrme The face was prepped -and
draped in standard sterile fashion. The left nasal passage was found to be-quite narrow. A 30 degree
endoscope was introduced and passed into the middle meatus. The sphenoid ostium was identified in the
sphenoethmoid recess with'a #7 sucker. The ostium was enlarged with upbiting Kerrison's and the
microdebrider. Dissection was continued forward. Any remaining ethmoid cells were opened with an

https://mscape.mcis. washington.edu/mscape/Transcripts/TranscriptView.aspx 7U6828709+... 4/14/2004
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uphiting Kerrison and themicrodebrider. The patient was found to have persistent agger nasi cells, with
edematous, hypertrophied mucosa. These cells were opened. Upon opening these cells, the nasofrontal

duct was visualized. The nasofrontal
duct was decompressed widely. Again, there was an edematous, hypertrophicd mucosa in this area.
Finally, the patient was found to-have a residual uncinate process. This was removed with backbiting

forceps and a microdebrider.

The anterior origin of the right middle turbinate, as well as the posterior origin of the right middle
turbinate were injected with 1% lidocaine with 1:100,000 epinephrine. The 30 degree endoscope was
introduced. The sphenoid ostium was identified with a #7 sucker. The ostium was enlarged with an
upbiting Kerrison and the microdebrider, Again, any remaining ethmoid cells were slowly opened with
upbiting Kerrison and microdebrider. The patient was noted to have residual agger nasi cells. These
contained edematous hypertrophied mucosa. Once these were opened, the nasofrontal duct was
visualized. The nasofrontal duct was decompressed with upbiting Kerrison's and microdebrider.

The patient was also found to have residual uncinate on the right maxillary sinus. This was removed
with backbiting forceps and a debrider. At the end of the bilateral dissection, the patient had widely
patent sphenoidotomics. All anterior and postorior cthmoid cells appcared to be open. The nasofrontal
ducts were widely decompressed bilaterally and bilateral residual uncinate process had been removed.
Floseal was applied to the sinuses bilaterally. Next, a single Merocel was placed inthe middle meatus
hilaterally.

The patient was allowed to awaken from anesthesia and was extubated without difficulty. He was
transported to the Recovery Room in'good condition.

F1aR

Doctor Weymuller was present for the entirety of the case.
ESTIMATED BLOOD LOSS:100 cc.

IV FLUIDS:Maintenance.
COMPLICATIONS:None.

JENNIFER L. HEYDT, MD
RESIDENT

ERNEST A, WEYMULLER, MD
ATTENDING PHYSICIAN, DEPARTMENT OF OTOLARYNGOLOGY BOX 356515

ELECTRONICALLY EDITED AND AUTHENTICATED ON: January 17, 2002 17:27:59
ERNEST A WEYMULLER JRMD

Professor & Chairman

Dept. Oto/Head & Neck Surgery

JLH|18:501:01/14/2002jas{21:431:01/14/2002
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

DL-1-00390-1 wn

STATE OF WASHINGTON, ) No. 93-1-60390-1-
)
Plaintiff, ) DEFENSE COUNSEL’S SENTENCING
) MEMORANDUM
v )
)
MITCHELL L. VARNELL, ) Noted for Hearing: Monday, April 19,
' ) 2004, at 1:00 p.m.
Defendant. )
)

L Introduction

Mitchell Varnell was found guilty by a jury of five counts of the offense of solicitation
to commit first degree murder. After the verdict, Mr. Varnell’s trial counsel withdrew at his

request and he ultimately retained the undersigned to represent him in a motion for new trial.

ORIGINAL

MUENSTER & KOENIG

JOHN R. MUENSTER, INC., P.S.
1111 THIRD AV% SUITE 2220
DEFENSE COUNSEL’S SEATTLE, WASHINGTON 98101
SENTENCING MEMORANDUM - | FAX: (206)467-0101
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The Court recently denied that motion. Mr. Varnell has filed several documents with the

Court stating that undersigned counsel has been discharged.

At a hearing before this Court on March 15, 2004, the undersigned advised the Court
that 1 was willing to continue to represent Mr. Varnell at the sentencing, because I wanted
to brief legal grounds for imposition of an exceptional sentence and did not believe that Mr.
Varnell had the sufficient legal training or experience to brief those issues. However, in
response to the Court’s inquiry, Mr. Vamnell declined to state whether or not he preferred the
undersigned to continue as his counsel for sentencing.

Accordingly, this memorandum is submitted to brief the Court on the grounds
available for imposition of an exceptional sentence, as promised by the undersigned at the
March 15" hearing. Mr. Varnell has availed himself of the opportunity to present additional

information to the Court.

II. Calculation of the Guideline Range

Mr. Varnell has an offender score of zero. The “seriousness level” of the offense of
solicitation to commit first degree murder is XV. The standard range is 180 to 240 months.
When a person is convicted of two or more serious violent offenses “arising from
separate and distinct criminal conduct”, the sentences imposed are to be served consecutively

to each other. RCW 9.94A.589(1)(b).

MUENSTER & KOENIG

JOHN R. MUENSTER, INC., P.S.

1111 THIRD AVE., SUITE 2220
DEFENSE COUNSEL’S SERTTLE, ehaisicTon 98101
SENTENCING MEMORANDUM - 2 FAX: (206)467-0101
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It is undersigned counsel’s view, based on a review of the trial transcript, that Counts

11I-V are based upon one conversation: Mr. Varnell’s contact with Detective Warren on or
about February 16, 2002. From the standpoint of logic, a single conversation would not
appear to constitute “separate and distinct criminal conduct”. However, case law seems to
emphasize the fact that if behavior does not meet the definition of “same criminal conduct”,
as defined in RCW 9.94A.589(1)(a), then it is necessarily “separate and distinct criminal
conduct”. See, e.g., Statev. Price, 103 Wn. App. 845, 14 P.3d 841, rev. denied, 143 Wn.2d
1014 (2000). The definition of “same criminal conduct” requires that multiple offenses
“involve the same victim”. /bid. The Varnell-Warren conversation apparently involved four
people. Thus, under current case law, Counts II through V, even though occurring during
a single conversation, apparently would constitute “separate and distinct criminal conduct”,
triggering the consecutive sentence provisions of RCW 9.94A.589(1)(b).

Undersigned counsel respectfully disagrees with these cases. We contend, for the
record and for purposes of preservation of this issue, that multiple inchoate offenses such as
criminal solicitation, occurring during the same conversation, should not be deemed “separate
and distinct criminal conduct”. We contend that cases holding to the contrary should be
overruled. If this result were achieved, Mr. Varnell’s standard range would be 180 to 240
months on each count, running concurrently, rather than the 900 to 1,200 months calculated

by the prosecutor’s office.

MUENSTER & KOENIG

JOHN R. MUENSTER, INC., P.S.

l%él THIRDWAVE., SUITEg%%%g
DEFENSE COUNSEL’S ATTLE, (@A aINeTon
SENTENCING MEMORANDUM - 3 133 FAX: (206)467-0101
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I11. An_Exceptional Sentence Downward Should Be Imposed Pursuant to RCW

9.944.535(1)(g).

This Court may impose a sentence outside the standard sentence range for an offense
if it finds, considering the purposes of the Sentencing Reform Act, that there are substantial
and compelling reasons justifying an exceptional sentence. RCW 9.94A.535. One of the
statutory mitigating circumstances codified inthe Sentencing Reform Act justifying a sentence
below the standard range is found in subsection (1)(g) of the statute. That subsection
specifically provides that the Court may impose an exceptional sentence downward where

. . . [t]he operation of the multiple offense policy of RCW 9.94A.589 results
in a presumptive sentence that is clearly excessive in light of the purpose of
this chapter, as expressed in RCW 9.94A.010.

Here, we contend that RCW 9.94A.535(1)(g) should be applied to run all terms
imposed by the Court concurrently.

This result is supported by analysis of the trial testimony. It appears that Count I was
based upon Mr. Varnell’s alleged comments to Mary Wilson, which appear to have gone no
farther than just talk. Ms. Wilson then reported Mr. Varnell’s comments to Karen Varnell,
who then reported the same to her attorney, who then contacted the police.

It was the Sheriff’s office that instigated the ensuing chain of events. As the Court
knows, it was arranged that Detective Warren would iaose as a “biker” or “hit man” to see
if Mr. Varnell would engage in criminal solicitation. Mary Wilson, acting as a police agent,

apparently contacted Mr. Varnell and told him that the detective would be contacting him.

MUENSTER & KOENIG
JOHN R. MUENSTER, INC., P
ll%}lji %’E%RDwigE., SUITEg%%
DEFENSE COUNSEL’S Sy e T S5 0D

SENTENCING MEMORANDUM - 4 17y FAX: (206)467-0101
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After a series of attempts to contact, the police eventually lured Mr. Varnell to the fateful

meeting at the restaurant. It appears that Counts II through V are all based upon the
conversation with Detective Warren.

The Court can impose an exceptional sentence in a multiple count attempted murder
case by running the sentences concurrently or shortening the sentences under RCW
9.94A.390(1)(g). Statev. Hale, 65 Wn. App. 752, 757-758, 829 P.2d 802, 805-806 (1992).

When more than one mitigating factor is present, an exceptional
sentence may include both elements: i.e., shortening the sentences and making
them run concurrently.

Hale, 65 Wn. App. at 758, citing State v. Oxborrow, 106 Wn.2d 525, 723 P.2d 1123 (1986).
See also State v. McGill, 112 Wn. App. 95, 99-102, 47 P.3d 173, 175-177 (Div. I, 2002)
(sentencing court in drug case had discretion to consider and impose an exceptional sentence

downward under the multiple offense policy of the SRA); Stare v. Hortman, 76 Wn. App.

- 454, 463-464, 886 P.2d 234 (Div. 1, 1994) (same); State v. Sanchez, 69 Wn. App. 255, 848

P.2d 208 (1993) (sentencing court in drug case could impose exceptional sentence downward
where prosecutor obtained multiple convictions on police-initiated drug charges); State v.
Moore, 73 Wn. App. 789, 871 P.2d 642 (1994) (sentencing court in marijuana-stolen

property operation could impose exceptional sentence downward under the multiple offense

policy). )

It is important to note that Counts II through V were police-initiated. Mr. Varnell did

not seek out Detective Warren on his own. The police set up the contact. This can be a

MUENSTER & KOENIG

JOEN R. MUENSTER, INC., P.S.

1111 THIRD AVE., SUITE 2220
DEFENSE COUNSEL’S SEATTLE{ZQOYgZ)XEIéI%I:I%Qgglg 98101
SENTENCING MEMORANDUM - 5 FAX: (206)467-0101
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1 factor in applying the multiple offense mitigating circumstance statute. See Hortman, supra;
2 Sanchez, supra.
z One of the purposes of the SRA is proportionality in sentencing. RCW 9.94A.010(1).
5 If the Court were to run Mr. Varnell’s sentences in Counts II through V consecutively, Mr.
6 Varnell would receive a longer sentence for a single conversation than if he had actually killed
7 someone. Infact, even ifthe sentences in Counts I1-V are run concurrently, if the Court were
z to impose a term within the standard range, Mr. Varnell would still receive a longer sentence
10 based upon a single conversation than some individuals who actually caused someone’s death
11 and are convicted of second degree murder or manslaughter would receive under the Act.
12 It is clear that running the sentences consecutively would result in a presumptive sentence that
iz is clearly excessive in light of the purposes of the Sentencing Reform Act.
15 There are other important purposes codified in the Sentencing Reform Act. Sentences
16 - are to promote respect for the law by providing punishment which is just. RCW
17 9.94A.010(2). Sentences should be commensurate with the punishment imposed on others
iz committing similar offenses. RCW 9.94A.010(3). Sentences should offer the offender an
20 opportunity to improve him or herself. RCW 9.94A.010(5). Sentences should make frugal
21 use of the state’s and local government’s resources. RCW 9.94A.010(6). All of these
22 purposes, which RCW 9.94A.535(1)(g) directs the Court’s attention to, are best served by
jj running the sentences concurrently. B
25
26
27
28
MUENSTER & KOENIG
VPP B KB RGE . stuea 2550
DEFENSE COUNSEL’S SEATTLFZIé ngz)xi HINGTON 98101
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T he sentences in Counts IT through V should also run concurrently with Count I under
RCW 9.94A.535(1)(g). It appears that Count I, like the other counts, involved a
conversation. Ifthe Court were to run sentences in Counts II through V concurrently with
each other but consecutive to Count I, once again, Mr. Varnell would receive a far longer
term for engaging in a conversation than the terms imposed by persons who aétually go out
and commit first degree murder. Such a result would frustrate the values of proportionality,
just punishment, and commensurate punishment—important purposes of the Sentencing
Reform Act. RCW 9.94A.010(1), (2), and (3).

Based upon the foregoing analysis, undersigned counsel respectfully urges the Court

to impose concurrent sentences in all five counts pursuant to RCW 9.94A.535(1)(g).

Iv. An_Exceptional _Sentence Downward _Should Be Imposed Pursuant to RCW
9.944.535(1)(d).

A second statutory mitigating circumstance justifying an exceptional sentence
downward is that: “[T]he defendant, with no apparent predisposition to do so, was induced
by others to participate in the crime.” In the instant case, “the crime” is first degree murder.
As discussed above, Counts II through V were police-initiated counts; Mr. Varnell did not
seek out Detective Warren; the reverse was true. Mr. Varnell was put in contact with

Detective Warren at the instigation of the police.
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1 As the state concedes, Mr. Varnell has an offender score of zero. Whatever the
2 imperfections in the Karen Varnell-Mitchell Varnell relationship were, it appears that he did
3
not have a “predisposition” to actually go out and cause his ex-wife’s death. As the Court
4
5 is aware from Mr. Varnell’s trial testimony and the pro se submissions he has filed with the
6 Court, he emphatically denies that he had any intent to harm his wife.
7 This statutory mitigating factor likewise justifies an exceptional sentence downward
8
and justifies running Counts II through V concurrently. As noted previously, when more than
9
10 one mitigating factor is present, an exceptional sentence can include both shortening the
11 sentences and making them run concurrently. State v. Hale, supra. We urge that result here.
12
13 V. An_ Exceptional Sentence Downward Should Be Imposed Pursuant to RCW
14 9.944.535(1)(e).
15
16 A third statutory mitigating factor is that “[t]he defendant’s capacity to appreciate the
17 wrongfulness of his or her conduct, or to conform his or her conduct to the requirements of
18
the law, was significantly impaired.” Mr. Varnell, in his submissions to the Court, has
19 ,
20 apparently urged that his mental state and medications prescribed by doctors impacted his
21 involvement in the events leading to his arrest.
22 Mr. Varnell’s pharmaceutical records indicate that in January and February of 2002,
Am——
23 !
he was filling prescriptions for Risperdal, Oxycontin, Neurontin, Alprazolan, Carisoprodol,
24
o5 Serzone, Vioxx, Zanaflex and Protonix, Prednisone, Cyclobenzaprone, and Sipro.
26
27
28
MUENSTER & KOENIG
JOEN R. MUENSTER, INC., P.S.
1111 THIRD AVE., SUITE 2220
DEFENSE COUNSEL’S SEATTLE e gagasToN 98101
SENTENCING MEMORANDUM - 8 I;g FAX: (206)467-0101

R




QQ 2 o oo W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The medical records of Mr. Varnell’s psychiatrist, Dr. Donald E. Rice, M.D., indicate

that as of January, 2002, Mr. Varnell was suffering from depression, chronic pain disorder,
and anxiety disorder. He was prescribed a battery of medications. The records of Dr. James
Fletcher of Whitehorse Family Medicine indicate that as of January 23, 2002, Mr. Varnell was
suffering from fatigue, severe problems sleeping, inability to work, that he was emotionally
frazzled, that he was fuzzy-headed. The records of North Cascade ENT and FP Surgery,
Arlington, Washington, indicate that Mr. Varnell was diagnosed with neocosal disease in
January, 2002, and subjected to surgery with Dr. Ernest Weymuller, M.D., as the attending
physician. Clinic records indicate that as of November of 2001, he complained of chronic
fatigue. His history indicated anxiety, lower back pain, cervical spine surgeries, lumbar spine
surgeries, hepatitis C and headaches. Records received from Arlington Physical Therapy

indicate that he was requesting traction devices for his back as of January, 2002 to alleviate

~ his chronic neck and back pain.

The combination of these medical conditions, and the combination of the medications
that Mr. Varnell was taking to alleviate psychiatric and physical symptoms, may be considered

by the Court in the light of RCW 9.94A.535(1)(e).

V1. Conclusion

For the reasons stated, undersigned counsel urges the Court to impose an exceptional

sentence downward in this case. Undersigned counsel requests that the sentence in each
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count rur concurrently and that the Court take the foregoing factors into account in setting

the term.

D ATED this the /,

Respectfully submitted,

MUENSTER & KOENIG

.-"/
, oy
/Z/?/z LSS,

/ JOHN R. MUENSTER
1 Attorney at Law
WSBA No. 6237
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