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UNNOTARIZED OATH 
---u 

I hereby declare, under penalty of pe jury, pursuant to ~ 9 2 . 5 2 5Fla. Stat., that I have read 
,* - -

the foregoing instrument, and that the facts and matters stated 

Date 
# /&-$3o,$ M B  
Zephyrhills Correctional lnsiitution 
2739 Gall Blvd. 
Zephyrhills, F1. 3354 1-9701 
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Superior Cc of the State c Washington' 

for Snohomish County 

JUDGES SNOHOMISH COUNTY COURTHOUSE PRESIDING JUDGE 


GERALD L KNIGHT MIS #502 THOMAS J WYNNE 

JOSEPH A THIBODEAU 3000 Rockefeller Avenue COURT COMMISSIONERS 


RICHARD J THORPE Everett, WA 98201-4060 A R D E N  J BEDLE 

JAMES H ALLENDOERFER 

U R R Y  E MC KEEMAN (425)388-3421 (425)388-3536 LESTER H STEWART 
JACALYN D BRUDVIK 

RONALD L CASTLEBERRY TRACY G WAGGONER 
THOMAS J WYNNE 
DAVID F. HULBERT 
ANITA L FARRIS SUPERIOR COURT 
LINDA C KRESE AND 

CHARLFS S FRENCH JUVENILE COURT 
GEORGE N BOWDEN ADMINISTRATOR 

ELLEN J. FAIR RICHARD E CARLSON 
KENNETH L COWSERT 

John Stansell 

Snohomish County Prosecutor's Office 

3000 Rockefeller 

Everett, %'A 93201 


John Muesnter 

1 111 3rd Ave Ste 2220 

Seattle, WA 

98101-3213 


Desr Counsel: 

Since the last hearing to the present date, the Court has received the following submissions 

directly frcm Mr. Varnell: 


. -

1. Letter dated 3/14/04 (10 pages)
,'2. Defendant's Supplemental Memorandum on Motion for New Trial dated 3/22/04 

3. Supplementary Materials dated 3/25/04 , .. 
4. Letter dated 3/30/04 

"4.Additional Information Per Reconsideration, New Trial dated 4/4/04 - ' *L ii-t l c y  
fi  h*  k j f d .  f 

The Court has also received letters on behalf of Mr. Varnell from the following persons: Diane 
Demarie, Dorothy Richardson, Renee Rondel and Roxanne Burkett. 

To the extent the materials submitted by Mr. Vamell constitute a Motion for Reconsideration, the 
Court will rule on that motion at the sentencing hearing currently set for 1:00 p.m. on April 19th. 
Any motions to proceed pro se, substitute counsel, continue sentencing date, or withdraw as 
counsel of record will also be heard at that time. In addition, any other issues raised by Mr. 
Vamell since the date of the last hearing, will be addressed at that time. Unless the Court finds 
good cause to continue the sentencing, it will proceed as scheduled. 



In order to be considered by the Court, any materials pertaining to the sentencing, motion for 
reconsideration, motion to proceed pro se, or any other matters, must be received by the Court no 
later than 12:OO noon on Friday, April 16,2004. Any materials not received by that time will not 
be considered. To be deemed received by the court, a working copy must be delivered to court 
administration in Room 201 or my chambers by that time. Materials may be submitted by fax or 
e-mail. If materials are filed with the clerk by noon on April 161h, but a working copy is not 
provided to the court by the set deadline they will be deemed to be untimely and will not be 
considered by the court. 

Sincerely, 

Linda C. Krese 
Judge 
Snohomish County Superior Court 

cc: Mitchell Varnell 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

I N  AND FOR THE COUNTY OF SNOHOHISH~ 
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STATE OF WASHINGTON, 1 
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P l a i n t i f f ,  ) A 
I 

V S  . 
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MITCHELL VARNELL, 	 1 
) REPORTER'S TRANSCRIPT 

Defendant. 	 1 
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VERBATIII REPORT OF PROCEEDINGS 

THE HONORABLE RONALD L .  CASTLEBERRY 

Department No. I 


Snohomish County Courthouse 

June 10, 2002 


For the S t a t e :  	 JOHN STANSELL 

Attorney a t  Law 


For the Defendant: 	 JAMES WHITE 

Attorney a t  Law 
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S T A T E V .  VARNELL 6 -10-2002 

EVERETT, WASHINGTON, MONDAY, JUNE 10,  2002 

AFTERNOON SESSION 

- -00000 - -

MR. STANSELL; Your Honor, S t a t e  v .  Mitchell 

Varne l l  i s  ready. 

Your Honor, John S tanse l l  f o r  t h e  S t a t e  on two  

m a t t e r s ,  02-1-00390-1 and 02-1-00385-5. M r .  Whi te  

rep resen t i ng M r .  V a r n e l l  . He's present in cus tody ,  

I would hand forward a t  t h i s  t i m e  an order  on 

mot ion declaring Mr. Varnel l  competent t o  s t a n d  t r i a l .  

Has t h e  c o u r t  had an oppor tun i t y  t o  read t h e  Western 

S t a t e  eval uation? 

THE COURT: Y e s ,  I have. M r .  Whi te,  f o r  purposes 

of determin ing competency, i s  t he re  any th ing  e lse  t h a t  

you wish t o  pu t  on t h e  record o r  f o r  t h e  court  t o  

consider? 

MR. WHITE: Your Honor, i n  regard t o  t h e  

eva lua t i on ,  i t  i s  what i t  is a t  t h i s  p a i n t .  We've 

discussed w i t h  Mr. Stanse l l  the prospects o f  havdng an 

independent eva lua to r  come i n  a t  Mr. Varnell ' s  expense to 

supplement t h a t ,  and I b e l i e v e  w e ' r e  i n  agreement t h a t  i f  

something new be should produced as a consequence, w e ' l l  

r e v i s i t  t h a t  i ssue.  Other than t h a t ,  I b e l i e v e  t h e  order  

can be signed as i t  i s .  

COLLOQUY 

2 



STATE V .  VARNELL 6 -10-2002 

I MR. STANSELL: Tha t ' s  a l l  c o r r e c t ,  Your Honor 

I THE COURT: M r .  V a r n e l l ,  you understand f o r  

1 purposes of t o d a y ' s  hear ing  t h e r e  a r e  a number o f  t h i n g s  

1 be ing  considered. The f i r s t  i s  t h e  cons ide ra t i on  o f  

/ whether you are competent t o  t e s t i f y  - - t o  s t a n d  t r i a l  on 

I 	 these charges, and based on the r e p o r t  that has been 

1 	 submi t ted ,  a copy of which w i l l  be  admi t ted  into t h e  

c o u r t  f i1e , obvi ously t h e  forens ic  exper ts  who exami ned 

you pursuant t o  t h e  c o u r t  order  would opine T h a t  you are 

competent. 

Do you understand? 


THE DEFENDANT: Yes. 


THE COURT: And you a l s o  understand t h a t  you 


would have a r i g h t  a t  a competency proceeding t o  p resen t  

evidence on your own b e h a l f .  You'd be ab le  t o  see and 

confront w i t n e s s e s .  You'd be a b l e  t o  present  your own 

e x p e r t s .  You'd be able t o  t e s t i f y  y o u r s e l f .  But  as 

M r .  White has i n d i c a t e d  a t  t h i s  p o i n t  i n  t i m e ,  t h e  only  

t h i n g  the c o u r t  i s  being asked to consider i s  t h i s  

r e p o r t .  

Do you understand? 


THE DEFENDANT: Yes. 


THE COURT: A l l  r i g h t .  Very well. For purposes 


of the record ,  I have read t h e  r e p o r t  and i t  i s  


a b u n d a n t l y  clear based upon t h a t  r e p o r t  t h a t  t h e  


COLLOQUY 
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STATE V .  VARNELL 6 -10-2002 

de fendan t  i s  competent and, t he re fo re ,  Iwould s i g n  t h e  

order t o  t h a t  e f f e c t .  

I've a l s o  been handed t w o  d i f f e r e n t  agreed t r i a l  

con'tinuances on both cause numbers. And Mr. Whi t e  , have 

you rev iewed t h i s  w i t h  your c l i e n t ?  

MR. WHITE: I have,  Your Honor. He's  j u s t  a s k e d  

me a quest ion.  

THE COURT: Okay. 

MR. WHITE: Your Honor, on t h e  i s s u e  of 

cont inuance,  I ' v e  gone through t h i s  w i t h  M r .  Varnell and 

t h a t  ques t ion  d i d  not  i n v o l v e  t h a t  issue. 

THE COURT: M r .  Varnell, I ' v e  been handed t w o  

agreed t r i a l  cont inuances, D id  you read these over? 

THE DEFENDANT: Yes, 

THE COURT: D i d  you understand them? 

THE DEFENDANT: Yes, 

THE COURT: Do you know t h a t  y o u ' r e  be ing  asked 

t o  waive  or g i v e  u p  your r i g h t  t o  a speedy t r i a l  i n  bo th  

o f  these cases u n t i l  the 15th  o f  November? 

(Discuss ion a t  counsel tab1e . ) 

THE DEFENDANT: Yes ,  I understand. 

THE COURT: Are you doing t h i s  f r e e l y  and 

v o l u n t a r i  ly? 

THE DEFENDANT :' Yes ., 

THE COURT: Have any promises or t h r e a t s  been 

CoLLoauY 
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S T A T E V .  VARNELL 6 -10 -2002  

d o n e  t o  ge t  you t o  do t h i s ?  

THE DEFENDANT; No. 

THE COURT: Counsel , why is t h e  c o n t i nuance be ing  

requested? 

MR. STANSELL: Two reasons,  Your Honor. One on 

t h e  defense s i d e ,  T r i a l  p r e p a r a t i o n  i n  a d d i t i o n  t o  t h e  

d i s c o v e r y ,  which I t h i n k  i s  w e l l  over  a thousand pages, 

t h e r e  a r e  some mental issues t h a t  I know Mr. Chamberlin 

and Mr. Whi te  have had d i f f i c u l t y  g e t t i n g  t h e  reports,  

and I think t h a t  d i f f i c u l t y  i s  s t i l l  ongoing, 

The o ther  reason from t h e  S t a t e ' s  perspec t i ve  i s  

one of t he  S t a t e ' s  witnesses i n  the 385-5 case i s  due t o  

d e l  iver  a ch i l d  a t  t h e  end o f  September, so we were  

hoping a t  t h e  end o f  October would be t h e  a p p r o p r i a t e  

t i m e  For both s ides .  So t h a t ' s  t h e  reason f o r  t h e  

continuance. 

MR. WHITE: Iagree w i t h  t h a t .  

THE COURT: A1 1 r i g h t  . I ' 11 f i n d  good cause f o r  

t h e  cont inuance.  I ' l l  f i n d  t h a t  t h e  agreed t r i a l  

cont inuances a re  knowingly,  v o l u n t a r i l y ,  in te l l  i g e n t1 y 

entered i n t o .  Therefore, I w i l l  approve t h e  same. 

MR. STANSELL; Thank you,  Your Honor. 

COLLOQUY 
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Fax (425j774-0602 

September 9, 2002 

'TC Mitchell Varnell 
Froni . Jim White 

Dear Mitchell .i ?. 
1 

As we discussed before you ever retained us for this case, Harvey is to be and has been your $ 4 2 0 , 

primary source of contact at the jail We discussed that his office is a - tg the courthouse 5s h ~ ~ j w a l k  ...2 i3$while mine 45 minutes to an hour away (one way) depending on the traffic Despite that agreement, LA :-k ,y 

I have spent more hours with you at the jail than I have ever spent with any other client in 18 years 8 3 is 2 a x
I h,we seen you more 15 times with an average of4  hours per visit Some visits have been more than 2 p- -5 
5 hours 1have seen you on weekends, holidays and late at night The jail visits alone equate to 8%22$1 5,000 in billable hours. 1have spent countless hours reviewing the hundreds of pages of discovery > o n  
and will spend many more as trial preparation continues. My sfandard fee for a day oftrial is $3000 -

which accounts for 10 hours of work (a typical trial day) at my hourly trial rate of $300 I expect 
our trial to be at least 10 days ( $ 3 0 m  This may seen extraordinary to you but many firms bill L---- . .  rr. 

at I 5ignific:antly higher rate Check Short Cressman's rates for example 

In addition to the criminal representation, I have represented you in the civil suit Smiths filed 

based upon the alleged burglary and I am representing you in the support modification case (Motion 

to- date in late Octobe~),  
vacate Writ of Attachment hearing schedule as well as in the 

effort to get you access to your children t ah letters or personal visits (I expect written andlor 

personal visits within the next two weeks or sooner,) ~=nall~, 1hate assisted you in a myriad 

of personal matters all beyond the scope of our agreement 


Havey has spent more time with you than any lawyer could ever be expected to spend with 

a ( lient Add it up and multiply by $250-$300 per hour (I am not sure ofHarvey's hourly rate ) The 

ridiculous part of this is that both Harvey and I learned everything we needed to know from you 

regarding the criminal case and how to defend it in probably 10 hours We do not need to meet with 

yo0 for your defense,\we choose to meet with you We do so because we know that it helps you and 

yo^ feel better for it You have told us just that We listen to you and talk to you because Harvey ,,:>
'I 
an,1I are compassionate human beings As a result, I s d l  expect Harvey; have already put so many @---,.-

' h o ~ r sinto this case thaf 6 v e r ) R h l n g h r - ~ ~  Lv, will essentially be without canpeua i  A.QI&+ Ci -c l -c i2 ,  
--A- - p w * ,(< \ ' u - , ~ ~ V O >  

,' -x 1 - 3eb-o3 
/' When we took on your case, Harvey and I discussed the fee and were reluctant to take it - -03 7/ -- -/ ' I - = . $  .,' because we believe the case would take more time than we would@& As a business owner, TRr f i l . 5 

yoil know that overhead costs are ongoig, taxes and&ages z c o r n e  owner takes home -- -q 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMISH 


STATE OF WASHINGTON 1 
i 

Plaintiff, 	 ) NO. 02-1-00390-1 

VS. j MOTION AND DECLARATION FOR 
) ORDER AUTHORIZING EXPERT 

MITCHELL LEE VARNELL, ) SERVICES AT PUBLIC EXPENSE 
)

Defendant. 	 ) 

) 


MOTION 

COMES NOW the defendant, by and through his attorney of record, James L. 

White, pursuant to CrR 3.1(f), and moves the court for an order authorizing expert services 

at public expense. This motion is based upon the files and records herein and the 

declaration of counsel appended hereto. 

DATED this 	 day of October, 2002 

Attorney for Respondent 
WSBA #I 4132 

JAMES LWHTTE 
ATTORNEY AT LAW 

MOTION AND DECLARATION FOR 110 Main Streef Suite 103 

ORDER AUTHORIZING EXPERT Edmonds, WA 98020 
Tel(425) 774-9378 

SERVICES AT PUBLIC EXPENSE - 1 	 Fax ( 425) 774-0602 



- - 

DECLARATION 

I, James L. White, attorney for defendant herein states under penalty of perjury 

under the laws of the State of Washington that the following is correct and true to the best 

of my knowledge and belief. 

I am over the age of eighteen, not an interested party in this matter, competent to 

be a witness herein and have personal knowledge of the facts set forth in this declaration. 

I have reviewed the discovery in this and related matters. The documentary 

evidence exceeds 1000 pages. The information alleges five counts of solicitation to 

commit first degree murder. A concurrent charge in this court (02-1-00386-5) alleges 

residential burglary. Defendant faces a standard sentencing range in excess of 100 years 

If convicted as charged. More than twenty witnesses are expected to testify at trial. -- - --. 

Defendant has been under the treatment of a psychiatrist for the past several years. 

Defense counsel has discussed this matter with August Piper, a psychiatrist as well 

as Rose Winquest, a private investigator. Based upon my discussions with each of these 

professionals, I believe the following services are necessary to ensure adequate
-.-, 

preparation of this-case. 

Dr. Piper Review of medical records; $ 5,000 
meeting with defendant; \ 
trial preparation. 

Winquest Review of discovery; interview $1 0,000 
witnesses; Seek additional evidence 
as directed. 

Defendant had substantialT6nds and properfy when this case was initially filed. His 

remaining funds are currently the subject of a writ of attachment under Snohomish County 

Cause number 00-3-02449-7. That writ was challenged unsuccessfully on October 18, 

2002. At this time, defendant has no funds with which to hire any investigative or expert 

+services. >.-+,;- :: /-> 7,. ,,, *>,$ 

JAMES L. WHITE 
ATTORNEY AT LAW 

:MOTION AND DECLARATION FOR 1 10 Main Streef Suite 103 

ORDER AUTHORIZING EXPERT Edmonds, WA 98020 
Tel(425) 774-9378 


SERVICES AT PUBLIC EXPENSE - 2 Fax ( 425) 774-0602 




I request that the court authorize $15,000 to be expended for investigative and 

expert services in this matter. 

DATED this 23 day of October, 2002. 

dAblf3 L. WHITE 
Attorney for Defendant 
WSBA #14132 

JAMES LWHITE 
AlTORNEY AT LAW 

MOTION AND DECLARATION FOR 110 Main Streef Suite 103 

ORDER AUTHORIZING EXPERT Edrnonds, WA 98020 
Tel(425) 774-9378 

SERVICES AT PUBLIC EXPENSE - 3 Fax ( 425) 774-0602 



Superiot ~ u r tof the State of Wa: figton 
for Snohomish County 

RICHARD J. THORPE SNOHOMISH COUNTY COURTHOUSE DEPT. 8 
JUDGE MIS #502 (425) 388-3408 

3000 Rockefeller Avenue  Fax: (425)388-3714 
Everett ,  W k  98201 -4060 Richard.Thorpe@co.snohornish.wa.us 

(425) 388-3421 (425)388-3536 

October 29, 2002 ti@\~r r.rr;t: :3$ ' - I * ! ~ G .  
f',.r,,jf.rs t l l f ;  

James L. White 

Attorney at Law 

1 10 Main St. Suite. 103 

Edmonds, WA 98020 


Re: State v. Varnell No. 02 1 00390 1 

Dear Mr. White: 

I have reviewed the Motion and Declaration for Order Authorizi~g Expert 

Services at Public Expense. 


Given the information contained in the Affidavit of Probable Cause concerning 

evidence of substantial cash assets, and the findings that have been made by two 

different judges in his dissolution case, I cannot grant the motion supported only by 

your attached Declaration. 


To grant the motion, we would need testimony from Mr. Varnell, under oath, 

sufficient to persuade me that he does not have the funds or access to the funds 

needed to secure the services you request. 


Yours very truly 

Richard J. Thorpe 





Subj: Re: Mitchell Varnell 

Date: 311912004 9:24:46 PM Pacific Standard T~me 

From: swest54321@yahoo corn 

To: ,-Jreenrarspl.s@ap~:om 

CC: jmkkl6 13@aol corn 

The transcript is on an ASCII disk. Just click on it to open. Please confirm you received it. I 
will be out of town from early Saturday until Sunday night. 

Sharon 

Greenroxspls@aol.comwrote: 

Thank you so much for working with our deadline . I really appreciate 

; it. I didn't understand what kind of email it is. So if I need a specific 

1 application to open it ,could you give me instructions? Also an 

1 address or instructons for payment. Thank you again, 


1 Roxanne Burkett 

Do you Yahoo!? 

=rehooi Finance Tax Center - File online. File on time. 
= _  

1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMISH 


2 

) 


3 THE STATE OF WASHINGTON) 

)


4 Plaintiff, ) No. 02-1-00390-1 

) 


5 vs., ) 

) 


6 MITCHELL VARNELL, ) 

)


7 Defendant. ) 


8 

9 VERBATIM REPORT OF PROCEEDINGS 

11 THE HONORABLE GERALD L. KNIGHT, JUDGE 

October 24,2002 


12 Snohomish County Courthouse 


14 APPEARANCES: 

Monday, March 22, 2004 America Online: JMKK 1613 
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15 For The Plaintiff: JOHN STANSELL 
Snohomish County Deputy Prosecuting 

16 Everett, Washington 

17 
For The Defendant: JAMES WHITE 

18 Attorney at Law 
Edrnonds, Washington 

19 

21 SHARON L. WESTLING, RMR 
Official Court Reporter 

22 License Number 2301 
4253883785 

23 

THE COURT: Do we have the last two in-custody 

matters? 


MR. STANSELL: I believe we do. The Varnell 


matter, I believe, is ready. That is cause number 


02-1-00390-1. John Stansell for the State. Jim 


White representing Mr. Varnell. He is present, he 


is in custody, on for agreed trial continuance. 


Trial on each matter is set for tomorrow. The 


parties are asking the matter be carried until the 


24th of January. Speedy trial waived until February 

10. 1 know Mr. Chamberlin at least did have a 


conflict with today's date, but it's also my 


understanding that the defendant does need more time 


Monday, March 22, 2004 America Online: JMKK 1613 
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to prepare. We keep hearing about expert witnesses; [ 
I don't think they have had an opportunity to obiain <

/'
those yet, and that is the reason for the 

continuance. 

THE COURT: And you're not opposed to it? 

MR. STANSELL: No, Your Honor. I've contacted 

the victim's family members, they're not pleased 

with it, but they understand the reason for it and 

the reasons behind it, and there is not an 

objection. I think that that may change if there is 

an additional request in January. 

Your Honor, I also am going to hand up two 

agreed motions on each cairse number. Mr. Chamberlin 

sometime ago presented me with an order that 

basically prohibited any mail from Mr. Varr~ell 

whatsoever, indicated to me, don't ask, I didn't, I 

signed it. And now Mr. White is indicating they 

wish to rescind that earlier order. ! believe it's 

clear on the order that the defendant is not to mail 

or contact any of the State's listed witnesses, and 

particularly his ex-wife. He's been told not to 

contact her, and I believe he understands that that 

prohibition is still in he effect. But I think 

Mr. Varnell has other matters he wishes to atfend 

Monday, March 22, 200.1 AmzrIea Online: f i X K  151.3 
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to, and this order will allow him to do that. 

THE COURT: Mr. White. 

MR. WHITE: For the record, Jim White appearing 

with Mr. Varnell, who's present in court today. 

Essentially what Mr. Stansell says is correct. The 

issue regarding continuance had to do with -

Mr. Varnell has funds which have been tied up in a 

civil proceeding. It now appears that they will not 

be coming back to Mr. Varnell, so we'll be seeking 

public funds for experts. There has been a motion 

presented I believe to Judge Thorpe today on that. 

So that's the necessity for continuance. We do 

anticipate going to trial as scheduled in January. 

Mr. Varnell has indicated to me that he himself 

would object to any further continuance. So it's 

not as if there is an option, Ithink. 

THE COURT: Sir, you're agreeing to have your 

trial continued? 

MR. VARNELL: Yes, sir. 

THE COURT: And you're doing this of your own 

free will and choosing? 

MR. VARNELL: Yes, sir. 

THE COURT: Anybody made any threats or promises 

to you to cause you to do so? 

MR. VARNELL: No, other than it's my 

Monday, March 22, 2004 America Online: JMKK 1613 
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understanding my attorneys will work continuously 

from now until trial to prepare for my trial as 

such. 

THE COURT: I don't know about continuously. 

Taken literally, that would mean 24 hours a day. 

But I'm finding you're doing this of your own free 

will and choosing, and with your agreement, your 

trial date is now continued to the 24th. 

MR. VARNELL: Okay. 

THE COURT: That concludes this matter. 

(End of the hearing.) 

Monday, March 22, 2004 America Online: JMKK 1613 
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I N  THE SUPERIOR COURT OF THE 	 STATE OF WASHINGTON 

I N  AND FOR THE COUNTY OF SNOHOMISH 

STATE OF WASHINGTON, 	 1 

1 


P l a i n t i f f ,  1 

1 


vs . 	 1 C a u s e  No ,  02-1-00390-1  

1 


MITCHELL LEE VARNELL, 	 1 

1 


D e f e n d a n t  . 	 1 

1 


VERBATIM REPORT OF PROCEEDINGS 

BE I T  REMEMBERED that  on 14t h  	day of February, 

2003, t he  above-entitled and 	numbered cause came on 

fo r  hearing before 	JUDGE RICHARD JOSEPH THORPE, 

Snohomish C o u n t y  Superior C o u r t ,  E v e r e t t ,  Washington. 

A P P E A R A N C E S  

For the P l a i n t i f f :  	 JOHN STANSELL 

For t h e  D e f e n d a n t :  	 JAMES WHITE and 

HARVEY CHAMBERLIN 


REPORTED BY: 

DIANA NISHIMOTO, OFFICIAL COURT REPORTER 

SNOHOMISH COUNTY COURTHOUSE 

3000 EVERETT, WA 98201 


CSR. 3222 

PHONE (4*5) 388-3281 




MR. STANSELL: Good afternoon, your Honor. We are 


here on two matters, both of them State vs. Lee 


Varnell, number 02-1-00390-1 and 02-1-00385-5. John 


Stansell for the State. Mr. White and Mr. Chamberlin 


are here for Mr. Varnell. He is present, he is in 


custody. 
We come on after the Court did sign an order that 


did order Western State to evaluate Mr. Varnell for 


competency. There is a report that was issued dated 


February 6th, 2003 by Dr. Finch of Western State 


Hospital. Has the Court had an opportunity read to 


review that report? 


THE COURT: Yes. 


MR. STANSELL: The report pretty much speaks for 


itself. I would ask the Court to sign orders finding 


Mr. Varnell competent under both cause numbers at this 


time. 


THE COURT: Any objection? 


MR. WHITE: For the record, I do object. I think 

the description of the interview is precisely the 

reason we requested the evaluation to begin with. The 

conclusion following the interview was that it was 

fabricated or fake, If so, frankly it has been for 

the last year. So I think the -- whiie I understand 

the conclusion and likely outcome of this hearing, I 
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o b j e c t  t o  t h e  Court s igning  t h e  order .  

THE COURT: All r i g h t .  W e l l ,  I ' m  satisfied from 

t h i s  r e p o r t  t h a t  M r .  Varnel l  i s  competent. And i f  he  

chooses t o  n o t  cooperate with you, it s n o t  by any 

reason o f  any mental d e f e c t  o r  anyth ing  of  t h a t  

na tu re .  It 's j u s t  because he  chooses t o  do t h a t  f o r  

some reason known only t o  himself t o  date. I w i l l  

s i g n  t h e  orders .  

MR. STANSELL: Your Honor, what t h a t  b r ings  u s  next  

t o  i s  t h e  s e t t i n g  of  a t r i a l  date a t  t h i s  t i m e .  By m y  

c a l c u l a t i o n ,  t h e  speedy t r ia l  t i m e  pe r iod  would e x p i r e  

on March 3rd.  

W e  have two cases, There i s  no way t h a t ,  g iven  the 

n a t u r e  o f  the cases, t h a t  they  can be joined a t  t h i s  

p o i n t  and I w i l l  n o t  r e q u e s t  t h a t  t h e y  be joined.  I 'm 

going t o  ask t h a t  one be set f o r  t h e  2 1 s t  of February, 

and I guess I ' m  going t o  r e q u e s t  t h a t  be 385-5, which 

is t h e  r e s i d e n t i a l  bu rg la ry ,  t h a t  be set f o r  t h e  2 1 s t .  

The o t h e r  one, t h e  390-1 be set f o r  t h e  28th of 

February un less  t h e r e  is  a w a i v e r  of speedy t r i a l  and 

a date beyond t h e  c u r r e n t  speedy t r i a l  t i m e  pe r iod  of  

-- o r  e x p i r a t i o n  of t h e  t h i r d  o f  March t h a t  i s  s igned 

t o  o r  agreed by t h e  p a r t i e s .  

THE COURT: Any o b j e c t i o n  t o  t h o s e  d a t e s ?  


MR. WHITE: F i r s t  of a l l ,  I want t o  e n t e r  an 
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ob jec t ion  to  t h e  order  i n  which t h e  cases are tr ied.  

' I t  would be my reques t  t h a t  cause number ending 390-1 

be t r i e d  first and 385-5 be tried second. I t h i n k  

there i s  probably obvious reasons f o r  both r e q u e s t s .  

I t  i s  a Res iden t i a l  Burglary,  it i s  inconsequent ia l  

r e l a t i v e l y  speaking t o  t h e  five counts  of  S o l i c i t a t i o n  

t o  Commit F i r s t  Degree Murder. I believe t h a t  i f  t h e  

primary charge r e s u l t s  i n  a convic t ion ,  it would be 

d i s p o s i t i v e  e i t h e r  way of t h e  second r e s i d e n t i a l  

bu rg la ry  charge. On t h e  o t h e r  hand, i f  t h e  

Res iden t i a l  Burglary charge i s  charged, it is 

c e r t a i n l y  n o t  d i s p o s i t i v e  o f ,  i n  any way of  t h e  

second, of  t h e  s o l i c i t a t i o n  charges.  

So I believe t h a t  i f  t h e  s o l i c i t a t i o n  charges are 

tried first,  it w i l l  -- t h e r e  i s  a p o s s i b i l i t y  t h a t  

i t ' s  d i s p o s i t i v e  of  t h e  second case. 

THE COURT: How would t h e  s o l i c i t a t i o n  charge be  

d i s p o s i t i v e  of t h e  burglary? 

MR. WHITE: Because i f  M r .  Varnel l  is  convicted on 

t h e  s o l i c i t a t i o n  charges,  h e  w i l l ,  by s tandard  range, 

serve t h e  rest of  h i s  l i f e  i n  p r i s o n .  It's u n l i k e l y  

that he w i l l  f i g h t  t h e  burg la ry  charge  a t  t h a t  p o i n t .  

THE COURT: How l o n g  w i l l  t h e  s o l i c i t a t i o n  charge  

t a k e  t o  t r y ?  

MR. STANSELL: I v m  going t o  say s ix  days,  perhaps 
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five. 
And I may g e t  t h e  -- t h e  cart be fo re  t h e  h o r s e  a t  

t h i s  po in t .  I d o n r t  know i f  defense i s  ready to  go by 

t h e  28th o r  by t h e  2 1 s t ,  b u t  I ' m  up a g a i n s t  speedy 

t r i a l  a t  t h i s  p o i n t .  W e  h a v e n r t  d iscussed  t r i a l  

dates. I would p r e f e r  something beyond t h a t ,  b u t  

c e r t a i n l y  i f  I need to  go before  the e x p i r a t i o n  o f  

speedy trial I can. 

I ' m  reques t ing  t h e  burg la ry  case go f irst ,  because 

I can i n s u r e  t h a t  t h a t ' s  going to  t a k e  less than  a 

week, I can get t h a t  done and then  s tar t  t h e  second 

case on t i m e ,  as opposed t o  t h e  o t h e r  way around. If 

I start t h e  s o l i c i t a t i o n  case, then  I am n o t  s u r e  i f  I 

w i l l  be a b l e  t o  s t a r t  t h e  second case before  t h e  

e x p i r a t i o n  o f  speedy t r ia l  t i m e  per iod .  

MR. WHITE: W e l l ,  i n  regard  t o  t h e  t r ial  dates, it 

i s  -- as t h e  Court knows, w e  have D r .  P i p e r  working on 

h i s  eva lua t ion  and i s  prepar ing  f o r  tes t imony as w e l l .  

H e  is  n o t  done and h e  won't be done u n t i l  t h e  middle 

part o f  March, t h a t ' s  been p rev ious ly  d iscussed .  And 

u n t i l  then w e  can n o t  even be prepared  t o  state what 

an  appropr ia t e  t r i a l  date would be. 

I would be looking  a t  a date toward t h e  first  p a r t  

of June as more practical. And t h a t  u l t i m a t e l y  would 

be m y  r eques t .  



THE COURT: That I s  on which case ,  s o l i c i t a t i o n ?  

MR. WHITE: Both matters. Again, I t h ink  one is 

e s s e n t i a l l y  d i s p o s i  t ive of the o t h e r -
THE COURT: If -- \ .  \ .  

i 

MR. WHITE: And again,  no t ing  o u r  chal lenge  t o  t h e  

Cour t ' s  previous order ,  D r .  P ipe r ,  I t h ink ,  may have 

a d d i t i o n a l  information t o  provide  t h e r e .  It i s  one o f  

t h e  purposes f o r  which he w a s  r e t a i n e d .  So I wouldn't  

be  comfortable -- I would p r e f e r  n o t  t o  go forward i n  

t r i a l  i n  any case u n t i l  t h a t  r e p o r t  comes i n ,  because 

on t h e  chance t h a t  it i s  c o n t r a r y  to  Western S t a t e v s  

eva lua t ion  and t h e  Court  f i n d s  it t o  be s u p e r i o r l y  

c r e d i b l e  on t h e  i s s u e  o f  competency, w e  wouldnlt  have 

wasted t h e  effort o f  t r i a l  e n t i r e l y  a t  t h a t  p o i n t .  

So I would l i k e  t o  see a t  least t h a t  come i n .  And 

once t h a t  comes i n ,  then  t h e r e  are o t h e r  a spec t s  o f  

t h e  case t h a t  w e  would l i k e l y  look a t .  So I would be 

seeking a date i n  early June. 

THE COURT: Would you prefer t h a t  w e  recess f o r  a 

f e w  minutes, s o  you can converse w i t h  your c l i e n t ?  

MR. WHITE: Y e s ,  

THE COURT: W e  w i l l  be i n  recess f o r  a f e w  

minutes. 

(Recess taken .  ) 
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THE COURT: Counsel? 


MR. WHITE: Well, your Honor, there are issues Mr.  

Varnell wants to raise to your Honor. I think there 

are issues which involve our continued representation 

of Mr. Varnell. 

I received a letter today that I've never seen 


before, suggesting I did things that I would disagree 


with. And with regard to the representation of Mr. 


Varnell, and I think these issues need to be voiced 


before Mr. Varnell is put to the task of making a 


decision of do you want to waive your speedy trial 


rights? He indicated he is prepared to go to trial 


next week, but not with me. And at the same time he 


says that wouldnvt make any sense, I need to go to 


trial later on. But I am not sure if that's with Mr. 


Chamberlin or I or not. 


I think what it boils down to is I think we need to 


have a brief discussion with your Honor in camera on 


some of these confidential representation issues that 


Mr. Varnell has raised. 


THE DEFENDANT: I don't believe it needs to be 


confidential, your Honor. 


MR. WHITE: Well, if there are discussions that 


have been had between Mr. Varnell and his attorneys I 


believe they are confidential and to make them public 




would essentially create a waiver of the 


confidentiality that he has with his attorneys. 


So I understand he doesn't mind saying things he 


says, he wants to say to whoever wants to listen. But 


I have an issue with the legal ramifications of that. 


THE COURT: You understand, Mr. Varnell, anything 


that your attorneys have told you is confidential and 


you can not be forced to divulge those things, do you 


understand that? 


THE DEFENDANT: Well, the only thing I want to 


state for the benefit of the Prosecution --
THE COURT: Answer my question, do you understand 


that? 


THE DEFENDANT: Yes. 


THE COURT: All right. Go ahead. 


THE DEFENDANT: Mr. Stansell, Mr. White and Harvey 


Chamberlin as to -- prior to January 24th trial date 

were not prepared in any way. And this whole 


situation of Michell* Varnell supposedly not 


cooperating with Harvey and Jim is incorrect. Jim or 


Harvey have interviewed zero witnesses to prepare for 


the January 24th trial, nothing whatsoever. They do 


not even have a private investigator on board, but yet 


they want to claim that I'm the one who is not 


cooperating with them. 




I've w r i t t e n  M r .  White numerous letters w i t h  no 

response.  I wrote a letter t o  M r .  White t h e  same 

e x a c t  day t h a t  I wrote a letter t o  Judge Thorpe. And 

my understanding from J i m  i s  t h a t  Judge Thorpe g o t  t h e  

letter, b u t  f o r  some reason J i m  c l a i m s  he d i d n ' t  get 

h i s  letter. That 's  been h i s  s ta tement  throughout t h e  

l a s t  several months i s  t h a t  I never g o t  your letter, 

letters asking  m e  f o r  responses or concerns 

s p e c i f i c a l l y  p e r t a i n i n g  t o  why d o n ' t  w e  have an  

i n v e s t i g a t o r ,  why are w e  n o t  in te rv iewing  wi tnesses  i f  

w e  are g e t t i n g  ready f o r  a January 24th t r i a l  t h a t  you 

know, October 24th,  I th ink  it w a s ,  i n  c o u r t ,  t h a t  M r .  

White and yourse l f  and m e  t h e r e  promised basically t h e  

judge t h a t  w e  would be prepared f o r  a January 24th  

t r ia l ,  c o r r e c t ?  

MR. STANSELL: I recall it. 

THE DEFENDANT: And yet t h e r e  w a s  nothing done 

whatsoever from t h a t  t i m e ,  t h a t  day of January 24th .  

The one t h i n g  t h a t  w a s  done was D r .  P i p e r  was brought  

on board,  showed up myster ious ly  with M r .  Chamberlin 

t h r e e  days after Mr. Chamberlin had been f i r e d  

verbally by m e ,  i n  w r i t i n g  by m e ,  and i n  w r i t i n g  t o  

Mr. White, and i n  w r i t i n g  t o  t h e  Court ,  which has  

obvious ly  been ignored f o r  s o m e  reason.  

And I j u s t  want t o  make it a known fact t o  the 
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Court and to you that I am not the one holding up 


anything. I want to go to court. I wanted this over 


back in June, at our first trial date. That's 


basically what I wanted you to know, that I am not 


holding up anything. I1m trying to communicate with 


rciy attorneys, and they'll not respond in letters. 

I do not believe that they have my best interests 


at hand if they'll not even communicate with me and 


there is a possibility that I may have to change 


counsel because of such. I do not want to have to but 


they'll not communicate with me. 


And yes, I do have a problem when I am not on my 


medications, I can become very confused and 


disoriented. And Harvey Chamberlin has made specific 


comments that he doesn't know that he doesnlt want me 


exactly as such. And thatls why I've gotten no help 


with the medical department over at the jail. 


My own attorneys will not help me. So there are 

certain times of the day -- if I come over here, for 

instance, in the morning and they don't medicate me 

before I leave, I wouldnlt be able to even say this to 

you, what I have said. 

And there have been days that I feel that they 


intentionally had me come to court after a promise of 


contacting the medical facility to make sure I got my 




medication before I went t o  cour t .  They d i d n ' t  do 

that. And when I was brought t o  cour t  expecting t o  go 

speak t o  the  judge about something, which i s  what 

happened here,  t he  first hearing w e  had pe r t a in ing  t o  

t he  3.5 hearing. And everyone w a s  asked t o  leave t h e  . 
Court and I fel l  a p a r t  t r y ing  t o  t a l k  t o  t he  judge. 

was not  medicated, m y  back was hur t ing,  I had a s inus  

i n fec t ion  t h a t  has been bothering m e  l a t e l y ,  and I 

could no t  communicate with him properly,  And t h a t ' s  

what-brought on f o r  t h e  Western S t a t e  incident .  

I have had a s inus  i n fec t ion  f o r  t he  p a s t  

approximately 6 t o  8 months, which Snohomish County 

0
m e d i c a l  has n o t  diagnosed j u s t  recen t ly  from January 

22nd CAT scan of  t he  head. 

Anyhow, I guess I wanted t o  confirm t h a t  you did 

get m y  letter. 

THE COURT: Y e s ,  I go t  it. The one i n  which you 

s a i d  t h a t  you had f i r e d  Chamberlin and can ' t  

understand why he showed up with a doctor .  

THE DEFENDANT: Correct .  I believe it w a s  nothint 

more than f o r  him t o  schmooze th ings  over a f t e r  

ignoring m e  f o r  e i g h t  weeks t o  show up t h r e e  days 

after he  is f i r e d  after -- and t h e  reason being i s  1 

s i m p l y  asked him, what are you doing towards m y  case, 

M r .  Chamberlin. W i l l  you please give m e  some work 

I 



in terv iewing witnesses? What i s  happening towards our 

January 24th t r i a l  t h a t  w e  promised w e  would be ready 

f o r ?  H e  re fused  t o  g i v e  m e  any work product .  I p u t  

it i n  w r i t i n g  t o  him. H e  r e fused  i n  w r i t i n g  also, s o  

I fired him, And s i n c e  then he has  shown up f o r  every 

s i n g l e  th ing .  

I guess t h a t  i s  a l l  I have to  say, your Honor. 

THE COURT: A l l  r i g h t .  

If I understand what you said a moment ago t o  M r .  

S t a n s e l l ,  you don ' t ,  a t  t h i s  t i m e ,  i n t e n d  t o  secure  o r  

t o  h i r e  o t h e r  counsel? 

THE DEFENDANT: I have in terv iewed j u s t  r e c e n t l y  a 

couple o t h e r  a t t o r n e y s .  I'm very concerned about  t h e  

s i t u a t i o n  of t h e  fact, l i k e  I s a i d ,  t h a t  t h e r e  h a s  

been no p repara t ion  for the January 24 th  t r i a l .  E v e r y  

t r ia l  t h a t  h a s  been scheduled, specifically t h e  

January 24th one, where w e  promised t h e  judge i n  c o u r t  

t h a t  w e  would be ready. I made a s t a t ement  dur ing  

t h a t  hear ing  a l s o .  

And t h e  problem t h a t  I had wi th  bo th  o f  my 

a t t o r n e y s  i s  t h a t  t h e y  l i teral ly ignored  m e  from t h e  

day w e  walked o u t  o f  t h a t  courtroom u n t i l  a lmost  t h e  

d a t e  t h a t  we  came i n  here .  I had o n l y  t a l k e d  t o  J i m  

White once, and that w a s  t h e  day before h e  came t o  
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t h i s  hear ing  f o r  him t o  te l l  m e  s p e c i f i c a l l y  what he 

wanted me t o  say t o  Western S t a t e .  

Yeah, I have some emotional problems, your Honor, 

and t h e r e  may very w e l l  be a need f o r  m e  t o  have a 

f u l l  eva lua t ion .  I'm sca red  t o  death of  it, t o  be 

hones t  o f  it. Nobody explained t o  me what Western 

S t a t e  involves  o r  anything. They on ly  t o l d  me t h a t  

t h e y  are going t o  send m e  o f f  t o  s o m e  place down sou th  

and run a bunch o f  tests on m e .  And t o  be hones t  with 

you, some o f  the t h i n g s  t h a t  have gone over t h e r e  f o r  

12 p l u s  months over at t h e  jail, s i t t i n g  t h e r e  

wondering and wait ing,  t o  be hones t  with you, the o n l y  

place t h a t  I f i n d  peace r i g h t  now i s  i n  t h a t  l i t t l e  

cell, 
C--' 


When I first  came i n t o  t h a t  l i t t l e  cell I s u r e  as 

heck wanted o u t  of t h e r e .  And now every t i m e  I g e t  

o u t  o f  t h a t  cell, t h e  people  around m e  scare t h e  h e l l  

o u t  o f  me. 

THE COURT : Okay. You g e t t i n g  your medication 

now? 

THE DEFENDANT: I1m g e t t i n g  medication. I do  n o t  

believe t h a t  I ' m  medicated proper ly ,  no. 

THE COURT: Okay. 

THE DEFENDANT: You s a w  how I acted when I w a s  i n  

h e r e  and t a l k e d  t o  you i n  closed camera o r  whatever 
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you w a n t  t o  cal l  it. 


THE COURT: Y e s .  


THE DEFENDANT: I had n o t  gotten m y  m e d i c a t i o n  


that m o r n i n g  and I could not focus o r  stay on t r a c k  

about anything. A n d  I have made t h a t  point  t o  m y  

attorney specifically because of -- for  ins tance  M r .  

White, I say, w h a t  are you going t o  do w i t h  m e  w h e n  i t  

c o m e s  t i m e  for the  t w o  w e e k  t r i a l  t h a t  they c l a i m  w e  

are going t o  have, a t w o  w e e k  t r i a l  t h a t  I'm going t o  

be drug o u t  of m y  cell early i n  the  m o r n i n g  and c o m e  

i n t o  cour t  and be i n  cour t  a l l  day long? If I am n o t  

m e d i c a t e d ,  then I ' m  going t o  be a p r o b l e m .  

MR. WHITE : For the  record, I 'm going t o  interject 

and t e l l  M r .  V a r n e l l  tha t  he i s  get t ing i n t o  

discussions about t h e  strategy that  w e  have about 

t r i a l  and t h a t  he should keep h i s  m o u t h  shut. 

THE DEFENDANT: T h e n  w h y  c a n f t  you r e t u r n  a letter 

t o  me,  Mr .  White --

THE COURT: W a i t  a minute. 

THE DEFENDANT : -- t o  even tell m e  that? 

THE COURT: M r .  V a r n e l l ,  you can have a private 

conversation w i t h  your attorney i n  private. 

W e l l ,  the only t h i n g  I w a n t  t o  suggest i s  that  i f  

you get another attorney, i f  you t h i n k  you are going 

t o  h i r e  another attorney, t i m e f s  a w a s t i n g ,  because as 



it i s  r i g h t  n o w ,  w e  are going t o  have t o  set one of 

these t r i a l s  for  February 21 and one for  February 28. 

And I c a n ' t  help bu t  notice t h a t  February 21 i s  next 

Friday. \ J  

THE DEFENDANT: I k n o w ,  I jus t  had t h a t  iz, 

conversation w i t h  my a t t o r n e y s .  

THE COURT: A l l  r ight .  

THE DEFENDANT: I asked t h e m  i f  w e  go t o  court  i n  

ten days, I go t o  prison fo r  the  rest of m y  l i fe ,  

right? 

THE COURT: O n l y  i f  you are convicted . 
TEE DEFENDANT: W e l l ,  obviously there i s  no 

preparation, and they k n o w  it. T h e y  don ' t  have 

anything ready. 

THE COURT: A l l  r igh t .  

.MR. STANSELL: Your H o n o r ,  I guess the ques t ion  

that I have a t  t h i s  point  is ,  is  there going t o  be a 

request t o  cont inue  t h e  case beyond the expiration of 

speedy t r i a l  date? And I certainly have no objection 

t o  tha t .  And i f  so, i f  there i s  such a request, i s  

M r .  V a r n e l l  going t o  agree t o  it, or is counsel going 

to  request tha t  over h i s  objection? 

MR. WHITE: Y o u r  H o n o r ,  I am going t o  make a 

r e q u e s t  t o  continue the  matter beyond the speedy trial 

t o  a t r i a l  date i n  early June, regardless of Mr .  



discussed  with him t h e  fact t h a t  u n t i l  D r .  P ipe r Is 

r e p o r t  i s  completed and i n  m y  hands I can n o t  be 

prepared t o  r ep resen t  h i m  competently a t  t h e  t i m e  o f  

t r ia l .  

I n  t h e  b r i e f e s t  fash ion ,  I w i l l  say t h a t  I do tend 

n o t  t o  m e e t  with M r .  Varnel l  un less  M r .  Chamberlin is 

p r e s e n t ,  because M r .  Varnel l  tends  t o  hear  t h i n g s  

d i f f e r e n t l y  than  what I believe was said. 

M r .  Varnell  g e t s  p r e t t y  anxious when M r .  Chamberlin 

is p resen t ,  s o  any meeting becomes p r e t t y  d i f f i c u l t .  

And f rankly ,  I d o n ' t  believe I need t o  m e e t  wi th M r .  

Varnel l  t o  prepare  h i s  case. I know everyth ing  he 

could poss ib ly  t e l l  m e  about  h i s  case. I've heard it 

a hundred times. And t h e r e  i s  no reason for m e  t o  b e  

meeting with him. 

If t h a t  c a l m s  him a t  a l l ,  s o  be it, i f  n o t ,  I ' m  

s o r r y .  But t h i s  case i s  n o t  prepared f o r  t r i a l  nex t  

1 week. It  would n o t  be prepared t o  be tried nex t  week. I 
I t  needs t o  be cont inued and t h a t  i s  our  motion. 

THE DEFENDANT: How do you i n t e n d  t o  in te rv iew t h e  

22 witnesses ,  M r .  White, i f  you d o n l t  have any o f  my 

23  knowledge of  t h e  wi tnesses  that are t o  be interviewed? 

24 THE COURT: Well, that's an  i s s u e  t h a t  you can 

2 5  t a k e  up with him o u t s i d e  o f  hea r ing  o f  opposing 

\ 
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counsel --

THE DEFENDANT: Why exactly --
THE COURT: -- and the judge. 

D o  you agree or do you object t o  a t r i a l  date after 

t h e  speedy t r i a l  t i m e ,  the  present speedy t r i a l?  

THE DEFENDANT: Which i s  the  end of t h i s  m o n t h ?  

THE COURT: Y e s ,  March 3. 

MR. STANSELL: March 3rd. 

THE COURT: Which is  t w o  w e e k s  away, basically. 

THE DEFENDANT: M y  concern i s  w h y  does it have t o  

go a l l  the  way ou t  t o  June? I was supposed t o  go to  

t r i a l  i n  January, and n o w  i t ' s  June. A n d  i n  m y  eyes 

the  only reason i s  because m y  attorneys a r e n ' t  

prepared. So I get t o  s i t  and w a i t  i n  ja i l  fo r  them 

again f o r  another s i x  m o n t h s .  
, 

MR. WHITE: W e l l ,  I don ' t  disagree w i t h  t ha t ,  His 

attorneys are not prepared t o  go t o  t r i a l  next w e e k .  

And the  p r o b l e m  w i t h  s e t t i n g  it b e t w e e n  n o w  and June 

i s  I d o n r t  anticipate any practical response f r o m  D r .  

Piper u n t i l  t h e  m i d d l e  of or  end of March. O n c e  w e  

receive t h a t ,  I expect it w i l l  affect, t o  s o m e  degree, 

our preparation, T h a t  w o u l d  set a t r i a l  date i n ,  a t  

earliest possible, end of A p r i l ,  I w o u l d  imagine. And 

m y  schedule does no t  a l l o w  m e  t o  be present dur ing 

that t i m e .  
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I expect t o  be o u t  of t he  country for  a large part 

1 	 of A p r i l .  And I have several trials stacked up I 
f o l l o w i n g  t ha t .  So t h a t ' s  w h y  I 'm a sk ing  f o r  theI 	 I 

f irs t  of June. I d o n ' t  k n o w  w h a t  M r .  C h a m b e r l i n r sI 	 I 

schedule is exactly. So that's h o w  t h a t  date is  not 

drawn o u t  of t h i n  a i r .  T h a t ' s  a good practical date. 

THE DEFENDANT: T h a t l s  c o m p l e t e l y  u n f a i r  t o  m e ,  

your H o n o r ,  f o r  people t o  be tak ing  vacations a l l  year 

round. 

MR. WHITE: I don ' t  believe I said I was going on 

vacation. 

THE DEFENDANT: I k n o w  there w e r e  s o m e  vacations 

taken l a s t  s u m m e r ,  and you to ld  m e  you w e r e  w o r k i n g  on 

m y  case and I found there  w e r e  several vacations 

taken. 

THE COURT: M r .  S tansel l?  


MR. STANSELL: Yes, sir. 


THE COURT: Any exception t o  continuing the  t r ia l  


date, or the requested t r ia l  date or any p r o b l e m  w i t h  

your schedule? 

MR. STANSELL: I r m  going t o  suggest June 6th.  T h a t  

w o u l d ,  a t  t h i s  po in t ,  t o  the best of my recollection 

that w o u l d  fit w i t h  my t r i a l  schedule. And I w o u l d  

ask speedy t r i a l  waiver t o  June 27th. 

MR. WHITE: 6 th  w o u l d  be a good date for me.  
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THE COURT: Is? 

MR. WHITE: It i s .  

THE COURT: All right. 

THE DEFENDANT: I donlt have any say so in the 


matter then, your Honor, is that correct? 


THE COURT: Well you can --
THE DEFENDANT: Well --
THE COURT: If you don't want to wait that long, 

you can always try to hire another lawyer who can try 

it earlier, if you can find one. 

THE DEFENDANT: What kind of position does that 


put me in, if I want to keep to the trial date that's 


March 3rd, or whenever it was, prior to my speedy 


trial rights? 


THE COURT: You would have counsel that wasn't 


prepared for trial, and not even a medical report that 


they've already requested. 


THE DEFENDANT: Yeah, and I have been told that 

Dr. Piper has already been through everything, so I ' m  

real confused on that issue too. 

MR. WHITE: I don't know who he has been talking 

to. 

THE DEFENDANT: Is there -- I don't understand 

this, your Honor. For the record, I donrt understand 

the communication issue. I'm sitting over there, they 
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k n o w  w h e r e  I ' m  a t ,  they k n o w  w h a t  they got t o  do to  

prepare fo r  t h i s  t r i a l .  Why i s  it tha t  January 24th 

rolled by, n o w  they are t a l k i n g  t o  b l o w  it ou t  u n t i l  

June s o m e t h i n g .  A n d  I k n o w  w i t h o u t  a doubt that t h e  

only reason i s  because they have been doing other 

th ings  and n o t  w o r k i n g  on m y  case. 

I have 450 pages of discovery i n  my cell t h a t  I've 

had since May of last  year. 

THE COURT: I do m y  best t o  appear t o  be very 

w i s e ,  but  I can ' t  a n s w e r  that question. Y o u  are going 

t o  have t o  a s k  your lawyer  tha t .  
I 

THE DEFENDANT: What's t o  say t h a t  June 6th w i l l  

r o l l  around and there w o u l d  be another reason for  a 

p o s t p o n e m e n t ,  your H o n o r ?  

THE COURT: W h a t  did you say, t o  the  16th? 

MR. STANSELL: Speedy t r ia l  waived t o  the  27th,  

three w e e k s  beyond w o u l d  be my request. 

THE COURT: A l l  r ight .  And  t h a t  w o u l d  be for  

w h i c h  t r i a l ?  

MR. STANSELL: N o ,  I w o u l d  be referring -- I th ink 

w h i c h  t r i a l  goes first, I t h i n k  w e  can defer t ha t  t o  

another day. B u t  I w o u l d  suggest t h a t  w e  -- if there 

is  an agreed t r i a l  continuance, t h a t  w e  continue it t o  

June 6th, w i t h  a speedy t r i a l  w a i v e r  three w e e k s  

beyond t o  t h e  27th. 



THE COURT: B o t h  of t h e m ?  

MR. STANSELL: B o t h  of t h e m ,  and t h a t  w o u l d  give u s  

ample opportunity --
THE COURT: T o  p i ck  out  w h i c h  goes first? 

MR. STANSELL: To p i g g y b a c k  t h e m  regardless o f  

order. 

MR. WHITE: Y o u  m e a n  the  27th or the  30th? 

MR. STANSELL: 27th, w e  u sua l l y  do it 17 days, but 

21 days w o u l d  be f i n e .  

THE COURT: A l l  r ight .  

So do you have any objection, M r .  Va rne l l ,  real 

objection to  continuing the  t r i a l  t o  June 6 th  and 

waiving speedy t r i a l  t o  June 27th? 

THE DEFENDANT: Y e s ,  I object strongly, b u t  it 

appears t h a t  I don1t have any choice, does it? 

THE COURT: W e l l ,  are you w i l l i n g  t o  w a i v e ,  are 

you w i l l i n g  t o  do it? 

THE DEFENDANT: I'm w i l l i n g  t o  do it under the 

basis tha t  I don1t have any choice because my 

attorneys are no t  prepared a t  this t i m e  t o  go t o  

t r ia l ,  and w r o n g f u l l y  so. 

THE COURT: A l l  r ight .  I n  addition t o  tha t  waive 

I fi*d there is  j u s t  cause t o  continue it t o  both of 

these t r ia ls ,  t o  schedule both of these t r i a l s  fo r  

June 6th.  And I w o u l d  --
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MR. STANSELL: Is it too m u c h  t o  a sk  to  ge t  a 

w r i t t e n  waiver a t  this point ,  or  i f  w e  can ' t  get  a 

w r i t t e n  waiver, I a s k  that  the  C o u r t  specifically f i n d  

t h a t  there is good cause t o  continue the  speedy t r i a l  

expiration period u n t i l  the  27th, t o  a l l o w  us t o  get 

both t r ials  i n ,  s tar t ing t h e m  a t  the  6th,  b u t  be able 

to  get t h e m  both c o m p l e t e d  by the 27th? 

THE COURT: I am not  so sure I can do that,  can I? 

What I can do i s  f i n d  good cause t o  schedule t h e  

burglary for  June 6th and t h e  sol ici tat ion for m u r d e r  

t o  June 13th. 

MR.  STANSELL: W e l l ,  w i t h  t h e  understanding t h a t  a 

subsequent judge, i f  it is no t  you, i s  no t  locked i n t o  

that order. 

THE COURT: T h a t ' s  f i n e ,  t h a t ' s  f i n e .  

MR. STANSELL: J u s t  as long as everybody i s  a w a r e  

w e  are going to  argue w h i c h  goes first, because w e  

have d i f fe r ing  v i e w s  as t o  w h i c h  one should go first. 

So for the  record the C o u r t ,  a t  t h i s  t i m e ,  i s  --

THE COURT: D o  you have a waiver? 

MR. STANSELL: T h e r e  i s  a w a i v e r .  I don ' t  k n o w  i f  

he i s  going t o  f i l l  it ou t  or not. 

THE COURT: I w i l l  give h i m  the  opportunity t o  do 

t h a t .  

MR. STANSELL: I n  the event he doesn't, t h e  C o u r t  

* 
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i s  f i n d i n g  good cause t o  continue 02-1-00390-1, w h i c h  

i s  the five counts of Sol ic i ta t ion  t o  C o m m i t  F i r s t  

D e g r e e  M u r d e r  to  June 6th, 2003, t he  C o u r t  is  so 

f inding? 

THE COURT: Y e s .  

MR. STANSELL: A n d  02-1-00385-5, the C o u r t  i s  

f inding good cause t o  continue t ha t  u n t i l  t h e  13th of 

June? 

THE COURT: Y e s .  

MR. STANSELL: With the understanding t h a t  it may, 

may start  there t o  after that, given the length  of t h e  

other case. 

THE COURT: I t 's  understood. And t h a t  i s  the  

order i n  w h i c h  defense counsel requests? 

MR. STANSELL: I t  i s ,  and I w i l l  f i le  a w r i t t e n  

m o t i o n  t o  determine the  order. 

MR. WHITE: So t h e  so l i c i t ing  is  set for  t h e  6th? 

TBE COURT: Y e s .  

MR. WHITE: O k a y .  

THE COURT: A n d  as far as a waiver i s  concerned, I 

suppose both of t h e m  can be t o  the 27th. 

MR. STANSELL: T h a t  w o u l d  be acceptable t o  the 

State. 

THE COURT: Very w e l l  . 
MR. CHAMBERLIN: B u t  I didn't hear M r .  V a r n e l l  
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agreeing t o  w a i v e  t ha t .  If the C o u r t  is  f i n d i n g  good 

cause --
THE COURT: W e l l ,  I t h i n k  he has agreed t o  i t  

orally. Whether or not  he w i l l  actually put  h i s  

s ignature  on the  piece of paper i s  another quest ion.  

MR. STANSELL: C o u l d  t he  C o u r t  inquire a t  t h i s  

t i m e ?  

THE COURT: W e l l ,  w h y  don1t w e  w a i t  u n t i l  he has 

it i n  f r o n t  of h i m .  

THE DEFENDANT: Y o u r  H o n o r ,  I w o u l d  a lso l i k e  t o  

express that anxiety and confusion that I have had i n  

the recent m o n t h s  have been specifically related t o  m y  

f rus t r a t ions  w i t h  my t w o  attorneys more than any other 

reason, period. 

THE COURT: O h ,  I understand t h a t .  I understand 

tha t . 
THE DEFENDANT: I have t e n  u n a n s w e r e d  letters 

r i g h t  here i n  my folder here. When I asked M r .  W h i t e  

w h y  doesn't he r e t u r n  m y  letters he c l a i m s  i t ' s  

because I w i l l  t a k e  a sentence out  of t h a t  letter and 

use  it against  h i m  s o m e h o w .  T h a t  w a s  h i s  c o m m e n t .  Am 

I not  a l l o w e d  t ha t  type of c o m m u n i c a t i o n  w i t h  my 

attorneys? I don ' t  understand i f  I w r i t e  my attorney 

and --
THE COURT: T h e  C o u r t  i s  no t  i n  a posit ion t o  
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referee r e l a t i o n s h i p s  between a t t o r n e y  and c l i e n t .  

THE DEFENDANT: Is t h e r e  someone that  i s  i n  t h a t  

p o s i t i o n ?  

MR. WHITE: W e l l ,  you have t h e  bar complaint forms, 

I have seen them. 


THE COURT: You can f i le  a bar complaint form. 


THE DEFENDANT: I l i k e  that a t t i t u d e  M r .  White, 


f o r  you being mad a t  m e  f o r  you postponing my t r i a l  

because you haven ' t  done your job. 

MR. CHAMBERLIN: J u s t  as -- t o  p u t  something on t h e  

record,  your Honor,. 

The reason that M r .  White and I suggested a t  t h e  

t o p  of t h i s  earlier i n  this hear ing ,  t h a t  w e  conduct 

an i n  camera r e v i e w  i s  t h a t  it  -- i t r s  g o t  t o  be 

fairly obvious t o  t h e  casua l  observer  t h a t  i n  t h e  

even t  that M r .  Varnel l  i s  convicted,  t h e  first c l a i m  

on any appeal w i l l  be t h e  r e l a t i o n s h i p ,  t h e  

a t t o r n e y - c l i e n t  r e l a t i o n s h i p  and t h e  communication 

between M r .  Varnel l  and h i s  two a t t o r n e y s .  

And it has  occurred  t o  m e  on m o r e  than  one occasion 

t h a t  t h a t  i s  an i s s u e  t h a t  should be resolved  one w a y  

o r  t h e  o t h e r  be fo re  t r i a l  as opposed t o  be ing  brought  

up after tr ial ,  And I t h i n k  t h a t ' s  why M r .  White w a s  

sugges t ing  t h a t  w e  do some o f  t h i s .  

THE COURT: W e l l ,  how do you propose it be 
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resolved? H e  can r e s o l v e  it very s i m p l y  by f i r i n g  t h e  

two of  you and h i r i n g  another  lawyer. That 's  h i s  

call .  H e  has n o t  fired M r .  White y e t .  

THE DEFENDANT: I wanted t o  work with --
THE COURT: Pardon? 

THE DEFENDANT: I made it very clear t o  J i m  White 

i n  w r i t i n g  and v e r b a l l y  several t i m e s  t h a t  I want t o  

work with him and another  a t t o r n e y ,  i f  he  needs 

another  a t to rney .  But t h a t  I do n o t  want t o  work w i t h  

M r .  Chamberlin. The man i s  verbally and p h y s i c a l l y  

th rea tened  m e  numerous t i m e s ,  and I can n o t  work wi th  

a man that wants t o  do bus iness  t h a t  w a y ,  t o  t a k e  m e  

i n t o  a c o u r t  of  l a w  to  supposedly defend my l i fe  w h i l e  

he  s t a n d s  t o e  to  t o e  t o  m e  screaming i n  m y  face, 

s t and ing  i n  t h e  C room over  a t  t h e  ja i l  numerous 

t i m e s .  And I am n o t  the o n l y  c l i e n t  h e  has  done such 

t o .  

MR. CHAMBERLIN: And your Honor, f o r  the record ,  

t h a t  i s  why n o t  on ly  does M r  White n o t  s e e i n g  M r .  

Varnel l  without m e  p r e s e n t  f o r  sometime now, because 

of  t h e s e  kinds of false accusa t ions .  I d o n ' t  see M r .  

Varnel l  without a t h i r d  party presen t .  And whenever 

t h e r e  i s  a third party p r e s e n t ,  M r .  Varnel l  does not 

h e s i t a t e  t o  keep m e  t h e r e  for as long as f o u r  hours  i n  

the evening d i s c u s s i n g  t h i n g s .  P r a c t i c a l l y  none o f  
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which have anything t o  do with h i s  case, by t h e  way. 

But t h e  i s s u e  t h a t  t roub les  m e  i s  an e t h i c a l  one 

f o r  M r .  White and I ,  given t h e  letter t h a t  M r .  Varnel l  

has  s e n t  your Honor accusing M r .  White and given t h e  

comments t h a t  M r .  Varnel l  l i k e s  t o  make on t h e  record 

about  m e ,  which o f  course has  prompted m e  t o  on ly  

v i s i t  him with a t h i r d  pa r ty ,  someone who can come 

wi th in  t h e  p r i v i l e g e .  

If I was an a p p e l l a t e  a t t o r n e y  and I was 

r ep resen t ing  M r .  Varnel l  on appeal ,  a n  i s s u e  t h a t  I 

would explore  is whether o r  n o t  M r .  White and I had an 

ethical o b l i g a t i o n  t o  d i scon t inue  o u r  r e p r e s e n t a t i o n  

given t h e  c l a i m s  t h a t  M r .  Varnel l  i s  making. 

I t  may very w e l l  be t h a t  t h e r e  i s  a c o n f l i c t .  I t  

may very  w e l l  be t h a t  M r .  Varnel l  h a s  accused both M r .  

White and I of u n e t h i c a l  conduct, t h e n  n e i t h e r  M r .  

White nor  I want t o  abandon t h i s  case. But  I th ink  

t h a t ' s  why M r .  White w a s  ask ing  earlier f o r  t h e  i n  

camera r e v i e w  t o  try t o  at least i m p l i c i t l y  r e so lve  

some of t h e s e  e t h i c a l  i s s u e s  t h a t  h e  and I both 

believe that w e  m a y  be fac ing .  

I am n o t  sugges t ing  t h a t  M r .  Varne l l  i s  being 

manipulat ive abou t  a l l  o f  t h i s ,  b u t  n o t  o n l y  i s  t h e s e  

-- t h e r e  are t h e s e  e t h i c a l  i s s u e s .  

THE DEFENDANT: Your Honor, t h i s  did n o t  occur 



u n t i l  after M r .  Chamberlin w a s  fired, b e f o r e  h e  

decided t o  show up t h e  very first t i m e  t h r e e  days 

after  h e  w a s  fired with D r .  P ipe r ,  c la iming a s  a 

witness .  A f e w  days after t h a t ,  h e  showed up by 

himself  up on f o u r  nor th .  I t o l d  him I d i d n ' t  have 

anyth ing  t o  say  t o  him and he  had been fired and h e  

went o u t  t h e r e  and made a comment, c a l l i n g  m e  

s p e c i f i c a l l y  a punk with wi tnesses  on f o u r  n o r t h  as he 

lef t .  And a f e w  days later, h e  shows up with a lady 

a t t o r n e y  o u t  of no where, t h r e e  t i m e s ,  a l l  i n  a couple  

weeks after he  basically abandoned m e  f o r  a lmost  e i g h t  

weeks. 

Those are t h e  only  t h r e e  t i m e s  t h a t  he  has  come 

over  t o  see m e  with a wi tness  o t h e r  than M r .  White 

r e c e n t l y  1-23. 

So s i n c e  February Znd, o r  16,  s i n c e  my 

i n c a r c e r a t i o n ,  February 16 o f  02, H a r v e y  Chamberlin 

has  seen  m e  numerous t i m e s  a l l  t h e  w a y  u n t i l  after h e  

w a s  f i r e d ,  be fo re  they  dec ided  to make up t h i s ,  l e t ' s  

team up on Mitchel l  deal to cover our  you no whats. 

Tha t ' s  t h e  on ly  reason t h e y  have done t h i s ,  i n  m y  

opin ion ,  because they  know t h e y  haven ' t  prepared f o r  

t h e i r  job  t o  defend m e  and t h e y  want t o  make up t h e i r  

own l i t t l e  excuses by having somebody t h e r e  s o  t h a t  

whatever is  said they can change it around and 
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manipulate it themselves, not me, I haven't 


manipulated anything. 


The only thing I asked from these men is to go to 


work, do what you said you were going to do. You had 


my money in February, do what you say you were going 


to do, get this case ready for trial and let's get it 


done. And they know darn well that's been my only 


goal. And I've become very frustrated when trial time 


comes rolling around, and I find out there is nothing 


ready again and again and again. 


MR. CHAMBERLIN: Just if I can comment on one 


thing. The encounter where Mr. Varnell says that I 


came unaccompanied, that was not a confidential 


communication, that was up on four north D. I was not 


calling him a punk as I was leaving, I made a remark 


about stop being a jerk. And this was after Mr. 


Varnell, which he hadn't done in several months, once 


again approached me about dumping Mr. Rhite and my 


proceeding to represent him with perhaps somebody 


else. So those are the kinds of things that we are 


talking about. 


THE DEFENDANT: I had already fired Mr. Chamberlin 


and he showed up on his own. He didn't like what I 


had to say when I asked him to leave. He said, oh, so 


now you are a tough guy and I said, no, I am not. He 


-




s a i d  t h a t ' s  r i g h t ,  you a r e  j u s t  a punk. Tha t l s  

exact ly  what w a s  sa id  and severa l  s t eps  as t o  show as 

such. 

THE COURT: A l l  r i g h t .  


MR. STANSEU: Your Honor, may I make a suggestion: 


THE COURT: Sure. 


MR. STANSEU: Why don I t  we set a motion f o r  t h e  


e t h i c a l  i s s u e  t h a t  M r .  Chamberlin has r a i s ed  f o r  March 

7th ,  i f  t h a t  i s  a concern a t  t h i s  po in t ,  i f  they 

believe it, they have an e t h i c a l  duty  t o  withdraw, o r  

they have an e t h i c a l  c o n f l i c t  a t  t h i s  po in t ,  le t ' s  set 

it f o r  March 7th o r  somewhere i n  t h e r e  and let 's  have 

b r i e f i n g  and let 's  have a f f i d a v i t s  and let 's have t h e  

Court decide it, r a t h e r  than j u s t  t a l k  about it. 

MR. WHITE: W e l l ,  i n  response t o  that, l e t  m e  say 

because I don ' t  be l ieve  I have any e t h i c a l  i s s u e  with 

M r .  Varnell  whatsoever. M r .  Varnell  has a problem 

with m e  evident ly .  That's f i n e ,  he  can have t h a t  

problem. H e  has h i red  m e ,  he ' s  p a i d  m e ,  he can fire 

m I 1 m  concern. I have a l o t  of o ther  
__ _. -- ---

, th ings  t o  do. choose t o  stay i n  t h i s .  Case, I am 
\ 

'LA
no t  in tending on abandoning him. I am n o t  intending 

t o  go away. If he chooses t o  make m e  go away, I w i l l ,  

t h a t ' s  h i s  decis ion.  I don' t  th ink the re  i s  any 

e t h i c a l  decis ion here. 



MR. STANSELL: Well, I heard it raised and I was 

responding. 


THE COURT: Well, if anybody gets excited about 

it, they can always raise it, they can always make a 


motion about it. But I just don't see where --
THE DEFENDANT: Your Honor --
THE COURT: I understand M r .  Chamberlin*s concern 

because this is a situation in which he is retained 


not appointed. 


THE DEFENDANT: All I have asked from *ese men i2 

to level with me and to do their job. 


THE COURT: I understand. Why don't you go ahead 

and sign that, and we will get this over with. 


THE DEFENDANT: Am I obligated to sign these? 

THE COURT: No, it just confirms what you said 

before. 

THE DEFENDANT: Well, I said that I didn't appear 

t o  have any choice  in t h e  matter. 

THE COURT: And that you were willing to do it? 

THE DEFENDANT: So if I find another attorney that 

can represent me prior to June 6th? 

THE COURT: They can make a motion to schedule the 

trial earlier. 


THE DEFENDANT: Okay, fine. 

THE COURT: I have approved the defendant's waiver 



-- 

and have signed the agreed trial continuances. 


MR. STANSELL: Thank you, your Honor. 


THE COURT: Any other matters to come before the 


Court? 


MR. STANSELL: No, your Honor. 


THE DEFENDANT: Yes, your Honor. I prefer the 


Court, that I believe Mr. Chamberlin and Mr. White are 


intentionally avoiding me, intentionally not preparing 


for this case, specifically so that I will indeed fire 


them and they can walk off with monies they have 


already been paid. It's already been stated to me in 


the September 9 letter, which I will be glad to show 


you, I have a copy right here, it says as of September 


9th that they had already earned their money and that 


from here all the way through trial that they were 


working initially without compensation. And I have 


that right here, right here with me. 


THE COURT: I am not going to get involved in your 


THE DEFENDANT: The point is I'm getting no 

communication, and I feel as if these people 

intentionally want me to fire them, so where they can 

walk away from it. And the way Mr. White wrote up his 

fee agreement, because he already had my money in his 

pocket, $128,000 and change before he had brought me a 



fee agreement. Figure that one out. 

THE COURT: That's a lot of money. 

Court will be in recess. 

(Proceedings concluded. ) 
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Undersigned counsel substituted in as counsel for Mr. Varnell in late October. / / 
20 2003. I received the trial transcript, which contained the witness testimony but not other 

proceedings, on or about November 18. 2003. I also have received approximately eight 
22 

linear feet of documents (filling two lateral file drawers) from the Snoho~nish County 
23 

il Public Defender Association and from Harvey Chamberlin, Mr.  Varnell's co-counsel at 
j4 

25 trial 

26 
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ii 22, 2003, I wrote to Mr. White requesting a copy of Mr.  Varnell's records and enclosed 

I1 an authorization for release of information. I believe that we followed that up with phone 

/ /  calls, but did not hear back from Mr. White until mid-January. 2004, when he left our 

6 
office a voice 11iail indicating that he had his file available. Ivly legal assistant spoke with 

7 

Mr. White this morning and we will be obtaining Mr. White's file from him this week. 
8 

I1 Mr. Varnell alleges that he was deprived of his Sixth Amendment right to counsel 

of choice. He asserts that he sought to discharge Mr. Chamberlin and Mr. White on 

several different occasions. It is my understanding, from talking with deputy prosecutor 

john Stansell, that that proposition is not disputed. We contend that a new trial must be 
13 	 j 

granted because deprivation of the right to counsel of choice requires automatic reversal. 

j Mr. Varnell also alleges ineffective assistance of counsel. He alleges failure to l i  

' 
16 investigate and failure to prepare. These inquiries are fact-driven. In this case, the factual 

!I inquiry is time-consuming 
l 7  
18 

Meanwhile, undersigned counsel represented the defendant in State v. John Athan, 
19 

a 1982 King County homicide case which was based upon DNA identification obtained by 
20 	 1 

police who posed as attorneys and solicited Mr. Athan to be their client. There were 
21 1 )  	

/ 

22 	 I/ hearings and litigation in that case in late-October, November and December of 2003, 
I 

culminating in a hearing on a motion for discretionary review in the state Supreme Court 
23 	 / I
24 

on New Year's Eve, December 31, 2003. The trial in that case started on January 5 ,  
25 
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2004, and ended with a verdict of not guilty as to first degree murder but guilty as to 

second degree murder on January 21, 2004. 

During the same time frame of November through January, I was reviewing 

documents and completing the mitigation package in State 11.Jolzn Whitaker, a case 

currently pending before this Court. The package was completed and presented to the 

prosecutor's office in January, 2004. 

Preparation for and litigation of the Athan case, combined with preparation of the 

mitigation package in the Whitaker case, proved to be substantially more time-consuming 

than I had originally estimated. I estimate that I spent approximately eight weeks on the 

two matters as of Wednesday, January 21, 2004, the day of the Athan verdict. As a result 

of these efforts, I have not been able to complete the motion for a new trial in Mr.  

Varnell's case 

I have a three-day trial scheduled to start in King County on February 2"", but 

otherwise am in good shape schedulewise in February. Assuming that the state does not 

seek the death penalty in the Whitcrker case, that trial is scheduled to start on March 1, 
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2004. The defense requests that the due date for filing Mr. Varnell's nlotion for a new 

trial be set for Friday, February 20, 2004, and that the hearing on the nlotion for a new 

trial be set at a time selected by the Court thereafter. 

DATED this the ? n u a r y , 2001 


Respectfully submitted. 


+ 
MUENSTER & KOENIG 

/ Attorney at Law 
WSBA No. 6237 

Of Attorneys for Defendant Mitchell Varnell 

DEFENDANT'S MEMORANDUM RE: SCHEDULING - 4 MUENSTER& KOENIG 
JOHNR. MUENSTER, INC., P.S. 

1111 THIRD AVE. SUITE 2220 
SEATTLE, WASHINGTON 98104 

(206) 467-7500 
FAX: (206) 467-0101 
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SNOHOMISH COUNTY CORRECTIONS 

MENTAL HEALTH MEMO TO INMATE 


Name ' 
! 

1 ) , , 6 4 cp~#b>-'c+1-4L,) ModuleI 

We received your referral/requesi and are respo/rdi~rg as/olio~us: 

0 	 We do not medicate for sleep disturbance during the initial 30 days of incarceration. 
Please rekite after 30 days if you continue having sleep disturbance. In the meantime, 
you may order Banaphen (Benadryl) from the pharmacy to take at bedtime. 

/-----\ 
0 Your medication status has been referred to sychiatnst or psychiatric ARNP for 

-review during the next available consult on: , u e  Wed n u  Fri 

o We are still awaiting treatment or medication confirmation from your provider. 

0 We believe your issues would be better addressed with your personal care provider after 
your release from jail. 


LI We do not provide routine counseling or therapy sessions for inmates. 


o 	 We do not perform court-ordered mental health evaluations. 

o 	We need more information in order to respond to your request. Please rekite with more 
specifics. 

o 	 Your issues are outside the scope of the MHP office and have been referred to: 

> Medical staff 

> Sergeanr's office 

> Classification/Counseling staff 

> Jail Administration 

> Other -

I Staff comments: 	 fi~tfbb%lflk&c i i ~4 	 bb,,gek, 

I 

f Mnta l  Health Staff 	 Date 





JOHN R. MUENSTER,I N C . .  P.S. SUITE 2220 

JOHN R. MUENSTER 1111 THIRD AVENUE 
Attorney at Law SEATTLE, WASHINGTON 98101 

KIM D. KOENIG TELEPHONE (206)467-7500 
Attorney at Law FAX (206)467 0101 

EMAIL JhIhh l h l  ;(a101L~JIII 

February 11, 2004 

LEGAL MAIL -SPECIAL MAIL; CONFIDENTIAL 

ATTORNEY CLIENT PRIVILEGED CORRESPONDENCE; 


DO NOT OPEN EXCEPT IN PRESENCE OF CLIENT 


Mitchell Varnell 
c/o Snohomish County Jail 
1918 Wall St. 
Everett, WA 98201 

Re : Enclosed Releases 

Dear Mitchell: 

Enclosed please find five general releases and five medical releases for you to sign and date and 
return to me in the enclosed self-addressed, stamped envelope. 

Best wishes. 

Very truly yours, 

MUENSTER & KOENIG 

Andi Anderson 
Legal Assistant 

Enclosures 



MUENSTER& KOENIG 
ATTORNEYS AT LAW 

JOHN R. MUENSTER,INC., P.S. SUITE 2220 

JOHN R. MUENSTER 11I 1  THlRD AVENUE 
Attorney- at Law SEATTLE, WASHINGTON 98 101 

KIM D. KOENIG TELEPHONE: (206)467-7500 
Attorney at Law FAX: (206)467-0 101 

EMAIL ~ \ i ! \ L . l t ~ i l ~ ,1>1com 

CONSENT FOR RELEASE OF INFORMATION 

I, the undersigned, hereby authorize 

(Health Care Provider) 
to disclose to the law firm of Muenster & Koenig, John R. Muenster, Attorney at Law, Kim D. 
Koenig, Attorney at Law, andlor any employees of said attorneys, the following information: 
Complete medical records, including all the clinical or hospital records in full. This includes, but is 
not limited to, x-rays, diagnostic testing of any nature, laboratory tests, correspondence, notes, 
written records, chart notes, or written documents of any nature within the meaning of the Uniform 
Health Care Act. 

I consent to the release of information regarding myselfwhich may be protected by local, state 
or federal laws which could pertain to testing and/or treatment for HIV infection, AIDS, sexually 
transmitted diseases, mental healthproblerns, alcohol or drug abuse. I understand that I may prevent 
the release of such protected information by filing with you a "Prohibition Against Disclosure of 
Protected Information" form. I hereby release you from all legal responsibility or liability for the 
release of the above-mentioned information. I understand that I have the right to withdraw this 
authorization at any time in writing. 

I understand that the information disclosed may be subject to redisclosure and may not be 
protected under state and federal laws protecting health care information unless protected by specific 
statutes protecting more sensitive information (e.g, 4 2  C.F.R. Part I1 for Alcohol and Drug 
Treatment Records; Ch. 70.24 RCW for HIV/STD/AIDS mformation). 

This release authorizes disclosure through means of inspection, photocopying, or interviews 
of the above-named medical provider in connection with the above-listed medical records. k 

You are hereby instructed that I spec8cally deny access or disclosure of this information to 
the following: Any health care provider who has previously provided health care to me unless I have 
given a separate authorization in writing to you. Any other disclosure is denied except as required 
under the Uniform Health Care Act and only in strict compliance with the Act. 

This consent is subject to my revocation at any time, except to the extent that action has been 
taken in reliance thereof and unless earlier revoked, it shall expire within 90 days fiom the date ofthis 
release. 

I ~v-


3 



All other medical release authorizations are canceled upon receipt of this medical release 
authorization. 

DATE: 

WITNESS CLIENTIPATIENT 



MUENSTER& KOENIG 
ATTORNEYS AT L A W  

JOHN R. MUENSTER, INC., P.S. SUITE 2220 
JOHNR. MUENSTER 1111 THlRD AVENUE 

Attorney at Law SEATTLE, WASHINGTON 98 101 
KIM D. KOENIG TELEPHONE: (206)467-7500 

Attorney at Law FAX: (206)467-0 101 
EMAJL i l i h  hi'l i?n~ o l c o m  

AUTHORIZATION FOR RELEASE OF INFORMATION 

I, , do hereby authorize the law firm of 

Muenster & Koenig, John R. Muenster, Attorney at Law, Kim D. Koenig, Attorney at Law, 

and/or their employees, to contact the company, agency, or facility set forth below and receive 

any and all information or records that they may request. This includes, but is not limited, to 

inspection, copying and taking notation from all sources of information and records compiled 

by staff or professionals at 

DATED this day of ,2004. 

Signature: 





SUPERIOR COURT OF THE STATE OF WASHINGTON 


IN AND FOR THE COUNTY OF SNOHOMISH 


STATE OF WASHINGTON, 	 NO. 02-1-00390-1 

PLAINTIFF 	 DEFENDANT'S SUPPLEMENTAL 
MEMORANDUM IN SUPPORT OF 
RECONSIDERATION OF MOTION 
FOR NEW TRIAL 

MICHELL VARNELL, 	 NOTED FOR HEARING: 19 ;" 
MONDAY, APRIL #, 2004, AT 

DEFENDANT 	 1PM BEFORE THE HONORABLE 
LINDA KRESE. 

1. INTRODUCTION. 

THE DEFENSE MEMORADUM IN SUPPORT OF RECONSIDERATION OF MOTION 
FOR NEW TRIAL CONTAINS A REPORT BY A PRIVATE INVESTIGATOR OF 
INTERVIEWS WITH POTENTIAL DEFENSE WITNESSES, WHICH SHOULD HAVE 
BEEN OBTAINED BY TRIAL A?TORNEYS. 

RESPECTFULLY SUBMITTED, Lj - /L I3 ?-I LF P i?%T 

MITCHELL VARNELL 



L L I C H H E A R O N 

I N \ ' f i S ' I ' l C ; A T I V E  S E R V I C E S  


April 15, 2004 

To: Mitchell Varnell 

From: Leigh Hearon 

Re: State v. Varnell: 
#02-1-00390-1 
Interviews with medical caregivers and legal counsel 

On April 14 and 15&, I interviewed via phone the following people in regard to your 
case: 

1. 	 Dr. Budge Smith, cardiovascular specialist 

2. 	 Dr. Kris Kyro, psychologist 

3. 	 Dr. Weymuller, surgeon 

4. 	 Jay Michael Gallager, lawyer 

5. 	 Dr. Donald Rice, psychiatrist 

Here is the status of interviews with the other care providers you wished me to 
interview: 

1, 	Dr. Roland Mauiro, Director of the Anger Management & Domestic Violence 
Program at Harborview Medical Center: Dr. Mauiro could not meet with me 
this week. We have a 2-hour a pointment set up for next Wednesday, April 
21". Mr. Mauiro charges $300 f'hr. for consultations, and will require 
payment at the time of our meeting. 

10812 Forbes Cr. I>r 

Fax 325 803-3036 

w~vr~~.henronpi,ci)m 

State v Vnrn~H-Tnt~rvi~wswith m~rlirnl l l ~ o a lnrnvid~rs-1 
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2. Dr. Stuart Dupan, Swedish Pain Center for Swedish Hospital, Seattle: Dr. 
Du a1cannot meet with me until next Wednesday or Thursday (April 21"' or 
22"'?). In addition, your file is in storage and will have to be retrieved. There 
is a small cost of obtaining your file from storage; Dr. Dupan also charges 
$4751hr. for consultation and records review. Payment for this interview is 
required at the time we meet. 

3. 	 Dr. James Fletcher, White Horse Family Medicine, Arlington: Dr. Fletcher 
will not speak to me outside the presence of the clinic's attorneys. Your 
medical files already have been sent to John Muenster. The attorneys for the 
clinic are supposed to call me to review the questions I will ask Dr. Fletcher. 
Dr. Fletcher charges $6001hr. for consultations, and will require payment at 
the time he is interviewed. I do not know, as yet, if the clinic's attorneys will 
request fees for their time. 

4. 	 Dr. Natalie Novick-Brown: I was informed that Dr. Novick-Brown was now 
practicing in FL. In fact, she has returned to Western Washington. I have left 
a message for her, but have not received a return phone call. 

Following are recaps of my interviews with your caregivers and divorce attorney. 

Stntp v V n r n ~ l l - l n t ~ r v i ~ w sw i t h  m ~ r l i r a l  ll~oalnrnvidprq-7 
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Dr. Bud 8,e Snuth 
April 14 ,2004 

Dr. smith recalled your consultation with him on February 27,2001. He sent his 

chart notes of that visit to John Muenster on March 17,2004. 


Your then rehab physician, Dr. Steven Taylor, had referred you to Dr. Smith. At the 
time, you were experiencing chest pain, pain in your right arm, right arm weakness, and 
disorientation. He was aware that you had had multiple surgeries, and that your pain 
symptoms resulted ,from a number of issues. He believed your chest pain was due to 
your esophagus squeezing your chest, and that the chest pain was a symptom of stress. 
Your EKG was normal, as was a treadmill test in excess of 20 minutes. Therefore, Dr. 
Smith assumed that the chest pain was due to a psychophysical source. 

Dr. smith recalled that you were extremely anxious about an ongoing divorce 
proceeding and attendant custody battle. Today, he cannot recall the specific issues that 
were causing you stress, but he does remember your constant worry about the future of 
your family. 

Dr. ~ n u t h  said he recommended trying Reglan, a neuroleptic prescribed medication 
used to treat gastrointestinal problems. In h s  notes, he states that you were "hghIy 
motivated" to try Reglan therapy. Dr. Smith also was aware that you were currently on 
what he called "a pain cocktail program," under the supervision of Dr. Steven Taylor. 
Dr. Smith did not see any problems adding Reglan to the other medications you then 
were taking. He continued to refill your prescription for Reglan up to the time of your 
arrest. 

However, since the time of your consultation with Dr. Smith, Reglan has undergone 
increasing scrutiny by the medical profession. It is now recommended for short-term 
use only, because of the adverse effects some long-term patients have felt. 

The most prominent symptom chronic users of Reglan have experienced is Tardive 
Dyslunesia, a movement disorder that causes people to involuntarily grimace, blink 
their eyes, and make other repetitive movements, often without their knowledge. 
Tardive Dyskinesia also has been linked to psychologcal problems, as well. 

Other side effects from taking Reglan include confusion, restlessness, and unusual 
irritability. 

Attached are printouts from Web sites describing the usages and potential problems 
associated with Reglan. Additional information is available at www.replan- 

2 :<-& 9$>:LB. 
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CONSULTATIVE HISTORY AND PHYSICAL. EXAMINA1'IOS 

PhTIIENT: VARYELL, M~tchellL 

DATE.: 02/27/01 


REFERRING PHYSICIAN:Steven Taylor, M.D. 

CONSULTLPU'CPHYSICLAN: Budge H.Smith, M.D 


KEASON FOR CONSULTATION: E~~diuauol ;of chest anti arm d1~0mfort.  

HISTORY OF PRESENT LLLNESS: Mr, Varncll I S  a 29-year-oldconstruction and Ia~dscapilg 
dc~clopcs,who ha had multiple surgeries for cervical disk diseasc.qd!l?_mbosgcrgl.i ~ ; u r i e i ,Hv has sccn 
Dr.Taylor for unfcrtunatc narcotic addiction associncd with d c ~ r c s s i o ~givcn his chronic back problems 
.md pwn. Hci~ currently 0; opain cocktail propiam including mcdic&tionwlth h'eurantrrr 600mg t.i.d., 
Wellbutritl 150 nig p.0. b i d .  for l~isdcpression.He also has noted 
quite d i s ~ b l i r ~ g  when hc isryld :evere from time t o  time. I t  occurs 
he iun  co jog wilh his 8-ycwr-old son an.dsntcs that h r  does not 
activity.He denies nausea, vomiting, shortr,ess of breath. or diaphorcsis with his chest drscornfort. 

I-lc s t a t e  h ~ sdiscon~fonhas scvera. components. He was once k~ckcdIn thc chcst and has tc~~dcrncss!n 
his ches6, Over the p a t  30 days hc has also noted right arm radinting discomfort tlmt !ICdascribes like 
ncrvc pain anC a~sociatcdright arm wcakeess. He also gets disoriented,whtn he gets his chest Jiscodofc. 
Me has had an upper $1, whlch was evidently unrevealing, He denic.:s any ~ssoclatcdsymptomsw~thfood 
or  relref with food, hut cles& there is a component of stress related with this chest disconlfort.--- by hs-
dc;;crip:ion. Hc has bczn Ir.edon Propanolol with some rel:cf, but his pain returneddeslp~te~ncreasing 

- d o b e  and pain cockuil also aelicvcd his discomfort temporarily. Me dcnics the use ofrncdi~a1~ion 
- recreatio~laldrugs. 

He states i1c has been undcr a seat dtd of cmotianal stress, as hc hab been scrvcd cli\~urccpdpors by his 
wlfc and hc is in icustody battle for his children. His otller past mcdical problems rcvohr-, around chronic 
stnus drs~rtage 

C A ~ I O V A S C V L A RWSK FACTORS: No hlsiey of ~ ~ b a c c ouse, hpcnenslon, d!nbcIcs. 
hypercholesterolerma or a f r n . 1 ~history of ischemlc hean disease. 

CUKPZER'T ,MEDICATIONS:Neurontin, paifi cocktail and Wtl lbuhin .  

PHYSICAL EXAM13ArI'ION: 
V ~ t a lsiarl~. Blood pressure i~ 120/88, hcaR rate i s  95 and regular. 

HEENT: Unreinxkable without xanhelasmnr or x~ntlmrnaa. 

Nwk. Carotid upsrrokes are 2+ bilaleriifly without associated bmils. Jugular veins are Oat. So 


th yromegaly 1s evident, 
Chcsr: Thc paiicnt has mild tcndcmcss around his xiphoid ptoccss. 
Lunga. Clear throughout without rales, rhonciu or wheezes. 
Cardiac: Demonstrates a normal SI and S2. No rnumrus, rubs, gpillops, heaves or c11;ks are 

evident. 



---- 

Page Taln - Conuultat,veHistor), and Fhysrcal Examinar~on 

VAKNELL, Mitchell t 

CJ2/,S/Ol 


PHYSICAL F X A M I N A T I O ~CONTLVUED: 
Abdomen: Sott, nonrender. Bowel sounds present and nomoactlve. No hepatosp~coorn~gdy1s 

cvidcnt. 

Eb~lrhemifies: Without cy&?osis,clubb~ngor edema. 


On madmil! the p a t h :  cxcrc~redfor 10 rninutes and 39 yecofids on the standaid Bmcc pmtocol. Resting 
btood prcsiurc was 138/813 and heart ratt was 95. At pe& ~ ~ T C S Sblaod prcssurc was 186176 and hcari ratc 
r v a 4  154. Thc paten: had mild chest discomfort ahroughout thc cmrsc of his study, which did not iacrcasc 
with crertion. 

M I S  12-lead EKG at rest was normal and absoluteiy no ST-T wave abnormalltrcs o c e ~ n e dwith saefs. 
Funcrisrlai aerobtc capacity is normal and no arrhythmias iue evident 

INJPRESSlON: Ckanic multifactorial chest pein-without evidence of myocardial jschcrnia 

~ C O ~ E 5 D A T I O N S :I think that the patlcnl's discornfon ha9 nlultrplc facets, Heccnainly hay h 

component ,ofc k * :  wall svndrom and Ia& concerned about his right uppl;; m.ncurwlogicpain and 
v~eakncss,whkh ~ a u l dwggc~t p ~ v i o u ssurgeries I amcervical radiculopathy and with ~ I S  conccrncd 
rhat he is possibiy developing nervc cornpression.I tried to call Dr,TayXor today, but ho is out OItht 

office and we \vill touch basc with him next week. 1 urged that ~ h cpuient's mocnt rlght upper am1 

- discon;fort,that Dr.Taylor rs unaware of, 1s aggressively evaluated. 
-

Hc may have a component of stress related esophageal dysmotility, given that ~tappears to be related to 
his psvclldogicd sness and I h m k r e s h o l d  for trying hini olt Raglan or c n l c i ~ ~ mchanncl b!ockcr, I 
think: Raglan would be the mart r q o n s i v c  coursc ortherap)' wittout intcrferii?g with his depression arid 
a t x r  active rnedisal yrobitm~.I t  is certainly not habit forrnitrg 

At r'nc end cf my intenctivn with Mr. Varnell. recognizing that Dr Taylor was gone for the week, the 
paiicn: was h y h l y  morrvatcd iot. e trial of Raglan thcrapy, I0 rng ac md q.h.3.will be started wit11 1% 
tablets given because the patient should notlcc she %spansrvtness if he has wophsgesl dysmofiliv 8s a 
mmpdnent af his d~scornfort.11 is clear that his cardiovascular fitness is  quite good and 1 do not f e !  that 
hc !usmyocardial ischemia as a component of his t h s p a i a  and UIJI pain syndrome--. 
n~nksvery much, Stcvc, fcr asking me ro see this chalkdbrng patent  wlth ycu 



Dr. Kns Kyro 

April 14"', 2004 


Dr. Kyro treated you on a semi-regular basis from January 2001 to October 2001. He 
testified at your court hearing regarding child custody. Dr. Kyro recalls testifying he did 
not consider you at risk to act violently. He has sent a copy of your file to John 
Muenster. 

In addition to emotional issues, Dr. Kyro treated you for pain disorder and 
depression stemming from your L&I claim. Your pain medication doctor, Steven Taylor, 
referred Dr. Kyro to you. 

Dr. Kyro diagnosed you as anxious, nervous, and stressed out. He worked with you 
to try to alleviate your stress so it wouldn't negatively impact your pain level. He was 
concerned that your muscle tension was contributing to your pain. 

Your treatment with Dr. Kyro started shortly after your wife served you with 
divorce papers. Dr. Kyro said that you really seemed to care about Karen, but were 
frustrated about what was happening, particularly in regard to the restrictions imposed 
about seeing your cluldren. 

Dr. Kyro said you obsessed a lot about your pending divorce, especially how it 

would impact the lives of your children. Dr. Kyro said you were determined to remain 

involved in your children's lives. 


There were times, Dr. Kyro said, when you "relived some strong feelings about the 
marriage ending. His recollection is that you felt Karen shared equal blame in the 
altercations you had with her. However, he does not recall you speaking with any 
particular anger toward Karen. He said your feelings were more of anxiety and 
depression over the situation. He recalls you telling lum you did not want to get 
divorced. 

Dr. Kyro said he gets "a lot of angry guys" in his office, and his impression was that 

you did not fall into the category of being one of the men so angry that there was 

concern about you acting out. 


Dr. Kyro said you often felt overwhelmed by your chronic back and neck pain. He 

said you often felt disabled because of its severity, which he ranked as often 9 on a scale 

of 1- 10, with 10 as the worst pain you'd felt. 


On some occasions, Dr. Kyro felt you had been over-medicated, which was reflected 
in the way you physically presented. 

Dr. Kyro said that at the beginning of therapy, you were "pretty impaired 
psychologically." At times, you seemed to track, but you often would get ruminative, 
and go over the same information incessantly. Dr. Kyro said the thought of losing your 
family was "eating you up." By October 2001, he believed you had reconciled yourself 
to the divorce, but were still deeply troubled with the prospect. You were having 
difficulty thinlung about anythng else. 

State IT V a r n e l l - l n t ~ r v i ~ w sw i t h  medira l  l l ~ o a ln r n v i d e r q d  



Because of the magnitude of the medications you were on at the time-Dr. Kyro 
recalls in October 2001, you were talung Wellbutrin, Zanax, Neurotrin, Oxycontin, and 
Flexeril, all prescribed by Dr. James Fletcher, you new pain med doctor-you had a 
"flattened" personality. Dr. Kyro could see your stress level fluctuate, but thought your 
intrinsic personality remained the same. However, you showed signs of sedation and 
fatigue. 

Dr. Kyro was unaware that you had been charged criminally in Snohomish Co. 
Superior Court until after your conviction. 

stat^ v Varn~ll-Tnt~rvi~wswith m~dica l  llpoal nrnvid~rq-5 
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Dr. Ernest Weymuller 
April 15, 2004 

Dr. Weymuller had two consultations with you and performed surgery on your 
sinuses in January 2002. 

He has no independent recollection of you talking about your family or any 
domestic issues. Dr. Weymuller did note that you presented "a flat effect," meaning 
your mood was less expressive. He said depressed people often present this way. 

The surgery Dr. Weymuller performed was fairly extensive, and he anticipated that 
your recovery would take about two months. He said you would not necessarily be out 
of pain following surgery. 

Dr. Weymuller does not know what your recovery was like, because he did not see 
you following the surgery. 

processes, but felt you were capable of making t 
He acknowledged that your pain level clear1 ie decision to have surgery. 

could have affected your thought 
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CLINIC NOTE 

PT XX?31E. VARPET ,L, MTrmLL 

NUMBER: TJ 6-82-87-09 

3GE. 66/2iii%ii 

flfic. I li'l/?QTtf 


OTOLARYNGOLOGY CLLNIC 

BRIEF HISTORY: 
Ah-. dracil i,+d l.::-yeat-o!d gzzt1c:narr with s chief iompidi~ltuf cflrtnic faligue. He has a 10-year 
hlstoiy of ileal constant 7/10 bifrontal and occasional bilateral retro-orbital pressure. In addition, h e  
reports postnasal drip with green to brown sputum. This postnasal drip is exacerbated by exercise and 
rnost prominent in the morning, In addition, he complains of chronic halitosis. The patient notes that his 
syL7;;prms aie mitigated by antibiotics, Ee has taken nuIliernus rnerent antibietics over the preceding 
10years and hss had ml~ltipIecourses of antibiotics up to three we&. He notes that after discontinuing 
his antibiotics, his syrnptoms return to their baseline within two weeks. He has taken a tapered seven- . .3;:; c;;xs.ec;f PieGiiimzC ifi :he past,and reparcs rha~it provided some relief of his symptoms. Mr. 
Vnrnell has undergone allergen screening which was negative. He denies symptoms of allergic rhinitis. 
Including sneezing and itchy eyes. Mr. Varnell also complains that all of his body fluids are thickened, 

-M: Varr~e!!~lnder~vtlent !ieved him of his previous nasal obstruction.a sept 
In 1999. he underwent endos! vided no relief, and again in 2000 he 
unaerwent another endoscop4 d no relief, 

PAST MEDICAL HISTORY/ q\ 3-5laLQ -0'-

Anxiety, iowcr back pain, thr+ - ~ e  l?y\5 7 I '?urnbar spine surgeries, hepatitis C, history 

~ihkta: hernia and now the i t q ~ t b  P&' -) ha+z>has reportedly been working him up for 

Sjnprcn syndrome. 


ZGZREXT :villEGIC~T'i'OK3:Bactrobannasal spray which provides no reiief for the patient, Eeurontin, 

Xs~laxand Roxirodone. The patient has mker, decnngestants. antihistxiriines, a ~ dnasal sterojds in the 

pa\t hot none nf t h e w  agents provided relief of his symptoms 


?PC14: 5IyToTif' 

Tbc mtient decies the use of tobacco 

and alcohol. He IS the manage of an excavation company, but reports that he is working less and less 

.i;t;va&q t~ his fkiigut.  


ALLERGIES: 
-fJ\-O'R- ALLERGES. 



-- 
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REVIEW OF SYSTEMS: 
Please see the Patlent intnke Survey for a full review of systems. 

PH Y SICAL EX.UfLVATION: 
GENERAI,: Thc patlent is alert and interactive w~tha normal voice. HEENT: Eyes: Pupils are equal, 
rs;ni! ar;d rcaciive to light bilaterally. Extraocular movements are intact. There is no afferent pupillary 
Jefcct Ears. Fxternai ailditory canals and tympanic me.mbranes are clear bilaterally. Nose: The patient 
ha4 a slight left septa1 deviation. The nasal mucosa is pink and healthy-appearing. There is no visible 
puluience nor aie [here any visible masses or lesions. Oral cavity: There are no masses or lesions. 
Ivd;recr i amn3~scqy .The t n ~ e  vocal cords are mobile bilaterally. There are no visjblc masses or 
lesions. N ~ K :The patient's neck is soft and nontender. Normal anatomic landmarks are present. There 

are no Inasses or lesions. NEUROLOGICAL: Cranial nerves I1 through XTI are intact. The patient does 


RADIOGK4PHIC STUDIES: 
i;cvlL& uf n CAT stciti of the sinrises pttrforr~ledin October 2001 ieveals sesiJud ethmoici cells with 
!7:lLitelalpartial opaclfication. 

-
r ~ i ~ e r o p u c  mucosa. The nasofrontal duct 3s not visible. The true vocalexarrunatlon reveals healthy n ~ s d  

. - c d s  are 130bi!e bilaterally, and there are no visible masses or lesions. 


LrPKESS1ON AND PLAN:Mr. Varnell's symptoms of headache, fatigue, and postnasal drip could all 
t c ~t:ciSu:c:! tc; -_- by his multiplechronic sinusitis. The patient's prcscntation, howcvcr, is complicated _ -
medical problems. In addition, his history of occasional heartb~rna n ~ m p t o r n sof morning postnasal 
2fipd ~ u hbc attributable to gastroesophageal reflux disease. Our plan is to have Mr. Vamell take a 

rhr.ee-wwic course of steroids and Augmentin, If this proves to be an effective therapy and provides 

I ~ ~ t i n g 
impmvcment 

of the patient's symptoms, we may manage his sinus disease with biannual or triannual courses of 

sterolcis and antib~ot~cs. 
If despite the steroids and antibiotics, Mr. Varneli continues to have postnasal 

$4,-,_,,, x7r.3 !-a ,, .,*> B:m a p:escri,ntion to ddrese his possible gastroesuphageal reflux 
$,-.*-, 3-7.3 -, for Pr~tnnix.,. ., ax7c.l-* 

disease. 1fMr. V%rnell'ssinusitis symptoms persist after taking both medications. he plans to follow up 
wlth us sn one month for plannrng of revision endoscopjc sinus surgery. 

4 ~ - ~ s t i cfibrnsis DNA bfood test was ordered to determine whether the patient might be a cystic fibrosis 
car&, accounting for his thickened secretions. 

J .  DAVID WOOD. MD 
FxESTDEXT 

. . . k . T T ? T  & 
L~,-,,3 ~b I A r . i i Z YXf ULLEE, hlD 
!%.*-Q_FNEING PHYSICL4N. DEPART-WhT OF OTOLARYNGOLOGY BOX 356515 

-..tr_R-:TRnNlf?T .I .Y .&I!Tmh71CA71FiD ON: November 30, 2001 15:04: 3 1 
F-RNEST A. WEYMIJL.LERJi? MD 
Professor & Cllaiman 
Dcpt.$isiHczd & >Nzck Srgcq 
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Jay Michael Gallager 
April 15,2004 

Gallager recalls you as a demanding client. He said you were very obsessive about 
your divorce case, but did not thnk  you presented any danger to your family. 

He remembers you telling h m  how much you loved your wife, and not wanting to 
lose her. He thinks Karen manipulated things to work to her advantage. For example, 
he recalled that Karen once sent you a birthday card, and you reciprocated with a 
bouquet of flowers. In doing so, you violated the existing protection order, but Karen 
was not culpable by sending you the card. 

Gallager usually sets up 1/2 hour meeting with his clients, and bills them for 1/ 2 

hour each month for phone calls, whether any are made or not. In your case, Gallager 

said he had to set aside 1-112 hours for consultations, and ended up billing you for 10 

hours of phone time each month, because of your obsession about your case. 


When you met with Gallager, Gallager said he couldn't get rid of you. He would 
literally turn off the lights, get his keys, load up his car, and you would still be following 
him around, asking h m  questions. Gallager said h s  focus was on trying to get you 
visitation with your chldren. He said it was difficult to keep you focused. 

Gallager recalls you saying on several occasions that you wanted to talk to your wife 
and make thngs OK. You cried all the time. You were extremely emotional when 
tallung about your chldren. 

Gallager also recalls you complaining on a regular basis about chest pain. He 
believes your problems and attitude were exacerbated by over-medication. He recalls 
you were talung at least 17 different pills a day during the time he represented you. He 
described you at t h s  time as paranoid, hyper, emotional, and anxious. At times, you 
seemed mentally confused. 

When you called Gallagher, whch was frequently, you would ramble on and on, 

times, because you would not stop talking about t 
sometimes for hours, about the same thng. Galla fier said he hung up on you several 

e same thing. 

Gallager said that at least a third of h s  male clients tell him, "I should just take a gun 
and shoot my wife." He doesn't recall if you ever said somethng similar, because, he 
said, he hears it so often he tunes it out. 

Gallager said that at some point in the proceedings, Karen agreed to let you have 
back your hunting rifles. He wondered why Karen would agree to do this, if she were 
truly concerned that you might be violent towards her. 

stat^ v V a r n ~ l l - T n t ~ r v i ~ w q  l leva1 nrnvid~rs-7with m ~ d i r a l  
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Dr. Donald fice 

April 15,2004 


Dr. f i c e  intermittently treated you from March 1998 until February 7,2002. You 

presented problems of a mixed effect of anxiety and depression. 


Dr. Natalie Novick-Brown requested his records from your file when you were 
going through your divorce. In March 2004, John Muenster requested your records. Dr. 
kce  wrote back a letter stating he would provide the records for the cost of copying 
them, which is $250.00. 

Dr. Rice dia nosed you with anxiety and depressive disorders not otherwise 

specified, and c kronic pain disorder associated with medical conditions. 


Dr. lhce recalls that you would see h m  regularly in a time of crisis, then drop off for 
significant periods until another crisis occurred. There were several times when you 
didn't show up  for scheduled appointments. Dr. Rice cannot recall at t h s  time what 
~rohibited you from coming in. 

Dr. lhce prescribed for you, at various times, Risperdof, an anti-psychotic used to 

treat schizophrenia, Zanax, an anti-anxiety drug, Gabitril, an anti-seizure drug, and 

Neurotrin, for pain. He continued to prescribe these medications for you up until the 

time of your arrest. 


Dr. Rice also prescribed on rare occasions Oxycontin for you when you were unable 
to get into a pain clinic. Dr. Rice did not see any signs of drug-seeking behavior; he said 
there was never any question that you experienced chronic pain. You often exhibited 
signs of acute distress, both from physical and psychc pain. 

Dr. Rice co-counseled you and Karen a couple of times, early on in your treatment. 
It's h s  understanding that your marital problems pre-dated seeing him. He remembers 
Karen accusing you of being too demanding of attention and too critical of her. He 
remembers you as believing Karen was too critical of you, never grateful, and 
unsympathetic to the pain that you were in. Dr. Rice's impression was that both of you 
were in a state of no compromise. He believes you were trying to hold onto the 
marriage, while Karen was trying to get some distance. 

Dr. Rice remembers you talking to h m  about concerns of over-medication and 
mixing medications. Dr. Rice knew that you were seeing a pain med specialist. He 
believes he talked with one of your pain med doctors on one occasion. 

On January 11,2002, you complained to Dr. Rice of chest pains that you said had 
been described to you as "only stress." At that time, you were walking with a cane 
because of chronic pain from sciatica nerves. You had been housebound for three 
months, trying to protect yourself from your pain. You told Dr. Rice that your right arm 
hurt and was weak, and your life felt out of control. Dr. Rice started you on a new anti- 
depressant at that time (phonetic spelling: Zercil). Until November 2001, you had been 
on Efflexor, another anti-depressant. 

You often told Dr. Rice how much you loved your wife. He believes you were very 
dependent on her, and saw her as a valuable person. He said your one wish was to be a 
good father to your chldren. You told him this, over and over again. Dr. Rice recalls 
that a lot of your activities revolved around your children. 

State 11 V a r n p l l - T n t ~ r v i ~ w s  w i t h  m ~ d i c a l  1lpoal n r n v i d ~ r s d  
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You were emotional in sessions with Dr. hce, but never lost control. You often 
spoke with vigor, but never raged. Dr. Rice described you as a circumstantial kind of 
gu and over-inclusive, who said more than you had to say. He said it was hard for you 
to lonor the boundaries of the session; there always was just one more thng that came 
to nund. It sometimes took you a long time to get to the point. 

You told Dr. Rice that you often felt confused. You were unable to work because of 
your ~hysical  pain, and had trouble concentrating on usual tasks, such as getting 
estimates done. 

At your last scheduled meeting with Dr. fice on February 7,2002, you continued to 
express concern over the side effects you were experiencing with Risperdol. 

.- -
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I have directed Leigh Hearon to submit her investigative report dated April 15'~,2004 to 
the Honorable Linda Krese. 

Mitchell Var~zell 
April 16, 2004 
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CI,INIC NOTE 

Taiiziii; VARNELL, MITCHELL LEE 

MR#: U6828709 

Visit: 01/10/02 

Dictator: lufICiUE12hFURPHY, RES 


(ITOLARM'GOLOGY CLINIC PREOPERATIVE HISTORY AND PHYSICAL VISIT 

SUSJECTIVE: 

hlr.Varnelf is a 40-year-old gentleman with a 10-year history of chronic sinusitis. The prjmary 

symptoms are that of near constant, 7/10 bifrontal and occasional bilateral retro-orbital In 

additioi~,:lit: t.r;pur'ts frequent posti~asal drip with gsecn to brown sputum. These pcirrtary syxrlptorns 

n-in<!ncibrictly to ~nu!tiplecourses of antibiotics he ha,had in the past. hul these symptoms promptly 

retirn once he completes his courses of antibiotics. 


?-reh25 znbergone ?ndssco~rcsmus surgery in la99 and again In 2W.Desp~tethese prior procedures, 
hp_C O R ~ ~ R U C Sto have difficulties with his primary symptoms. 

:ccygq: xl-?.+7
nv,,L~,,lkiLi T,'?LAV: The risks md benefits of revision endoscopic sinus surgery wcrc expicained to 
the gatietlr in depth. Specifically, the risks of cerebrospinal fluid leak, diplopia, and even potentialIy loss 
of vision were explained to the patlent in depth. He understands these risks and wishes to proceed with 
&e >iArgcQ. 

Approxjmately 25 minutes were spent in consultation with the patient during this visit. 

MICHAEL MURPHY, MD 
i%SDENT. Box #3565 15 

ELECTRONICALLY AUTHENTICATED ON: January 17,2002 16:47:06 
ERNEST A. WEYMULLER JR MD 
7--r i ~ j k a s i r i& Chdirnlad 
3et.t. OtoiIIead & Neck Surger-y 
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Operalivc Rcport Authenticated 
service date: 14-jan-2002.-.:L ~ L L & , ~ ~ . U  b; TX,,T..-r:..4 i I Y J d t ,L,lC,Jennifer I, on 14-jan-2002 

OP REPORT 

PRECPERATIVE DIAGNOSIS: 
Cl-rronlcsinusitis. 

fOSTOPEK,\TL?'E DIAGNOSIS: 
Same. 

CPE&$TION. 
1.Bilateral sphenoidotomy. 
2. Biiateral nasofrontal duct decompression. 
2 ~ ; ? ' , : ~ , - ' , t ,\, ,;c.
,.,IG:: maxillary antsostonly.,,,,.,,,A,. 

ANESTHES1A:General endotracheal. 

SURGEONS: 

Ernest A. Wcymullcr, MD, Attending Physician 

~ e n n r i e rL. tleydc, MU, Resident 


O?ERATTVE INDlCATIONS: 

Mr. Vanel] has a long history of sinusitis and is status post endoscopic sinus surgery in the paqt. He has 

...,--,.:laistent thick nasal drainage md frontal and periorbital gain and pressure. A CT sc.m reveals mucosal 
disease in :he naso frontal duct region. He is therefore being taken to the Operating Room for revision 
endoscopic sinus surgely. 

OPJER ATITITFINDINGS: 
1. ]Edematous rnucosa of the bilateral nasofrontal duct region. 
2 .  The rest of the ethrnoids and maxillary sinuses appeared healthy. 

OPERATIVE PROCEDURE: 

After v~rltten consent was obtamed, the patient was taken to the Operating Room and placed supine on 


cndctrzcheally inmbateci. After a d e ~ ~ a t eI?,' sedatiox!.ivsprovjdcd, Llc patient wzsre;,:,z.,,,.L..~.-..,c-q,,,,,, ..-A;,, 

Zle bend of the kc!was rotatd 90 degrees and the eyes were taped shut. The anterior origin of the left 
mddle turbinate was injected with 1% lidocaine with I :100,000epinephrine. The face was prepped and 
dlaprd lu sia~ldatdsrerile fasi~ron.The left nasal passage was found to be quite narrow. A 30 degree 
eadosccpe was lntrocluced and passed into the middle mealus. The sphenoid ostitim was identified in the 
sphenoethmold recess with a #7 sucker. The ostium was enlarged with upbiting Kerrison's and the 
mlcrodebrl&r. ilisscct~on was cont~nuedforward. Any remaining ethmoid celis were opened w ~ t han 
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i.z?ti1~i.i7$ Kcrrisan dnd themicrodebrider. The patlent was found to have persistent agger nasi cells, with 
edematous, hypertrophied mucosa. Thcsc cclls were opened. Upon opening these cells. the nasofrontal 
ducr was visialized. The nasofrontal 
duct sfas ilecornpresced widely. Again, there was an edematous, hypertrophicd rnucosa in this area. 
Finally, thc patient was found to have a residual uncinate process. This was removed with backbiting 
torceps and a mnicrodebnder. 

The anterior origin of the tight middle turbinate, ss well as the posterior nrlgtn of the right middle 
turb~natcwere injectcd with 1% lidocaine with 1: 100,000 epinephrine. The 30 degree endoscope was 
i ~ i i r o d ~ c ~ d .i'ize splie~ioid ostium was identified with a #7 sucker. The ostturn was enlarged with an 

gobiting Kerrisort artd the microdebrider. Again, any remaining ethmoid cells were sic~wlyopened with 

upblti~lgKerrlson and microdebrider. The patient was noted to have residual agger nasi cells. These 

contained edematous hypertroph~ed mucosa. Once these were opened, the nasofsontal duct was 

.i,isus!ized The nasoflonta! duct was decompressed with upbiting Kerrison's and microdebrider. 


Thc patient was also found to have residual uncinate on the right maxillary sinus. This was removed 
.-,,-..tac&itii.,g forceps and a debrider. At the end of the bilateral dissection, the patient had widely.rr 

p;;tent sphcnoidotornics. All antcrior and postctior cthmoid cclls appcared to be open. The nasofrontal 
ducts were widely decompressed bilaterally and bilateral residual uncinate process had been removed. 
Fjijsar.ll was al)plizd 10 rhe sinuses bilaterally. Next, a single Mesocei was placed in the middle meatus 
>!!arerally 

-
i he  patlent was aliowed to awaken from anesthesia and was extubated without difficulty. He was 

A:!- -::I:;~oP;C! 13titc Recovery Room i : ~good condition. 

Doctor WeymulIer was present for the entirety of the case. 

ES??Pvl,ATEL>BLOOD LOSS:100 cc. 
n7FLUBS:Main tenance. 
COMPLICATIONS :Uone. 

,ENI\.TER L. HEM>T, MD 
RESIDENT 

ERNBT A. WEYMCILLER, MD 
ATTENDING PHYSICIAN,DEPARTMENT OF OTOLARYNGOLOGY BOX 456515 

ELECTRONICALLY EDITED AND AIITHENTICATED ON: January 1'7,2002 17:27:59 
EP2:EST ?X{q~Y&,~~LLE~ 
Professor ilLr Chxrrrnan 
Dept, Oto/Head Kc Neck Surgery 



f - y . 7 .L,, C-:%ji'J K jC:H?.!';GN 
N CASCADE EN'I' 
1 1 1  S I3THST 
;"I.fO?dI"\('T 'iT'A 95273T,iE&vON. 





CFPIIFICATE OFSER\OCE&~$~P(
1 c~r t i fy ,t h z t  1 C C ; K ~  'i'h-niimra copy of 
thc foie:oi~?: r'''?::::.?ilt t3 ~ h i c hthis cerfificate 
ic Ki?cli?< !.3 ; .s :'f;inili,; cf r cord cf 
pls,c::; . -.. . -,,,\., , . . I ,  13:: /kadjy 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SNOHOMISH 

02-1-00340-I 
STATE OF WASHINGTON, ) No. -QM4wXU 

1 
Plaints, DEFENSE COUNSEL'S SENTENCING 

1 MEMORANDUM 
v. 

1 
MITCHELL L. VARNELL, 1 Noted for Hearing: Monday, April 19, 

2004, at 1:00 p.m. 
Defendant. ) 

I .  Introduction 

Mitchell Varnell was found guilty by a jury of five counts of the offense of solicitation 
-

to commit first degree murder. After the verdict, Mr. Varnell's trial counsel withdrew at his 

request and he ultimately retained the undersigned to represent him in a motion for new trial. 

JOHN MUENSTER, P .  s .R .  I N C . ,  
1111 THIRD AVE., S U I T E  2223 

SEATTLE, WASHINGTON 98101DEFENSE COUNSEL'S (206) 467-7500 
SENTENCING MEMORANDUM - 1 FAX: (206)467-0101 



The Court recently denied that motion. Mr. Varnell has filed several documents with the 

Court stating that undersigned counsel has been discharged. 

At a hearing before this Court on March 15,2004, the undersigned advised the Court 

that I was w i h g  to continue to represent Mr. Varnell at the sentencing, because I wanted 

to brief legal grounds for imposition of an exceptional sentence and did not believe that Mr. 

Varnell had the sufficient legal training or experience to brief those issues. However, in 

response to the Court's inquiry, Mr. Varnell declined to state whether or not he preferred the 

undersigned to continue as his counsel for sentencing. 

Accordingly, this memorandum is submitted to brief the Court on the grounds 

available for imposition of an exceptional sentence, as promised by the undersigned at the 

March 1 5" hearing. Mr. Varnell has availed himself of the opportunity to present additional 

information to the Court. 

11. Calculation o f  the Guideline Range 

Mr. Varnell has an offender score of zero. The "seriousness level" ofthe offense of 

solicitation to commit first degree murder is XV. The standard range is 180 to 240 months. 

When a person is convicted of two or more serious violent offenses "arising from 

separate and distinct criminal conduct", the sentences imposed are to be served consecutively -

to each other. RCW 9.94A.589(1)(b). 

MUENSTER & KOENIG 
JOHN R. MUENSTER, INC., P. S. 

1111 THIRD AVE., SUITE 2220 

SEATTLE, WASHINGTON 95101


DEFENSE COUNSEL'S (206) 467-7500 
SENTENCING MEMORANDUM - 2 FAX': (206)467-0101 
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It is undersigned counsel's view, based on a review of the trial transcript. that Counts 

11-V are based upon one conversation: Mr. Varnell's contact with Detective Warren on or 

about February 16, 2002. From the standpoint of logic, a single conversation would not 

appear t o  constitute "separate and distinct criminal conduct". However, case law seems to 

emphasize the fact that if behavior does not meet the definition of "same criminal conduct", 

as defined in RCW 9.94A.589(1)(a), then it is necessarily "separate and distinct criminal 

conduct". See, e.g., State v. Price, 103 Wn. App. 845, 14 P.3d 84 1, rev. denied, 143 Wn.2d 

1014 (2000). The definition of "same criminal conduct" requires that multiple offenses 

"involve the same victim". Ibid. The Varnell-Warren conversation apparently involved four 

people. Thus, under current case law, Counts I1 through V, even though occurring during 

a single conversation, apparently would constitute "separate and distinct criminal conduct", 

triggering the consecutive sentence provisions of RCW 9.94Ae589(1)(b). 

Undersigned counsel respectfully disagrees with these cases. We contend, for the 

record and for purposes of preservation of this issue, that multiple inchoate offenses such as 

criminal solicitation, occurring during the same conversation, should not be deemed "separate 

and distinct criminal conduct". We contend that cases holding to the contrary should be 

overruled. If this result were achieved, Mr. Varnell's standard range would be 180 to 240 

months on each count, running concurrently, rather than the 900 to 1,200 months calculated 
-

by the prosecutor's office. 

MUENSTER & KOENIG 
JOHN R .  MUENSTER, INC P .  S .  
1111 THIRD AVE. ,  SUITE'  2 2 2 0  

SEATTLE,  WASHINGTON 98101DEFENSE COUNSEL'S ( 2 0 6 )  4 6 7 - 7 5 0 0  



111. 	 An Exceptional Sentence Downward Should Be Imposed Pursuant to RCW 
9.91A.j35(l)(a). 

T h s  Court may impose a sentence outside the standard sentence range for an offense 

if it fmds, considering the purposes of the Sentencing Reform Act, that there are substantial 

and compelling reasons justeing an exceptional sentence. RCW 9.94A.535. One of the 

statutory mitigating circumstances codified inthe Sentencing Reform Act justifying a sentence 

below the  standard range is found in subsection (l)(g) of the statute. That subsection 

specifically provides that the Court may impose an exceptional sentence downward where 

. . . [tlhe operation of the multiple offense policy of RCW 9.94A.589 results 
in a presumptive sentence that is clearly excessive in light of the purpose of 
this chapter, as expressed in RCW 9.94A.010. 

Here, we contend that RCW 9.94A.535(1)(g) should be applied to run all terms 

imposed by the Court concurrently. 

This result is supported by analysis ofthe trial testimony. It appears that Count I was 

based upon Mr. Varnell's alleged comments to Mary Wilson, which appear to have gone no 

farther than just talk. Ms. Wilson then reported Mr. Varnell's comments to Karen Varnell, 

who then reported the same to her attorney, who then contacted the police. 

It was the Sheriffs office that instigated the ensuing chain of events. As the Court 

knows, it was arranged that Detective Warren would pose as a "biker" or "hit man" to see 

if Mr. Varnell would engage in criminal solicitation. Mary Wilson, acting as a police agent, 

apparently contacted Mr. Varnell and told him that the detective would be contacting him. 

MUENSTER & KOENIG 
JOHN MUENSTER, P .  S .R .  I N C . ,  
1111 THIRD AVE. ,  S U I T E  2 2 2 0  

SEATTLE WASHINGTON 98101DEFENSE COUNSEL'S 1506) 467-7500 
SENTENCING MEMORANDUM - 4 13v FAX: ( 2 0 6 )  467-0101 



After a series of attempts to contact, the police eventually lured Mr. Varnell to the fateful 

meeting at the restaurant. It appears that Counts I1 through V are all based upon the, 

conversation with Detective Warren. 

The  Court can impose an exceptional sentence in a multiple count attempted murder 

case by running the sentences concurrently or shortening the sentences under RCW 

9.94~.390(l)(g) .  State v. Hale, 65 Wn. App. 752,757-758, 829 P.2d 802,805-806 (1992). 

When more than one mitigating factor is present, an exceptional 
sentence may include both elements: i. e., shortening the sentences and making 
them run concurrently. 

Hale, 65 Wn. App. at 758, citing State v. Oxborrow, 106 Wn.2d 525,723 P.2d 1123 (1986). 

See also State v. McGill, 1 12 Wn. App. 95,99- 102,47 P.3d 173, 175- 177 (Div. I, 2002) 

(sentencing court in drug case had discretion to consider and impose an exceptional sentence 

downward under the multiple offense policy of the SRA); State v. Hortman, 76 Wn. App. 

454,463-464, 886 P.2d 234 (Div. I, 1994) (same); State v. Sanchez, 69 Wn. App. 255,848 

P.2d 208 (1 993) (sentencing court in drug case could impose exceptional sentence downward 

where prosecutor obtained multiple convictions on police-initiated drug charges); State v. 

Moore, 73 Wn. App. 789, 871 P.2d 642 (1994) (sentencing court in marijuana-stolen 

property operation could impose exceptional sentence downward under the multiple offense 

policy). -

It is important to note that Counts I1 through V were police-initiated. Mr. Varnell did 

not seek out Detective Warren on his own. The police set up the contact. This can be a 
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factor in applying the multiple offense mitigating circumstance statute. See Hortman, supra; 

Sanchez, supra. 

One of the purposes of the SRA is proportionality in sentencing. RCW 9.94A.01 O(1). 

If the Court were to run Mr. Varnell's sentences in Counts I1 through V consecutively, Mr. 

Varnell would receive a longer sentence for a single conversation than ifhe had actually killed 

someone. In fact, even ifthe sentences in Counts 11-V are run concurrently, ifthe Court were 

to impose a term within the standard range, Mr. Varnell would still receive a longer sentence 

based upon a single conversation than some individuals who actually caused someone's death 

and are convicted of second degree murder or manslaughter would receive under the Act. 

It is clear that running the sentences consecutively would result in a presumptive sentence that 

is clearly excessive in light of the purposes of the Sentencing Reform Act. 

There are other important purposes codified in the Sentencing Reform Act. Sentences 

are to promote respect for the law by providing punishment which is just. RCW 

9.94A.01 O(2). Sentences should be commensurate with the punishment imposed on others 

committing similar offenses. RCW 9.94A.0 1O(3). Sentences should offer the offender an 

opportunity to improve him or herself. RCW 9.94A.010(5). Sentences should make fi-ugal 

use of the state's and local government's resources. RCW 9.94A.010(6). All of these 

purposes, which RCW 9.94A.535(1)(g) directs the Court's attention to, are best served by 

-
running the sentences concurrently. 
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T h e  sentences in Counts I1 through V should also runconcurrently with Count I under 

RCW 9.94A.535(1)(g). It appears that Count I, like the other counts, involved a 

conversation. If the Court were to run sentences in Counts I1 through V concurrently with 

each o the r  but consecutive to Count I, once again, Mr. Varnell would receive a far longer 

term for engaging in a conversation than the terms imposed by persons who actually go out 

and comrnit first degree murder. Such a result would frustrate the values of proportionality, 

just punishment, and commensurate punishment-important purposes of the Sentencing 

Reform Act. RCW 9.94A.010(1), (2), and (3). 

Based upon the foregoing analysis, undersigned counsel respectfully urges the Court 

to impose concurrent sentences in all five counts pursuant to RCW 9.94A.535(1)(g). 

IV. 	 An Exceptional Sentence Downward Should Be Imposed Pursuant to RCW 
9.94A.535/1)fd). 

A second statutory mitigating circumstance justlfLing an exceptional sentence 

downward is that: "[Tlhe defendant, with no apparent predisposition to do so, was induced 

by others to participate in the crime." In the instant case, "the crime" is first degree murder. 

As discussed above, Counts I1 through V were police-initiated counts; Mr. Varnell did nut 

seek out Detective Warren; the reverse was true. Mr. Varnell was put in contact with 

Detective Warren at the instigation of the police. -
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As the state concedes, Mr. Varnell has an offender score of zero. Whatever the 

imperfections in the Karen Varnell-Mitchell Varnell relationship were, it appears that he did 

not have a "predisposition" to actualIy go out and cause his ex-wife's death. As the Court 

is aware fiom Mr. Varnell's trial testimony and the pro se submissions he has Gled with the 

Court, he emphatically denies that he had any intent to harm his wife. 

This statutory mitigating factor likewise justifies an exceptional sentence downward 

and justifies running Counts I1through V concurrently. As noted previously, when more than 

one mitigating factor is present, an exceptional sentence can include both shortening the 

sentences and making them run concurrently. State v. Hale, supra. We urge that result here. 

V. An Exce-~tional Sentence Downward Should Be Imposed Pursuant to RCW 
9.94A.535(l) (e). 

A t h d  statutory mitigating factor is that "[tlhe defendant's capacity to appreciate the 

wrongfblness of his or her conduct, or to conform his or her conduct to the requirements of 

the law, was significantly impaired." Mr. Varnell, in his submissions to the Court, has 

apparently urged that his mental state and medications prescribed by doctors impacted his 

involvement in the events leading to his arrest. 

Mr. Varnell's pharmaceutical~ecords indicate that in January and February of 2002, 

he was fYhg prescriptions for Risperdal, Oxycoriin, Neurontin, Alprazolan, Carisoprodol, 

Serzone, Vioxx, Zanaflex and Protonix, Prednisone, Cyclobenzaprone, and Sipro. 

-. - -

JOHNR. MUENSTER, INC., P.S. 

1111 THIRD AVE., SUITE 2220 

SEATTLE, WASHINGTON 98101
DEFENSE COUNSEL'S (206) 467-7500 

SENTENCING MEMORANDUM - 8 /,') 8 FAX: (206) 467-0101 



The medical records ofMr. Varnell's psychiatrist, Dr. Donald E. Rice, M.D., indicate 

that as of January, 2002, Mr. Varnell was suffering from depression, chronic pain disorder, 

and anxiety disorder. He was prescribed a battery of medications. The records of Dr. James 

Fletcher of Whitehorse Family Medicine indicate that as of January 23,2002, Mr. Varnell was 

suffering from fatigue, severe problems sleeping, inability to work, that he was emotionally 

frazzled, that he was fuzzy-headed. The records of North Cascade ENT and FP Surgery, 

Arlington, Washington, indicate that Mr. Varnell was diagnosed with neocosal disease in 

January, 2002, and subjected to surgery with Dr. Ernest Weymuller, M.D., as the attending 

physician. Clinic records indicate that as of November of 200 1, he complained of chronic 

fatigue. His history indicated anxiety, lower back pain, cervical spine surgeries, lumbar spine 

surgeries, hepatitis C and headaches. Records received fiom Arlington Physical Therapy 

indicate that he was requesting traction devices for his back as of January, 2002 to alleviate 

his chronic neck and back pain. 

The combination of these medical conditions, and the combination ofthe medications 

that Mr. Varnell was taking to alleviate psychiatric and physical symptoms, may be considered 

by the Court in the light of RCW 9.94A.535(l)(e). 

VI. Conclusion 

For the reasons stated, undersigned counsdurges the Court to impose an exceptional 

sentence downward in this case. Undersigned counsel requests that the sentence in each 
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count run concurrently and that the Court take the foregoing factors into account in setting 

the te rm-  

D A T E D  this the of April, 2004. 

Respectfully submitted, 

MUENSTER & KOENIG 
-11 

By: 
//JOHN R. MUENSTER 
J 	 Attorney at Law 
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