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I. INTRODUCTION

This Court should accept review and reaffirm the clear rule it
announced in Mike M. Johnson, Inc. v. Spokane County, 150 Wn.2d 375,
78 P.3d 161 (2003) with regard to the enforcement of contractual claims
provisions and implied waivers. This case is virtually identical to the
Mike M. Johnson case. Both cases involve the same contract provisions.
Both cases involve virtually the same frequency and substance of
communications regarding dispute resolution procedures. In both cases,
the project owners agreed to negotiate while expressly reserviﬁg their
contractual defenses. This Court concluded that, under these
circumstances, the project owner retains the right to enforce contractual
claims procedures and the contractor’s failure to comply bars recovery.

The Court of Appeals, in its published decision for this case,
undermined the certainty this Court provided through the Mike M.
Johnson decision. The Court of Appeals directly contravened Mike M.
Johnson by refusing to enforce contractual claims provisions and by.
punishing Petitioner City of Olympia for expressing a willingness to enter
into settlement discussions, even though Olympia expressly reserved its
contractual defenses. This Court should accept review to reaffirm the rule
set forth in Mike M. Johnson and to reestablish the certainty that the rule

provided to both contractors and owners.



Olympia respectfully requests this Court to accept review on two
grounds. First, the Court of Appeals’ decision conflicts with Supreme
Court precedent directly on point. See RAP 13.4(b)(1). Second, the Court
of Appeals’ decision in this case involves issues of substantial public
mterest in that it penalizes Olympia for making efforts to resolve the
dispute through negotiation rather than litigation. See RAP 13.4(b)(4).
This Court should reaffirm the rule it announced in the Mike M. Johnson
case — and the certainty that decision provided — by accepting review.

II. IDENTITY OF PETITIONER

Olympia is the petitioner and was the respondent before the Court
of Appeals. American Safety Casualty Insurance Company was the
appellant before the Court Appeals. Katspan, Inc. was the contractor on
the underlying project. Due to financial difficulties, Katspan assigned its
rights and obligations under the contract to American Safety, who
provided the payment and performance 1t)(ond on the project.

III. COURT OF APPEALS DECISION

On June 27, 2006, Division Two of the Court of Appeals reversed
Judge Hicks’ decision to grant summary judgment in favor of Olympia.
See Am. Safety Cas. Ins. Co. v. City of Olympia, _ Wn. App. __, 137 P.3d
865 (2006). Olympia has included a copy of the Court of Appeals’

published decision in the Appendix to this Petition.



IV. ISSUES PRESENTED FOR REVIEW

The sole issue in this case is whether Olympia’s agreement to
discuss settlement impliedly waives its right to enforce contractual
requirements. The trial court granted Olympia’s motion for summary
judgment because American Safety failed to meet its burden of proof on
the issue. The Court of Appeals reversed, holding that evidence of
willingness to n.egotiate, coupled with express reservations of contractual
defenses, raises issues of fact that require trial.

A.  Should the Supreme Court accept review and reverse the
Court of Appeals because this case is factually the same as Mike M.
Johnson and because American Safety cannot show unequivocal acts by
Olympia that demonstrate the intent to waive contract rights?

B. Should the Supreme Court accept review and reverse the
Court of Appeals because its decision deters future owners from entering
into settlement discussions?

V. STATEMENT OF THE CASE

A. Katspan Failed to Meet Project Deadlines or Specifications.

In 2000, Olympia awarded Katspan a contract to construct the
downtown Olympia segment of the LOTT Southern Connection pipeline
project. CP 61-62, 70-71. From the outset, Katspan’s work was plagﬁed

with problems. On several occasions, Olympia had to direct Katspan to



correct deficient work. Zd. In addition, Katspan failed to meet schedule
requirements. CP 63, 76-77. Ultimately, Katspan assigned its rights and |
obligations under the contract to American Safety due to financial and
management difficulties. CP 7.

B. Katspan and American Safety Failed to Comply with Specific
Contract Provisions Precedent to Their Right to Recovery.

The contract between Olympia and Katspanv was primarily
comprised of the 2000 Washington State Department of Transportation
Standard Specifications for Road, Bridge and Municipal Construction.'
CP 61-62, 70-71. Among other things, the contract set out specific
procedures for protesting the project engineer’s decisions. See CP 46-47;
Std. Spec. § 1-04.5. Failure to comply with protest procedures
“completely waives any claims for protesfed work.’; Id. Further, the
contract provided a mechanism to appeal protest decisions. See CP 53;
Std. Spec. § 1-09.11. Again, failure to follow the requirements for
administrative claims barred Katspan’s (and American Safety’s) right to
recovery. CP 53-54; Std. Spec. §§ 1-09.11(2), 1-09.12(2). Finally, the
contract included a limitations period of 180 calendar days from the date
of final acceptance of the project. CP 55; Std. Spec. § 1-09.11(3).

American Safety has never disputed that both it and Katspan failed



to meet any of the contract requirements for additional compensation or to
file a lawsuit. Instead, American Safety’s entire case rests on its assertion
that Olympia’s conduct impliedly waived its right to enforce the contract.

C. Olympia Reserved its Rights and Repeatedly Insisted Upon
Compliance with Protest and Claim Requirements.

Olympia repeatedly reserved its rights under the contract during the
construction and during Olympia’s efforts to resolve this dispute through
negotiations. Olympia senf Katspan two letters during the project that
contained express reservations of rights and that referred to the specific
contract claims provisions. CP 326-27, 337-38. Olympia also sent two
letters expressly confirming its reservation of rights after the project was
complete, as the parties attempted to negotiate. CP 354, 370. In total,
Olympia expressly reserved its rights in four separate letters.

D. The Trial Court Dismissed American Safety’s Claims Because
American Safety Failed to Comply with the Contract’s Protest
and Claim Provisions.

American Safet}; filed this lawsuit on August 17, 2004. This was
more than two years after the contractual limitations period expired. CP 6.
The trial court granted Olympia’s summary judgment motion and

dismissed American Safety’s lawsuit because the undisputed evidence

showed that neither Katspan nor American Safety followed the protest and

! Olympia cites to the WSDOT Standard Specifications using the abbreviation “Std.



claim provisions in the contract and that American Safety filed its lawsuit
well after the limitations period. The trial court also found that American
Safety presented insufficient evidence that Olympia’s conduct amounted
to unequivocal acts demonstrating intent to waive contracts requirements.
See RP 24. The Court of Appeals reversed and held that Olympia’s
Willingnesé to enter into settlement discussions, taken in conjunction with
its reservatioﬁs of rights, created an issue of fact regarding implied waiver.
VI. ARGUMENT

The Supreme Court should accept review on two separate grounds.
First, the Court of Appeais contravened applicable precedent from this
Court. See RAP 13.4(b)(1). Second, the Court of Appeals’ decision
discourages parties from settling their disputes outside of court for fear
that such conduct would amount to implied waiver, an issue of substantial
public interest calling for this Court’s review. See RAP 13.4(b)(4).

A. The Court of Appeals’ Decision Misapplies the Supreme
Court’s Decision in Mike M. Johnson, Inc. v. Spokane County.

In Mike M. Johnson, Inc. v. Spokane County, 150 Wn.2d 375, 78
P.3d 161 (2003), this Court did not require Spokane County to include an
express reservation of rights in every single piece of correspondence with

the contractor. That rule should apply with equal force in this case

Spec.,” to the Record of Proceedings as “RP,” and to the Clerk’s Papers as “CP.”



because the two cases present nearly identical circumstances. Yet the
Court of Appeals draws fact distinctions from Mike M. Johnson that do
not exist and misapplies that case’s rules oﬁ implied waiver. These errors
merit Supreme Couﬁ review and reversal.

1. This Case Involves the Same Factual and Legal Issues as
Mike M. Johnson.

This case mirrors Mike M. Johnson in every relevant way. As in
this case, the contractor in Mike M. Johnson sued Spokane County for cost
overruns on public construction work. 150 Wn.2d at 378. Spokane
County moved ‘for summary judgment based on the same contractual
protest and claim procedures at issue in this case, which the contractor
failed to follow.> Id. at 384. The contractor responded that Spokane
County impliedly waived its right to enforce those provisions by entering
into settlement negotiations. Id. at 384. The trial court granted summary
judgment in Spokane County’s favor. Id. at 384-85. The Court of
Appeals reversed and held that Spokane County’s participation in
settlement negotiations raised questions of fact that required trial. See
Miké M. Johnson, Inc. v. Spokane County, 112 Wn. App. 462, 471-72, 49

P.3d 916 (2002). The Supreme Court then correctly reversed and held that

? The Mike M. Johnson-Spokane County contract included an earlier version of the very
same WSDOT Standard Specifications at issue in this case. See Mike M. Johnson, 150
Wn.2d at 381. The relevant sections of that contract are identical to the sections at issue

- in this case.



there was no question of material fact regarding waiver. Mike M.
Johnson, 150 Wn.2d at 392.

The Court of Appeals attempts to distinguish this case from the
Mike M. Johnson case based on the number and substance of
communications between the public owner and the contractor in each case.
Specifically, the Court of Appeals states that Spokane County “continually
asserted it did not intend a ‘waiver of any claim or defense,”” while
;Olympia “referred to strict compliance with the contract terms in only
three instances.” Opinion at 10. This claimed distinction is illusory. In

fact, the number and substance of the letters sent by Spokane County and

Olympia correspond almost exactly, as summarized in the following table:

Mike M. Johnson “American Safety /
150 Wn.2d 375 Katspan
Letters reserving rights: 2 2
During construction (Id. at 381) (CP 326-27; 337-38)
Letters reserving rights: 1 1
After presentation of claim (Id. at 382) (CP 354)
Letters reserving rights: 2 1
During negotiations (Id. at 383) (CP 370)
Existence of letters that did Yes Yes
not expressly reserve rights | (112 Wn. App. at 470-71) (undisputed)




a. Both Spokane County and Olympia Reserved
Their Rights During Construction.

Spokane County and Olympia sent the same number and substance
of letters during construction of their respective projects, before
presentation of the contractor’s claims. Spokane County sent two letters
informing the contractor that claims should be submitted according to the
Standard Specifications. First, Spokane County sent a letter on July 16,
1998, advising the contractor that “if you believe that you have a claim for
additional compensation within this contract please submit this claim per
section 1-09.11(2) of the standard specifications (a copy of this section is
enclosed) and it will be evaluated.” Mike M. Johnson, 150 Wn.2d at 381.
After a response from the contractor, asserting it was compiling a claim,
Spokane County replied, stating it had not received a claim as required.
under the Standard Specifications:

To the extent that [MMJ] may consider that letter any sort

of formal notification of a claim pursuant to the contract ...

the letter is rejected because it is too general and

nonspecific regarding any relief or remedy which may have

 been requested. In this regard, you are referred to the
applicable contract specifications.  All requests for
additional time to complete the contract, additional
compensation or change order must be submitted within

the time permitted and in the form specified in the contract

documents.

Id. at 381-82.

Olympia also sent two letters to its contractor during construction



that mirror the substance of the letters sent by Spokane County. First,
Olympia sent a letter on April 2, 2001, advising the contractor of the
required protest procedures in the Standard Specifications:
Contemporaneously, LOTT reserves its right to demand
strict compliance with all other terms of the contract
documents, including but not limited to §1-04.5 of the
Standard Specifications, which describes the required
procedure for protest by the Contractor.
CP 338. Katspan responded, stating it was preparing a claim under the
Standard Specifications. CP 342. Like Spokane County, Olympia replied,
stating it had not received a properly prepared claim:
Despite Katspan’s assertion that it has made specific and
formal reservations of rights, LOTT has not received any
such notification and does not believe that Katspan has met
the requirements for protest of §1-04.5 of the Standard
Specifications... Thus, pursuant to §1-09.11, Katspan has
waived any claims for which it did not comply with the
requirements of §1-04.5.

CP 327.

b. Both Spokane County and Olympia Reserved
Their Rights at the Outset of Claim Negotiations.

When the contractor in each case proposed negotiation, Spokane
County and Olympia each sent one letter stating their respective
willingness to negotiate. Both letters stated in general terms that the
owner was not waiving its defenses. In Mike M. Johnson, Spokane

County sent its letter “in an effort to facilitate a means of timely

-10-



completion of the project and settlement of the parties’ claims,” and stated
it did not “intend [a] waiver of any claim or defense which the county
might currently have against [MMI].” Mike M. Johnson, 150 Wn.2d at
382-83. In Olympia’s case, though Katspan did not propose negotiation
until after the construction was complete, Olympia sent a similar letter
reserving its defenses at the outset of negotiations: “Without waiving any
of its defenses, LOTT has stated several times that it is willing to negotiate
these claims in order to come to a quick resolution.” CP 354.

c. Both Spokane County and Olympia Reserved
Their Rights During Negotiations.

When the parties began actual settlement discussions, Spokane
County sent two letters to its contracfor, on December 23, 1998 and
January 27, 1999, stating its position thét the contractor’s claims were not
submitted according to the contract. Mike M. Johnson, 150 Wn.2d at 382-
83. Similarly, Olymbia sent a letter on May 24, 2004, outlining its
position that the contractor’s claims were not submitted according to the
confract. CP 370.

d. Both Spokane County and Olympia Sent Letters
that did not Reserve Their Rights.

In addition to Spokane County’s five letters and Olympia’s four
letters expressly reserving their respective rights and relying on the

contract claims provisions, both public owners sent letters that made no
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reservation of rights or mention of the contract claim procedures. Spokane
County sent several such letters, as is evident from the overturned Court of
Appeals’ decision:
The record reveals that a letter writing flurry occurred
between the parties throughout the contract period and
beyond. In early August 1998, around the time the finishing
touches were being added to the road redesign, the County
sent Johnson written notice that it would not consider any
protest or claim that did not follow the formal contractual
notice procedures. However, after that initial letter,
correspondence continued between Johnson and the
County, as well as between legal counsel for both parties,
with no mention made that the discussions of the claims
were no longer timely.
Mike M. Johnson, 112 Wn. App. at 470-71. Similarly, Olympia sent
letters requesting additional information from American Safety that did

not expressly reserve its contractual defenses.

e. The Similar Number and Nature of the Parties’
Reservations of Rights Demand the Same Result.

Despite the virtually identical circumstances in this case and Mike
M. Johnson, the Court of Appeals characterizes Spokane County (in Mike
M. Johnson) as having “repeatedly” asserted its rights under the contract
and as having “continually” asserted that it did not intend a waiver of its
defenses. Spokane County sent a total of five such letters. These letters
mirror the four letters sent by Olympia during construction and during

settlement discussions. In short, the only difference between Olympia’s
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conduct in this case and Spokane County’s conduct in Mike M. Johnson is
that Spokane County sent one additional letter during negotiations. This
difference should not lead to a different legal result. The Court should
accept review to reaffirm the rule from Mike M. Johnson.

2. The Court of Appeals Misapplied the Law on Implied
Waiver.

The Court of Appeals’ reversal also contravenes this Court’s
pronouncement of the law on implied waiver in Mike M. Johnson and in
prior Court of Appeals decisions: An implied waiver requires
“unequivocal acts of conduct evidencing an intent to waive.” 150 Wn.2d
at 386 (citing Absher Constr. Co. v. Kent Sch. Dist. No. 415, 77 Wn. App.
137, 143, 890 P.2d 1071 (1995)). The Court of Appeals’ decision is
wrong on two fronts. First, the decision misallocates the burden of proof
with respect to the issue of waiver in this case. Second, the decision
recasts the applicable standard to permit a fact finder to find an implied
waiver based upon a party’s equivocal acts. The Court of Appeals’
decision conflicts with directly applicable Supreme Court precedent and
merits review and reversal. RAP 13.4(b)(1).

a. American Safety Bears the Burden of Producing
Evidence of Waiver. '

The Court of Appeals overlooks that American Safety bears the

burden of proof with respect to the issue of waiver. On summary

-13-



judgment, “the moving party bears the initial burden of showing the
absence of an issue of material fact.” Young v. Key Pharm., Inc., 112
Wn.2d 216, 225, 770 P.2d 182 (1989). If the moving party is the
defendant and the party meets its initial burden, “then the inquiry shifts to
the party with the burden of proof at trial, the plaiﬁtiff” Id. at 225. If the
plaintiff “fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the
burden of proof at trial,” then the trial court should grant the defendant’s
motion for summary judgment. Id. (quoting Celotex Corp. v. Catrett, 477
U.S. 317,322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986)).

Olympia bore the initial burden of proof with respect to its
summary judgment motion. Olympia moved for summary judgment on
the grounds that American Safety failed to comply with mandatory protest
and claim procedures and because American Safety did not file its lawsuit
within the applicable limitations period. CP 19-59. Becaﬁse American
Safety never disputed the facts material to Olympia’s motion, Olympia
met its burden. American Safety then bore the burden to “make a showing
sufficient to establish the existence of an element essential to [American
Safety’s] case.” Young, 112 Wn.2d at 225.

American Safety’s case relies on its contention that Olympia

impliedly waived its right to enforce the contract. Under Mike M.

-14-



Johnson, American Safety did not and cannot meet its burden to produce
evidence sufficient to demonstrate the existence of an implied waiver
because the record contains undisputed documentary evidence that
Olympia expressly reserved its rights under the contract. CP 326-27, 337-
38, 354, 370. “[W]hen reasonable minds could reach but one conclusion
from the evidence presented, questions of fact may be determined as a
‘matter of law, and summary judgment is appropriate.” Central Wash.
Bank v. Mendelson-Zeller, Inc., 113 Wn.2d 346, 353, 779 P.2d 697
(1989). This Court correctly affirmed summary judgment in Mike M.
Johnson based on these standards. The Court of Appeals’ failure to do so
in this case contravenes Supreme Court precedent.

b. Equivocal Acts of Conduct are Insufficient to
Establish an Issue of Fact for Implied Waiver.

In addition, the Court of Appeals decision blurs the line between
unequivocal acts and equivocal acts. In Mike M. Johnson, this Court held
that implied waiver requires unequivocal acts of conduct evidencing intent
to waive contractual rights. 150 Wn.2d at 386. This rule is not new. See,
e.g., Wagner v. Wagner, 95 Wn.2d 94, 102, 621 P.2d 1279 (1980)
(“Further, to constitute waiver, other than by express agreement, there
must be unequivocal acts or conduct evincing an intent to waive.”)(citing

Birkeland v. Corbett, 51 Wn.2d 554, 565, 320 P.2d 635 (1958)); White
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Pass Co. v. St. John, 71 Wn.2d 156, 163, 427 P.2d 398 (1967) (“[Waivér]
will not be implied from doubtful factors.”); Cent. Wash. Bank, 113
Wn.2d at 354. As this Court has expléined: “It is necessary that the person
against whom waiver is claimed have intended to relinquish the right,
advantage, or benefit and his action must be inconsisfent with any other
intent than to waive it.” Wagner, 95 Wn.2d at 102.

At most, a rational fact finder could decide that Olympia was
equivocal in its reservation of rights. While Olympia expressed a
willingness to negotiate, American Safety cannot meet its burden by
simply ignoring the multitude of letters in whichb Olympia expressly
reserved its right to enforce the contract’s requirements. The Court of
Appeals’ own opinion states that this set of facts demonstrates “the
equivocal nature of [Olympia’s] conduct towards American Safety.”
Opinion at 13 (emphasis added). A showing of equivocal conduct is
insufficient under the law. See Mike M. Johnson, 150 Wn.2d at 391-92.
The Court of Appeals’ decision to the contrary is error. The Supreme
Court should accept review and reverse. RAP 13.4(b)(1).

B. The Court of Appeals’ Decision will Dissuade Future Owners
from Entering into Settlement Negotiations.

This Court should also accept review because the Court of

Appeals’ decision implicates an issue of substantial public importance
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calling for this Court’s oversight. RAP 13.4(b)(4). In Mike M. Johnson,
this Court announced a clear rule of law that assured owners that they
would not waive expressly reserved contract rights by participating in
settlement negotiations. The Court of Appeals’ decision undermines those
important policy objectives. If the decision is allowed to stand, future
owners that agree to participate in informal settlement discussions would
thereby risk waiving their contractual rights even if they repeatedly issue
express reservations of their rights.

The policy at issue here is similar to the policy behind
Washington’s Evidence Rule 408, which protects offers of settlement and
compromise from being used against the offering party. Washington’s
courts are burdened with increasing caseloads. Thus, parties’ efforts “to
adjust their differences are recognized by courts as praiseworthy
endeavors to avoid litigation, and that admissions or failure to controvert
matters in dispute cannot later be used against a party.” Berliner v.
Greenberg, 37 Wn.2d 308, 318, 223 P.2d 598 (1950). Indeed, this Court
has previously applied the policy of supporting private settlement efforts
to the very situation present here:

Adopting MMIJ’s view would have the county |

unrealistically halt all discussions for fear of evidencing its

intent to waive mandatory claim provisions under the

contract. We decline to reach such a result, as it would
detrimentally impact all concerned.

-17-



Mike M. Johnson, 150 Wn.2d at 392; see also Dunlap v. West Const. Co.,
23 Wn.2d 827, 830, 162 P.2d 448 (1945) (holding that willingness to
negotiate settlement does not waive contractual notice requirements).

The Court of Appeals attempts to distinguish Mike M. Johnson on
this point in two ways. Both fall short of the mark. First, the Court of
Appeals notes that the parties in Mike M Johnson were negotiating more
than one issue. Opinioh at 11. This distinction has no bearing on the
policy implications at issue. Whether parties have oﬁe issue or several
issues, the Court of Appeals’ decision dissuades negotiation altogether
because it identifies willingness to negotiate as an implied waiver.
Second, the Court of Appeals contends that Spokane County would have
hurt both parties if it terminated negotiations in Mike M. Johnson, whereas
termination in this case would have supposedly harmed American Safety
alone. Opinion at 12. This contenﬁon ignores the risks and costs
associated with litigation for both parties.® It also contravenes the
important principle of judicial economy. The Court should reaffirm its
prior decision in Mike M. Johnson. It should encourage parties to

negotiate rather than litigate.

? Olympia’s willingness to negotiate was especially reasonable given the status of the law
at the time. The history of this case tracked developments in the Mike M. Johnson case.
The majority of the discussions between Olympia and American Safety occurred after the
May 23, 2002 Division Three decision. Not surprisingly, Olympia’s position stiffened

-18-



VII. CONCLUSION
The Court should accept review for two reasons. First, the Court
of Appeals drew a nonexistent factual distinction between this case and
Mike M. Johnson and misapplied the law on implied waiver. Second, the
Court of Appeals’ reversal discourages future owners from negotiating out
of fear that such conduct could impliedly waive their contractual rights.
Efforts to settle disputes privately should be praised — not penalized. The

Court of Appeals’ decision is error and should be reversed.

DATED this 27th day of July, 2006.
Respectfully submitted,

PRESTON GATES & ELLISLLP

Thomas H. Wolfendale, wssa #03776
Athan E. Tramountanas, wSBA #29248
Amit D. Ranade, wsBA #34878
Attorneys for Petitioner
City of Olympia

after this Court issued its decision in the case.
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Recei’yed
JUN 28 2006
Preston Gates Ellis LLP

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

'DIVISION II

AMERICAN SAFETY CASUALTY" No. 33446-1-11
INSURANCE COMPANY, a foreign '
corporation,
Appellant,
V.
CITY OF OLYMPIA, A : o _ - PUBLISHED OPINION
Respondent. |

VAN DEREN, ACJ . — American Safety Césualty Insurance Company (American

_ Saféty) appeals the trial court’s ruling grahting éummary judgment iﬁ favor of the City of
Olympia. American Safety acted as a surety for Katspan Inc. on a contract between the City and
Katspan. It argues that the trial court erred because material issues of fact exist about (1)
whether the City Waived the contract’s lawsuit and protest time iimits; and (2) whether the City
prévented American Safety from complying with the contréct’s claim information requirements.
Further, American Safety argues that the trial court erred when it awarded the City attorney fees.

Finding that material issues of fact remain to be resolved, we reverse and remand for trial.
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FACTS | ;
I. BACKGROUND
A. The Cbnstruction Project |

In July 2000, Katspan, a-general contractor, entered into a contract with the City of
Olympia for Kétspan to complete a public works construction project called the LOTT Southem
Connection Pipeline. LOTT Wastewater Managemeht Partnership, now known as the LQTT
Alliance, managed the project'.

American Saféty issued a payment and performance bond for Katspan with the City as
the obligee. Katspan entered into a general agreement of indemnity with American Safety in
which Katspan assigned. all its rights to rece‘ive payment from the City on the LOTT project to
American Safety.

The LOTT projectis a system of sewer lines that route wastewater from Tumwater to the
LOTT Wastewater Treatment Plant, located in downtéwn Olympia. The project was built i.n
several segments and Katspén contracted to construct the Downtown Olympia segment. The
City agreed to pﬁy Katspan in increments totalirig about $1 8 million. The contract contained
specific protest provisions and procedures.

Katspan agreed to have two crewé working on the project at all times. The contracf
segmented Katspan’s work into city blocks and provided that Katspan had 17 calendar days to
complete work on any given block and 90 days to complete the entire project. Katspan planned
to begin work on September 5, 2000, and the project’s scheduled cbmpletion date was December
4, 2600. )

Katspan did not meet all of its contractual obligations, including the contract schedule.
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B. Contract Provisions

Section 1-04.5 of the contract between. the City and Katspan set out the required protest
procedure. If Katspan wished to file a protest against ti]e City, the contract required Katspan to
immediately provide written notice of its protest. Thereafter, Katspan had 15 days to supplement
the protest with a written gtatement thaf included the date of the protested order, the nature and
ci_rcufnstances that caused the protest, the contract provisions that supported the protest, the
estimated cost of the protested work, and an analysis of the prdgress schedule.

The contract also required Kétspan, if the protest was continuing, to provide the project :
engineer with é written statement of the actual adjustment it requested. And it required Katspan
to keep records of extra costs and time incurred and to allow the project engineer access to those
records. |

Section 1-09.1 1{1) stated that if negotiations under Section 1-04.5 failed to provide a
satisfactory result, Katspan “shall pursue the more formalized method outlined in Section 1;
09.11(2) for submitting a claim.” Cle_rk’s Papers (CP) at 53. Section 1-09.11(2) required
Katspan tok submit a claim containing detailed and specific information. Section 1-09.11(3)
limited the time in which Katspan could bring a claim or cause of action against the City to 180
days after the date of final acceptance of the project. Failure to bfing a claim within the required
* time barred any claims or causeé of action.

.C. Pre-Completion Correspondence
On January 5, 2001, LOTT sent Kats;pan a letter granting a 20-day extension for the

overall contract deadline. Katspan responded that it did not agree with the extension time and it
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referred to an earlier letter it had sent regarding additional costs it had incurred on the project.
Neither letter Katspan sent complied with the contract’s protest requirements.

On February 26, 2001, Katspan sent another letter to LOTT. This one sought to preserve
its right to request additional time and money and stated that Katspan would prepare additional
documentation to support its request and that it would contact LOTT to discuss the request.
Katspan did not provide the documentation nor érrange a meeting.

In April 2001, the City sent Katspan a letter informing Katspan that LOTT considered
Katspan to have breached thevcontract because of Katspan’s failure to meet the contractual
de;,adlines. The City ac_knowledged that LOTT was willing to grant an extension, but it
demanded that Katspan complete its Work on the project. The letter also notified Katspan that
LOTT reserved “its right to withhold liquidated damages from future pay applications and to
pursue liquidated damages accrued by Katspan.” CP at 338.

Katspan disputed that it had breached the contract. It éckhoWledgéd that it had not |
completed the project in the contract’s required timeframe, but it stated that the delays were a
result of changesv to the work in the original bid. It further disputed LOTT’s reservation of a
right to pursue liquidatéd damages. | |

When the project was almost completed, LOTT began to prepare to close it out and
accept it as complete. As part of the close out procedure, project engineer Parametrix, Inc. sent
Katspan two letters asking for thé information that Katspan had promised in its February 26

letter, Katspan responded that the information would be coming shortly, but Katspan never sent
it. Parametrix then sent Kétspan a letter requesting that Katspan éxecute a change order for all

additional work, which Katspan did not do.
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Before Katspan completed the project, the company bocame insolvent and Katspan
assigned all of its rights under the contract to American Safety.

In July 2001, LOTT initiated a unilateral close out of the project. On Septernber 10,
2001, LOTT accepted the project as finally complete.

4, Post-Completion Communications

In November 2001, American Safety sought an equitaole adjustment for'$767,995.02
from the City for Katspan’s delays, which caused extra costs to Katspan. The request did not
follow the specific requirements for a formal administrative clairn under the contract.

By March 2002, American Safety had not received a response from the City, so its
attorney contacted the City’s attorney. Thereéfter, the City notified American Safety that 'it
needed additional information and docnmentation in order to make the requested equitable
adjustment. American Safety communicated to the City that it was having difficulty obtaining
the requested docur.nents‘fr_om Katspan and asked if the Ci,ty‘ would be willing to enter into |
negotiations without the information. The City responded that it woult:l proceed but that it would
not negotiate a claim that had inadequate “backnp information.” CP at 331.

In May 2002, American Satfety sent the City two three-ring bindcrs containing
information pertaining to the adjustment request. In August 2002, the City responded that it

' needed additional infonnation regarding the basis of the costs for which American Safety was
claiming 1'eimt)ursement. | In November 2002, the City‘ again requested additional information

from American Safety. Finally, in January 2003, American Safety notified the City that it had

»1 The contract’s 180-day lawsuit limitation period began on the day the project was accepted as
complete. Thus, Katspan had until March 9, 2002, to file a lawsuit under the contract.
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received four or five boxes of documents from Katspan and that the boxes were évailable for
review. The City reyiewed the documents and on April 23, 2003, it notified American Safety
that the documents did not contain all of the requested/required information. It stated that
Ameri’can Safety had until. May 16,‘ 2003, to produce the information and if it failed to do so,
LOT’i‘ weuld deny American Safety’s claim. American Safety failed to meet the deadline.v

On July 31, 2003, American Safety, through its consultant, contacted the City to discuss
the outstanding information the City was demanding. The City’s forensic accountant, Paul
Pederson, responded on August 4, 2003, and stated that he had “been given the green light to
discuss the LOTT matter.”. CP at 414. In August 2003, the consﬁltants exchanged emails about
the information and how American Safety should format it.

On May 21, 2004, American Safety contacted the City to notify it fhat the information
was available. The City responded, denying American Safety/Katspan’s claim and stating that it
was no longer willing to consider the matter. It further stated that American Safety/Katspaﬁ |
could no loﬁger file a lawsuit on the matter because a suit was now untimely under the contract.

II. PROCEDURAL FACTS

In August 2004, American Safety sued the City. The City counterclaimed alleging that
Katspan breached its contract with the City when it failed to timely complete the work on the
LOTT project. The City alleged that it was entitled to 11qu1dated damages.’

The C1ty moved for summary judgment, arguing that the contract s suit limitation penod
precluded American Safety from bringing its claim. The court granted the motion and, in its oral

decision, stated that the City did not waive any of its rights under the contract, that “there’s got to

? Subsequently, the City voluntarily moved the trial court to dismiss its counterclaim.
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be an unequivocal, clear waiver,” and Amgrican Safety did not meet its burden in proving such .
unequivocal acts. Report of Proceedings a 24.. |

‘Subsequenﬂy, the City moved for an award of attornéy fees, which the court also granted.

American Safety appeals. | |

ANALYSIS
L STANDARD OF REVIEW

When revieWing an order of summary judgment, we engage in the same inquiry as the
trial court. Grundy v. Thurston County, 155 Wn.2d 1, 6, 117 P.3d 1089 (2005). Summary
judgment is appropriéte only if the pleadings, affidavits, depositions, and admissioqs on file
demonstrate the absence of any -genuine issues of material fact and that the m‘céving party is
entitled to judgment as a matter of law. CR 56(c). The court mﬁst consider all facts submitted
and all reasonable inferences from them in the light most favorable to the nonmoving party.
Grundy, 155 Wn.2d at 6. The court should gra_ht the motion only if, from all the'evidence, |
reasonablé persons could reach but one conclusion. Lillyv. Lynch, 88 Wn. App. 306, 312, 945
P.2d 727 (1997). |

II. IsSUES OF FACT

American Safety argues that the trial court erred in granting summary judgment because
material issues of fact existed about whether the City (1) waived the 180-day lawsuit limitation
period; (2) waived the contract’s time requirement for submitting a request; and (3) behaved in a
manner that prevented American Safety from complying wifh the contract’s claim information

requirements.
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A, Waiver

Generally, procedural coﬁtract requirements must be enforced unless the benefiting party
Waives them or the parties agree to modify the contract. Mike M. Johnson, Inc. v. Spokane
County, 150 Wn.2d 375, 386-87, 78 P.3d 161 (2003). ‘

| A party that benefits from a contract’s provision may waive that provision. Mike M.
Johnson, 150 Wn.2d at 391. That waiver may be implied by the party’s conducbc, but waiver by
conduct “requires unequivocal acts of conduct evidencing an intent té waive.” Mike M. Johnson,
150 Wn.2d at 391 (quoting Absher Constr. Co. v. Kent Sch. Dist. No. 415, 77 Wn. App. 137,
£43, 890 P.2d 1071 (19955). Whether a party has implicitly waived a contractual provision is a

“mixed question of fact and law. Reynolds Metals Co. v. Electrié Smith Constr. & Equip. Co., 4 -
Wna. App. 695, 700, 483 P.2d 880 (1971).

Occasionally [waiver] is proved by the express declaration of the party, or by his

undisputed acts or language so inconsistent with his purpose to stand upon his -

rights as to leave no opportunity for a reasonable inference to the contrary. Then

the waiver is estabhshed as a matter of law.

Reynolds 4 Wn. App. at 700 (quoting Alsens Am. Portland Cement Works v. Degnon
Contracting Co., 222 N.Y. 34,37, 118 N.E. 210 (1917)).

But waiver becomes a question of fact for the jury When the party seeks to prove it by
using various forms of evidence such as declarations, acts, and non-feasance. Reynolds, 4 Wn.
App. at 700-01 (quoting Alsens, 222 N.Y. at 37). And that kind of evidence creates different
inferences that do not “directly, unmistakably or unequivocally establish [waiver].” Reynolds, 4
Wn. App. at 700 (quotirig Alsens, 222 N.Y. at 37). In short, “[w]hen facts proved without

dispute require the exercise of reason and judgment, so that one reasonable mind may infer that a

controlling fact exists and another that it does not exist, there is a question of fact.” Reymolds, 4
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Wn. App; at 701 (quoting Alsens; 222 N.Y. at 37). The burden of proof rests with the party
claiming waiver. Jones v. Best, 134 Wn.2d 232, 241-42, 950 P.2d 1 (1998).
B. Lawsuit Limitation‘Period |

American Safety points to several letters the City sent after the 180-day period had
ended, which it argues created a genuine issue of fact about whether the City waived the
limitation period. Specifically, it points to the City’s letters a;nd emails sent on March 25, 2002,
August 1, 2002, October 2, 2002, November 12, 2002, and April 23, 2003. American Safety
argues that none of those letters mentioned the limitation period and,‘in fact, indicated that the
City was still willing to consider the claim lwell past the 180-day period.

The City primarily relies on our .Supreme Court’s decision in.Mike M. Johnson, 150
Wn.2d at 378. It argues that here; as in Mike M. Johnson, the trial court did nof err in refusing to
find that a material issue 6f fact existed because reasonable minds could not differ on whether
the City intended to waive the contract terms. 150 Wn.2d at 377-78. |

But the facts in Mike M. Johnson differ from those here. There, Spokane County hired
Mike M. J ohnson, Inc. (MMJ) to construct two sewer projects. Mike M. thﬁson, 150 Wh.2d at
378. The contract allowed the County to change thé projects through a change order so long as
the work remained in the general scopé of the contract. Mike M. Johnson, 150 Wn.2d at 378.
The County entered a change order and during the course of the work on the change order, MMJ
had to stop work becausé it encountered a buried telephone line. Mike M. Johnson, 150 Wn.2d
at 378-89. The delay caused MM to incur additionél costs and it sought corhpensation from. the
County, but it faiied to follow the contract’s prescribed notice, protest, and claim procedures.

Mike M. Johnson, 150 Wn.2d at 380-81. Instead, MMLJ sent the County a letter discussing its



33446-1-11

multiple concerns. The County respohded by requesting that MMJ follow the specific
contractual procedures. Mike M. Johnson, 150 Wn.2d at 380, 385. Despite MMJ’s failure to
follow those procedures, thé parties exchanged several more letters in which the County
repeatedly referred to the contract’s provisioﬁs and repeatedly asserted its rights under the
contract. Mike M. Johnson, 150 Wn.2d at 380-83.

Our Supreme Court found that the benefiting party, the County, had not waived its right
to enforce the notice provisipns of its contract with MMJ because it continuously asserted that it
did not intend a “waiver of any claim or defense.” Mike M. Johnson, 150 Wn.2d at 392. The
Court further declined td ﬁ.nd‘ waiver in the County"s contiﬁued negotiatiéns with MMJ because
such a finding Would_“have the [C]ounty unrealistically halt all discussions for fear of evidencing
its intent to waive mandatory claim provisions under the contract.” Mike M Johnson, 150
Wn.2d at 392. |

In contrast, here, the City referred to strict compliance with the contract terms in only
three instances. Two of those letters were before final completion and acceptance of the job and
well before any limitation period began té run. For example, in its April 2, 2001 letter the
City/LOTT notified Katspan'that the City considered Katspan to be in breach of contract. The
City stated that it reserved its right tb withhold liquidated damagcs and that it “reserves its right
to demand strict compliance with all other terms of the contract.” CP at 33 8.

And in its April 1_8, 2001 letter the City stated:

Despite Katspan’s assertion that it has made specific and formal
reservation of its rights, LOTT has not received any such notification and does not
believe that Katspan has met the requirements for protest of §1-04.5 of the

Standard Specifications. . . . Thus, pursuant to §1-09.11, Katspan has waived any
claims for which it did not comply with the requirements of §1-04.5.

10
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CPat327.

Finally, in the only letter that the City sent after the 180-day limitation period, it
responded to American Safety’s request for “possible quick solutions.” CP at 329. It stated:
“Without waiving any of its defenses, LOTT has stated several times that it'is willing to negotiate

_these claims in order to come to a quick resolution.” CP at 354 (emphasis added). Thereafter,
for a period of a year and a half, the City continuously asked American Safety to provide more
information; it referred to possible subsequent litigation; and it éet anew date for ﬁnal
production of documentation of American Safety’s claims. See CP at 358 (April 23, 2003 letter
stating the need for certain documentation necessary “if the matter is litigated,” and setting May
16, 2003 as date for delivery of documentation); see also CP at 414 (Augustv4, 2003 email
iridicating the City’s consultant has “been given the green light to discuss the LOTT matter” with
American Safety’s consultant) .

Further, unlike in Mike M. Johnson, here, only one issue remained:’ wh‘ether'American
Safety was entitled to an equitable adjustment and, correspondingly, whether the City was

| entitled to liquidated damages for Katspan’s breach of the contract. All negotiations and

communications between American Safety and the City focused on American Safety’s
production of documentation related to this issue. The City did not continuously expréss its
infent to abide by the contractual provisions.
| If the City had no intention of allowing future litigation on American Safety’s claims, it

could have informed American Safety that it was rélying on strict conformance with the contract

3 In Mike M. Johnson Inc. v. Spokane County, MMJ and the County negotiated and litigated
other issues unrelated to the dispute over the change order. 150 Wn.2d 375, 384,392, 78 P.3d .

161 (2003).

11
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terms. The City could also have halted alll communication with American Safety after March 9,
2002. In Mike M. Johnsén, our Supreme Court found that if Spokane.County had terminated
communication with MMJ, such a result would havev detrimentally impacted both parties. 150
Wn.2d at 392. Here, if the City had terminated negotiations, it would have only detrimentally
affected American Safety. And in doing so, it would have saved both parties the time, effort, and
costs of continuing the search for and production of documents and information related to
American Safety’s claims.

- The City’s continued requests for information, its reference to future litigation, and its
new deadline for production well beyond the contract limitations period create different
inferences such that reasonable minds could differ about whether the City waived the contract
terms. This raises a material question of fact about whether the City’s intent was to rely on the
contract terms to eliminate American Safety’s ability to pursue its claim. Thus, itisa qugstion of

“fact for the jury to decide and summary judgment was ifnproper.
C. Protest and Claim Requirements

American Safety also argues that the City implicitly waived the contract’s protest and

claim requirements. It points to two different acts that it argues create an issue of fact about
whether the City waived the protest- procedure. First, it cites to the City’s April 23, 2003 letter,
acknowledging the City’s receipt of information and setting a new deadline for the City’é receipt
of the required additionai information. Further, American Safety cites the email interaction that
took place in July and August 2003, between the City and American Safety in which the City’s

consultant indicated that he would discuss the matter.

12
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The City counters that its willingness to work with American Safety did not extend the
contract’s time requirement and that, although Pederson agreed to discuss the matter, he did not
waive the City’s contract defenses. And it argues that as an independént élaim_s consultant,
Pederson could not bind the City.*

We have discussed the equivocal nature of the City’s conduct toward American Safety iﬁ
the preceding section and do not repeat it here. It remains an issue of fact to be decided by the
fact finder to determine Whéther the totality of the circumstances resulted in an implicit waiver of
the contract provisions for timeliness of claims and suit.

But the City is correct that, aé an independent forensic accountant, Pederson could not
waive the City’s contract rights. Beforé a principal can be liable for the acts of his agent, the
agency relationship must first be established. ‘Sz‘ansﬁeld v. Douglas County, 107 Wn. App. 1, 17,
27 P.3d 205 (2001) (quoting Matsumura v. Eilert, 74 Wn.2d 362, 363, 444 P.Zd' 806 (1968)). An
agency relationship may exist, either expres;sly or implicitly, when one party acts at the inst?mce
of and, in some fnéterial degree, under the direcﬁon and control of the other. Stansfield, 107 Wn.
App. at 17 (quoting Matsumura, 74 Wn.2d at 368)). Both the principal and the agent must
consent to the relationship and the burden of proof rests with the party trying to assert agency.
Stansfield, 107 Wn. App. at 17 (citations omitted).

Here, American Safety argues that the issue is not whether Pederson had authority to
waive the contract’s provision but, whether, Pederson had the authority to discuss the case. It

argues that the City actually waived the provisions and that Pederson’s e-mail communication

* The City argues that Pederson was not its agent because both he and the City would have had to -
agree to an agency relationship, and they did not.

13
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indicétéd that he had knowledge of the City’s waiver. We agfee with American Safety that E

| Pederson’s engagement with American Safety is part of the totality of the circumstances that a
trier of fact must consider in deciding whether the City implicitly wai_ved strict enforcement of
" the contract between it and Katspan.

We hold that genuine_issues of mate'rial fact exist and that the trial court erred when it
granted summary judgment in favor of the City. ' |

III. THE CITY’S ACTIONS

American Safety argues that the City’s actions prevented American Safety from
complying with the contract’s informational requirements and, therefore, the City waived those
requirements. Specifically, American Safety points to the City’s final refusal to consider the
claim.

American Safety cites to Division Three’s holding in Weber Const. Inc., v. Spokaﬁe
County, to support its argument. 124 Wn. App. 29, 98 P.3d 60 (2004), review denied, 154
Wn.2d 1006 (2005). There, Weber entered into a contract with the County to build a road.
When it began excavating, Weber came across several boulders that were unsuitable for fill or
embankments. Weber, 124 Wn. App. at 31. Weber had to obtain fill from another site, which-
caused delay and increased cost to Weber. Weber, 124 Wn. App. at 31. The Couﬁty entered é
change order permitting Weber to haul extra material, but Weber protested the change order
because the County did nof provide instructions on how Weber was to dispose of the boulders.
Weber, 124 Wn. App. at 34. Weber followed the contra;ct’s required protest procedﬁres, but it

did not include one piece of required information, the cost estimate. Weber,v 124 Wn. App. at 34.

14



33446-1-1I

, Wéber could not provide the estimate without the County designatiﬁg a dumpsite for the

boulders, and the County did not provide the needed information. Weber, 124 Wn. App. at 34.. :
| Division Three held that Weber presented substantial evidence that it strictly complied

with the contract’s prétest gnd claim procedures but that, even if it had not, the County’s failure

to provide the required information waived strict compliance. Weber, 124 Wn. App. at 35.

Thus, judgment as a matter of law was erroneous, and Division Three remanded to the fact finder - '

to determine the case on its merits. Weber, 124 Wn. App; at 35-36.

In contrast hgre, the City did not hold the requested information. Rather, Katspan, the
defunct company, had the required information and documents, and Katspan failed to provide it
to American Safety. The evidence shows that American Safety did not strictly comply with the
contract’s notice and protest procédures and that it took more thaﬁ three years between Katspan’s
initial January 2001 letter indicating its disagreement with the time extension and the additional
costs it had incurred and American Safety’s final May 2004 nptice that it had all the information .
. the City required. During that time, unlike the County’s actions in Weber, the City did not
prevent Americaﬁ Safety from obtaining the required information from Katspan.

~ Thus, wé hold .that the City’s actions did not prevent Katspan/American Safety from. |
complying with the notice and brotest procedure.
IV. ATTORNEY FEES

American Safety argues that the trial court erred in grénting the City attorney fees

because RCW 39.04.240 and RCW 4.84.250 allow attorney fees fo.1~ the prevailing party and if

we overturn the summary judgment ruling, then the City is no longer the prevailing party.

15
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RCW 39.04;240 governs the award of attorney fees iﬁ public works contracts. It'sta‘;es
that the provisions of RCW 4.84.250 through 4.84.280 apply to actions arising out of a public
Works contract. RCW 39.04.240(1). RCW. 4.84.250 allows attorney fees to the prevailing party.

Because we reverse the summary judgment in favor of the City, it is not yet tﬁe
prevailing party, and we reverse thé trial court’s attorney fees award in favor of tﬁe City.

V. ATTORNEY FEES ON APPEAL |

The City argﬁes that it is entitled to attorney fees on appeal.

Under RAP 18.1 we may grant attorney fees and expenses where an applicable statute
grants a party that right. RCW 39.04.240(1) and RCW 4.84.250 allow the court to grant attorney
" fees and costs to the prevailing party. Because the City is not the prevailing party on a.ppeal, we
do not grant it attorney fees. |

We reverse and remand for trial.

Van Deren A.CJ.

We concur:

(et
RNV

Strong,
Hunt, J. / )
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