
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION I1 


IN THE MATTER OF THE 1 
PERSONAL RESTRAINT OF 1 

r _  
. 
' -

DONALD T MCCARTHY, 
) 

NO 32702-3 c-7 

Petitioner 

Petitioner, by and through his attorney, CRAIG P. BARNES, of the Law ~ t c a o f ,  
< I ,- r-> 

Mitchell A. Riese, applies for relief from personal restraint. 

I. STATUS OF PETITIONER 
N u: 

Petitioner is now in custody at the Twin Rivers Corrections Center, Monro k ~okect%nal 

-

-
-

Complex, Monroe, Washington, serving a sentence upon conviction of a crime 

1. Petitioner was charged with Assault in the Third Degree with Sexual Motivation. 

Ex. 1, Judgment and Sentence, at 1. 

2. Petitioner pled guilty to Assault in the Third Degree with Sexual Motivation on 

July 25, 2002. Id. 

3 .  Petitioner's Judgment and Sentence was filed on December 4, 2002, in the 

Superior Court for Clark County, Case No. 02- 1-0 10 18- 1. Id. 

4. Since his conviction, Petitioner has not asked this court for relief on the issue he 
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presents in this petition 

TI. GROUNDS FOR RELIEF 

This petition is filed pursuant to RAP 16.4(~)(6) and (7).No other remedies are available 

to the Petitioner, and he has not had any previous or alternative avenue for obtaining judicial 

review. Petitioner was deprived of his Sixth Amendment right to a jury trial because the 

Indeterminate Sentence Review Board ( ISM)  added nearly 48 months to his sentence, above the 

statutory maximum of his sentencing range, based on facts that were not stipulated by the 

Petitioner or submitted to a jury. In addition, the failure of the I S M  to allow Petitioner, who is 

diagnosed with paranoid schizophrenia and has border-line mental retardation, to be represented 

by his attorney at his RCW 9.95.420(3)(".420 hearing" hereafier)hearing, and receive a 

fbndamentally fair hearing, deprived Mr. McCarthy of his Fourteenth Amendment right to Due 

Process. 

Petitioner suffered actual and substantial prejudice because the ISRB decided to keep Mr. 

McCarthy in prison for at least two more years based on facts that the state did not prove beyond 

a reasonable doubt to a jury. Petitioner also suffered actual and substantial prejudice because the 

ISRB's policy to not permit attorneys to represent inmates at ,420 hearings denied Mr. McCarthy 

a fair opportunity to be heard. Furthermore, Petitioner's version of the disputed issues could have 

only been fairly presented by a trained advocate. Due to Petitioner's mental disabilities, the need 

in his case for an attorney was critical. 



111. SUMMARY OF THE CASE 


A. PROCEDURAL HISTORY 

Petitioner, Donald McCarthy, pled guilty to one count of Assault in the Third Degree with 

Sexual Motivation. Ex. 8, Statement of Defendant on Plea of Guilty. At sentencing on December 

4, 2002, the Court found that Mr. McCarthy was subject to sentencing under RCW 9.94A.712 

(Sentencing for Nonpersistent Offenders). Ex.1., Judgment and Sentence. Under that statute, the 

Court sentenced him to a minimum term of one year and one day (stipulated exceptional 

sentence), and a maximum term of 60 months. Ex.1, Judgment and Sentence at 5. On August 5, 

2003, the ISRB held Mi.  McCarthy's first ,420 Release Hearing. Ex. 3, Decision and Reasons 

(2003). On September 16, 2003, the ISRB issued a decision, finding that, by a preponderance of 

the evidence, Mr. McCarthy was more likely than not to commit sex offenses if released. Id.The 

ISRB added 24 additional months to Mr. McCarthy7s minimum term. On October 6, 2004, the 

ISRB again found that Mr. McCarthy was more likely than not to reoffend sexually if released to 

the community, and extended his sentence 23 months and 26 days. Ex. 9, Decisions and Reasons 

(2004), at 1. 

B. STATEMENT OF FACTS 

Mr. McCarthy was sentenced pursuant to RCW 9.94A.712, which applies to individuals 

convicted of crimes committed on or aRer September 1, 2001. Under the statute, if a person is 

convicted of one of several serious sexual offenses, one of several offenses with a sexual 

motivation, an attempt to commit one of those crimes, or the person has a prior conviction for a 

crime enumerated in RCW 9.94A.O30(32)(b) and commits any sex offense aRer September 1, 

2001, the person is given an indeterminate sentence and falls under the jurisdiction of the ISRB. 



Id. If a person is convicted under this statute, the court imposes a minimum sentence within the 

standard sentencing range, and a maximum sentence equal to the statutory maximum for the 

offense. Id.Therefore, for example, a person who had no prior record, and was convicted of rape 

in the second degree, would receive a maximum sentence of life. 

The trial court appears to have sentenced Mr. McCarthy under RCW 9.94A.712(b)- the 

section the ISRB has termed a "strike and a half'. See Ex.3, Decision and Reasons (2003). The 

underlying "strike" for Mr. McCarthy was an out of state conviction for "frottage" in the early 

1990's. Id. In Mr. McCarthy's case, the standard range for Assault in the Third Degree with 

Sexual Motivation, with an offender score of 3, was nine to twelve months. Ex.1, Judgment and 

Sentence at 3. The Court gave Mr. McCarthy an exceptional sentence of one year and one day. 

Ex.1, Judgment and Sentence at 5. Because Mr. McCarthy was convicted under RCW 9.94A. 7 12, 

he could spend up to nearly five times that exceptional sentence in prison, unless he is released by 

the ISRB prior to the maximum date. 

During his .420 hearing on September 16, 2003, Mr. McCarthy immediately asked to have 

an attorney represent him. Ex. 4, Transcript of ,420 Hearing. The Chairman of the ISRB, John 

Austin, responded by telling Mr. McCarthy that attorneys were not allowed at the hearing, in part 

because the Department of Corrections (DOC) does not allow attorneys at the hearing, and in 

order to "avoid economic discrimination". Id.Mr. Austin also added that attorneys are only 

allowed at parolability hearings. Id.Mr. McCarthy responded by saying, "bear with me, I'm a 

little slow." Id.During the hearing, Mr. Merkner, Mr. McCarthy's prison counselor, described 

Mr. McCarthy's history of paranoid schizophrenia to the ISRB. Id.Mr. Slusser (a mental health 

counselor), described Mr. McCarthy as a "fragile" person who experienced high anxiety. Id. 



The ISRB then acknowledged his participation in the Sex Offender Treatment Program, 

noting that he was making satisfactory progress in the program. Ex. 9, Decisions and Reasons 

(2004) at 2. The ISRB stated that Mr. McCarthy maintained a "highly anxious appearance" and 

continued to need medication. The ISRB made its decision not to release Mr. McCarthy based on 

documentation in Mr. McCarthy7s prison files and the discussion the ISRB had with Mr. 

McCarthy during the hearing. Ex. 3, Decisions and Reasons (2003) at 3. 

During his second ,420 hearing, held on September 8, 2004, Mr. McCarthy asked again 

for an attorney to represent him at the hearing. Ex. 10, Declaration of Donald McCarthy. The 

ISRB denied his request, telling him that he was not entitled to an attorney. Id. The Board based 

its decision not to release Mr. McCarthy on their interview at the hearing, a review of his DOC 

and ISRB files, and its previous dictations. Ex. 9, Decisions and Reasons (2004) at 3. 

IV.ARGUMENT 

A. BECAUSE THE BOARD EXTENDED MR. MCCARTHY'S SENTENCE BEYOND 
THE STIPULATED EXCEPTIONAL SENTENCE IMPOSED BY THE COURT, AND 
RELIED ON FACTS THAT WERE NEITHER ADMITTED BY PETITIONER NOR 
FOUND BY A JURY TO SUPPORT THE SENTENCE EXTENSION, THE SENTENCE 
VIOLATED MR. MCCARTHY'S RIGHT TO TRIAL BY JURY. 

"Other that the fact of a prior conviction, any fact that increases the penalty for a crime 

beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a 

reasonable doubt." Blakelv v. Washington, 124 S.Ct. 253 1, 2536 (2004), citing Apprendi v. New 

Jersey, 530 U.S. 466, 490 (2000). The relevant "statutory maximum" is not the maximum 

sentence a judge may impose aRer finding additional facts, but the maximum he may impose 

without any additional findings. Blakely, 124 S.Ct. at 2537. When a judge assigns punishment the 



jury's verdict alone did not allow, the jury has not found all the facts that the law makes essential 

to the punishment, and the judge exceeds his proper authority. Id. 

In Blakely, the petitioner was sentenced to more than three years above the 53-month 

statutory maximum of the standard range based on a factual finding, by the judge, of "deliberate 

cruelty". Id.The facts supporting the finding were neither admitted by Blakely nor found by a 

jury. Id.The Blakely Court explained that the judge could not have imposed a sentence outside 

the statutory maximum solely on the basis of the facts admitted in the guilty plea. The Court noted 

that if the judge had imposed the exceptional sentence solely on the basis of the plea, he would 

have been reversed. Id. 

The Blakely Court held that because the State's sentencing procedure deprived the 

petitioner of his Sixth Amendment right to a trial by jury, the petitioner's sentence was invalid. 

Blakelv, 124 S. Ct. at 2538. The Court concluded that, "The Framers would not have thought it 

too much to demand that, before depriving a man of three years of his liberty, the State should 

suffer the modest inconvenience of submitting its accusation to 'the unanimous suffrage of twelve 

of his equals and neighbors,' rather than a lone employee of the State." Blakely, 124 S.Ct. at 

2543, citing 4 Blackstone, Commentaries, at 343. 

In the present case, the petitioner, Mr. McCarthy, stipulated to an exceptional sentence of 

one day above the standard range sentence in order for the defendant to take advantage of a plea 

to a lesser charge. Ex. 8, Findings of Fact and Conclusions of Law for an Exceptional Sentence. 

However, Mr. McCarthy did not stipulate to any hrther facts that would support any hrther 

deviation above the standard range. Id.The ISRB added 24 additional months to Mr. McCarthyYs 

minimum term after holding a .420 hearing in September of 2003, and then added 23 months and 



26 days to his sentence after his September 2004 hearing. In both cases, the ISRB made its 

decision to add time to his sentence based on documentation in Mr. McCarthy's prison files and 

the discussion the ISRB had with Mr. McCarthy during the hearing. Ex. 3, Decisions and Reasons 

(2003) at 3, Ex. 9, Decisions and Reasons (2004) at 3. 

Because the ISRB used new facts, based on information contained in Mr. McCarthy's 

prison file or ascertained from him during both ,420 hearings, to increase the penalty for his crime 

beyond the prescribed statutory maximum (and even his exceptional sentence), without submitting 

those facts to a jury, where the state would have the burden of proving them beyond a reasonable 

doubt, the ISRB7s decisions to add 24 months to Mr. McCarthy's sentence in 2003, and an 

additional 23 months and 26 days to his sentence in 2004 were invalid. Blakely, 124 S.Ct. at 

2536, citing Apprendi, 530 U.S. at 490 (2000). 

In Mr. McCarthy's case, his "standard range" was 9 to 12 months, and the "maximum 

term" was five years. Ex. 1., Judgment and Sentence at 3. He was sentenced to a minimum term 

of 12 months and one day, and a maximum term of 60 months. Ex. I., Judgment and Sentence at 

5. Even though the ISRB's total addition of nearly four years to Mr. McCarthy's sentence has not 

yet caused his sentence to exceed the "maximum term" of 60 months, it has caused Mr. McCarthy 

to serve far more than the "standard range" prescribed by the Sentence Reform Act (and the 

stipulated exceptional sentence), which constitutes the relevant "statutory maximum" for the 

purpose of analyses under Apprendi and Blakelv. Id. 

As in Blakelv, the facts supporting the additional months given to Mr. McCarthy were 

neither admitted by him nor found by a jury. Also, as in Blakely, a judge could not have imposed a 

sentence outside the statutory maximum range solely on the basis of the facts admitted by Mr. 



McCarthy in his guilty plea. In accordance with the Blakely decision, this Court should find that 

the State's indeterminate sentencing procedure has deprived Mr. McCarthy of his Sixth 

Amendment right to a trial by jury, and invalidate the ISRB's decision 

B. THE ISRB'S DENIAL OF COUNSEL TO MR. MCCARTHY VIOLATED MR. 
MCCARTHY'S DUE PROCESS RIGHTS UNDER THE FOURTEENTH AMENDMENT 
OF THE UNITED STATES CONSTITUTION AND THE WASHINGTON 
CONSTITUTION BECAUSE MR. MCCARTHY DID NOT HAVE A 
FUNDAMENTALLY FAIR HEARING WITHOUT COUNSEL TO ASSIST HIM, 
PARTICULARLY IN LIGHT OF MR. MCCARTHY'S MENTAL DISABILITIES. 

1. 	 Parole and probation revocation hearings are sulject to Due Process protections, and 
counsel should be appointed on a case-by-case basis. 

The revocation of parole and probation, although not stages of criminal prosecution, do 

result in a loss of liberty. Morrissey v. Brewer, 408 U.S. 471, 480 (1972). The loss of liberty 

entailed is a serious deprivation requiring that the parolee be accorded due process. Morrissev, 

408 U.S. at 482. 

The Court declined to establish a per se rule with regard to the necessity of counsel in a 

probation or parole revocation hearing. Gaanon v. Scamelli, 4 1 1 U. S. 778, 790, 93 S.Ct. 1756, 

36 L. Ed. 2d 656 (1973) . Instead, the Court held that the need for counsel must be determined on 

a case-by-case basis by the state authority charged with responsibility for administering the 

probation and parole system. Id. 

2. 	 In determining whether or not counsel should be appointed in a hearing, the state authoritv 
should carehlly consider the ability of the parolee or probationer to effectively present his 
case, especially if that person suffers from mental illness. 

The effectiveness of the due process rights guaranteed by Morrissey may depend on the 



use of skills that a probationer or parolee is unlikely to possess. Scarpelli, 41 1 U.S. at 786. 


Despite the informal nature of the proceedings and the absence of technical rules of procedure or 


evidence, the unskilled or uneducated probationer or parolee may well have difficulty in 


presenting his version of a disputed set of facts where the presentation requires the examination or 


cross-examination of witnesses or the offering or dissecting of complex documentary evidence. 


Scarpelli at 786-787. 


In Scarpelli, the Court found that, "In passing on a request for the appointment of counsel, 

the responsible agency also should consider, especially in doubthl cases, whether the probationer 

appears capable of speaking effectively for himself." Scarpelli, 41 1 U. S. at 791. 

This principle enunciated in Scar~elli is cited repeatedly by the Washington Supreme 

Court with regard to ISRB hearings. See In re Personal Restraint Petition of Douglas Boone, 103 

Wn.2d 224, 230, 691 P.2d 965 (1984); Arment v. Henrv, 98 Wn.2d 663, 778 (1983). 

In Arment, the issue considered by the Court was whether the ISRB is constitutionally 

required to appoint counsel for an indigent inmate before increasing the inmate's minimum 

sentence at a disciplinary hearing held pursuant to RCW 9.95.080. Arment, 98 Wn.2d at 777. The 

Court distinguished such disciplinary hearings from probation or parole revocation hearings. 

Arment, 98 Wn.2d at 779. It found that disciplinary hearings held pursuant to RCW 9.95.080 

were comparable to the proceeding in Wolff v. McDonnell, 418 U. S. 539, 41 L.Ed. 2d 935, 94 

S.Ct. 2963 (1974), and held that due process did not require a right of counsel in an RCW 

9.95.080 hearing. Arment, 98 Wn.2d at 781. 

However, in the context of a parole or probation revocation hearing, the Court recognized 

that "prisoners who are illiterate and uneducated have a greater need for assistance in exercising 



their rights." Arment, 98 Wn.2d at 779, citing Scarpelli, 4 1 1 U. S. at 786-787; Wale 41 8 U.S. at 

570. In Arment, the Court found krther that, "A prisoner thought to be suffering from a mental 

disease or defect requiring involuntary treatment probably has an even greater need for legal 

assistance, for such a prisoner is more likely to be unable to understand or exercise his rights. In 

these circumstances, it is appropriate that counsel be provided to indigent prisoners whom the 

State seeks to treat as mentally ill." Arrnent, 98 Wn.2d at 779. 

Based on the findings in Scarpelli. Arment and In re Boone, it is well established in 

Washington that an inmate's mental capacity and mental health, as well as their financial situation, 

should be an important consideration in determining whether or not the state provides counsel to 

inmates subject to an ISRB hearing. 

J .  	 An RCW 9.95.420(3) hearing operates under the same legal standard as parole revocation 
hearing. involves similar technical legal arguments. is rehabilitative in nature and may 
result in loss of liberty. thus it should also have similar due process protections. 

Parole revocation, probation revocation, and Special Sex Offender Sentencing Alternative 

("SSOSA) revocation all can result in the loss of liberty. Thus, the subject of such hearings is 

entitled to due process. Morrissey, 408 U.S. at 482; State v. Dahl, 139 Wn.2d 678, 683 (1999). 

The denial of an offender's release by the ISRB in a ,420 hearing also results in the continued 

deprivation of liberty. See Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1 (1979); 

Personal Restraint of Dennis Sinka, 92 Wn.2d 555, 599 P.2d 1275 (1979). 

In Greenholtz, the Court held that, despite the necessary subjective and predictive nature 

of the parole-release decision, state statutes may create liberty interests in parole release that are 

entitled to protection under the Due Process Clause. Greenholtz, 442 U.S. at 12. The Court 

concluded that the mandatory language and the structure of the Nebraska statute at issue in 



Greenholtz created an "expectancy of release," which is a liberty interest entitled to such 

protection. Id. 

In the present case, ,420 hearings are authorized by a Washington statute that has 

mandatory language and a structure that, similar to the Nebraska statute at issue in Greenholtz, 

creates an "expectancy of release." See RCW 9.95.420. According to the Washington statute, 

"The board shall order the offender released, under such affirmative and other conditions as the 

board determines appropriate, unless the board determines by a preponderance of the evidence 

that, despite such condition, it is more likely than not that the offender will commit sex offenses if 

released." RCW 9.95.420(3)(a)(emphasis added). As in Greenholtz, because the statute states that 

the board "shall order" the offender released "unless" it is determined by a preponderance of 

evidence that the inmate is "more likely than not" to re-offend, an "expectancy of release" has 

been created by this statute, and a liberty interest entitled to Due Process protection exists for an 

offender subject to a ,420 hearing. Id. 

The burden of proof on the ISRB is the same in both a .420 hearing and a parole 

revocation hearing. See RCW 9.95.125; RCW 9.95.420(3). In a parole revocation hearing, "If the 

member or members having heard the matter should conclude that the allegations of violation of 

the conditions of parole have been proven by apreponderance of the evidence and constitute 

sufficient cause for the revocation of parole, then such member or members shall enter an order of 

parole revocation and return the parole violator to state custody." RCW 9.95.125(emphasis 

added). In a ,420 hearing, an offender should be released, "unless the board determines by a 

preponderance of the evidence that, despite such conditions it is more likely than not that the 

offender will commit sex offenses if released.. ." RCW 9.95.420(3)(emphasis added). Because the 



ISRB must show that, by a preponderance of evidence, offenders are more likely than not to re- 

offend, there is a presumption of the right of an offender to liberty that the ISRB must overcome, 

as in a parole revocation. Therefore, offenders subject to .420 hearings should have the same right 

to due process that is afforded to parolees. 

In addition, both parole revocation hearings and ,420 hearing share a rehabilitative goal. 

The focus of Scarpelli is on the rehabilitative goal of probation and parole. In re Personal 

Restraint Petition of McNeal, 99 Wn.App. 617, 634, 994 P.2d 890 (2000). Parole revocation is a 

part of the rehabilitative process. Id.,citing Scarpelli, 4 11 U.S. at 785. Because a parole 

revocation hearing is adversarial in nature, counsel is needed to insure that the rehabilitative effort 

is not unnecessarily interrupted. Id. 

A ,420 hearing is similarly adversarial, because the ISRB has the burden of showing by a 

preponderance of evidence that an offender is more likely than not to commit another sex offense 

when he is released. RCW 9.95.420. It is also rehabilitative, because the burden of proof 

essentially requires the ISRB to determine whether or not the offender has been rehabilitated 

sufficiently to fbnction l a h l l y  in society. If the ISRB does not find an offender to be safe for 

release, it must set a new minimum term. Id.During that time, the ISRB can recommend 

programming, such as the Sex Offender Treatment Program, for hrther treatment and 

rehabilitation of the offender. Because the .420 hearing, like the parole revocation hearing, is 

primarily rehabilitative in nature rather than punitive, the rationale of Scarpelli should apply. 

McNeal, 99 Wn.App. at 635. 

A parole revocation hearing is similar to a ,420 hearing in that it is an informal hearing 

held before the ISRB. Like parolees, the large majority of offenders who appear before the ISRB 



for a ,420 hearing are unskilled, uneducated, and sometimes mentally retarded or mentally ill. 

They may not be able to clearly articulate their version of the disputed facts. Although it may be 

unusual for an offender to call a witness, both his unit counselor and/or his mental health 

counselor would be present and it may be necessary to cross-examine either of them. Finally, 

offenders can have a lengthy, complicated history, and a long trail of documents associated with 

their case. Most offenders lack the sophisticated skills required to successfully cross-examine 

witnesses and make use of the documentary evidence. 

4. Because Mr. McCarthv was entitled to due process protections at his ,420 hearing, and he 
suffers from mental disabilities, he should have been appointed counsel to represent him at the 
hearing. 

Mr. McCarthy was sentenced to an indeterminate sentence under RCW 9.94A.712, and 

placed under the jurisdiction of the ISRB. In August of 2003 and in September of 2004, Mr. 

McCarthy was brought before the ISRB to determine, by a preponderance of evidence, whether 

or not he was more likely than not to re-offend if released. Ex. 3, Decisions and Reasons (2003); 

Ex. 9, Decisions and Reasons (2004). At his first opportunity, in his 2003 hearing, Mr. McCarthy 

asked the ISRB to allow him to have an attorney present. Ex. 4, Transcript of .420 Hearing. The 

Chairman of the ISRB refused to grant Mr. McCarthyYs request and explained that attorneys were 

not allowed at the hearing, in part because the DOC did not allow them, and to "avoid economic 

discrimination." Id.In his 2004 .420 hearing, Mr. McCarthy again requested an attorney, and the 

Board denied his request a second time, claiming that the state of Washington could not afford to 

provide him with an attorney. Ex. 10, Declaration of Donald McCarthy. The Board stated %rther 

that even if the state could afford to provide Mr. McCarthy with an attorney, he was not entitled 

to an attorney at a ,420 hearing. Id. 



To determine if an offender is more likely than not to re-offend if released, the ISRB uses 

a variety of documentation and psychological test data. See Ex.3, Decision and Reasons; Ex. 9, 

Decisions and Reasons (2004). The documentation can include information about infiactions, 

programming, victim contact, family contact and support, crime related issues, and reports from 

any specialized counseling and classes. Id.The Board can also use psychological evaluations that 

include a number of complicated instruments (ie: MMPI-2, PAI, VRAG, LSI-R, etc.), as well as a 

Treatment Summary including: behavioral observations, personaVcrimina1 history, risk for 

violence, escape, and case management recommendations. Id.These documents and the results of 

the psychological instruments could tip the evidence in favor of further incarceration for the 

offender. Therefore, to properly represent himself, an offender would need to understand them so 

that he could competently challenge their conclusions. It is very unlikely that an offender who 

lacks even a high school education, or suffers from a mental disability, could understand, much 

less challenge, the ISRB's reliance on these materials. Although Mr. McCarthy made an attempt 

to answer each of the ISRE3's questions during his hearing, he did not make any attempt to 

challenge the basis of file materials relied on by the ISRE3 to find him more likely than not to re- 

offend. Ex. 4, Transcript of .420 hearing. 

It was a violation of Mr. McCarthy's right to due process for the ISRB to outright deny 

assistance of counsel at his ,420 hearing. Under the Scamelli standard, the ISRB should have 

made an individual determination as to Mr. McCarthy's need for the assistance of counsel. 

Scarpelli, 41 1U. S. at 790 . 

The effectiveness of guaranteed due process rights may depend on the use of skills the 

probationer or parolee is unlikely to possess. Scarpelli, 41 1 U.S. at 786. An unskilled or 



uneducated probationer or parolee may have serious difficulty making a presentation at a hearing. 

-Id. In the present case, Mr. McCarthy is over 60 years of age, and has an IQ of 72, which is in the 

range of mild retardation. Ex. 5, Test Score History; Ex. 6, Classification Referral. He was 

unable to finish his high school education, and last worked as a painter. Ex. 6, Classification 

Referral. Mr. McCarthy clearly did not possess the skills nor education necessary to competently 

present his case to the ISRB without assistance of counsel at his ,420 hearing. 

In Arment, the Washington Supreme Court found that a prisoner suffering from a mental 

disease requiring involuntary treatment probably had an even greater need for legal assistance. 

Arment, 98 Wn.2d at 779. Mr. McCarthy has been receiving mental health treatment since 1980, 

beginning at the Woodside Mental Health Center. Ex. 6, Classification Referral. Mr. McCarthy 

has been diagnosed with paranoid schizophrenia. Ex. 7, Offender Accountability Plan. In 

circumstances such as these, the Court found that, "it is appropriate that counsel be provided to 

indigent prisoners whom the State seeks to treat as mentally ill." Arment, 98 Wn.2d at 779. 

Because Mr. McCarthy lacked the skill, education and mental acuity to properly represent 

himself in a ,420 hearing, he clearly fell into the category of "doubthl cases" described in 

Scarpelli where the inability of the inmate to speak effectively for himself should have caused the 

ISRB to appoint counsel. See Scarpelli, 4 1 1 U.S. at 79 1. There is no evidence that the ISRB 

considered Mr. McCarthy7s ability to adequately represent himself, at either hearing, despite the 

ISRB's access to all of Mr. McCarthy's personal file information. The ISRB chose instead to rely 

on an arbitrary, "one size fits all" rule to ban any inmate from being represented by an attorney at 

a .420 hearing, regardless of their circumstances. Considering that some offenders face a possible 

life sentence as a result of one offense, and that this state allows attorneys at most other similar 



hearings, it would be fundamentally unfair to allow the ISRB to conduct ,420 hearings in a 

manner that puts the inmate at such a disadvantage, particularly when that inmate is mentally 

disabled. 

C. 	 BECAUSE THE SENTENCING COURT DID NOT DETERMINE IF MR. 
MCCARTHY'S OUT OF STATE CONVICTION WAS COMPARABLE TO A 
WASHINGTON STATE CONVICTION, HIS OUT OF STATE CONVICTION 
SHOULD NOT HAVE BEEN USED AS A BASIS TO SENTENCE HIM UNDER 
RCW 9.94A.712 TO AN INDETERMINATE SENTENCE. 

To determine whether or not an out-of-state conviction counts in Washington for 

sentencing purposes, a trial court must conduct a three-part comparability analyses by: "(1) 

identifying whether any comparable offenses exist in Washington through a comparison of the 

elements of the out-of-state crime with the Washington counterpart, (2) selecting the most 

comparable Washington offense and classifying it, and (3) treating the out-of-state conviction as if 

it were a conviction of the comparable Washington offense." State v. Berry, 14 1 Wn.2d 121, 130- 

3 1, 5 P.3d 658 (2000). If the elements of the out-of-state crime and the comparable Washington 

offense are not the same, then the court may look to the record of the out-of-state conviction to 

complete its analysis. State v. Russell, 104 Wn. App. 422, 442, 16 P.3d 664 (2001). 

Mr. McCarthy was sentenced under a new law that applied to individuals who were 

convicted of crimes committed on or after September 1, 200 1. See Ex. 1, Judgment and Sentence; 

RCW 9.94A.712. Under the statute, if a person is convicted of one of several serious sexual 

offenses, one of several offenses with a sexual motivation, an attempt to commit one of those 

crimes, or the person has a prior conviction for a crime enumerated in RCW 9.94A.O30(32)(b) 

and commits any sex offense after September 1, 2001, the defendant is given an indeterminate 



sentence and falls under the jurisdiction of the ISRB. 

Mr. McCarthy was convicted of Assault in the Third Degree with Sexual Motivation. Id. 

This is not one of the offenses listed in RCW 9.94A.712(l)(a). Therefore, the court must have 

found that Mr. McCarthy qualified under part (b) of the statute instead. RCW 9.94A.712. To 

qualifl under part (b), Mr. McCarthy must have had a prior conviction, listed in RCW 

9.94A.O30(32)(b), in addition to his current sex offense. 

The only listed conviction in Mr. McCarthy's criminal history on the Judgment and 

Sentence is Sex Abuse First Degree, committed in Oregon in 1992. Ex. 1, Judgment and Sentence 

at 2. Because the only conviction in his criminal history was from out of state, the trial court 

should have engaged in a comparative analysis between that out-of-state conviction and a similar 

Washington offense. Berw, 141 Wn.2d at 130-3 1. There is no indication on the Judgment and 

Sentence that this analysis was completed. See Ex. 1, Judgment and Sentence. 

If the trial court engaged in a comparative analyses between Mr. McCarthy7s out of state 

conviction and a similar Washington statute, it would have found that the most similar 

Washington offense is not listed in RCW 9.94A.O30(32)(b), and therefore Mr. McCarthy did not 

quqlifl for indeterminate sentencing. 

In 1992, Mr. McCarthy was convicted under ORS 163.427 -Sexual abuse in the First 

Degree. ORS 163.425 was enacted in 199 1 to redefine first degree sexual abuse. Or. Laws 199 1, 

ch. 830, ss 2, 3. Under the new statute, the relevant elements of first degree sexual abuse are 

sexual co~fqpt with a victim under the age of 14, and the crime was upgraded to a class B felony. 



The most comparable Washington offense would appear to be either Child Molestation 

First or Second Degree. The key difference between those two crimes is that one is a class A 

felony that applies when there is sexual contact with another who is less than twelve years old, 

and the other is a class B felony that applies when the victim is at least twelve years old but less 

that fourteen years old. See RCW 9A.44.083 and RCW 9A.44.086. The Oregon offense of Sexual 

Abuse in the First Degree appears to be most comparable to the Washington offense of Child 

Molestation in the Second Degree. Both offenses have the elements of sexual contact with a 

victim that is less than fourteen years old, and both crimes are class B felonies. 

Because Child Molestation in the Second Degree is not listed in RCW 9.94A.O30(32)(b), 

Mr. McCarthy received an illegal sentence under RCW 9.94A.712 as a non-persistent offender. 

Such an illegal sentence would not be subject to the one year statute of limitations for filing this 

personal restraint petition. See RCW 10.73.1 OO(5); In re Pers. Restraint of Goodwin, 146 Wn.2d 

86 1, 869, 50 P.3d 6 18 (2002). Therefore, Mr. McCarthy should have been released from prison 

upon the completion of his current minimum term of twelve months and one day. 

'A person commits the crime of sexual abuse in the first degree when that person: (a) 
Subjects another person to sexual contact and: (A) The victim is less than 14 years of age; (B) 
The victim is subjected to forcible compulsion by the actor; or (C) The victim is incapable or 
consent by reason of being mentally defective, mentally incapacitated or physically helpless; or (b) 
Intentionally causes a person under 18 years of age to touch or contact the mouth, anus or sex 
organs of an animal for the purposes of arousing or gratifLing the sexual desire or a person. (2) 
Sexual abuse in the first degree is a Class B felony. ORS 163.427. 



V. REQUEST FOR RELIEF 

Petitioner requests that this court vacate Mr. McCarthy7s conviction under RCW 

9.94A.712 and release him on time served. Alternatively, Petitioner asks this court to vacate the 

results of his .420 hearing, and order the state to provide him with an attorney for another 

hearing. 

VI. STATEMENT OF INDIGENCE 

Petitioner is an indigent prisoner and request a waiver of expenses necessary to consider 

the Petition in this court. RAP 16.15(g). 

VII. STATEMENT OF PETITIONER'S FINANCES 

If you cannot afford to pay the filing fee or cannot afford to pay an attorney to help you, 
fill this out. If you have enough money for these things, do not fill out this part of the form. 

1. 	 I do -X- do not ask the court to file this without making me pay the filing fee 
because I am so poor I cannot pay the fee. 

2. 	 I have $ 21.14 in my prison or institution account 

3. 	 I do do notX -ask the court to appoint a lawyer for me because I am so poor I 
cannot afford to pay a lawyer. 

4. 	 I am am not-X- employed. My salary or wages amount to $-OF a month. My 
employer is N/A 

5 .  	 During the past 12 months, I did did not -X-get any money from a business, 
profession or other form of self employment. (If I did, it was 

and the total income I got was $ 0 2 . 



6. During the past 12 months, I 

did 	 did not 

- 2-	 get any rent payments. If so, the total amount I got was $ 

-X- get any interest. If so, the total amount I got was $ 

3- get any dividends. If so, the total amount I got was $ 

3-	 get any other money. If so, the amount of money I got was 

$50/month from Tony McCarthy (son) and $1 5/month from John 

McCarthy (son) 

-X- have any cash except as said in answer 2. If so, the total amount 

of cash have is $ 

x - 	 have any savings accounts or checking accounts. I so, the amount 
in all accounts is $ 

x - 	 own stocks, bonds or notes. If so, their total value is $ 

8. List all real estate and other property or things of value which belong to you, or in which 
you have an interest. Tell what each item of property is worth and how much you owe on it. Do 
not list household hrniture and hrnishings and clothing which you or your family need. 

Items: Value 

a) 1986 Chrysler LeBaron (car) $400-$500 

b) 1976 Mobile Home $9000 

9. I a m  	 am not -X- married. If I am married, my wife's name and address is: 



10. All of the persons who need me to support them are listed here. 

Name and Address: 	 Relationship: Age: 

NIA 

11. All the bills I owe are listed here: 

Name of Creditor you owe money to: Address: Amount 

a) PUD Vancouver $1100 

b) AT&T (phone bill) $850 

DL PARTY DECLARATION 

I am the attorney for Petitioner Donald McCarthy, I have read the petition, know its 
contents, and I believe that the Petition is true. I hereby declare under penalty of perjury of the 
laws of the State of Washington the foregoing is true and correct. 

DATED THIS 2nd day of Decembe 

&ig Barnes, WSBA #30657 

Law Office of Mitchell A. Riese 

753 N. 35th, Suite 102 

Seattle, WA 98103-8802 

(206)545-8561 



- - 

VERIFICATION 

I declare that I have received a copy of the petition prepared by my attorney and that 1 consent to 
the petition beins filed on my behalf 

Dated this'h* day of d O d ~ k f '.2004 

Donald McCarthy 	 V 
,s-

,<7' / 
-.-9rL ... --._.-.' 

L , . A  fR 

L-
,i	

Craig Barnes, WSBA #30657 

Law Office of Mitchell A Riese 

753 N 35th, Suite 102 

Seattle, WA 98103-8802 

(206)545-856 1 



? 1[18/20d4 

'NOLSSON 
DEPARTMENT OF CORRECTIONS 

WASHINGTON STATE REFORMATORY 
Page 1 of 1 

OIRPLRAR 

PLRA IN FORMA PAUPERIS STATUS REPORT 

FOR DEFINED PERIOD : 05/01/2004 TO 10/31/2004 

4.12.0.0.1TR 

DOC : 

DOB : 

0000707212 

09/17/1941 

NAME : MCCARTHY DONALD ADMIT DATE :12/06/2002 

ADMIT TIME :00 :00 

AVERAGE 
MONTHLY 
RECEIPTS 

20% OF 
RECEIPTS 

AVERAGE 
SPENDABLE 
BALANCE 

20% OF 
SPENDABLE 



SUPERIOR COURT OF WASHINGTON 
COUNTY OF CLARK 

STATE OF WASHINGTON, Plaintiff, I N o  02-1-01018-1 

v. I JUDGMENT AND SENTENCE (JS) 

DONALD TIMOTHY MCCARTHY 

aka 

Defendant. 

PRISON -COMMUNITY 
PLACEMENTICOMMUNITY CUSTODY 

NON PERSISTENT OFFENDER -
RCW 9.94A.712 

1. I  A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) prosecuting 
attorney were present. 

II. FINDINGS 

SID: 
DOB: 0911711941 

There being no reason why judgment should not be pronounced, the Court FINDS: 

Clerk's action required Paragraph 5.7 

2.1 CURRENT OFFENSE(S): The defendant was found guilty on 5& 35,2-
C] jury-verdict bench trial of: 

(Date) a 

I I I .-A 
L s  charged in the (Third Amended) Information. 

The court finds that the Defendant is subject to sentencing under RCW 9.94A.712. 

COUNT 

A special verdicvfinding for use of firearm was returned on Count(s) 
RCW 9.94A.602, 510 

CRIME 

ASSAULT IN THE THIRD DEGREE WITH SEXUAL 
MOTIVATION 

RCW 

9A,36.031,9.94A.835 

5 A special verdicvfinding for use of deadly weapon other than a firearm was returned on 

DATE OF CRIME 

0511812002 

Count(s) . RCW 9.94A.602 

$, A special verdicvfinding of sexual motivation was returned on Count(s) 
RCW 9.94A.835 
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A special verdictlfinding for Violation of the Uniform Controlled Substances Act was returned on 

Count(s) , RCW 69.50.401 and 
RCW 69.50.435, taking place in a school, school bus, within 1000 feet of the perimeter of a school 
grounds or within 1000 feet of a school bus route stop designated by the school district; or in a public 
park, public transit vehicle, or public transit stop shelter; or in, or within 1000 feet of the perimeter of, 
a civic center designated as a drug-free zone by a local government authority, or in a public housing 
project designated by a local governing authority as a drug-free zone. 

C] The defendant was convicted of vehicular homicide which was proximately caused by a person 
driving a vehicle while under the influence of intoxicating liquor or drug or by the operation of a 
vehicle in a reckless manner and is therefore a violent offense. RCW 9.94A.030. 

0 This case involves kidnapping in the first degree, kidnapping in the second degree, or unlawful 
imprisonment as defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not 
the minor's parent. RCW 9A.44.130 
The court finds that the offender has a chemical dependency that has contributed to the offense(s). 
RCW 9.94A.607. 
The crimes charged in Count(s) islare Domestic Violence 
offense(s) as that term is defined in RCW 10.99.020: 
A special verdictlfinding that the defendant committed a crime involving the manufacture of 
methamphetamine when a juvenile was present in or upon the premises of manufacture was 
returned on Count(s) . RCW 9.94A, RCW 69.50.401(a), RCW 69.50.440. 

Current offenses encompassing the same criminal conduct and counting as one crime in determining 
the offender score are Count(s) . RCW 9.94A.589 

Additional misdemeanor crime(s) pertaining to this cause number are contained in a separate 
Judgment and Sentence. 
Other current convictions listed under different cause numbers used in calculating the offender score 
are (list offense and cause number): 

Additional criminal history is attached in Appendix 2.2. 
The defendant committed a current offense while on community placement (adds one point to score). 
RCW 9.94A.525 

2.2 CRIMINAL- HISTORY (RCW 9.94A.525): 

The court finds that the following prior convictions are one offense for purposes of determining the 
offender score RCW 9.94A.525: 

CRlME 

C ]  The following prior convictions are not counted as points but as enhancements pursuant to 
RCW 46.61.520: 
The State has moved to dismiss count(s) 
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Ill. JUDGMENT 
3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1. 

2.3 SENTENCING DATA: 

3.2 The Court DISMISSES Counts . 

The defendant is found NOT GUILTY of Counts . 

MAXIMUM 
TERM 

005.00Y(~LK~ 
$@I()OOO 

3.3 There @do 0do not exist substantial and compelling reasons justifying an exceptional sentence 

* (F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) Veh. Hom, See 
RCW 46.61.520 
Additional current offense sentencing data is attached in Appendix 2.3. 

2.4 %EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an exceptional 
C]within below the standard range for . Findings of 
of law are attached in Appendix 2.4. The 

recommend a similar sentence. 
2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount 

owing, the defendant's past, present and future ability to pay legal financial obligations, including the 
defendant's financial resources and the likelihood that the defendant's status will change. The court 
finds that the defendant has the ability or likely future ability to pay the legal financial obligations 
imposed herein. RCW 9.94A.7501753 

2.6 For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements 
or plea agreements are C]attached C]as follows: 

. If no 
formal written plea agreement exists, the agreement is as set forth in the Defendant's Statement on 
Plea of Guilty. 

TOTAL STANDARD 
RANGE (including 
enhancements) 

outside the presumptive sentencing range. 

PLUS 
ENHANCEMENTS* 

IV. SENTENCE AND ORDER 
IT IS ORDERED: 

STANDARD 
RANGE (not including 

enhancements) 
9 MONTHS to 12 
MONTHS 

4.1 Defendant shall pay to the Clerk of this Court: 

SERIOUS-
NESS 
LEVEL 

Ill 

COUNT 
NO. 

01 

OFFENDER 
SCORE 

3 

RCW 9.94A.750/753$None 

$110.00 

$500.00 

I$ 
I Fees for court appointed attorney 

-

RCW 9.94A.505/760/030 

Restitution to be paid to 

Victim(s) and amounts to be set by separate 
court order 

Collection of biological sample (for crimes 
committed on or after July 1,2002) 

I $500.00 I Fine I RCW 9A.20.021 1 

Criminal filing fee 

Victim assessment 

Chapter 289, Laws of 2002 
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RCW 9.94A.760$ 

I I 

I 

Court costs, including: 

Drug fund contribution to be paid within two (2) 
years 

Fund # 1015 1017 (TF) 

$ 

RCW 9.94A.030, 9.94A.505, 
9.94A.760, 10.01.160, 
10.46.190 

RCW 43.43.690$ Crime lab fee 

Witness costs RCW 10.01.I60 and 
RCW 2.40.010 

RCW 10.01.160 and 
RCW 36.18.040 

$ 

Jury demand fee 

1 $ I Extradition costs 

Sheriff service fees 

RCW 10.01.I60 and 
RCW 10.46.190 

Court appointed defense expert and other defense 
costs 

RCW 9.94A.505, 760, 
RCW 9.94A.030 

1 (List Law EnforcementAgency) 

$ 

RCW 9.94A.505 

Emergency response costs (Vehicular Assault, 
Vehicular Homicide only, $1000 maximum) 

RCW 38.52.430 

ri I Other costs for: I RCW 9.94A.760 

The above financial obligations do not include all restitution or other legal financial obligations, which 
may be set by later order of the court. An agreed restitution order may be entered. 
RCW 9.94A.7501753. A restitution hearing: 

shall be set by the prosecutor 

is scheduled for 

IXJ The Department of Corrections may immediately issue a Notice of Payroll Deduction. 
RCW 9.94A.7602 

IXJ All payments shall be made in accordance with the policies of the clerk and on a schedule established 
by the Department of Corrections, commencing immediately, unless the court specifically sets forth 
the rate here: Not less than $ per month commencing 

. RCW 9.94A.760 
C] In addition to the other costs imposed herein, the Court finds that the defendant has the means to pay 

for the cost of incarceration and is ordered to pav such costs at the statutorv rate of. -
$ .RCW 9.94A.760 

IXJ The defendant shall pay the costs of services to collect unpaid legal financial obligations. 
RCW 36.18.190 
The financial obligations imposed in this judgment shall bear interest from the date of the Judgment 
until payment in full, at the rate applicable to civil judgments. RCW 10.82.090. An award of costs on 
appeal against the defendant may be added to the total legal financial obligations. RCW 10.73.160 
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4.2 IXJ DNA TESTING. The defendant shall have a biological sample collected for purposes of DNA 
identification analysis and the defendant shall fully cooperate in the testing. The appropriate agency, 
the county or Department of Corrections, shall be responsible for obtaining the sample prior to the 
defendant's release from confinement. RCW 43.43.754 
HIV TESTING. The defendant shall be tested and counseled for HIV as soon as possible and the 
defendant shall fully cooperate in the testing and counseling. RCW 70.24.340 

4.3 The defendant shall not have contact with C.M.H. (female, DOB: 5-8-74) including, but ot limited to, 
personal, verbal, telephonic, electronic, written or contact through a third party for 
to exceed the maximum statutory sentence). 

&yeers (not 

Supplemental Domestic Violence Protection Order or Antiharassment Order attached as Form 4.3. 

4.4 OTHER: 

- - -

4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows: 
(a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term of. , 

confinement in the the Department of Corrections: 

Actual number of months of total confinement ordered is: / 2 & d d ~ ~ t
(Add mandatory firearm and deadly weapons enhancement time to run consecuti&ly to ottier 
counts, see Section 2.3, Sentencing Data, above). 

All counts shall be served concurrently, except for the portion of those counts for which there is 
a special finding of a firearm or other deadly weapon as set forth above at Section 2.3, and 
except for the following counts which shall be served consecutively: 

The term(s) of confinement (sentence) imposed herein shall be served consecutively to any 
other term of confinement (sentence) which the defendant may be sentenced to under any 
other cause in either District Court or Superior Court unless otherwise specified herein: 

Confinement shall commence immediately unless otherwise set forth here: 

(b) CONFINEMENT 9.94A.712. The Defendant is sentenced to the following term of confinement in 

the custody of the Department of Corrections: 

(c) The defendant shall receive credit for time served prior to sentencing if that confinement was 
solely under this caus~~r~~.949405. 
Credit for 3-1 a s e sede prl r to this date is given, said confinement being solely 
related to the crimes for which the defendant is being sentenced. 

COUNT 

4.6 COMMUNITY PLACEMENT is ordered on Counts for months 

Cc 

SENTENCE RANGE 
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COMMUNITY CUSTODY for count(s) -I-- , sentenced under RCW 9.94A.712 is 
or ered for any period of time the Defendant is released from total confinement before the expiration ofB
the maximum sentence. 

CUSTODY is ordered on Counts - for m e g s f m m  
months or for the period of earned release awarded pursuant to RCW 

9.94A.72 I )  and (2), whichever is longer, and standard mandatory conditions are ordered. [See RCW 
9.94A.700/705(9) for community placement offenseswhich include serious violent offenses, second 
degree assault, any crime against a person with a deadly weapon finding, Chapter 69.50 or 69.52 RCW 
offenses not sentenced under RCW 9.94A.660 committed before July I,2000. See RCW 9.94A.715 for 
community custody range offenses which include sex offenses not sentenced under RCW 9.94A.712 
and violent offenses committed on or after July 1, 2000.Cornmunity custody follows a term for a sex 
offense --RCW 9.94A.505. Use paragraph 4.7 to impose community custody following work ethic 
camp. Community placement/custodyshall be for 12 months or for the period of earned early release, 
whichever is longer, for sex offenses or serious violent offenses committed between 7/1/88 and 7/1/90, 
Assault 2, Assault of a Child 2, deadly weapon enhancements and drug offenses under RCW 69.50 or 
69.52; 24 months or for the period of early earned release, whichever is longer, for sex offenses 
occurring between 7/1/90 and 6/6/96, serious violent offenses, and vehicular homicides or vehicular 
assaults; 36 months or for the period of earned early release, whichever is longer, for sex offenses 
committed after 6/6/96.] 

The defendant shall be on community supervision/community custody under the charge of the 
Department of Corrections and shall follow and comply with the instructions, rules and regulations 
promulgated by said Department for the conduct of the defendant during the period of community 
supervision/community custody and any other conditions stated in this Judgment and Sentence. 

While on community placement or community custody, the defendant shall: (I)report to and be 
available for contact with the assigned community corrections officer as directed; (2) work at 
Department of Corrections-approvededucation, employment andlor community service; (3) not 
consume controlled substances except pursuant to lawfully issued prescriptions; (4) not unlawfully 
possess controlled substances while in community custody; (5) pay supervision fees as determined by 
the Department of Corrections; (6) perform affirmative acts necessary to monitor compliance with the 
orders of the court as required by the Department of Corrections. The residence location and living 
arrangements are subject to the prior approval of the Department of Correctionswhile in community 
placement or community custody. Community custody for sex offenders may be extended for up to the 
statutory maximum term of the sentence. Violation of community custody imposed for a sex offense 
may result in additional confinement. The defendant's conditions of Community Placement/Community 
Custody include the following: 

IXj The defendant shall not consume any alcohol. 

(Xj Defendantshall have no contact with 

(Xj Defendant shall remain (Xj within aoutside of a specified geographical boundary, to wit: 

as determined by the Departmentof Corrections Office. 

For Sentences imposed under RCW 9.94A.712, other conditions may be imposed during 
community custody by the IndeterminateSentence Review Board, or in an emergency by the 
Department of Corrections. Emergency conditions shall not remain in effect longer than seven 
working days unless approved by the IndeterminateSentence Review Board pursuant to law. 
RCW 9.94A.713. 

C] Other conditions may be imposed by the court or Departmentduring community custody, or are set 
forth here: 
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The conditions of community supervision1community custody shall begin immediately or upon the 
defendant's release from confinement unless otherwise set forth here: 

rn Defendant shall not violate any federal, state or local criminal laws, and shall not be in the 
company of any person known by himlher to be violating such laws. 

Defendant shall not commit any like offenses. 

Defendant shall notify hislher community corrections officer within forty-eight (48) hours of any 
arrest or citation. 

[XI Defendant shall not initiate or permit communication or contact with persons known to himlher to 
be convicted felons, or presently on probation, community supervision/community custody or 
parole for any offense, juvenile or adult, except immediate family. Additionally, the defendant shall 
not initiate or permit communication or contact with the following persons: 

(XI Defendant shall not have any contact with other participants in the crime, either directly or 
indirectly. 

Defendant shall not initiate or permit communication or contact with persons known to himlher to 
be substance abusers. 

Defendant shall not possess, use or deliver drugs prohibited by the Uniform Controlled Substances 
Act, or any legend drugs, except by lawful prescription. The defendant shall notify hislher 
community corrections officer on the next working day when a controlled substance or legend drug 
has been medically prescribed. 

5 Defendant shall not possess or use any paraphernalia that can be used for the ingestion or 
processing of controlled substances or that can be used to facilitate the sale or transfer of 
controlled substances including scales, pagers, cellular phones, police scanners, and hand held 
electronic scheduling and data storage devices. 

[7 Defendant shall not frequent known drug activity areas or residences. 

Defendant shall not use or possess alcoholic beverages IX] at all to excess, 

The defendant will will not be required to take monitored antabuse per histher community 
corrections officer's direction, at hislher own expense, as prescribed by a physician. 

Defendant shall not be in any place where alcoholic beverages are sold by the drink for 
consumption or are the primary sale item. 

Defendant shall undergo an evaluation for treatment for substance abuse mental health 
anger management treatment and fully comply with all rec~rnmendedtreatment. 

Defendant shall enter into, cooperate with, fully attend and successfully complete all in-patient and 
outpatient phases of a ' substance abuse : 1mental health anger management treatment 
program as established by the community corrections officer andlor the treatment facility. 

C] Based upon the Pre-Sentence Report, the court finds reasonable grounds to exist to believe the 
defendant is a mentally ill person, and this condition was likely to have influenced the offense, 
Accordingly, the court orders the defendant to undergo a mental status evaluation and participate 
in outpatient mental health treatment. Further, the court may order additional evaluations at a later 
date, if deemed appropriate. 

Treatment shall be at the defendant's expense and helshe shall keep hislher account current if it is 
determined that the defendant is financially able to afford it. 
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Defendant shall submit to urine, breath or other screening whenever requested to do so by the 
treatment program staff andlor the community corrections officer. 

Defendant shall not associate with any persons known by himlher to be gang members or 
associated with gangs. 

Defendant shall not wear or display any clothing, apparel, insignia or emblems that helshe knows 
are associated with or represent gang affiliation or membership as determined by the community 
corrections officer. 

Defendant shall not possess any gang paraphernalia as determined by the community corrections 
officer. 

Defendant shall not use or display any names, nicknames or monikers that are associated with 
gangs. 

Defendant shall comply with a curfew, the hours of which are established by the community 
corrections officer. 

Defendant shall attend and successfully complete a shoplifting awareness educational program as 
directed by the community corrections officer. 

Defendant shall attend and successfully complete the Victim Awareness Educational Program as 
directed by the community corrections officer. 

Defendant shall not accept employment in the following field(s): 

Defendant shall not possess burglary tools. 

Defendant's privilege to operate a motor vehicle is suspendedlrevoked for a period of one year; 
two years if the defendant is being sentenced for a vehicular homicide. 

Defendant shall not operate a motor vehicle without a valid driver's license and proof of liability 
insurance in histher possession. 

Defendant shall not possess a checkbook or checking account. 

Defendant shall not possess any type of access device or P.I.N. used to withdraw funds from an 
automated teller machine. 

Defendant shall submit to affirmative acts necessary to monitor compliance with the orders of the 
court as required by the Department of Corrections. 

Defendant shall not be eligible for a Certificate of Discharge until all financial obligations are paid in 
full and all conditions/requirements of sentence have been completed including no contact 
provisions. 

Defendant shall not enter into or frequent business establishments or areas that cater to minor 
children without being accompanied by a responsible adult. Such establishments may include but 
are not limited to video game parlors, parks, pools, skating rinks, school grounds, malls or any 
areas routinely used by minors as areas of playlrecreation. 

Defendant shall not have any contact with minors. Minors mean persons under the age of 18 
year- - p 4 . w &  , 
Defendant shall enter ihto, cooperate with, fully attend and successfully complete all in-patient and 
outpatient phases of a sexual deviancy treatment program as established by the community 
corrections officer and/or the treatment facility. "Cooperate with" means the offender shall follow all 
treatment directives, accurately report all sexual thoughts, feelings and behaviors in a timely 
manner and cease all deviant sexual activity. 
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Defendant shall submit to periodic polygraph examinations at the direction of hislher community 
corrections officer to ensure compliance with the conditions of community placement/custody. 

Defendant shall submit to periodic plethysmograph examinations at the direction of hislher 
community corrections officer to ensure compliance with the conditions of community 
placement/custody. 

Defendant shall not possess or use any pornographic material or equipment of any kind and shall 
not frequent establishments that provide such materials for view or sale. 

Defendant shall sign necessary release of information documents as required by the Department 
of Corrections. 

W Defendant shall adhere to the following additional crime-related prohibitions or conditions of 
community placement/community custody: 

4.7 The Bail or release conditions previously imposed are hereby exonerated and the clerk shall disburse it 
to the appropriate person(s). 

4.8 This case shall not be placed on inactive or mail-in status until all financial obligations are paid in full. 

4.9 OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the 
defendant while under the supervision of the Department of Corrections: 

4.10 Other: 

V. NOTICES AND SIGNATURES 

5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this judgment 
and sentence, including but not limited to any personal restraint petition, state habeas corpus petition, 
motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest 
judgment, must be filed within one year of the final judgment in this matter, except as provided for in 
RCW 10.73.100. RCW 10.73.090 

5.2 LENGTH OF SUPERVISION For an offense committed prior to July 1,2000, the defendant shall remain 
under the court's jurisdiction and the supervision of the Department of Corrections for a period up to ten 
(10) years from the date of sentence or release from confinement, whichever is longer, to assure 
payment of all legal financial obligations. For an offense committed on or after July 1, 2000, the court 
shall retain jurisdiction over the offender, for the purposes of the offender's compliance with payment of 
the legal financial obligations, until the obligation is completely satisfied, regardless of the statutory 
maximum for the crime. RCW 9.94A.760 and RCW 9.94A505(5). 

5.3 NOTICE OF INCOME-WITHHOLDINGACTION. If the court has not ordered an immediate notice of 
payroll deduction in Section 4.1, you are notified that the Department of Corrections may issue a notice 
of payroll deduction without notice to you if you are more than 30 days past due in monthly payments in 
an amount equal to or greater than the amount payable for one month. RCW 9.94A.7602. Other 
income-withholding action umder RCW 9.94A may be taken without further notice. RCW 9.94A.7606 

5.4 RESTITUTION HEARING. 
Defendant waives any right to be present at any restitution hearing (sign initials): 

5.5 Any violation of this Judgment and Sentence is punishable by up to 60 days of confinement per 
violation. RCW 9.94A.634 
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5.6 FIREARMS. You must immediately surrender any concealed pistol license and you may not 
own, use or possess any firearm unless your right to  do so is restored b y  a court of record. 
(The court clerk shall forward a copy of the defendant's driver's license, identicard, or comparable 
identification to the Department of Licensing along with the date of conviction or commitment). 
RCW 9.41.040, 9.41.047 

5.7 The court finds that Count is a felony in the commission of which a motor vehicle was used 
The court clerk is directed to immediately forward an Abstract of Court Record to the Department of 
Licensing, who must revoke the defendant's driver's licenses. RCW 46.20.285. 

Cross off i f  not applicable: 

5.8 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. Because this 
crime involves a sex offense or kidnapping offense (e.g., kidnapping in the first degree, kidnapping 
in the second degree, or unlawful imprisonment as defined in Chapter 9A.40 RCW where the victim 
is a minor and you are not the minor's parent), you are required to register with the sheriff of the 
county of the state of Washington where you reside. If you are not a resident of Washington but you 
are a student in Washington or you are employed in Washington or you carry on a vocation in 
Washington, you must register with the sheriff of the county of your school, place of employment, or 
vocation. You must register immediately upon being sentenced unless you are in custody, in which 
case you must register within 24 hours of your release. 

If you leave the state following your sentencing or release from custody but later move back to 
Washington, you must register within 30 days after moving to this state or within 24 hours after doing 
so if you are under the jurisdiction of this state's Department of Corrections. If you leave this state 
following your sentencing or release from custody but later while not a resident of Washington you 
become employed in Washington, carry out a vocation in Washington, or attend school in Washington, 
you must register within 30 days after starting school in this state or becoming employed or carrying 
out a vocation in this state, or within 24 hours after doing so if you are under the jurisdiction of this 
state's Department of Corrections. 

If you change your residence within a county, you must send written notice of your change of 
residence to the sheriff within 72 hours of moving. If you change your residence to a new county 
within this state, you must send written notice of your change of residence to the sheriff of your new 
county of residence at least 14 days before moving, register with that sheriff within 24 hours of 
moving and you must give written notice of your change of address to the sheriff of the county where 
last registered within 10 days of moving. If you move out of Washington state, you must also send 
written notice within 10 days of moving to the county sheriff with whom you last registered in 
Washington state. 

If you are a resident of Washington and you are admitted to a public or private institutionof higher 
education, you are required to notify the sheriff of the county of your residence of your intent to attend 
the institutionwithin 10 days of enrolling or by the first business day after arriving at the institution, 
whichever is earlier. 

Even if you lack a fixed residence,you are required to register. Registration must occur within 24 
hours of release in the county where you are being supervised if you do not have a residence at the 
time of your release from custody or within 48 hours excluding weekends and holidays after ceasing to 
have a fixed residence. If you enter a different county and stay there for more than 24 hours, you will 
be required to register in the new county. You must also report weekly in person to the sheriff of the 
county where you are registered.The weekly report shall be on a day specified by the county sheriffs 
office, and shall occur during normal business hours. The county sheriffs office may require you to list 
the locations where you have stayed during the last seven days. The lack of a fixed residence is a 
factor that may be considered in determininga sex offender's risk level and shall make the offender 
subject to disclosure of information to the public at large pursuant to RCW 4.24.550 

If you move to another state, or if you work, carry on a vocation, or attend school in another state 
you must register a new address, fingerprints, and photograph with the new state within 10 days after 
establishinga residence, or after beginning to work, carry on a vocation, or attend school in the new 
state. You must also send written noticewithin 10 days of moving to the new state or to a foreign 
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country to the county sheriff with whom you last registered in Washington State 
If you apply for a name change, you must submit a copy of the application to the county sheriff of 

the county of your residenceand to the state patrol not fewer than five days before the entry of an 
order granting the name change. If you receive an order changingyour name, you must submit a copy 
of the order to the county sheriff of the county of your residence and to the state patrol within 5 days of 
the entry of the order. RCW 9A.44.130(7). 

5.9 Persistent Offense 
The crime(s) in count(s) islare "most serious offense(s)." Upon a 
third conviction of a "most serious offense", the court will be required to sentence the 
defendant as a persistent offender to life imprisonmentwithout the possibility of early 
release of any kind, such as parole or community custody. RCW 9.94A.030 (28 & 32(a)), 
9.94A.505 
The crime(s) in count(s) islare one of the listed offenses in 
RCW 9.94A.030 (32)(b). Upon a second conviction of one of these listed offenses, the 
court will be required to sentence the defendant as a persistent offender to life 
imprisonment without the possibility of early release of any kind, such as parole or 
community custody. 

5.10 OTHER: 

DONE in Open Court and in the presence of the defendant this date: L a O ~  

~ D G EOF THE SUPERIOR COURT 

Print Name: %bw twgaL\ 

George A. Marlton, WSBA #04736 
Deputy ProsecutingAttorney Attorney for Defendant 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

DONALD TIMOTHY MCCARTHY, 

Defendant. 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW FOR AN 
EXCEPTIONAL SENETNCE 

An exceptional sentence above the standard range should be imposed based 

1 1  upon the following Findings of Fact and Conclusions of Law: 

1. FINDINGS OF FACT 

II 1. The Court finds that at the time of the plea of guilt, the parties stipulated to an 

exceptional sentence of one day above the standard range sentence in order 

for the defendant to take advantage of a plea to a lesser charge. 

2. The defendant is a two-time convicted sex offender. 

3. The victim in the present case suffers from a mental handicap, diagnosed as 

Dawns Syndrome. 

II 4. The victim was a stranger to the defendant, whom he victimized in a public 

II place. 

5. Other: Q C& 
V 

' f i l G c h J > - ,  
FINDINGS OF FACT ~ N DCONCLUSI~NS CLARK COUNTY PRosEcuTlNGATTORNEY 

OF LAW- 1 
1200 FRANKLIN STREET PO BOX 5000 
VANCOUVER. WASHINGTON 98666-5000-.-..-
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I II. CONCLUSIONS OF LAW 

1 1  the statement of facts, justifying an exceptional sentence. 1 

1 

1 1  2. An exceptional sentence of one day above the standard range is justified 

1. The court finds that there are substantial and compelling reasons, set forth in 

7 I 1 standard range sentence at the time he entered a plea of guilt to a reduced I 

5 

6 

charge, and the facts in this case support an exceptional sentence. 

because the defendant stipulated to an exceptional sentence above the 

113. It is in the interests of justice that the court impose an exceptional sentence I 
above the standard range in order for the defendant to take advantage of a 

plea to a lesser charge. The facts of the case justify a stipulated exceptional 

l31 1  sentence of 366 days in prison. I 

DATED this _PL 
day of December, 2002. 

/---I 

14 

15 

JUDGE OF THE SUPERIOR COURT 

4. Other: 

Ppented by: 

Deputy ProsecutingAttorney 
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WASHINGTON DEPARTMENT OF CORRECTIONS PAGE 1 


IISOlOO LEGAL FACE SHEET TIME 10:28 


* * * 
DOCNO: 707212 NAME: MCCARTHY, DONALDT. ("B") STATUS : ACTIVE 
BED NO: D02D1132 COUNSELOR: 0624 ROBINS, STEVEN 

CURRENT LOCATION: MCC-TRCC MSC MXED: 12/01/2007 MNED: 
SEX: M AGE: 62 FBINO: 2833383 ERD : 12/03/2004 ADJ.: 12/03/2004 
RACE : WHITE SID NO: 16494835 NRD : 01/27/2004 SCORE: 67 

HISP ORIG : NO CUS . : MI3 MFED: 12/06/2002 
HEALTH RECORD REVIEW : NOT REQUIRED COMM. CONCERN: N RMI: RMA 

VICTIM WRAP AROUND: N 

NAMES : MCCARTHY, TIMOTHY D. (AKA) VW ELIG1BLE:YES COMM.PLACEMENT: NO 

LSI-R: 28 AND LSI LEVEL : MODERATE 
SSA NO: 543-42-0601 BIRTH: 09/17/1941 

06/17/1941 

P. PREL: DENY IMPAIR FUNCTION P. WTR: DENY IMPAIR FUNCTION 

P. MFED: DENY-IMPAIR FUNCT P. REL: NO COM RESOURCES 

P U L H E S D X T  DATE REGISTERABLE OFFENDER : Y 
1 3 3 1 1 3 2 3 1 02/12/2003 

COM. COUNTY GTL TIME START RECEIVED OC MIN.TERM CC CS REL.DATE STATUS 

@B@N CLARK 33 12/06/2002 12/06/02 48 3Y OM 1D 12/03/2004 ACTIV 

CMP. CO./CAUSE OFFENSE DESC. V OC CNTS MIN.TERM CC CS MANDATORY JAIL 

1 06-021010181 ASSAULT 3 N 4 8  1C 3 Y O M l D  OY OM OD 4 


TOTAL MONETARY OBLIGATION: ORDERED $***1110.00 ;AS OF 12/16/03 PAID $******0.00 
SCHEDULE : 0 SET BY: SPECIAL CONDITIONS: YES 

STAT MAX: 12/02/2007 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  


COMMENTS: 4/30/93 ACCEPTED ORE PRO RS 2/28/96 CLOSURE FROM OREGON RS 

2/29/96 SPEC TO OREGON RS STATIC-99=5 MED-HIGH 1/16 BT02 

LEVEL 2 PSYCH. EVAL. REQUIRED ISRB REC'D 05-03 PSYCH 5-27-03 

05212003 HCSC APPROVES MI3 HMH TDG 


MOVEMENT DATE & TYPE DESTINATION REASON FOR ORIGIN 
12/06/02 NEW COMMITMENT WA COR CTR RC CCB ADMISSION CLARK 
01/30/03 TRANSFERRED TO WA COR CTR TC INITIAL CLASSI. WA COR CTR RC 
02/12/03 TRANSFERRED TO STAFFORD CREEK PROGRAM CHANGE WA COR CTR TC 
03/21/03 TRANSFERRED TO MCC SOU PSYCHOLOGY NEED STAFFORD CREEK 
12/15/03 TRANSFERRED TO MCC-TRCC MSC PROGRAM CKANGE MCC SOU 

HOUSING DATE & LOCATION COUNSELOR WORK ASSIGN. SUPERVISOR 
12/16/03 D02-Dl132 ROBINS, STEVEN 

EARNED EARLY RELEASE DATE & TYPE DOC ISRB STATUS LOCATION 
12/06/02--01/01/03 EARNED TIME 4.33 0.00 PENDING WCCRC 

B 4.33 0.00 
01/01/03--02/01/03 EARNED TIME 5.17 0.00 PENDING WCCRC 

B 5.17 0.00 



2 WH~HINGTON DEPARTMENT OF CORRECTIONs PAGE 


IISOlOO LEGAL FACE SHEET TIME 10:28 


* * *  
DOC NO : 7 0 72 1.2 NAME : MCCARTHY, DONALD T . ( "B") STATUS: ACTIVE 

EARNED EARLY RELEASE DATE & TYPE DOC ISRB STATUS LOCATION 

02/01/03--03/01/03 EARNED TIME 4.67 0.00 PENDING WCCTC 
B 4.67 0.00 

03/01/03--08/01/03 EARNED TIME 25.50 0.00 PENDING SCCC 
B 25.50 0.00 

08/01/03--10/01/03 EARNED TIME 10.17 0.00 PENDING MCCSOU 
B 10.17 0.00 

10/01/03--12/01/03 EARNED TIME 10.17 0.00 PENDING MCCSOU 
B 10.17 0.00 

ISRB HEARING ACT I ON COMM. MIN. TERM PS% NEXT HR. TYPE 
01/06/03 ADMIN ACT SCHED CCB REL HRG 00 99/99 NO HEARING 

120 DAYS 
PRIOR TO ERD 

08/05/03 CCB REL HR DEFERRED DECISION 00 99/99 NO HEARING 
09/16/03 ADMIN ACT DD RESOLVED B 3Y OM 1D 00 08/04 CCB REL HR 

NOT RELEASABLE 
ADD TO MINIMUM TERM 
SCHED CCB REL HRG 
120 DAYS 
PRIOR TO ERD 
PSYCH.RPT REQUESTED 

CUSTODY DATE SCORE TYPE ASSIGNED CUSTODY OVERRIDE LOCAT ION 

12/30/2002 52 INITIAL 01/27/2003 MINIMUM MENTAL H WA COR CTR RC 

03/19/2003 67 PLAN RVW 03/21/2003 MINIMUM MEDICAL STAFFORD CREEK 

05/06/2003 67 PLAN RVW 05/21/2003 MINIMUM HCSC ASG MCC SOU 


05212003 HCSC APPROVES MI3 HMH. TDG 


08/27/2003 67 REVIEW 08/28/2003 MINIMUM INDETERM MCC SOU 

10/29/2003 67 REVIEW 12/02/2003 MINIMUM INDETERM MCC SOU 


IISUI012 NO WARRANTS OR DETAINERS FOUND 


IISUIO16 NO RPM DATA FOUND 


IISUI016 NO RPM DATA FOUND 


IISUI004 NO INFRACTION FOUND 




STAT1 O F  W A S H I N G T O N  

INI) I  TI KMI NATI SL NTENCL KL-VltW BOARD 
I I I - ( r t f l r  Avt- ,  5 . 1  * P . 0  Rox 40007 Olympia, Washington 98504-0907 * (360) 493-9266 

( r o n  Relay 1-800-033-6388) 

DECISION AND REASONS 

NAME: McCARTHY, Donald T. 
NUMBER: 7072 12 
INSTITUTION: Special Offender Center 
TYPE OF MEETING: .420 Release Hearing 
DATE: August 5,2003 
PANEL MEMBERS: JA & JG 
FINAL DECISION DATE: September 16,2003 

BOARD DECISION: 


This was a Deferred Decision. The full Board finds by a preponderance of the evidence that 


Mr. McCarthy is more likely than not to commit sex offenses if released, even on conditions, 


to the community, and adds 24 months to his minimum term. The Board recommends that 


Mr. McCarthy enter into and complete the SOTP (Sexual Offender Treatment Program) 


during this period of time. 


NEXT ACTION 


Schedule .420 release hearing 120 days prior to ERD. The Board specifically requests a 


current ISRB 530120-030 report (no more than six months old) that contains information on 


infractions, programming, victim contact, family contact and support, crime related issues, 


and reports from any specialized counseling or classes. Also, all 530 reports and infractions 


occurring since offender was last seen by the Board. The Board requests a complete 


instrument supported (i.e. MMPI-2, PAI, VRAG, LSI-R, etc.) psychological evaluation 


andlor Treatment Summary to include: behavioral observations, personallcriminal history, 


risk for violence, escape, and case management recommendations; which is no more than 


two years old at the time of the hearing. The value of personality inventories and their scores 


(continued on next page) 



McCARTHY, Donald T. 

DOC #707212 

NEXT ACTION CONTINUED - PAGE 2 

is secondary to Risk Assessment Instruments and scores, especially with sex offenders. The 

Board also requests a complete copy of all TYPED reports relating to mental health only, 

located in both the central andlor medical files. If offender has ever participated in Chemical 

Dependency Treatment, the Board must have a signed waiver form and copies of all chemical 

dependency information located in either the central/medica~chemical dependency file. The 

classification counselor is required to attend the hearing and shall have file materials and 

details of inmate behavior at this hearing. 

HISTORYICOMMENTS: 

Mr. McCarthy is under the Board's jurisdiction for Assault Third with Sexual Motivation out 

of Clark county, with a time start of December G ' ~ ,2002, and a maximum expiration date of 

December l", 2007. The Judge set a sentence of 12 months and one day following an Alford 

plea. Mr. McCarthy's crime is what the Board has termed a "strike and a half," as he also 

had a Sex Abuse in the First Degree back in the early 1990s. This was a sentencing in 

Multnomah county, Oregon, for frottage on a female under 12 years of age. 

File materials indicate that about 4:47 in the afternoon of May 18", 2002, at a B. Dalton 

Book Store in the Vancouver mall, the defendant, 60 years old, approached a 28 year old 

developmentally disabled female suffering fiom Downs Syndrome and began fiottage, which 

was noticeable by her sister. The defendant indicated he was just being fiiendly and he later 

admitted that he practiced frottage regularly, two or three times a year. The polygraph that he 

has taken indicates some deception. He has admitted beastiality with horses and has a high 

priority for the SOTP. There appear to be some possible mental health issues. He 

demonstrates a high level of anxiety, controllable apparently by medications. 

(continued on next page) 



McCARTHY, Donald T. 


DOC #707212 


CONTINUED - PAGE 3 


REASONS: 


Though Mr. McCarthy demonstrates considerable disgust with his behavior and apologizes 


profusely, it's more in the vein of a childlike refusal. He is able to write the version of his 


offense and essentially details his regret over the offense. However, this particular behavior 


at this age and the type of victims that he specifically targets, for example youngsters in the 


early 1990s and someone suffering from Downs Syndrome, suggests that Mr. McCarthy is 


unable to control himself in spite of his best efforts and, therefore, the possibility of 


developing some insight by completing the SOTP prior to reconsideration for actual release 


to the community is appropriate. Mr. McCarthy indicated that he was the primary caregiver 


for his mother who recently died in a mobile home park, a senior residence. He does indicate 


that he has some resources on the outside including Columbia Mental Health, which was 


apparently part of his probation for the Multnomah county offense. He also has adult 


siblings and children who have indicated the possibility of coming and taking care of him. 


However, he also indicates that he still drives and he would still be available in low 


supervised situations to commit sex offenses. This is possibly not one of the more violent 


ones, but it's the one that is more casual and in view of Mr. McCarthy's repeat offending and 


the fact that he acknowledges doing it in the past, it's the Board's conclusion that unless he 


has some sex offender treatment in order to learn about his deviant desires and behaviors he 


would constitute an ongoing danger to the community, especially young, vulnerable, or 


mentally disabled people. 


FACTS RELIED UPON: 


The facts relied upon are an examination of the End of Sentence Review Committee report, 


discussions with Mr. McCarthy today, and a consideration of the nature of the behavior and 


it's history. 


JA:jas/September 5,2003 




Austin: (;oo(i 11ios11i11g. Mr. Mc(';i~.ili>. 

Austin: MJ name is .loli~l Ai~stin. I'ni thc chair ol'thc Inclctc~.~~i~n,rtc I<e\ ice\ I30,li.tlS c ~ i t e ~ ~ c e  

Ai~stii?. S i ~ h \ t i t ~ ~ l e  old pal.olc hoarcl. and I ' l l  he conclilcting th i ,  morning's 420 I i c ' , l ~ . i ~ i ~lijs t l~c  
I his is a 1ica1-ing lor Ihc 13oar-d to delcl-minc \\ lictlic~j ou arc sali. to bc '11 large or \ \  lictlr~.rJ 01; 

arc a c111.onic scx ol'li.nclcr ancl ~:cccl to staj in ci~stodq. Will1 nic o n  the panel this mornin? 1 4  Ms 
(;an-ctf 

Mc('artl1y: I l i ,  Mrs. (;a~-rett. 

Ausiii~ I cloil'f ~ l i i n l \j o ( ~ ' \ cmet citlic~. one ol'ui bcli)l.c. Wc ha\ c ;I lhirct 111cmbcs. Marg,~ri\[ 
Marlillc/. All thrcc ~iicmhers have to conf'cr to clecidc what the clccisioi~ \hould he. I hat I1lc:in\ I 
will not nial\c [hc dccis~on todaj I>ocs that rcasii1i.e J O L I:I liltlc b~t'.' 

h4cC'aslhq: Yeah, I was lold i t  \houlcl tal\c a c o ~ ~ p l ca \tccl\s. 

Austin: Vcr-) good. 

Austin Ah. (Ile purpose 01'tIiis hearing is to deter-mine whcllic~. the pr-cpontlcrancc 01 c.1 rciC~ic.c 
show\ [ha( \OLI 'SC  molc lil,cly than not  Lo commit a \c\ ol'lklisc il'!o(~'rc ~ulc,~scd I I  \ < C ' I C  

satislied rh:lt tliai's tlic case \ic c,ln l\ei'p you l i j~  i ~ p  ,it a l i ~ i ~ c .  !e'11ito [ n o  ~ i > ~ r ~ s  1)uring that 1 1 ~ 0  

we'd cxped J O U  10 17 or- 18 i i ~ o ~ ~ ~ l i ssuhmit t o  Irealme~rl You'd hc iccn ag,iin p1ol?,ib1) In a h o ~ ~ t  
110 yo11 havc any ilucstionh ahout the ~,~.occdur-e 1 

Austin. M c clon't ha\ c c~tla~r-nc~ hcasing bcc,lrisc 1 lic I ) c ~ ~ ; I I . ~ I ~ I c I ~ ~( O I  I C'C I 10111s ,1t 1111s~xir i ic~~las  0 1  
has decided these \vould no1 he attorncls, and in orcle~to u\o~i i  cconoliilc cl~sc~irni~i~l~iorl  \ ~ cclorl'l 
allo\\ at101 ncj 4 at these hearings 

McC'arthj/ Ol\aJ.  I bas  tnJl\ing to one ,111d he ditl~i't I\no\\ su1.c 

Austin: Ms. 13;~rncs'! 



Auqtin Yes. e ~ i c o ~ ~ r ; ~ g e d  to I I ; I \ / c  attol-ncys tall\ 1 0  011WC' \~C Ihc d e l ~ ~ r t ~ ~ i e ~ i ~  !lllc IcgCtl ~ C I - V I C C ~  


beli,rc tlicic hearing\. 1 lie onl) 111 l'lkl.cncc hct\vccn this a~icl :I p,~rol,rhilil~ hearing is that 

attornel s arc at p:~~.olal?il i t )  Iica~.ings but not at tlicsc hearings 


Austin: Is th;~l clear? 

Mc('arlliy: l im,  No .  1'111 I\il~cla s l o u  so bear with nlc. 


Austin: I'll bear with j 011. 


A ~ ~ s t i n :Did yo^^ gct ;I C I I B I I C C  i l l  custocl>?
to nlal\c a \?I-ittcn statement ahout \hl~!l ) OLI'I-c 

VIcC1al.th\. 1 111. )cs I clicl. 

Austin: Okaq.  niay I see that file? And do  jou have a copy ol'it that yoi~'r-c Ikecping'! I scc tllis. 

Aurtin: Ok;ly, did you h a w  :l chalice to go o l e r  the material ahol~t the c r i ~ i ~ c ?  1111. thc clctails... 

McCar-thy: Yes, 1 saw most of  i l .  yes. 

Austin: In other uords,  the material that Ms.  (i:urctt and I ' l l  be lool\ing at and talking ahoi~t this 
m o n ~ i n gI want to mal<e surc you hail a chance to go o ~ e ri t .  1)icI !O ~ I ' ?  


McCar-thy: Ycs, 1, I t1ic1-cwasn't alot of t ime Sol. 1l3c 
did, I .  I scad over i t  Icind:~ liist b c c a ~ ~ s e  
people to hc wit11 Inc to read i t .  

Austin: Ol\ay, did you pet :I c11:uicc to tall\ about the case \tit11 Mr. 13a1.11cs at all'? 

M c C a r t h ~ ~ .No. I. I sa\\ hiln bcli,rc that 

Austin: Ol\aj. and this statcrncnl that gou' \c g i \ c ~ l  me I'm golina t,~l\c it a \  an cxhihir. all. I,i h l s  

all accurafc \tatcralcnt" 

McCarthy: Yes i t  is. 
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proccdurc with a legal \csviccs attornc~ nanicd ('raig I3ar.nc4 I \  all tlial accurate sir'! 

McC'artl~y:Ycs sir. 

Austin: Ol\;rq And  yo~~' \ lc  a littlc bit ncr\ or^\told 11s that joi~'rc iocl;~!" 

McC'arthy : ( Mi, very li-iglilcned. 

Austin And i J'nc tall\ a little too last you'd ask us to slow d o u n .  U'c don't mind at ail. 

Austin: MI.. Mcrl<ncr, can y o u  indicate the Ixisi\ o l ' y ~ ~ ~ s  contact M ill1 Mr. McC'artky please'.' 

Mcrhlicr: Yes. Ah. I'\c hecn scei~ig Mr. Mc(',~rtIiy iuxt \incc 7/24 wllcn Mr. (;laser intlicatcd to 
me asked me to gct involved in light ol'rn! psio~'uorl\uitli bIr. I\lc(':t~.tI~\ in the rclaxalio11 
trailling groi~p that 1 did in  the spring 01''03 ancl li,r nhicli ga\ c MI .  McC'arthy a c e ~  I t i  licatc 
which uould be o ~ i c  ol'tlircc ccrtilicalos he'll 17rcsent todaj. 30 I 1\1ie\z Mr. McC'artli~ li-om ~ I I : I I  
relaxation tsaining groi~p .. a\ailablc io worl\ uitli him a little bit and  come to the I3oard \ \ i t 1 1  
him. 

Austin: Ol\ay. And \what ha\e been your obscr\ations since hc's been here at the instililtion'! 

Merkncr~ Ah, he ills1 came in March I I?clie\c. March 21. ah, ancl I ah, n?al\es it clcar that :~n.iictq 
and ncrxou.;ness has lxcn thc major ~nental licaltli sq~nptoni and nil, 11c did secl\ help nnii got 111to 
11iy sclaxation training group nlicn that hcca~iic available in the spring oJ''03 I lc succc\\l '~~Ilj 
col-npletcd tl int  and participated ah, ah. \~~holcIicartcdlq i n  that and appears to hakc goitcn \o~i ic  
benefit li-om tliat and.. 

Austin: M'liy spccilicall \\as he sent o\ cr 11c1.c" 

Austin. We'll ask )/OLI i~iiust a min~ltc. Mr McC'a~.th>. We'll tal\c it \Icp 111 step i l'~1or1can l isten. 
please. 

Merlc~icr: Rcasoli for sc1L.1-ral, olli'iidcr is c~ t rc~i ic ly  Jkarful. anuious and paranoid I listor! of '  
parm~oid scliirophrcnia. 

Austin: And  that's maniScst h~ hi\ col-mclition today, that's the \$:I) Iic normally prcwc'nti him\elf' 
when lie's tallting to you. or is lie a little Icis ncnouc'? 

Austin: Is I I C  takir~g any medication? 

Merklicl-: N o ,  lie is a little ner\,ous 
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feeling right now- Iiinci  ol'anxicty, 111o1.c than he i~sua l l~  is. I,:vci- since he was inSorn~ecl that tliis 

board 1ic:lring was  conii11g 1117i n  the last month or so lie's hecli alol more Iiind ol'pai.anoitl. hlit Iiis 


anxiety has hccn at a lot higher Ic\/cl. so o n  a nor~iinl basis it's not this high. 1,ilie 1 say I got to 

1iieet u,itIi him when lie lirst came i n  11c1.cand inte~.vic\vcd (ina~ldiblc) twice as milch as i t  r~sr~all! 

is. Sillcc he's bccn 1ic1.c I tllinli I'\c mciitioneci hcli)rc lie's 11ol I1ad major inlYactions, he's not 

been a behavior problem, he's been atlending I:drnonds ('or~irnunit) ('allege. lie's been tal\i~ig 

s0111c I ior t icul~~~rc 
classes out tlicre, hc'h hccn enrolled in ~.claxalion groups. ailxicty groul?. 

(i11a~di171c)managemc~it.so he's been \,crq, prosoci;~l and his k i n g  lierc in this program \.-ill1 h/ll-, 

Glaser and illst being here o n  the l ~ n i l .  I Ic I\ccps to liimscll'mostl~. I lc has somc issues \ \ i t11  

another ccllic and that was prclty rni~ch his. i t  wiis~l't his Ii~uli.. that \\#as prc~ty much his ccIIicTs, it 

was ri~orc his cellie's really aggressive inmate. I'rogram \\jisc. lie's hccn programming \,el.) v,cll. 

every thing 11i:rt w,c'vc aslied 01' i n .  We ol'l'cr 110 sex ol'l'cndcr g1.0111)~ 
liim he's becn pa~.ticipati~ig 

here at SO1 I be a11 option lijr him. I3ut the groups lIi:it 
so that's li)r hi111at lhis timc W O L I ~ ~ I I ' ~  

wanted hirn in hc's been taliiiig ancl lie's been pariicipati~ig in ancl hc Iiah I-cccivcd his certilicalcs. 

Ilm, I lia\~cn't liad an issi~c with him. 


Austin: Ol\ay. Ms. (;a~.relt. quc \ t io~~s  lor Mr. Slu\\c~.') 

Garrett: Is he avlarc tliat il'tlic Board \i~ggcsts SO I I' t11;31 I I C  W ~ C I I C I  11~11eto do  that i n  ;rnc,tIir.i 

institution tlial lie coi~ld~i't 
\fa) liere ancl clo sex ol'l'cnticr treatment') 

Slusscr. 1 t h ~ n l \Mark has hacl an opportu~iit~to spcal\ \+it11 him. I 111. I thinlt he's ;1\&;11.c that 

SO 1'1' is ovcr at win Iiivcrc and Ilia1 Illat's \omcthing that hc ~ \ o ~ ~ l c l  
I bc rccluirctl to particil7atc ill 
to get a transl'er ovcr t1ic1.c (i~ii~udiblc) ha\/c to I?rst comc ovcr hcrc and re\ iew and mal\c s~!i.c 
me~itallq he'd be able to participate 

Garrett: I'roni your obsc~.vations of' liim in j u ~ tho\$ he deals \$ i t h  strc\sor.; 111 general. L I I  n, docs 
tlie concept ol',going to n dil'l'c~.cnt institution liiglitcn liim? 

Slusser: I couldn't ansuer tlial. I do~i't.I have my oun ... 

Garrett: I-las I I ~told jou anything or il'tlicrc's ills1 anjtliing that'\ comc ~ r p  tliat has gi\ cr1 J or1 [In) 

perspectibe. I'ni rlol trying lo pin joii down it's ju \ t  \\lictlicr 01not )oil liad this comc up 


Slusser" (lm.I tliinl< uni. u c  have dc\c~.ibccl 44/11..Mc('arth1 ;I\ ,I \ c r ~  li-agile person I l n ~ .  he'\ 

~iiaking progrcss I d o  not linou il'llc mould be able to participate in SO 1'1' c0111~~1et~
at this l i ~ ~ i c ,  
i t  just due to his mental I~caltli condition\ right now So. urn. liLc I \a> his anxiety is t\v~(.(: a \  
much right no\& a? it ~ ~ s u a l l j  I Iis. Ic's doing \\ell a1 SOlj. and uni. that \vould be s o m e t h i l ~ ~  
uoultl prefer Ilic menlal health staSl'lo c\aluatc a~ici \ec il'lic can y o  tllcl-c or 17a1.ticip~ltc 

Austin I)(, liw MI.. Slusscr, Mr. McC'arth) ' 'yo1111;11/cc l ~ i ~ s l i o n x  



McCartliy Yculi. 01ic  thing. 1 licrc \bcl.c tmo bad cell mates that I had ,lnd 1 was also li-ighrcneil 
at the arguments uhcn people \?ere lold sometli~~ig No1 ~'ealljland  \&ere tclll,~ng ;rbout n1c 
tl~reatcni~igbut tallti ng 

Austin: M'hat'd they say ahoi~tya'! 

McC'artliy: Intimidation and pointing :at me and iall\ilig. whispering and  stui'l: 

Garrett: Jlo you ]\now what tlicy ~vcre saying abot~l jou'! 

Garrett: (Inaudible) 

McC'arthy Not rcallq. bill the Lzaq 1 Iicard it mas tliat ah. that (in,~udiblc) said lie Iicarti 11 !I.OIIIa 

guard. 


Garrett: So yo~1didii't. ihis isn't sometlii~ig you saw but iust \omctliing yo11 heard tliat othe~ 

people M el-c talking about? 


McCarthy: Ycal~. at somc point tliat \\ liispering and stuff'. 


Garrett: Oltay.  

McCarthy: And then the other two bad cell~nntcsI had at SOI I ,  one ol"c11i ~iiasturhated. placci 
wit11 himscll'in li-ont ofmc,  cornplctcl! nude trying to tall\ to me. And I said this is 1,ind o f  
inapprolv-iatc. And kc got moved (i~iaudiblc) and  I coi~ldn't slci'p tliat night and 1 got mo\ctl ihc 
next day. And t11c1i the olhcr one was l?ig and scar! and bossed n ~ earound & stuff: and so 1 got 
tralisferred again and I got a good ccl l matc no\?/. 

Austiii: Ol\av, good. Wlio is your cell matc now? 

Austin: U'ho is I'om I )c('oi~rt'? 

Austin: I ony I ) c ( ' o L I ~ ~ ,  yeah 

McCarlhy: I'OIIJ De('ot~l.t. I met him aficl. I ol'kndcd and \ < , I \  goins ili~.ougli the court s > \ t c ~ ~ l  



\%;I\ c ;~ l cg~ \  
a1id ah. I l~acla n  appointment at ( olunihra Mcl11,1l I Icaltli 011 llic M'eclricsci,~~ Wcll 1 \bent tlicrc 
a11d thej said the person no lorige~. uor.l\cd Ihcrc '~nd they said \vcll can I see an cmcigcncy pc~.\or~ 
and they said. lhcj  saicl not to call him iinlil, call him Monda~ ,lnd scc il'po~r can scc Iiim \Vcll, 
Moiiday tlie person Illat thcq \,lid 110  longer worl\cd tlicrc cdllccl me .lnd said she ma4 wor.l\i~ig 
tliere and to coriic i n  and \cc 11cr 011 M'cdncsda~.and 1 ol'lbndcil oil that Saturday bcforc tliat 

Al;. actually. ah. m? mother was gcttrrig \icI\cr I 11~1. cr. ancl \he ua4 gcttiri~ \ I C I \ C I .  

Austin: Wlij clo you tIii~il\ yo~r ol'lkrided? 

Austin: \Vliat attracted J O L Ito the uloman. Wlial made !or1 ... 

Mc('ar1Iiy: Wcll she \*,I\ I\inda hca\y \ct anel attr:~ctcd to nic Anil .~h .  I 4tartcd tall,ing to Iic~ 

and looked a(  a book. she wanlccl to \cc a bool,. and \lie mo~~oncci 
to me, and a11, and  1 j11si 
shouldn't a done it. I . . .  

Airstin: Could you tcl l that tkcrc was \omellling wrong \\it11 lici-'l 

McCal-thy: Alier a little while. yeah 

Austin: YOLIcould tell \ \ l~cn \Iic tall\ecl that she had I)o\?inli\\ndr.oriic'! 

Austin: She tall\cd liinda limn!. had an intcrc5ting kind ol'4liapc ol'licr lace'! 

Austin: Who \\/as in tlic store with ya'! 

McC'arthy: N o  one was with me. 

A~rstiri: You \vere o ~ ~ t  tlicrc alor~c'! 

Austi11: Olcay, now J ~ L I\?ere on probation with Mult~~oriiali ( o1111ty at Ilia1 time. In Oregon Is 
that right? 

McC'arthy: No. 


Austin: Uhen wcrc yo11oI'f'17l-oh:1tion? 




McC'artliy: I mas on psobation in  \ /ancou\c~,;llicl I got 01'1 i l l  '00 

Austin: Ancl wlial did !ou get o n  yo111 probation l i ) ~  at tlial tinlc'l 

McC'arthj: 1 wcnl to.iail 1;)s tlisec month.: li)~. 1.ul7hing1117; I ~ ; I I I I \ I;I bo! i n  an arcatlc. 

Austin: U'h! tlo yo11 Iliinl, yo11 dicl Ihal'.' 


Mc('ar1hy: 1 u / a s , j ~ ~ s t  mc unci i t 
leiling 111) emotions get irwa)' lio~ii \$:IS a \/cry in;1l1lw^ol7ri;11~ 

tlli~ig io do. and I lkcl .... 


Atlstiii: 'I'his 1.~117hing againsl (inaudihlc) is Illis tlic lirst ti11ic !O[I dicl that ~1gai11 sincc ),oc~1.1113hc~l 
LIPagainsl llic little boy'.' 

Ailstin: M/liat made yo11 ... 


McCastIi~. Well I l iadn'~cloiic il sincc I Mas asscstcd hill ah, I .  psohabl> 5e\t1al ,rttracliol~ I I ~ 


Austin: A1.v you cxcitccl \\licnekc~. jou \ec tIic11i. \~Iicne\cs yo^^ \;I\\  the one, yo11 said )oil \\ere 
attracted to Iicl*'! 

McC'al-thj: Ah, l didn't have an erection. l?ut I \va\ ah, attracted to hcs, and all I know i \  i1 '4  1101 

gollna happen again. 1 have a I'amilq ant1 l'sicnds cupl?ort s! stcni Icttcs. here. 

Austin: Now yotls motlics's dicd 5ince jou came in ... 

McCast hy: qhc. sl~c.  she. got \ichcr I \ \ a \  her carcgi\er ancl she \\a\n't onlj  niy mother \he \+a\ 
my best liiend a19d she \?la\ getting sicl\cr, ancl ah, I u ac  going thsoi~gli the court system a! thc 
sallle time kuntl 1 went tlil-ot~gh a lot ol'trauma and  slie dicd o n  the 0th ol' Scptc~nber2002, and ah .  
we had tlic S~lncral and things and I \\/;I\ able lo \ t i l l  be l iw  to hc l1ic1.c 

Austin: Ilid yoi1 get to go lo tlic l'i~ncs:ll? 

McC'asthq : Ycs. II did. . ....stil l \wing her alot because I coi~liln't c;~rc' l i ) r  her a~iyt~iore ,I';\he 
too sic]\. 

Austin: !>id yo11 all live in a mobile home'? 

McCasth>: Yes I do. in a sc~iios inohilc home parl\ 

Austi~i.IVIio also 1i~c.s tlicl-c with you? 



McCartll): Wcl l allel-m) molllcr passed a\za) the 11rs1 ol'0clohc1 mj girl liicnd nio\~ccl i n  \titl i  
liie, a~icl it \ka\n't goocl li,r me to he alone ancl m) son \ho~~ ld  co~iicand spcnd thc night 

sonietimcs b e c a ~ ~ s c  very i~psct and going tli!~o~~gli and
I was still, )oil l \ ~ i o \ ~ .  ,tlot ol'a~igi~isli 
trau~iia. 

Austi~i.I lev old is your son'! 

McCartliy: I lc's 30. 

Auslin. Ol\aj .. docs he have a l'an~ilj'' 


Mc('art1ij : I Ic's, lie':; going, got a di\ orcc. I Ic's getling a di\ o~.cc. I lis cli\lorcc is f?nal IIO\ \  a n d  

kc's got a n c i ~git-If;-icnd. 


Ai~stin. 1)oes IIC live i l l  Vancoil\ cr. also'! 


McC'arthy: I Ic l i \  cs in Warren, Osego~l. it's ill41 ~iorth ol'l'o~~tlanci a cvajs. 


Austil~: I<'airly close. 


Austin: 1 low oliell cvo~~ld sec 1i11il. nu and your mo~ii'? ~ 0 1 1  \vould he slop hy and scc 

McCarthj 411. lie uac coniing cluitc a bit tlierc \~ l icn  Inolii W,I\ s~c I \ e~ .  and and they put her In 
thc hospital and the11111~~)hacl to put hcr in a nur\ing home 'cu/ slic \?,I\ too sick for ~ i ic  to c;l~.c' 
for her 

Austin: 1 IOMI Iolig had yo11 lived \\it11 her? 


McCarthy: I'd livcd uith 11er si11ce llic end o f  '05.  


Austi~i: So 11iis is alicr )OLI had that lirst troilblc" 


McCartliy : Yes. 


Austin: Oltaj. And j oil nientioncd ) o i ~ s  girlf~.icncl. I lo~h long liacl you hecn going \vitli Ilcr.? 


McCartli>: 1 ~iict her on the 18111 of' Scplemhel ill 1093. 


Austin: And ya'll been together c ~ c r  since? 


McC'ar-111~ Li c hrolic u p  oncc f i )~ -a\;\liilcand got back togcllic~. lo1 a b o t ~ ta month ma \  bc 




- - 

. C- L 

5 
7

4 -C. 
3 
- 5 
P r 


-2 
C 
L 

.: 2 
i-
n 9 
I:...- 3 

C c.
C .- 4 

r / L ,  
.-" L C  
' C , L
G 'J 

L L .-
C - -.- C + 

' 3  S C 
C r 
C CIJ 
P C,i .=: T? 
S.c  C 
- .c .? 
y 7 ,=-

-C 
?d 

C .=" '2 zb-2 . cC) 

< ji + 
s 

- - i. . ' 
C-. 
i 
ry 
:-



Garrett: how,  the daughter uIiot\ mcnt,rll~ Ii,rnd~cappcci ,11\o. tlic~c's 110 charge\ :uollncl th,ll 
yo~uig \\om<rll, correct') You've ncLcl. hccn clia~gccl 

McC'artliy: I t  didn't happen. 

Garrett: okay. \*ell she says yotr'vc bccn ruhhing o n  her so \ \ I I ~  \vo~~lcishe sa! that. Shi>'s also 
mentally lianclicapl~cd, the victim il l  the cii~.rcnt case is rnc~itall! lianciicappccl, \hliy clo j011 tIiinI\ 
that she ~vould say yo~l'd been r~ih17irig against her since h c ~  ~ i~o t l i c~ .met yoi~'! 

Mc('artI1~: S1lel\ madc 1117all I\indh ol'tliing\. I ~ l \c\lie liallucinatc\, and ilic can't control 1 1 ,  aliJ 
the mcdicinc they p ~ ~ t  and she saicl tli~ngs about going to her o n  can't cont~.ol the hall~~cinations. 

('anada li,r a month when ilic ma4 l i \  Ing uitli lies motl~cr to go li)llo\\ a preacher that \ ~ c n t  "1' 

t1ie1.c and \\a\ gc)~ic for a \.\hole monlli. hut Ihrcc guy\ tricil to pill tlic ni,rrI\ of the hca\t on I1c1 

f(~rc1icadand \hc I<icl\cd 'cm d o u n  ' ~ n t lI\nocl\ccl 'em , ~ ~ . o ~ ~ n i l  '~n i fcl~.o\c 'c~ii  O L I ~ol'tlic plc~cc ;111d 

she wasn't ho111c And \lit said lies c\-Ii~r\ba11d, gi~.lli-icncl'\ c \ - l i ~ ~ \ b ~ ~ n d .  
gsahhcd hcr ,111ti 1 1  ice1 10 

hothcr her dou111ouln o n  the \trcct\. 'rntl \lie1\ \ a ~ d  all I\incis ol 11i1ng\ 


Mc('art1iy: No, n o ,  I cliiln't clo that. 

Austin. Il'you \%en[ back to that ~ i~oh i l c  mothc~. there. could you 5tii1 I I \home, ah. with ~ O L I ~  i. 


there'? 


Austin: WIij, who woi~ld pay Ibr it? 

McCarthj~: I'ci pay l'or i t  

Austin: Okay, o ~ 1 1  of \vliat? 

McCarthy: I got SSI disability. 

Austin: Ol<ay, al?out hou ~iiuch do yo11 get a month'! 

McC'artlij I he rc~it, ah. aboul fivc, I tliinl\ it's up lo $ 5 5 2  ancl tlic rwt  is $-355 liu- t l ~ c\p,rrc. ,iliii 
rn] gislfricncl ah. wo1.k~ part-time anti irh. die i \  also dirablecl and get\ ~111.SSI too. 

Austin. What's 1121-disahili t j  ' I  

McC'artiiy. All. ihc had ;I strol\c bcli>le I 111ct Iicr, and i t  \+a\ I~l\ca hcn1osrl1:rging, s l~c  \!:I\ ollt li), 
a while and tlien \he's hack and s l ~ c  h:ld alw. it\. ;ill. Iia11dic;ippcil her. ;rli. 1'111not cure ivl1.1t tl~e 
call it, 1 ~ 1 t  it, she goes lo mental licalth, and ah ... 



Austin: I>oc.\ an> hod) come 17) and see yo11 \\lie~.c J ou I I \  e. 4i.c ho\\ ou'rc doing" 

McCartliy: A neiglibo~.. a couple a nciglihors. and they bccn concerned aboi~t nie hi11 I h;r\ cn't 

talked to 'em or nritteti to em. 


Austin: I lon~d o  yo11 get around. clo !on wall\. 1.icic thc bus. do lor1 c!ri\er? 


McC'arlli~: Wcll I dicl h a ~ c  a car. I u a s  clri\liny 


Austin: Reall) ... 


Austin: Woi~ld~ O L Ibe clri~ i11g again i l ' jo i~  got ol~t ' l  


McC'arth~: Yes 1'111 g o ~ i ~ i ; ~  go to tl'cat~ncnt and  ('olu~iihia Mcntal I Iealth ancl clo a I?i~nch o l ' t l i i ~ ~ g ~  

to improve 1114 lilk and I got a lot ol sill>t) 17rcca~1tions. I got 11ii\ letter here li-on? ni! clii71?oi.t 

group. l'ric~lcls and Ihnii 1 )  . 


Austin: Is thi\ ~ O L I I .onl! copj'! I I ' I  can I'd like l o  I\cep it  li)r 0 1 1 1  lile 


McCarthq: You can I\ccp it ~ L I /  hc made a copy ol'it. 


Garrett: Mr. McC'artliy. d o  yo11 Iino\v \vlial MI.. Austin and M\.Mariinw 'ind I liavc to deciilc in 

order to mal\c a decision OII your case 110yo11I \ I I o \ ~  what'\ at ih\iie Iicrc" 

Austin: ( ; oahead and tell LIS,nliat? 


Austin: ( io ahead and tell 11s wliat's at stal,c. 


McC'artIiq : Whether I get released or ha\^ to stay in prison li,s lorigcr. 


Austin: l Iom mi~cii longer? 


McC'arthy: Well I m a s  told I could sta! in i ~ n t i l2007. 


Garrett: Do you I\tio~% to ansmcr in 111aI\ing I la\  anyolni.
\vIiat cji~c\lions \ \ e  l l a ~ c  OLII.d c c i ~ i o ~ ~ .  
told you \what t l~c  .. 



Ciarrett. I'lic cl~~cslioli ol the c\ ~clclicc I \  I [  11io1.cI I I \ c I J  than 1101 tI1'1l !ol~'IlI\. bq prcl?onclcri~~icc 

conln~it aliothcr S O ~ L I ~ I Iol'li'nsc i I' u c  r.clc:~sc !ou :I( t l i i \  ti~lic 


iCiIcC'artli~: It's not gonna happen. 

Garrctt. Ancl i I' Ihc an\ncrls !cs lllcn u c  call holcl J ou lor anotl~cr 1 \ v o  >carsslid lool\ at )oil 
again i n  1 ~ year\. 1 1  the ;111s\*cr'\ no. then \\c can lind !011 I0 i.le,~s,thlc 

McC'arthy: I lie :~nsmcr is no ,  1'111iiot going to. 

McC'al-thy: Right 

(,an.ctt. M1c lool\ at \vliai tlic cur-lent oll'c~isc I\.\kc lool\ '11 \ \ l i c ~ lIcil 1117 lo i t ,  we lool\ ,11 171I O I  

con\tiction\, L\C I 0 0 1 \  e b c r ~piece of' inli,rrnation I here1\n o  oni. p ~ ~ c c  ~ I I , I I ' \; ~ t  ol'i~ilb~.m~rtio~i a 
deciding I;lctor. Wc lool, at elcrything ,411cI ilm, one ol'thc 1h11ig\ that concerns me is 111c 
conviction in Oregon and tlie fact tliat 1 O L I  appeal. to l~a\ /c  clone t h ~ s  other times when J OLIh;r\ cn't 
been caught, and its. uni. you I\no\s. a hig concern. slid tlic lac{ 1h,1t yoti \.lent up to t1i1\ \voni,~n 
that you didn't I'nou ill a store ancl wc1.c 11117bing agzllnst her ill .I\c\ti,11 manner is a liugi~ 
c01lcesll 

Garrett: And I tliinl< you understantl 11i;1t c\cr>bodj tells 114 thc~'l1 11c~cr do i t  again. I ' \c ilc\ cr 
had anybod: in 111y ~llrnost tell ycars o n  the I3oa1.ti thi i t  \;lid to 11icI'I I I  gonna commit anotlicr 
sexual oflbnrc i1'4011 I.CIC~:ISC ~ i i c I I IC)  ;11\haj\ tell rnc 110. And.  cli~itc of'tcn. m~cll not cluilc olicn 
but on a 11t11i?bcr oi'occa\ions. they ha \c  go~ic(li l t  and ol'li.ndcci again \o it'\ a pretty big ic?bwc'\ c 
got licrc on ~nlictlicr or not wc thinl\  \omcone's sal'c to he at lar.gc. No\\.I lia~tcsome conc r r~~s .  
I'm o111y one person o n  tllc Roarcl. but 1 Iia\c \ome concern\ that !otl'rc not safe to I-)c ~-cli.a\cd 11' 
the F3oa1.d ~wcl-c to suggc\t that you go to SO I 1'" tlic seu ol'li'ncicr t~catmcnt program. i \  (l:;rt 
soli~etliing yo11 tliilllc j ou'ci he \vili i~~g trj .to gi\ c :i 

McC'art h ~ / :  Yes 

Garrett: ... going to tall\ to thcni. I clon't I\no\v i1'the)'d tal\c > o i ~  and j o ~ r  apparent11 halt alrcad! 
been satcd a Iiig11 pl.iorit1. urn, so. al7par.entlq. the) ... 

McCarthy: My counselor said i wa4 1 0 \ 2  psio~.it>. I don'[ I \ I I O I A  uIi\ I I Ch4) other co~111~eIo1.. said 
that. I le dislli't have that inlormation 

Garrett. Said tliat thcj Ii;l\c rc~ie\\ccl and  ratecl ?OLI  a 11igIi p~.io~.it\ 



Austin. I l ~ a d ~ l ' t  \ \ ~ t l iMI. C ~ s a / c ~  Ic was not a\harc ol'!lie d~scusscd that ( ~ n a l ~ i l ~ b l ~ )  I 
(iliaudihlc) 111i l i l  I poinlccl out . 

Garret!: So. iI'thcy g i ~ c  you a lo\& psioritq 01.even a rncdii~lii p~-iol.it.> i t  might bc a liltlc hit 
sl<etcliy ifthcq consider ~ , O L I .but \vhc~i ~lieq, gi\ c somchotly a high PI-iosity i l  \ \  iIIinymeans ~ I i i ~ i r  

t o  put y o u  o n  a waiting list. and I this one ~ o t e  ;II.Cg t ~ c s s . j ~ ~ s t  1 ~\oirld like to scc ~ O L Ia17, thc>~.c' 
a s ~ c c t sol'your Iiistosy about yoilr Ii;1\ ills S C ~mill1 Iiorses OI'CI.  ;I Ii1111cIrcil limes. 

Mc('artliq: Not ohc~'. 13111ncal'. 

( iarrelt: 13t1t cvc11 once is sornctliing th:rt'\ a hit ~ ~ n l ~ s u a l .  I mean.. 

Mc('ast1iy: Ycali. I t  \\as. 

(iasrctt M l i c n c ~ c r  ili\ I~rnc). ilni. q o i ~  1011\ t ; ~ ~ , th;l\ ing dil l'crcnl aspects ol s c \ ~ ~ : ~ l  I \no\~ o i t c ~ ~  
givcs LIS;I p1.~11>i~n\cttIcc! I'celing ahoi~l  someone's s , ~  121) 

McC'arthy: Wcll I would ~ i c \ c s  harm angone or l'oscc scu o n  

Garsetl: You don't thinlt this moman ~ ' 1 s  harmcil ha\ ing soliie g~i!she doesn't I\no\\ I - C I I - , i g ;~~ns i  
her? 

Mc('ar!liy Ycs she h a s  

Austin: \'hat amoi~nt the inliiate that \+as nal\ccl and ~naatu~.lx~tingin Isont of'you and !011 

couldii't \IcCp all night Sce that'\ thc n a y  M'C lool\ at it. Whcn lou'rc rubbing again\i 
so~nebodq . 

McC'artliy: Ycali. 

Austin: I'licy r c ~ ~ i e m b e s  ...I 'ecIi~~g 

Austin: And lic's approuimatcly 39'? 

http:p~-iol.it.>


A~lstili: Ancl \who's I':imcla I . )  rich'.' 

Mc(lal-t1iy: l'anicla I ,ynch is liis girl li.iond. 

Austin: And docs shc Itnow aboi~t qotrr prohlc~iis'! 

McC'artliq.: Y cs. 

Ausli~i:Okay .  

Auslin: And Anthony Mc<'artIi>, is jot^^' other so~i'.) 

McC'arthy : Yes. 

Auslin: A~id hou old is hc about'? 

McC'artli>.: I Ie's 27. 

Austin: And l<eIly Ycinliaus (sp?)? 

McCarthy: Ycs. 

A~lst i l~:Who's SIIC'! 

McCartliy : She's his girl li-iencl. 


Austin: Ancl yo^^ Iiavc a sister. N;~~icy. 
Slie li\;es in  'j'he I)allcs. 

McCarthy: Yes sir. 

Austin: Okay. 

Austin: AncJ. 1%. I Io\v old is Nancq. 

McCartIi!: Nancy is ah, 5 6 ,  and I'at just tui.ncd 5 8 .  

Austin 130 they have littlc cliildrcn L I I ~ C ~ C I ~15'? 

McC'artliy: N o .  

Austin: A I I ~  Llicq 'vc knojz  n ahoi~t your 17roblenis. 

McCal-lliy: Yes.  



Austin: Ancl all ol'tlicm are within abou[ an I~oi~r. J O I I  er.'.'oi ' \ \I~c~.e l i \  c cio\\n thcrc in Vnnco~r\ 

McC'artliy: Well ni> sons arc closer. birt riiy sistcl. is in (inai~dihle). \vliicli is a littlc I;~l.tIicr past 

Battlegro~~nd.
a n d  my ollics sistcl. in  ' 1 ' 1 1 ~1)allcs is a couple a lioi~rsawaq.  

Austin: M~licn you're out d o  >oil tal\c medications" 

McC'asthy: Ycs l do. l al\bays clo 

h/lc('ar.thy. ( i na~~d ih l c )  1 1 1 ~ )  1 ~ 1 tme o n  some ;I!]. I ibrii~ll~ 1 got i l l  ancl rn) man] \ \ : I \;lIi~l. t~.oi~hle 

getting sicl,cr. and lo calm my ncrvcs I0 mg4. ol'l,ihrii~m and  ~lic! changed i l  to Valii~m. its 5 

111g. hcrc. 


Austili: I lo\\ d o  1110s~medications mal\c 1011i;'cIS.' 


McCartIiy. Wcll. I siral all^ lkel alright. I . .  


Austi~i: W11al Iiappens ulicn yo11 start lo come of?: I thinL the! 429 \vIicnc~
dccor~il~ciicatc. CI. yo^^ 


feel lihc yo11 niigl?t neccl thc medications again. Iiou d o  yo11 i>cl.. 


McCartliy. Wcll. I \?/asIn the jail \&hen I \ \a\ first arrcslccl 2nd thcy tlrcin'l give rile n o  mcclicincl 
and about 1 1 olclocl< at night I was starling to t ~ i t c l i  atid starting lo I'scnk 0111and utul'l'allil I 
couldn't sleep a i d  ah. they hailed nic out. rii> nio111 did. 1 used to I i a ~ c  an old collector car I \olcl 
to pay Ihr the hai I .  

A L I S ~ ~ I ~I ri~ticcd thilt > O L I ~hands slialtc a l~tt lc bit 110 >our  hand\ \hnl\c all tlic time or I ,  that 
just cu/ > O L I ~n e l -v~ i~sand scared" 

McC'artliy: (inaudible) 

Austin: So i t  doccn'l Iiappeli all the time'! 

McC'arthy: No. 

Cjarrctt: What d o  you t l i i n l ~is important For 11s to co~isider. if'anytliing. Is tliel-c any  oni. 
particular or sckcral part~cular things that qou tliinl\ is impo~.t;uit lbr. I I \  to lool\ at'! 


Mc('alAll~y Yes these is. I'm going 10 go to C ' o l ~ ~ ~ i i I ~ i i ~  Mcl~talI leaith ancl gcl rny co~iliscling and 


guidance ancl m>niedication there. 1 have a very good l'amilq ,111cl li.icnds sl~pport sjjtcnl I \ \ a \  

niy mother's caregiver. Wc were close Slic \&as getting sicl\cr \\he11 I got ar~,csteda n d  dictl \\/licl~ 

I was going tlirough the COLII .~\ .  I \\iclit lh1-0iig1i ;I lot ol'traunia. I ,~lrc,,~tl! ,said that .  hot aii!u,r\ 
 I 



went tliro~~gli some scary times 111prison \ \ ~ t l ipeople t,~ll\ing , I ~ O L I I  me. 'lnd h,~d tmo sca14 

cellliiaies M l l i ~ I 1I ancl all. I \zoi~lcl lrl\c lo ,~rlc!l h , ~ l  1111s ]la\ bccn a \el-! scsal) 
~ I I s Otall\cd c ~ b o ~ ~ l .  

t i l l~e for nic arid I Ic'cl thar I've Icarncd 111) Icssoi~ and '111, I'm gctt~ng prctt) old and I fccl tliat I 

will not ol'lbnd again. 11's lust s1111pl not uorlli i t  A11d i l4  tlic \ \ ro~ig  thing to do. 1'111dccpl) 

ashanicd of myscll I'm di4gustcd nit11 mjscll'lor \bliat I ditl 


A~istin: Well, wc'rc not hcl-c to beat up on )oil MI. Mc('astIi\i You're In ciistod> and > O L I I  

serving >our timc li)r tlic crinic. Our ioh is to detcrm~nc ~ 1 1 ~ ~ t I i c r  ropeople are going to be s ;~ lc  

he aro~lndIOLIi l l  the f i ~ t ~ ~ r c  L I I i ~
0 1 o i  e r e  o YOLII11t this O I I C . ~bcli)~i,  
]lad a pcr~oil0 1  proballon and al>lw~cntljmere c~tlici d~dn't  d o  ~t 01 \+ere ~iot  cauglii It's ,I c~ imc 
offortunatclj Iairlj n1Inor pr(1porlio114 L I I ~ I C S S  ) ~ L IIiC~pl~eiibe llic OIIC tlial comchocl)'\ i rrhh~ng10 


up again41, as J O L I  saw )o~irscIl' 111a j'lil cell M 11~11somcbocl~'sdoing \ornclliing like tliat i t  itocs 

~ILII-t O L ~ I  is lo ilcc~dc i t  qou can contiol 
YOLI i t  doc4 havc all cl'lc'ct o n  JOLI.  ah  1017 p ~ i r n a ~ i l ~  

yourselfin t11c community or il'yoi~r gonna need some additional Ilcll? 


McC'artIi): I support syslc111 is gonna hell, i11c and the lrcc~tment. his l 'a~iiil~ I'm gonna P ; I ~  lo1 i l  

and go to trcat~iicnt ... 


Austin: I accept )our sinccrit) no\& I I\no\4 tliat joii're scarctl lil\c to get O L I ~  ant1 ) otrY O L I ' ~  

feel like tlial there's a good progralii. I All. the co1ice1.11 
accept tliat ) O L I ' ~ Ctcllii~g iilc llie t r~~t l i .  0 1 '  

each board member Iias lo be is woultl !ou be ablc to co~itrol ~oi i rsclI ' i1 '~omcl~od~ 
~ a s n ' ~  

watching go~i  ~ S J O L I  somchody that attr,~ctctl !OLI'!
Men1 over to a bool\store l'or example ancl \,I\\ 

C'ircunistances cliange a n d  Iliaits mhat I I i a ~ cto he concerned \ \ i t l l .  

McCartliy . 1 I'ccl that I \iould be ablc to IIOM. alici this 

Austin: I'lie reasoil ~ O L I ' ~ C  li)s c\amplc is onl! bcc;uiic you Iiave n o  p ~ . ~ o runder ous,iu~-isdiction 
of-l'cnse. Ol'lc'nse the as4ault i l l  tlie tlii~.cldcgrcc you wo~ild 1101 C I ~ C I Ihc under our jurisdiction 
except that JOLIh a ~ cthis ~~~~~~~J. J)id joii ~lndcl-stand tliat? 

McCarlhy: Ycs sir 

Austi~i: If you \here to bc rclcnscd on conimunitj custodq you'cl he 1111d~r the super\/ision ol tlic 
rlepartmcnt ol'('orrcctions all the w:r! 1117i i l i l i l  0 1  '07,plus )our 1;11iiily ~ L I ~ P O It LJ.01117.I )CCCII~\~CI .  
but as I sa! .. 

McC'artli~: 1 have I h i ~  IiLc to lie;~r list liel.c, iI'jo~~'cl .... 

Austin: I got it  alread~and I read i t  

McC'artliy: Oh, okay. 

Austin: 1 do~i'twant t o  cut yo^^ off.. As Mr. (inautiible) sag\. I l i :~\c sonlc conccsns aholrl h o ~ \  



you'd do at S o  I 1'. but its 21 I'actor th,rt c;lcli 01'11s has to mal\e L I our mind a l m ~ ~ t .  ~ 1s t1icl.c 
sometliilig tllal yo11 tliinlt we s l io~~ld I \ I ~ O M  t l i ; ~ t\be might 1101 have t:~ll\ccl about tliat you'd lil\c to 

lnake sure thal we  I\nou about'! I his is like going to the doctor. alicr yo11 leme is urhen yo11 

figure out all thc things that you wanted to asl\ yoi~r pliysicial~ ~ ~ h o ~ t  
so I S  there anything jiou can 

tlij~ilcof now that you thinl\ Ms. (iarrctt and I should I\now about \vlicn me start t o  tall\ ahout Kc 

tl~i~iI(
about our decision" 

McC'a~*tliy01ictime 1 started lo go up to a boy nncl \tarled to rub u p  ag,lil~slhi111 anci go( 
disgusted with n~yscll 'a~ld thought 110. this is wrong. 11ii4 is sick. and I got away horn him. 

Austin: Oltay. anything else we should 1,1io\v? 

McC'artliy: I'm just disgusted with mysell: Ashamed of mysell: 

Austin: Alright. I've got to conclude the heal-ing. Ms. (iarrclt and I nil1 tall\ about uhat MIC 

thinlt tllc decision should he and then \\c'll tall\ \ \ i t 1 1  Ms. M,ll.t~nc/ so~licti~iic i n  the next \bc.cl, 01 

two. U1c have two part-tinic ~ncmhcrs and onc li~ll-tinlc mcn~bcl-. M/e I\nou y o u  ~vantto I,no\h 
w11at wc'lc decided in y o ~ ~ r  ;Icase as sooil as possible SO we \vo~i't dritg i t  011t. but it uill t ~ I \ c  
weck o r  more. Ancl probahly i t ' l l  lakc 1111.cc or li)ilr M C C I \ \  Ixli)rc )oil lind out what tlic clcci\io~i 
is simply bccausc ol'tlic mechanics. I t  has to get tjpcd and c\cr>tliing else Now you citn'L d o  
anything clsc about it  cxccpt wait 1;)s oilr dccisioli so 1 hope !oil won't be under too 11iucll 
pressure ; I ~ O L I ~tlial. 

McCartliy: Yes sir. 

Austin: One of tlic things we can do is to sa) alriglit, were salislicd that lie call be supcr\/iscd i l l  

the conilnunity. Jhat's one ol'tllc tliiiigs we can do. Anot1ie1- thing u c  can d o  is to saq ~ io ,1111\ 

ma11 llecdc \onic assistance to ligurc o~l t  what maltes hin1 do these things. and so wc'd csrc17cl y o ~  
for tmo ~-norc jcars. you'd h a ~ c  to scrbc 85'!41ol'that lime, so >oi~ 'dI ~ a l cto serve ahout 17 
months You'cl be seen hy the Board i n  just over a year il'you completed t11c sex offcndcr 
treatment progralii. No\v sonictinics that goes 17 cluicltly. So tliat's the 01114 two clecisio~?i th;lt 
we call m:tl\c. Whcthcr you'rc saSc to be at large. in ml~ichcase that \ \ l i n t  it ~ o u l d  say. :111ti ~hcn  
ive ~ o u l dcxpcct yo11 to put together a release plali, proper acldrcss. a conimuni~yC O S Y ~ . C ~ I O I I \  

officer tliat c'oi~ld super\~isc ~ O L I .1 hat's one decision. I lie other clccision is ~ o u ' d  ser\lc ;I: lc,lst 
another 17 n~ontlis. ancl wc'd cxpcct ~ O L Ito go to sex ofli-ndcr trcatlnent program. 'lo oil 

wouldn't aulo~iiatically serve all tlic may to 2007 We have the autl~orit] to liolc-lyou li,r aborlt 
two year\, ancl because ol' your good time you'd sen  c about Xi'?<, 01' tliat. I>o you ha\c an \  
questions about that'? 

Austin: I'al<c qour time 

McCart hy: No. 



A~stil i :...;i1ic1 we'll con\idcr i t  I~CC; IL I \C  1ou I \ n o ~  the dcci\ion I \  neck\gonna taltc thrcc o r  i i , i ~ ~  
by tlic tiliic w c  gct through lijoling aror~ncl and  c\ cr1rhing. 

Mc('artI1~. I his \va\ 171: relcaw date, dicl > O L Ihno\v tl~at'! 

Austin: I'oday'? Okay. And your pl.oblcm is that ~ O L I ' I - e  ulicle~.our jurisdiction and so J , O L Ihave 
to wait lijr thc decisioli. Okay, that's ~ l l ~ a t  M~llic'sus 11e1-VOLIS WCt1.y tomnlics you  ~ i c r v o ~ ~ s .  too. 
make tlic right decision. Mr. Mc('artli!:. 'l'hnt'll co~~clucle this hca~ . i~~g .  

Mc('arth>: I Iianl\ you. I la \c  a good it 1'tcrnoon. 
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D o c  NO: 7 0 7 2 1 2  NAME: MCCARTHY, DONALD T .  STATUS : A C T I V E  
CUR.LOC.:  MCC SOC ERD: 0 8 / 0 5 / 2 0 0 3  


T E S T  OATE LOC. LEV .  U N I T  

TYPE  TAKEN COND. FORM SCORES 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

BETA M IQPC 


- 1 2 / 1 7 / 0 2  CO1  X 	 072 0 3  

ECSM 	 M SCAL 
- 0 1 / 0 2 / 0 3  CO1 N 1 3 0  2 0 3  
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ECSR M SCAL 

- 0 1 / 0 2 / 0 3  CO1  N 1 30 207 

OPT IONS:  	 I = I N Q U I R Y ,  C=CHANGE, D=DELETE 
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DEPAI?rhnF:N, r' CORRECTIONS 
[ ] CAMP ASSIGNMENTCLASSIFICATION REFERRAL 	 [ ] COMMAND MANAGER 
[ ] DIRECT COMMUNITY SERVICES 
[ I Hcsc 
[ ] CHIEF,CLASSIFICATION 

REVIEW PERIOD: 12-06-02 TO: 12-27-02 FACILITYILIVING UNIT: WCC-RC jfa ~ b / / ,  

I/ PROGRAMMING: See test battery results for program recommendations. 	 I 
SERIOUS INFRACTIONS: None. 

MENTAL HEALTH: McCarthy said that he has received mental health treatment since 1980 
beginning at the Woodside Mental Health Center. He said that he is currently taking medications. 

COMMUNITY SUPPORTIRELEASE PLAN: McCarthy owns a mobile home at 15509 Mill Plain, 

#44, Vancouver, WA 98684. The phone number is 360-896-5456. His girlfriend, Mary Ann 

Trueblood, is residing there. 


EMPLOYMENTlEDUCATlONITRAINING: McCarthy said he completed the Ilthgrade and last 

worked painting houses. He has been disabled since the 1980's. He has received SSI since he 

was diagnosed with mental illness. 


COUNSELOR COMMENTS: McCarthy is a CCB case with a PERD of 10-10-03. His ICD score is 
52, which equates to Minimum Custody. 

McCarthy has been advised that he will have a .420 hearing and prior to that hearing will be asked to 
participate in a polygraph and possibly a psychological assessment. 

I am recommending that McCarthy be placed at WCC-TC in the Special Needs Unit. McCarthy has 
mental health needs that are being addressed with medications and he is stable on these 
medications. He is a slightly built 61-year-old man that likely would be victimized if placed in general 
population. 

INMATE CHOICE: 1) WCC-TC-SNU. 2) MlCC 

RECEPTION CENTER CLASSIFICATION RECOMMENDATIONSIACTION: DATE: 

I 	 1
OFFICE OF CORRECTIONAL OPERATIONS RECOMMENDATIONSIACTION: DATE: 

6. DOC NUMBER NAME: LAST 	 FIRST MIDDLE 

707212 MCCARTHY, [ Donald 	 T. 
DISTRIBUTION: CENTRAL FILE (I) HEADQUARTERS (1) 	 Page I of i 
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Offender Account;lhility Plan t'r '/ICCAIITHY, DONAL,D 7' 707212 Page 1 of 7 

STATE OF WASHINGTON OFFENDER ACCOUNTABILITY PLAN 
DEPARTMENT OF CORRECTIONS 

Plan Information 

Offender Name DOC Number 

MCCARTHY, DONALD T 707212 

Date Developed Revision Date 

03/28/2003 03/28/2003 

Offender Information 

RM Level cus tody Level VRAG Bin # Guardian RM Team Offender Signature 

RMA M I 3  0 No No TBD 

DM10 Level 3 41+ Violent RMA Other SOTP CPU 

No No Conv~ct ion Yes N0 NO 
N0 

Earliest Release Date M a x ~ m u mRelease Date 

08/05/2003 12/01/2007 
Earliest Community Custody End Date Scheduled End Date 

Facility/Officer 

MONROE CORR. COMPLEX-SOC 
CC/CCO Name Fac~lity/Officer Telephone 

SLUSSER, FRANK 3607942200 
Facility RMS Community RMS 

Leslie Raphael 

Sentence Information 

Prefix County Cause Number Crime Description 
B CLARK 021010181 ASSAULT 3 

Collaborator Information 

Name TYpe 

Marc Glaser Mental Health Treatment Provider 



C)ffenderAccountability Plan I; '4C'C'ARrl'I-IY. DONALADT 707212 Page 2 of 7 

Risk Factors 

LSI-R Risk Factors Initial Current Percentile Need Rating Targeted 

C r ~ m i n a l  H ~ s t o r y  5 3 N/A N/A 

Educatron/Employment 9 9 75 Hlgh 

Financial 2 2 100  M e d ~ u m  

Family/Marltal  2 3 93 High 

Accommodat ion 1 1 78 Hlgh 

Le~su re /Rec rea t~on  2 2 100  Hlgh 

Companions 0 0 24 N/A 

Alcohol/Drugs 6 1 31 Low 

Emotional/Personal 5 5 1 0 0  High 

At t~ tudes/Or ien ta t lon  2 2 76 High 

LSI-R Score Totals 34  28 

Other Risk Factor Targeted 
Sexual  Deviancy 

Cognit ive I m p a i r m e n t  

Mental  Health 4 

Medical 

Other 

Narra t~ve 

I /M  McCarthy IS current ly  SMI  w l th  ongoing menta l  health issues. He has an OAA conv l c t~on  
w i th  n o  commun i t y  placement. 

Offender Risk/Need Summary 
Criminal History 

11/22/02 STILL VERIFYING CRIM HISTORY. QUESTIONS ON OREGON CASES. EMAILED 
OREGON TO TRY TO CONFIRM CRIMES. SENTENCE LISTED ON TWO, BUT NO OFFENSE 
INDICATED--LIKELY MISDEMEANORS. THESE COMMITTED AS ADULT BETWEEN 22 AND 33 YRS 
OF AGE. THEFT 2 FROM 7 4  CONFIRMED,SEX ABUSE 1, INVOLVING 2 VICTIMS--ONE MALE AND 
ONE FEMALE--BOTH UNDER 12. P ENGAGED I N  FROTAGE WHILE I N  VIDEO ARCADE. INSTANT 
OFFENSE I S  FROTTAGE WITH MENTALLY-HANDICAPPED VICTIM I N  BOOKSTORE. I N  COURSE 
OFINVESTIGATION PROSC RECV'D CALL FROM P'S CURRENT GF'S MENTALLY-DISABLED 
DAUGHTER WHO CLAIMS P HAS BEEN OFFERING HER $ 5  TO "CUDDLE" AND WAS ACTUALLY 
LYING AND/OR STAND 11/22/02 M QUINTANA STANDING BEHIND HER RUBBING HIS  PELVIC 
AREA AGAINST HER. THIS GF'S DAUGHTER, T.T. SAID THIS BEHAVIOR HAS BEEN GOING ON 
SINCE 1993. SHE CAME FORWARD AS SHE KNEW ABOUT THE INSTANT OFFENSE BECAUSE P'S 
SISTER CALLED P'S GF, AND TOLD HER PGOT ARRESTED FOR DOING THE "SAME THING" TO A 
GIRL WITH DOWN'S SYNDROME."THE GF'S MOM, WHO PLANS TO REMAIN WITH P, DOES NOT 
BELIEVE HER DAUGHTER'S ACCUSATIONS REGARDING P. THIS CASE NOT FILED ON THE 
CONDITION THE DAUGHTER NOT LIVE I N  THE HOUSE WITH P AGAIN. 11/22/02 M QUINTANA 
02/28/2003 06:44 PM UNKNOWN 
Education/Employment Narrative 

11/22/02 P RECEIVES SSI  OF $545 AND HAS SINCE BEING DIAGNOSED WITH PARANOID 
SCMIXOPHRENIA I N  THE EARLY 1980 ' s .  HE DOES HAVE EXPERIENCE WORKING EARLIER I N  LIFE 
(1964-1968) AT PDX BUILTWELL FURNITURE AS A PACKER. ALSO WORKED I N  PDX (1969-1971) 
AT NEW YORK MERCHANDISE DOING WHAREHOUSE WORK. HE JOINED NAVY AT  19AND REC'VD 
A HARDSHIP DISCHARGE AFTER 4 OR 5 MONTHS (HE CLAIMS) AS HE HAD TO HELP TAKE CARE 
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OF HIS ILL  FATHER. HE SERVED I N  THE NAVY RESERVES TILL 1996. P SAYS HE ATTENDED 
REG H S  BUT D ID  N O T  GRADUATE. THEY LIKELY LACKED SPECIAL ED PROGRAMS I N  THOSE 
DAYS. 11/22/02 M QUINTANA 02/28/2003 06:44 PM UNKNOWN 

t 


Financial Narrative 
11/22/02 P RECVS SSI  GRANT DUE TO MENTAL DISABILITY; LOW INCOME AND WILL LIKELY 

HAVE A TOUGH T I M E  SURVIVING WITHOUT A ROOMATE. P'S GF, MARRIANE TRUEBLOOD ALSO 
SAYS SHE CAN'T PAY RENT WITHOUT HIS HELP. P WILL SURELY REC S/O CONDITIONS WITH 
STANDARD TX, BUT DON'T SEE HOW HE WILL BE ABLE TO PAY THIS. 11/22/02 M QUINTANA 
02/28/2003 0 6 : 4 4  PM UNKNOWN I 
Family/Mar~tal Narrat~ve 

11/22/02 P H A S  A GF, MARIANNE TRUEBLOOD. HIS 8 3  YR OLD MOTHER, BETTY MCCARTHY 
DIDED 09/09/02.  P WAS HER CARETAKER AND THEY HAD A VERY CLOSE RELATIONSHIP. 
ACCORDINGTO HIS SELF REPORT AND THAT OF HIS MENTAL HLTH WORKERS, THAT EVENT 
DEVASTATED HIM. H IS  SON, TONY MCCARTHY, AGE 26, ATENDED PSI INTERVIEW, ALONG W 
HIS  GF, MARIANNE TRUEBLOOD AND HIS MENTAL HLTH ADVOCATE, PAM. P HAS ANOTHER SON, 
JOHN, AGE 39 A N D  A DAUGHTER MEGAN, AGE 25. THIS APPEARS TO BE THE EXTENT OF H I S  
FAMILY SUPPORT. H IS  FATHER DIED OF BRAIN CANCER WHEN HE WAS 19.  11/22/02 M 
QUINTANA 02/28/2003 06 :44  PM UNKNOWN 
Accommodation Narrative 

11/22/02 ACCOMODATIONS ARE NOT YET DECIDED. P WILL PROBABLY HAVE SOME S/O- 
RELATED CONDITIONS FOR APPROPRIATENESS OF THE RESIDENCE/LOCATION. CURRENTLY 
RESIDES 15509 MILL PLAIN # 4 4  VANCOUVER 98684. I T  I S  POSSIBLE HE AND THE GF MIGHT 
GET TOGETHER I F  THE DAUGHTER MOVES FROM THE GF'S RESIDENCE AT  FRAN MAR, BUT THAT 
LOCATION WOULD ALSO NEED TO BE APPROVED, AS WILL THE MILL PLAIN RESIDENCE. 

[11/22/02 M QUINTANA 02/28/2003 06:44 PM UNKNOWN I 
Leisure/Recreation Narrative 

11/22/02 P HAS FEW SOCIAL OUTLETS. HE LIKES TO WANDER AROUND MALLS AND "PEOPLE 
WATCH" WHICH SEEMS TO CORRELATE WITH THE REPEATED FROTTAGE SITUATIONS. P I S  NOT 
A MEMBER OF A CHURCH NOR ANY OTHER PROSOCIAL OR ORGANIZED GP. DOES NOT 
PARTICIPATE I N  A DAY PROGRAM THROUGH MENTAL HLTH 11/22/02 M QUINTANA 02/28/2003 
06:44 PM UNKNOWN 
Companions Narrative 

11/22/02 P ASSOCIATES MAINLY WITH FAMILY. HE I S  AFFIABLE AND HAS GOOD VERBAL 

SKILLS, BUT HIS MENTAL HLTH ISSUES AND SOME OF HIS UNUSUAL HABITS LIKELY 

CONTRIBUTE TO H I S  LACK OF SOCIAL CONTACTS. ODDLY ENOUGH, P DESCRIBED AN 

OCURRANCE AT THE LOCAL GOODWILL STORE, WHERE HE "RUBBED UP AGAINST" A WOMAN 

AND THEY STRUCK UP AN ACQUAINTANCESHIP (FOR LACK OF A BElTER WORD) AND "DATED . , 

. I '  11/22/02 M QUINTANA 02/28/2003 0 6 : 4 4  PM UNKNOWN 
Alcohol/Drugs Narrative 

11/22/02 P BOASTS HE HAS BEEN CLEAN AND SOBER FOR 1 7  YRS. HE STATES HE DRANK 
INTO HIS  3 0 ' s  AND RECEIVED A D U I  I N  83, ALTHOUGH DO NOT SEE A RECORD OF THIS ON THE 
CRIM HISTORY. P STATES HE DOES NOT ENGAGE I N  ILL ICIT DRUG USE OF ANY KIND. HE I S  
MEDICATED WITH PX PSYCHOTROPICS HOWEVER AND HAS BEEN FOR A NUMBER OF YRS. P AND 
H IS  ADVOCATES/FAMILY CLAIM HE ACTED OUT I N  THE INSTANT OFFENSE DUE TO STRESS FROM 
H I S  MOM'S ILLNESSIDEATH AND THAT HE NEEDED A MED ADJUSTMENT. 11 /22/02 M QUINTANA 
02/28/2003 06 :44  PM UNKNOWN 
Ernotional/Personal Narrative 

11/22/02 P HAS SIGNIFICANT MENTAL HLTH ISSUES. HOSPITALIZED I N  1 9 8 0  AT WOODSIDf 
MENTAL HOSP AND WAS THERE ON AND OFF. NOW SEES TONY DECORT AT  COLUMBIA RIVER 
MENTAL HLTH. DIAGNOSED PARANOID SCHIZOPHRENIC. HE I S  CURRENTLY STABLE ON HIS 
MEDICATIONS. P'S RISK OBVIOUSLY INCREASESS I F  HE SHOULD GET OFF H IS  REG MEDICATION 
SCHEDULE AND/OR USE ALCOHOL OR ILL ICIT DRUGS. ALSO LIKLIHOOD OF DANGEROUS DRUG 
INTERACTION WITH THE MEDS HE I S  TAKING. EMOTIONAL: P MINIMIZES EVERYTHING. REFERS 
TO FROlTAGE BEHAVIOR WITH VICTIMS AS "BUMPING INTO" THEM. P GOT MENTLA HLTH 
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(NAMI) INVOLVED I N  THIS CASE, ATTEMPTED TO SHOW HE WAS NOT COMPETENT. WAS 
FOUND COMPETENT. PLEA STANDS 11/22/02 M QUINTANA 02/28/2003 0 6 : 4 4  PM UNKNOWN 
Attitudes/Or~entatton Narrat ive 

11/22/02 P I S  COOPERATIVE AND POLITE, BUT MAKE EXCUSES AND APPEARS I N  DENIAL 
ABOUT HIS OFFENSES. HE HAS RATHER ODD EXPLANATIONS FOR THE REOCURRING 
SITUATIONS INVOLVING FROTTAGE BEHAVIOR WITH STRANGERS. SAYS THE CHILD I N  THE 
VIDEO ARCADE FROM TH E93 CASE (WHO WAS MALE), WAS VERY FEMININE LOOKING AND BIG 
FOR H I S  AGE. K I D  WAS 11. SAYS HE I S  "FLIRTATIOUS" AND "VERY FRIENDLY" AND THAT I S  
WHY HE KEEPS G E T I N G  INTO TROUBLE OVER TOUCHING PEOPLE. SPOKE W P ABOUT THE 
DIFFERENCE BETWEEN INADVERTENTLY BUMPING INTO SOMEONE AND INTENTIONALLY 
RUBBING UP AGAINST THEM I N  AN INAPPROPRIATE MANNER. P INITIALLY DENIED, THEN 
MINIMIZED. FINALLY USED EXCUSES AND RATIONALIZED 11/22/02 M QUINTANA 02/28/2003 
0 6 : 4 4  PM UNKNOWN 
Description of Violence 

None entered 
Vic t~m and Community Concerns 

None entered 

Risk Analysis Narrative 
Risk Analysis Narrative Summary 

Program Needs:  Mental Health. Overall Goals: Reduce overal l  level, frequency, and intensi ty  
o f  t he  anxiety so I / M  McCarthy's dai ly functioning is not  impaired. 
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Intervention Strategies for Targeted Risk Factor Mental Health 

Cornpljance Narrative 
Goals: I)Anxiety reduction: Identify an anxiety reducing coping skill that  has been successful 

in the past, and practice its use. 2) Anxiety reduction: take anxiety-reducing medications and be 
100% medication compliant. 3)Anxiety reduction: Enroll and complete psycho-educational groups 
in anxiety reduction and relaxation techniques. 
I/M McCarthy has been infraction free since being incarcerated, is cooperating with mental health 
staff, and has been medication compliant. 
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Conditions Per Cause 
BalanceCost o f  Supervision Assessment Cost of Superv~s~on 

CLARK Cause 021010181 

LFO payment Scheduled Amount LFO Balance LFO as of Date 

$0.00 $1,110.00 


CSH Balance (hours) CSH Work Site Name CSH as of Date 

Authority Compliance 

Maintain educational, vocational program. Do not change COURT TBD 
course of  study o r  drop out w/o approval -

Maintain lawful employment & provide proof of COURT TBD 

employment to DOC staff as directed -

Shall reside at  a location and under living arrangement COURT TB D 

as approved by CCO -


Perform affirmative acts as ordered by court and/or COURT TBD 

Department of Corrections -

Pay all court ordered legal financial obligations and/or COURT TBD 

restitution as directed by CCO -


Pay cost of supervision fees to department of corrections COURT TBD 

as directed by CCO -

Notify CCO of any change in employment - COURT TB D 

Notify CCO upon receipt of a prescription for controlled COURT TBD 

substances -

Notify CCO of any arrest or citations - COURT TBD 


Submit to  plethysmograph examination as directed - COURT TBD 


Do not  work at  o r  be in places frequented by minors - COURT TBD 

Do not  enter parks, pools, playgrounds, school yards or COURT TBD 

other locations frequented by minors -

Do not  commit a crime that mirrors originating offense - COURT TBD 

Do not use alcohol - COURT TBD 


Do not  consume controlled substance except pursuant to COURT TBD 

lawfully issued prescriptions -
Do not  have direct or indirect contact with any vict im - COURT TB D 

FEMALE VICTIM DOB 5/8/74 DEV DISABLED NO END DT 


Have no contact with minors - COURT TBD 


Do not  possess or peruse pornographic materials unless COURT TB D 

authorized -


Submit to urine testing as directed - COURT TBD 

Submit to polygraph examination as directed - COURT TBD 

Remain within or outside of geographical boundaries as COURT TBD 
specified -

Do no t  use/possess/purchase/consume alcohol - COURT TBD 

Do not reside with anyone who is a parent/legal guardian COURT TB D 
of minor children -
Do not use/possess/consume any controlled substances COURT TB D 
without a lawfully issued prescription -
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Do not  associate with drug users or sellers except in COURT 
context of C.D. treatment program -

Do not  consume alcohol - COURT 

Submit to breathalyzer testing as directed - COURT 

Do not  have direct/indirect contact wi th codefendant(s) COURT 
or crime partner -
Enter into and participate in mental health treatment as COURT 
directed -

Obey all municipal, county, state, tribal and federal laws COURT 

Submit to HIV testing and prelpost test counseling as COURT 
directed -

Submit to  DNA blood draw and testing as directed - COURT 

Register with sheriffs office in the county of residence as COURT 
required by law -

Enter into and successfully complete a sex offender COURT 
treatment program -

Document History 

Date Document New State Author 
03 /28 /2003  OAP In-Work Pending Approval SLUSSER, FRANK 

03 /28 /2003  OA P In-Work Updating SLUSSER, FRANK 
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TBD 

TBD 

TBD 

TBD 

TBD 

TBD 

TBD 

TBD 

TBD 

TBD 

Position I D  
C451 

C451 



6 
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1 F I L E D  

2 JUL 2 5 2002 
J O A " ~  Mcbide, Clerk, Clark &

3 

4 

5 

6 
INTHE:SUPERIOR COURT OF WASHINGTON 


7 FOR CLARK COUNTY 


-8 

9 STATE OF WASHNGTON, 

NO. 02-1-01018-1 


10 Plaints, 

11 
VS. STATEMENT OF DEFENDANT 


12 ON PLEA OF GUILTY 

DONALD TIMOTHY MCCARTHY, 


13 
Defend ant. 

14 

15 

16 1. My true name is Donald Timothy McCarthy. 

17 2. Myageis 60 andrnydateofbirthis9.17.1941. 

l 8  3. I went though the I z ' ~  grade. 


19 

4. I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT: 


20 

I have the right to representation by a lawyer and that if I cannot afford to pay for a lawyer, one 

22 will be provided at no expense to me. My lawyer is WiUiam H. Dunn. 

2 3 
(a) 'Iam charged with: Assault in the Third Degree with Sexual Motivation. 

24 
(b) The elements are: Please see the State's Amended Infbnnation. 

2 5 14
sf26 

Statement of Defendant on PIea of Guilty, page 1 

ORIGINAL WILLIAM H.DUNNAttorney At  Law 
408 West Ninth Street 

P.O. Box 1016 
Vancouver, WA 98666 

(360) 694-4815 



5 .  	 I UNDERSTAND I HAVE THE FOLLOWlNG IMPORTANT RIGHTS, AND I GIVE 
THEM ALL UP BY PLEADING GUILTY: 

(a) 	 The right to a speedy and public trial by an impartialjury in the county where the 
crime is alleged to have been committed; 

(b) 	 The right to remain silent before and during trial, and the right to r e b e  to test* 
against mysew 

(c) 	 The right at trial to hear and question the witnesses who testify against me; 

(d) 	 The right at trial to testifl and to have witnesses testifl for me. These witnesses 
can be made to appear at no expense to me; 

(e) 	 I am presumed innocent unless the charge is proven beyond a reasonable doubt or 
I enter a plea of guilty; 

(0 	 The right to appeal a finding of guilt after a trial. 

6.  	 IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, I 
UNDERSTAND THAT: 

(a) 	 Each crime with which I am charged carries a maximum sentence, a fine, and a 
STANDARD SENTENCE RANGE as follows: 

Count No. STANDARDRANGE PLUSenhancements TOTAL CObMUNITY CUSTODY MAXlMUM 
ACTUAL CONFINFlvlENT 
(notm c l h g  enhanccmems 

ACTUAL 
CO-
(stwdard mp 
including 
enhancements) 

!&SEE 
Onlyapplicable forcrimes 
oommitted on or afferJuly 1.2000. 
Forcrimescommittedprior to July 
1.2000, see paramph6 ( f l  

TERMAND FINE 

I 9-12 months NIA 9-12 m d s  60m& 5 years1$10,000 

(b) 	 The standard sentence range is based on the crime charged and my crimitlal 
history. Criminal history includes prior convictions and juvenile adjudications or 
convictions, whether in this state, in federal court, or elsewhere. 

(c) 	 The prosecuting attorney's statement of my criminal history is attached to this 
agreement. Unless I have attached a different statement, I agree that the 
prosecuting attorney's statement is correct and complete. If I have attached my 
own statement, I assert that it is correct and complete. If I am convicted of any 
additional crimes between now and the time I am sentenced, I am obligated to tell 
the sentencing judge about those convictions. 

Statement oEDefendant on Plea of Guilty, page 2 

WLLIAM H.DUNN 

Attorney At Law 


408 West Ninth Street 

P.O. Box 1016 

Vancouver,WA 98666 
(360) 694-4815 



(d) 	 If I am Convicted of any new crimes before sentencing, or if any additional 
criminal history is discovered, both the standard sentence range and the 
prosecuting attorney's recommendation may increase. Even so, my plea of guilty to 
this charge is binding on me. I cannot change my mind if additional criminal history 
is discovered even though the standard sentencing range and the prosecuting 
attorney's recommendation increase or a mandatory sentence of life imprisonment 
without the possibility of parole is required by law. 

(e) 	 In addition to sentencing me to confinement, the judge will order me to pay 
$500.00 as a victim's compensation fbnd assessment. If this crime resulted in 
injury to any person or damage to or loss of property, the judge will order me to 
make restitution, unless e x t r a o r w  circumstances exist which make restitution 
inappropriate. The amount of restitution may be up to double my gain or double 
the victim's loss. The judge may also order that I pay a fine, court costs, attorney 
fees, defense expert costs, and the costs of incarceration. 

(f) 	 For crimes committed prior to Julv 1,2000: In addition to sentencing me to 
confinement, the judge may order me to serve up to one year of community 
supervision if the total period of confjnement ordered is less than 12 months. As a 
&st offender I may be ordered to serve up to two years of community supervision, 
if treatment is ordered. If this crime is a drug offense, assault in the second degree, 
assault of a child in the second degree, or any crime against a person in which a 
specific finding was made that I or an accomplice was armed with a deadly 
weapon, the judge will order me to serve at least one year of community 
placement. If this crime is a vehicular homicide, vehicular assault, or a serious 
violent offense, the judge will order me to serve at least two years of community 
placement. If this crime is a sex offense, the court will order me to serve at least 
three years of community custody. The actual period of community placement, 
community custody, or community supemision may be as long as my earned early 
release period. During the period of community placement, community custody, or 
community supervision, I will be under the supervision of the Department of 
Corrections, and I will have restrictions placed on my activities. My failure to 
comply with these conditions will render me ineligible for general assistance, RCW 
74.04.005(6)(h). 

Statementof Defendant on Plea of Guilty, page 3 

WILLIAM H. DUNN 
Attorney At Law 

408 West Ninth Street 
P.O. Box 1016 

Vancouver, WA 98666 
(360) 694-4815 



For crimes committed on or after Julv 1,2000: In addition to sentencing me to 
confinement, the judge may order me to serve up to one year of community 
custody if the total period of confinement ordered is less than 12 months. If the 
crime I have been convicted of falls into one of the offense types listed in the 
following chart, the court will sentence me to community custody for the 
community custody range established for that offense type unless the judge finds 
substantialand compelling reasons not to do so. If the period of earned release 
awarded per RCW 9.94A.150 is longer, that will be the term of my community 
custody. If the crime I have been convicted of fdb into more than one category of 
offense types listed in the following chart, then the community custody range will 
be based on the offense type that dictates the longest term of community custody. 
If I have been convicted of a crime that is not listed in the chart and my sentence is 
more than 12 months, I will be placed on community custody for the period of 
earned release. 

1 

OFFENSE TYPE 	 COMMUNITY CUSTODY RANGE 

Sex Offenses (Not sentenced under 	 36 to 48 months or up to the period of earned 
RCW 9.94A.120(8) 	 release, whichever is longer 

Serious Violent Offenses 	 24 to 48 months or up to the period of earned 
release, whichever is longer 

Violent Offenses 	 18 to 36 months or up to the period of earned 
release, whichever is longer. 

Crimes Against Persons as defined by 	 9 to 18 months or up to the period of. earned 
RCW 9.94A.440(2) 	 release, whichever is longer 

Offenses under Chapter 69.50 or 69.52 9 to 12 months or up to the period of earned 

RCW (Not sentenced under RCW 9. release, whichever is longer. 

94A. 120(6) 


During the period of community custody I will be under the supervision of the Department 
of Corrections, and I wiUhave restrictions placed on my activities. My failure to comply with 
these conditions will render me ineligible for generd assistance, RCW 74.04.005(6)@), and may 
result in the Department of Corrections transferring me to a more restrictive confinement status or 
other sanctions. 

If the crime I have been convicted of does not have a specified community custody 
term or range, my community custody will be equal to earned early release. 

Stntemcnt o f Defendant on Plea o f Guilty, page 4 

WILLIAM H.DUNN 
Attorney At Law 

408 West Ninth Street 
P.O. Box 1016 

Vancouver, WA 98666 
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(g) The prosecuting attorney will make the following recommendation to the Judge: 

State recommends a stipulated exceptional sentence for 12 months + 1day. A Pre 
Sentence Investigation is to occur before the Sentencing Hearing. Please see 
''Appendix A" attached to this document. 

(h) 	 The judge does not have to follow anyone's recommendation as to sentence. The 
judge must impose a sentence within the standard range of actual confinement and 
community custody unless the judge finds substantial and compelling reasons not 
to do so. If the judge goes outside the standard range of actual confinement and 
community custody, either the State or I can appeal that sentence. If the sentence 
is within the standard range, no one can appeal the sentence. 

(i) 	 If I am not a citizen of the United States, a plea of guilty to an offense punishable 
as a crime under state law is g~ounds for deportation, exclusion fiom admission to 
the United States, or denial of naturalization pursuant to the laws of the United 
States. 

(j) 	 I understand that I may not possess, own, or have under my control any firearm 
unless my right to do so is restored by a court of record and that I must 
immediately surrender any concealed pistol license. RCW 9.41.040. 

I 

NOTIFICATION RELATJNG TO SPECIFIC CRWIES: IF ANY OF THE FOLLOWING 

I 	 PARAGRAPHS DO NOT APPLY, THEY SHOULD BE STRICKEN AND INITIALED 
BY THE DEFENDANT AND THE JUDGE 

I 

mandatory sentence of life imprisonment 

addition, ifthis offense is (1) rape in the 


one of these listed crimes in this state, in federal court, or elsewhere, 

imprisonment without the possibility of parole. 

Statementof Defendant on Plea of Guilty,page 5 
WILLIAM H. DUNN 

Attorney At  Law 
408 West Ninth Street 

P.O. Box 1016 
Vancouver, WA 98666 

(360) 694-4815 



) The judge may sentence me as a first-time offender inst 
within the standard range if I q u a Q  under RCW 9.94 
include as much as 90 days' confinement and up to t 
supervision if the crime was committed prior to July 
community custody if the crime was committed on 
the conditions described in paragraph (e). Additio 
to undergo treatment, to devote time to a specitic 
prescribed course of study or occupational training. 

(m) The judge may e m  of confinement under 
I qualify under RCW 

suspended sentence. 

a sex offense, or a kidnaping offense involving a 
where I (a) reside; (b) am a student or go to 
on a vocation. The specific current 

in Appendix "A" which is attached hereto 
These requirements may change at a later 

any changes in the registration 

(0) 	 If this crime involves a sex offense or a violent offense, I will be required to 
provide a sample of my blood for purposes of DNA identification analysis. 

perpetrator program approved und 

edles, I will be required to undergo testing for the human 

Statement of Defendant on Plea of Guilty, page 6 

WILLIAM H. DUNN 
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(r) 	 The judge may sentence me under 
(DOSA) if1 qualify under RCW 9.94A.1 
period of total confinement in a 
standard range plus all of the conditions 
confinement, I will be required to undergo a c 
assessment and to participate in treatment. The judge will also 
custody of at least one-halfof the midpoint o 
appropriate substance treatment, a co 
substances, and requirement to submit to ur 
status. Additionally, the judge could prohibit me from using 
or alcohol, require me to devote time to a 
out of certain areas, and to pay tthurty dollars p 
monitoring, and require other conditions, 

(s) If the judge finds that I have a chemical 
offense, the judge may order me to 

has contributed to the 
programs or 

otherwise to perform e a t i v e  the circumstances 
of the crime for which I am pleading guilty. 

(t) If this crime involves the 
deliver methamphetamine clean- 

(u) 	 If this crime involves a my driver's license andfor privilege to drive 
will be suspended or a driver's license, I must now surrender it 
to the judge. 

(v) 	 If this crime of vehicular homicide while under the influence of 
defined by RCW 46.61-502, committed on or 
two years shall be added to the presumptive 
each prior offense as defined in RCW 

46.61.5055(8). 

(w) 	 The crime a xnandatory minimum sentence of at least years of total 
conheme .The law does not allow any reduction of this sentence. This 
mandat minimum sentence is not the same as the mandatory sentence of life 
impris ent without the possibility of parole described in paragraph 6@].f

being sentenced for two or more serious violent offenses arising fiom 
criminal conduct and the sentences imposed on counts will 

unless the judge finds substantial and compelling reasons to do 
otherwise. 
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(y) 	 I understand that the offense(s) I am pleading 

firearmenhancement. Deadly weapon or 

they must be served in total confinement, 

other sentence and to any other deadly 


include both a conviction 
firearm in the first or second 

s of thee of a firearm or 
r these crimes shall be 

e will also be imposed 

plea of guilty will result in the suspension of public assistance. RCW 

7. 	 I plead guilty to count I in the Amended Information. I have received a copy of that 

information. 


8. 	 I make this plea freely and voluntarily. 

9. 	 No one has threatened harm of any kind to me or to any other person to cause me to make 
this plea. 

10. 	 No person has made promises of any kind to cause me to enter this plea except as set forth 

in this statement. 


1 1. 	 The judge has asked me to state what I did in my own words that makes me guilty of this 

crime. This is my statement: 


I, Donald McCarthy am makingthe following Newton plea to the Court pursuant to North 
Carolina v.AEford, 400 US 25,91 S.Ct. 160,27 L.Ed.2d 162 (1970) and State v. Newton, 
87 Wn.2d 363,552 P.2d 682 (1976). I am makingthis plea to take advantage of the 
States settlement o&r. I am pleading &ty to the facts that the State will present: that on 
May 18,2002 in Clark County, Washington, I did & 

C~USGb d i $  ~ W WS b  C.M. t.(. 9M-S 04 A 

(If filed, the court has reviewed the statement of probable cause supplied by the 
prosecution to establish a factual basis for the plea.) 
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13. 	 My lawyer has explained to me, and we have fully discussed, all of the above paragraphs. I 
understand them all.I have been given a copy of this "Statement of Defendant on Plea of 
Guilty." I have no hrther questions to ask the judge. 

I have read and discussed this statement with the defendant and believe that the defendant is 
competent and l l l y  understands the statement. 

KATHLEEN A. HART, WSBA#24207 

The foregoing statement was signed by the defendant in open court in the presence of the 
defendant s lawyer and the undersigned judge. The defendant asserted that [check appropriate 
box]: 

/ (a) The defendant had previously read the entire statement above and that the 
defendant understood it in 111; 

/(b) The defendant s lawyer had previously read to him or her the entire statement 
above and that the defendant understood it in 111;or 

(c) An interpreter had previously read to the defendant the entire statement above and 
that the defendant understood it in 111. 

I find the defendant's plea of guilty to be knowingly, intelligently and voluntarily made. Defendant 
understands the charges and the consequences of the plea. There is a factual basis for the plea. 
The defendant is guilty as charged. 

Dated: Thursday, July 25&, 2002, 

Jud@ 

John F. Nichols 
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Case Name: State of Washington v Donald Timothy McCarthy Cause No: 02-1-0 1 018-1 

ATTACHMENT A: 
(If required, attach to Statement of Defendant on Plea of Guilty.) 

Because this crime involves a sex offense, or a kidnaping offense involving a minor, I will be 
required to register with the sheriff of the county of the state of Washington where I reside. If I 
am not a resident of Washington but I am a student in Washington or I am employed in 
Washington or I cany on a vocation in Washington. I must register with the sheriffof the county 
of my school, place of employment, or vocation. I must register immediately upon being 
sentenced unless I am in custody, in which case I must register at the time of my release with the 
person designated by the agency that has me in custody and I must also register within 24 hours 
of my release with the sheriff of the county of the state of Washington where I will be residing, or 
if not residing in the state of Washington, where I am a student, where I am employed or where I 
carry on a vocation. 

If I leave this state following my sentencing or release £tom custody but later move back to 
Washington, I must register within 30 days after moving to this state or within 24 hours after 
doing so if1 am under the jurisdiction of this state's Department of Corrections. If I leave this 
state following my sentencing or release from custody, but later while not a resident of 
Washington I become employed in Washington, cany out a vocation in Washington, or attend 
school in Washington, I must register within 30 days after attending school in this state or 
becoming employed or carrying out a vocation in this state, or within 24 hours afler doing so if1 
am under the jurisdiction of this state's Department of Corrections. 

If I change my residence within a county, I must send written notice of my change of residence to 
the sheriff within 72 hours of moving. If I change my residence to a new county within this state, I 
must send written notice of the change of address at least 14 days before moving to the county 
sheriff in the new county of residence, I must register with the sheriff of the new county within 24 
hours of moving, and 1 must also give written notice of my change of address to the sherifTofthe 
county where last registered with5110days of moving. If I move out of Wasbington State, I must 
send written notice within 10 days of moving to the new state or foreign country to the county 
sheriff with whom I last registered in Washington State. 

If I move to another state, or if I work, carry on a vocation, or attend school in another state I 
must register a new address, fingerprints, and photograph with the new state within 10 days after 
establishing residence, or after beginning to work, carry on a vocation, or attend school in the 
new state. I must also send written notice within 10 days of moving to the new state or to a 
foreign country to the county sheriff with whom I last registered in Washington State. 

If I am a resident of Washington and I am admitted to a public or private institution of higher 
education, I shall, within 10days of enrolling or by the first business day after arriving at the 
institution,whichever is earlier, notify the sheriff of the county of my residence of my intent to 
attend the institution. 
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If I lack a fixed residence, I am required to register. Registration must occur within 24 hours of 
release in the county where I am being supervised i f1  do not have a residence at the time of my 
release fiom custody or within 14 days after ceasing to have a fixed residence. If I enter a 
different county and stay there for more than 24 hours, I will be required to register in the new 
county. I must also report in person to the sherig of the county where I am registered on a weekly 
basis if I have been classified as a risk level II or 111, or on a monthly basis if I have been classified 
as a risk level 1. The lack of a fixed residence is a factor that may be considered in determining a 
sex offender's risk level. 

Dated: Thursday, July 25', 2002 

DONALD TIMOTHY MCCARTHY 
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APPENDIX "A" 

STATE v. 

CAUSE NUMBER: 02 - l-olo,y # 

DATE: 

PROSECUTOR: 

Should the defendant wish to accept the following offer, 
this form shall be attached to the Statement of The 
Defendant of Plea of Guilty and Judgment and Sentence: 

THE FOLLOWING IS THE STIPULATION OF PRQSECUTIONAND DEFENSE ATTORNEY: 

(1) Should the  Defendant pleadguilty to: 

PRETRlAt OFFER - 1 

Revised. O ~ ~ o b u r1. ?On0 



,JUL-24 02 14:43 FROM: C G I C  3607376003 PRGE:83 

OFFENDER SERIOUSNESS PRESUMPTIVE STANDARD 
SCORE LEVEL WNGE *~.')i 

count I: 3 3 . 9 - -&2  Months 

Count Ill; Months 

Count IV: I Months 
& ?is ceo mvcekg 

(2) t h e n m e n s e  stipulate that the s e n t e n c d s h w  4'44'-3/a 
I__ 

- sentencing within the standard range 
remainfree to recom 
that sentence shall be 

(2) Cont. 

- The State shall remain free to recommend any 
may argue for SSOSA with the following 

A) The Court finds the ment and safe to be 
at large after a stat eatment evaluation, 
which shall includ irernents af RCW 
9.94A.7 20(7)(a)(i), full disclosure and 
other child victims). eluded if requested 
by the evaluator. sure polygraph will 
result in the S rsuant to RCW 
9.94A.120(8)(e) to 

to the Prosecutor'sOffice. no later 7 days prior 

The defendant shall sign the attached Waiver of Confidentiality 7' RegardingSex Offender Evaluation at the time ofplea of guilty. 

If the SSOSA option is used, the parties stipulate to/Dl months of the above-listedstandard range in prison suspended upon 
successful entry and completion of all phases of a state licensed sex 

PRETRIAL OFFER - 2 



JUL-24 02 14:43 FROM: CRIC 	 3607376003 TO:3 6 0 6 r  

offender treatment program to be entered into by the sentencing 
date if out of custody or within 30 days of releasefrom custody. 

E) 	 The State further recommends-days of localjail to be served: 

-	straight time 
-	work release (if qualified and accepted) 

F) 	 The State reserves the right pursuant to RCW 9.94A.l20(8)(e) to 
request a second SSOSA evaluation. If the State makes such a 
request, the defense stipulates such evaluation shall include a full 
disclosure polygraph. 

G) Court Costs: 
Victim's Comp. Fee: 
Court Appointed Attorney Fee: 
Court Appointed Investigator Fee: 
Restitution for Victim: 
Rape Exam (if applicable) 
SSOSA Evaluation Fee: 
Fine 
SheriffsOftice Service Fee: 

$ 110.00 
$500,00 
$ TO BE SET 
$TO BE SET 
$TO BE SET 
$ TO BE SET 
$TO BE SET 
$500.00 
$TO BE SET 

Other: $ 

H) 	 The Defendant shall follow all conditions as set by the Pre-Sentence 
lnvestigator and the SSOSA evaluator. 

(3) Should the 
violate any of those conditions then the State's above offer is null and void, and the state 
shall be free to make any recommendation. 

PmTRIAC OFFER - 3 

Rcv~rcd October 3.2UM) 



JUL-24 02 14:44 FROM: CQIC 3607376003 TO: 3606940557 PRGE:B5 

(4) Defense stipulates to a waiver of RCW 9.94A.142(1) for the setting of restitution 
and waives the defendant's presence at a restitution hearing. The hearing shall consist of 
documents, affidavits, and argument only, pursuant to ER 1101. 

(5) By accepting this offer, the defendant stipulates to the conditions as set foith 
herein. 

PRETRlAL OFFER - 4 

RrMrcd: Qctobcr 3.2000 



I 

PRGE:06 

STIPULATED CONDlTlONSOF SENTENCUCOMMUNJNPLACEMENTAND/OR SUPFRVISION 

You shall commit no law violations. 

2. 	 You shall report to and be available for contact with the assigned community 
corrections officer as directed. 

3. 	 You shall work at a Department of Corrections approved education program, 
employment program, andlor community service program as directed. 

4. 	 You shall not possess, consume, or deliver controlled substances, except pursuant 
to a lawfully issued prescription. 

5. 	 You shall pay a community placemenVsupervision fee as determined by the 
Department of Corrections. 

6. You shaII not have any direct or indirect contact with the victims, including but not 
limited to personal, verbal, telephonic, written, or through a third person without 
prior written permission from his community corrections officer, his therapist, the 
prosecuting attorney, and the court only after an appropriate hearing. This 
condition is for the statutory maximum sentence of 4 years, and shall-
also apply during any incarceration. 

VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE 
UNDER CHAPTER 10.99RCW AND WILL SUBJECT THE 
VIOLATOR TO ARREST; ANY ASSAULT OR RECKLESS 
ENDANGERMENTTHAT IS A VIOLATION OF THIS ORDER 
IS A FELONY. 

7. 	 You shall not loiter, enter, or remain in parks, arcades, malls, schools,or any area 
routinely used by minors or where they are known to congregate. 

8. 	 You shall not have any contact with minors. This provision begins at time of 
sentencing. This provision shall not be changed without prior written approval by 
the community corrections officer, the therapist, the prosecuting attorney,and the 
coun after an appropriate hearing. 

9. 	 You shall remain within, or outside of, a specified geographical boundary as 
ordered by your community corrections officer. 

PRETRZAL OFFER - 5 

Krvihcd. 	 Oclobrr 5.2000 



PRGE:07 

10. 	 Your residence iocatian and living arrangements shall be subject to the prior 
approval of your community corrections officer and shall not be changed without 
the prior knowledge and permissionof the officer. 

11. 	 Your employment locations and arrangements shall be subject to prior approval of 
your community corrections officer and shall not be changed without the prior 
knowledge and permission of the officer. 

12. 	 You shall not possess,use, or own any firearms, ammunition, or deadly weapon. 
Your community corrections officer shall determine what those deadly weapons 
are. 

13. 	 You shall not possess or consume alcohol. 

14. 	 You shall submit to urine, breath, or other screening whenever requested to do so 
by the program staff or your community corrections officer. 

15. 	 You shall not possess any paraphernalia for the use of controlled substances. 

16. 	 You shall not be in any place where alcoholic beverages are the primary sale item. 

17. 	 You shall take antabuse per community corrections officer's direction. 

18. 	 You shall attend an evaluation for abuse of drugs, alcohol, mental health, anger 
management, or parenting and shall attend and successfully complete all phases 
of any recommended treatment as established by the community corrections 
officers andlor treatment facility. 

19. 	 You shall participate in Sexual Offender Treatment with a state certified sex 
offender therapist as directed by your community corrections officer and you shall 
not terminate nor transfer your treatment provider without prior approval of the 
therapist, your community corrections officer, the Prosecuting Attorney, and the 
court afteran appropriate hearing. 

20. 	 During the time you are under order of the court, you shall. at your own expense, 
submit to polygraph examinations at the request of the Community Corre~tions 
Order andfor the Prosecuting Attorney's office (but in no event less than twice 
yearly). Copies shall be provided to the Prosecuting Attorney's office upon 
request. Such exams will be used to ensure compliance with the conditions of 
community supervisionlplacement, and the results of the polygraph examination 
can be used by the State in revocation hearings. 

PRETRTAL OFFER - 6 
Rcvi~ed 	 October 3.20W 



JU1.-24 	 02 14:46 FROM: CRIC 3607376003 

21. 	 You shall submit to plethysrnography exams, at your own expense, at the direction 
of the community corrections officer and copies shall be provided to the 
Prosecutor's Office upon request, 

22. 	 YOU shall register as a sex offender with the County Sheriffs Office in the county of 
residence as defined by RCW 9.94A.030, &,,- 10 p. 

23. 	You shall not uselpossess pornographic material or equipment of any kind. 

24. 	 YOU shall sign necessary release information documents as required by 
Depadrnent of Corrections or the Prosecuting Attorney. 

25. 	 You shall have no association with persons known to be on probation, parole or 
community placement. 

treatment with a 
release from 

plan shall include polygraph 

1 (including 

court to mandate transfer of the 

PR'ETRML OFFER - 7 

Rwtxd: 	 Octobrr 3.2000 



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF CLARK 

6 

7 

9 

CRIME COUNTY/STATE DATE OF DATE OF PTS. 
CAUSE NO. CRIME SENTENCE-

./-
7"2- ~4:',l;?-i'CZl3-n.d 

, & h A ~  .I .--

. *  t I f ' .  

'. j7 LC 4 i 3 q u y i l  C,t.7!vs t\-$-- ~ . ( f e k - - ~i L i r  <eccre.,w.&i-.,
The d e & n E t  comilittedi current offense while on mmrnin2y placement (adds one i i,ll.d,
point to score). RCW 9.94A.360. 

g .t. ,.';
DATEDthis - dayof b k \ , i j f i o  

4 

Defendant 

Attorney for Defendant 

10 

11  

12 

DECLARATION OF CRLMNNAL HISTORY 
Revised 9/14/2000 

STATE OF WASHINGTON, 

COME NOW the parties, and do hereby declare, pursuant to RCW 9.94A.100 that to the best of 
the knowledge of the defendant and hislher attorney. and the Prosecuting A t t ~ ~ e y ' sOffice, the 
defendant has the following undisputed prior criminal convictions: 

CLARK COUNTY PROSECUTING ATTORNFV 

...fl 

. -. 
1200 FRANKLIN STREET POBOX 5000 

VANCOUVER, WASHINGTON 98666-5000 

No. ;&- 1 -b\L-~/v-1 
Plaintiff, 
v. 

\.> 
DECLARATION OF 

r CRIMINAL HISTORY 
".'?c~y1L-r-

Def!%!% 

(360) 397-2261 (OFFICE) 
(360) 397-2230 (FAX) 



STATE OF WASHINGTON 

I NDl.T1:Rh41NATE SENTENCE REVIEW BOARD 
J $ ? 7  Sixth Are,, S.E. P .0 .  B o x  40907 'Olympia, Washingion985044907 * 6360) 493-9266 

(fDD Reby 1-800-833-6388) 

DECISION AND REASONS 

NAME: McCARTHY, Donald T. 
NUMBER: 707212 
INSTITUTION: Twin Rivers Corrections Center 
TYPE OF MEETING: .420 Hearing 
DATE: September 8,2004 
PANEL MEMBERS: JA & JG 
FINAL DECISION DATE: October 6,2004 

BOARD DECISION: 

This was a Deferred Decision. The full Board finds by a preponderance of the evidence that 

Mr. McCarthy presently constitutes a significant risk and is more likely than not to reoffend 

sexually if he is released to the community, and finds him not releasable and adds the 

remaining 23 months and 26 days to his minimum term. 

NEXT ACTION: 

Schedule .420 release hearing upon completion of the SOTP (Sexual Offender Treatment 

Program), or 120 days prior to ERD. 

HISTORY/COMMENTS: 

Mr. McCarthy is under the Board's jurisdiction for Assault in the Third Degreewith Sexual 

Motivation in Clark County Cause #02-1-01018-1, with a time start of December 6, 2002, 

and a maximum expiration date of December 1,2007. The Judge set a minimum tern1of 12 

months and one day. 



McCARTHY, Donald T. 

DOC #707212 

HISTORYICOMMENTS CONTINUED - PAGE 2 

File materials indicate that about a quarter to five on May 18th,2002, at a bookstore in the 

Vancouver area the defendant approached a 28 year old woman with Down's Syndrome from 

behind and began fiottage, which was massaging his pelvic area against her buttocks. Mr. 

McCarthy since has admitted to this activity at least two to three times per year. He also 

admits some beastiality in his sexual history. Mr. McCarthy was receiving SSI benefits for 

his mental health, he has short term memory loss and some other apparently undiagnosed 

conditions, and was living in a mobile home in the area with his mother. She was under 

severe stress and was apparently terminal at the time, and Mr. McCarthy suggests that the 

behavior became too stressful for him and he became very anxious. He continues to exhibit a 

highly anxious state, even with medications, as he did at this morning's hearing. He has the 

ability to intellectualize, but may lose focus and go off on a tangent relatively easily. His 

speech, however, is clear and his reasoning process and his focus on what was being said and 

the need to correct it periodically was all clear. He is currently in the SOTP and is making 

satisfactory progress with, first of all, being able to acknowledge his behavior. The Board 

has some questions about uncharged offenses with his girlfriend's daughter. He does 

acknowledge that there was some contact, but minimizes it at this stage, and the Board is not 

going to make a finding of guilt or not on it, it is simply a matter of concern for the Board. It 

is estimated that Mr. McCarthy's present treatment in the SOTP would be completed in the 

early spring of 2005 and the Board naturally intends to see him again after that completion. 

He has some social supports in the community, but again those would have to be checked out 

very carefully. At age 63, Mr. McCarthy has a significant history of this particular type of 

behavior, including frottage with an under 12 year old male in the 1990s in Multnomah, 

Oregon, just across the river fiom Vancouver. 

(continued on next page) 



McCARTHY, Donald T 


DOC #707212 


CONTINUED - PAGE 3 


REASONS: 


As indicated, Mr. McCarthy has a significant history of frottage with vulnerable victims, 


either young, very old women, or with developmental difficulties. He maintains a highly 


anxious appearance, needs medications, and this suggests that he reacts to stress by 


participating in this sort ofbehavior. He is making satisfactory progress in the SOTP and he 


is behaving himself well in the institution. There is an underlying concern about his 


chemical abuse in the past and he may require intensive outpatient treatment, but Mr. 


McCarthy has at least some minor mental health problems and focusing on one program at a 


time seems to be the appropriate steps. As indicated, the Board would expect to see Mr. 


McCarthy following completion of the SOTP and detailed community supports for him. 


FACTS RELIED UPON: 


The facts relied upon are the interview with Mr. McCarthy today and a full review of the 


DOC and ISRB files and previous Board dictations. 


JA:j as 


September 29,2004 


CC: 	 INSTITUTION 
RESIDENT 
FILE 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION I1 


IN THE MATTER OF THE PERSONAL 	 ) 
RESTRAINT OF: 	 1 

1 DECLARATION OF 
1 DONALD MCCARTHY 

DONALD T. MCCARTHY, ) 

1 


Petioner. ) 


DONALD MCCARTHY, hereby declares as follows: 

1. 	 I am over the age of 18 and competent to be a witness. 

2. 	 I am an inmate at the Twin Rivers Corrections Center. 

3. 	 On September 8, 2004 I attended my second ,420 hearing. Present at the hearing 

were Julia Garret and John Austin. 

4. 	 I asked the Board if I could have an attorney represent me at the hearing. 

5.  	 The Board denied my request for an attorney. 

6. 	 The Board claimed that the state of Washington could not afford to provide me 

with an attorney, and also stated that even if I could afford an attorney, I am not 

entitled to an attorney at a ,420 hearing. 

DECLARATION OF DONALD MCCARTHY - 1 



I certifjr under penalty of perjury under the laws of the state of Washington that the 

foregoing is t rue  and correct to the best of my knowledge. 

Dated this 24' day of November, 2004 at Monroe, WA. 

DECLARATION OF DONALD MCCARTHY - 2 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

