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A. IDENTITY OF MOVING PARTY 

Petitioner Alfred Kistenmacher, the appellant below, asks 

this Court to review the decision of the Court of Appeals referred to 

in section 9. 

B. COURT OF APPEALS DECISION 

Kistenmacher seeks review of Division Two's published 

opinion in In re Detention of Kistenmacher, No. 33082-2-11 (Slip Op. 

filed July II ,  2006), available at 2006 Wash. App. LEXlS 1442. A 

copy of the opinion is attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

1. Should this Court grant review of the question of 

substantial public interest presented where the trial court judge 

permitted the admission of testimony by Dr. Goldberg regarding a 

clinical interview with the Petitioner, where a therapist employed at 

the Special Commitment Center provided a form titled Notice of 

Evaluation as a Sexually Violent Predator to Kistenmacher on July 

19, 2004, advising him of his right to counsel during clinical 

interviews conducted for the purposes of determining whether the 

Petitioner is an SVP, where he indicated in writing that he wanted 

to have counsel present and signed the form, and where 14 days 

later Dr. Goldberg provided to Kistenmacher a second Notice of 



Evaluation as a Sexually Violent Predator, and where the notice did 

not contain any mention of having counsel present, and where the 

Petitioner did not request counsel at that time, confer on the 

Petitioner a right to counsel? 

2. Should this Court grant review of the question 

whether the State is collaterally estopped by the written notice 

provided by a therapist at the SCC that a detainee may have 

counsel present during clinical interviews, where the State 

subsequently sought to retract said proffer by arguing that the 

Petitioner is not entitled to have counsel present during a 

subsequent clinical interview at the SCC? RAP 13.4(b)(3); RAP 

13.4(b)(4). 

3. Should this Court grant review of the question of 

whether RCW 71.09.040(4) provides a statutory right to counsel 

during a pre-commitment clinical interview? RAP 13.4(b)(3); RAP 

13.4(b)(4). 

D. STATEMENT OF THE CASE 

1. Procedural historv. 

Alfred Kistenmacher appealed from an Order of Commitment 

filed March 24, 2005, following a jury trial in Lewis County Superior 

Court cause number 04-2-00975-6. Clerk's Papers [CP] at 6-7. 



The order committed Kistenmacher as a sexually violent predator 

[SVP] pursuant to RCW 71.09.060, and ordered that he be held at 

the Special Commitment Center [SCC] at McNeil Island for "control, 

care, and treatment" until he is deemed "safe to be conditionally 

released to a less restrictive alternative or unconditionally 

discharged." CP at 6-7. 

The State filed a petition for commitment of Kistenmacher to 

the SCC pursuant to RCW 71.09 on July 13, 2004. CP at 118-19. 

The State's petition alleged that Kistenmacher was convicted in 

January, 1996 of two sexually violent offenses-two counts of first 

degree rape of a child in Lewis County. CP at 118. The State's 

petition alleged that Kistenmacher currently suffers from a mental 

abnormality that "causes him to have serious difficulty in controlling 

his dangerous behavior and makes him likely to engage in 

predatory acts of sexual violence unless confined to a secure 

facility." CP at 118-1 9. Kistenmacher was convicted by plea of two 

counts of first degree rape of a child in January 1996. CP at 11 8. 

The offenses involved S.K. and K.K., who were his neighbors in 

rural Lewis County. CP at 88-91. Kistenmacher was sentenced to 

a total of 102 months for both offenses. CP at 90-91. During 

subsequent sex offender treatment he disclosed a number of 



unprosecuted sexual offenses beginning when he was very young 

and ending with his arrest on July 29, 1995 for the offenses against 

S.K. and K.K. Report of Proceedings (3122105) [RP] at 27-35. 

Kistenmacher participated in sex offender treatment program 

[SOTP] at the SCC. RP (3123105) at 45,49, 62. 

The Petitioner concedes that the State filed its petition prior 

to Kistenmacher's release from total confinement and the State was 

therefore not required to prove that Kistenmacher committed a 

"recent overt act." RCW 71.09.030; In re Detention of Albrecht, 147 

Wn.2d 1, 51 P.3d 73 (2002); In re Detention of Broten, 1 15 Wn. 

App. 252, 256, 62 P.3d 514 (2003). 

Defense counsel moved to suppress the testimony of Dr. 

Harry Goldberg, who performed a psychological evaluation of 

Kistenmacher at the SCC in August, 2004. CP at 67-72. The 

defense argued that Kistenmacher was denied his right to counsel 

when Dr. Goldberg conducted the interview on August 2, 2004 

without informing him that he could have counsel present. Within 

days of arriving at the SCC, Kistenmacher was affirmatively told by 

John Rockwell-a therapist at the SCC-that he could have 

counsel present during clinical interviews. The right to counsel was 

contained in a Notice of Evaluation as a Sexually Violent Predator, 



which Kistenmacher signed on July 19, 2004. Motion Exhibit 1. 

Kistenmacher signed a subsequent Notice of Evaluation as a 

Sexually Violent Predator on August 2, 2004. Motion Exhibit 2. 

The second notice did not contain language that the detainee may 

have counsel present and no indication that Kistenmacher 

requested counsel is contained in the document. After hearing 

argument on the motion, the trial judge denied the defense motion 

and admitted the testimony of Dr. Goldberg. RP (311 8/05) at 33. 

2. Trial testimony. 

Appellant Alfred Kistenmacher was convicted of two counts 

of first degree rape of a child, involving S.K. and her sister K.K., in 

Lewis County in 1995. RP (3122105) at 37-38. Exhibit 1. After 

receiving his constitutional warnings, Kistenmacher admitted his 

actions to Jerry Berry, a former Lewis County Deputy Sheriff. RP 

(3121105) at 37. Kistenmacher was sentenced to 102 months of 

incarceration. CP at 90, 91. 

The State played for the jury a videotaped deposition of 

Kistenmacher, taken March 2, 2005 at the SCC. RP (3122105) at 

10-1 5. 

Dr. Harry Goldberg, a licensed forensic psychologist, 

evaluated Kistenmacher on August 2, 2004 at the SCC. RP 



(3122105) at 22-25. Dr. Goldberg received a referral regarding 

Kistenmacher in July, 2004, and interviewed him for 3.5 hours on 

August 2,  2004. RP (3122105)at 22, 24. He completed at 39 page 

evaluation on August 3,  2004. CP at 92. 

Dr. Goldberg testified over defense objection that 

Kistenmacher admitted to numerous incidents of sexual contact 

against young females that did not result in prosecution, starting 

when Kistenmacher was very young. RP (3122105)at 27-37. He 

also testified regarding several acts of exhibitionism. RP (3122105) 

at 44. His recitation of the various offenses that Kistenmacher 

disclosed concluded with the offenses against K.K. and S.K. that 

resulted in his incarceration in 1996. Dr. Goldberg testified that 

Kistenmacher referred to the incidents involving S.K. and K.K. as 

"consensual." RP (3122105)at 38. He noted that this is an example 

of "cognitive distortion" and that child molesters "believe that the 

children are desiring sexual contact." RP (3122105)at 38. 

Dr. Goldberg diagnosed Kistenmacher as suffering from the 

mental abnormalities of exhibitionism and paraphilia (pedophilia). 

RP (3122105)at 45, 46, 47. Dr. Goldberg testified that pedophilia is 

"not really curable" and that it is considered to be a chronic 

condition. RP (3122105) at 50. He stated that Kistenmacher 



acknowledged that there were times in when he had difficulty 

controlling his sexual desires, particularly in 1995 when he was 

under the influence of pain medications. RP (3122105) at 51 -52. 

Dr. Goldberg concluded that Kistenmacher can be 

considered likely to reoffend in a violent, sexually predatory 

manner. RP (3122105) at 95, 100. In support of his contention that 

Kistenmacher would commit acts of sexual violence in the future 

unless confined, Dr. Goldberg relied on two actuarial risk 

assessment instruments: the Minnesota Sex Offender Screening 

Tool Revised (MnSOST-R) and the Static-99. RP (3122105) at 57. 

Dr. Goldberg testified that the Static-99 indicated a 26 percent 

chance that Kistenmacher would reoffend over a five year period, a 

31 percent chance of reoffending over a ten year period, and 36 

percent chance over a 15 year period. RP (3122105) at 62. He 

stated that under the MnSOST-R, Kistenmacher had a 57 percent 

chance of reoffending over a six year period. RP (3122105) at 65. 

Dr. Goldberg testified that Kistenmacher is involved in sexual 

deviancy treatment at the SCC and that he is doing well. He was 

also involved in the SOTP while at Twin Rivers. RP (3122105) at 73. 

Dr. Goldberg added the caveat that "there is question as to whether 

he's internalizing the concept, whether he's going to be able to still 



control his deviant arousal." RP (3122105) at 71. Dr. Goldberg 

stated that he believed that Kistenmacher "needs more treatment 

before he can be released into a less restrictive environment." RP 

(3122105)at 71. 

Dr. Goldberg reviewed the results of plemesigraph [PPG] 

tests administered to Kistenmacher as part of his SOPT treatment. 

He stated that during the PPG Kistenmacher "did acknowledge that 

he's had problems obtaining an erection." RP (3122105) at 84-85. 

Kistenmacher had a second PPG after completion of SOPT 

treatment in 2003. RP (3122105)at 87. 

Dr. Goldberg stated that Kistenmacher's age is a "big issue." 

RP (3122105) at 94. He noted that Kistenmacher "reasonably has 

less sexual drive and better impulse control than he did 10 years 

ago" and that "this is probably a mitigating factor and decreases the 

level of risk." RP (3122105) at 95. Regarding age, Dr. Goldberg 

noted that Dr. Hanson's study of inmates "found there was a very 

small percentage of inmates who reoffended after the age of 60." 

RP (3122105)at 107. 

Edward Fisher, a forensic therapist, Richard Stokes, a 

psychologist, and Lori Green, a forensic therapist, testified 

regarding Kistenmacher's progress in sex offender treatment 



therapy at the SCC. RP (3123105)at 43-70. Theodore Donaldson, 

a clinical psychologist, evaluated Kistenmacher in late 2004. RP 

(3123105)at 77. He testified that there is "a drop off' in recidivism 

that occurs with age. RP (3123105) at 85. He noted that it was 

uncertain as to the specific amount of reduction in reoffending that 

occurs in an aging population of sex offenders. RP (3123105)at 85. 

He placed Kistenmacher's chance of committing a violent sexual 

offense in the future at "around 5 percent" and that he did not "see 

anyway at all to ever get that over 50 percent." RP (3123105) at 

107-08. 

Following deliberation, the jury found on March 24 that 

Kistenmacher is a sexually violent predator as defined by Chap. 

71.09 RCW. CP at 8. 

3. Proceedings on A~peal .  

On appeal, Kistenmacher contends the right to counsel 

applies to psychological examinations conducted under chapter 

71.09 RCW. Br. App. at 18-25. 

The court rejected all of Kistenmacher's claims. In re 

Kistenmacher, 2006 Wn. App. LEXlS 1442 at 2. For the reasons 

set forth below, he seeks review. 



E. 	 ARGUMENT 

1. 	 SHOULD THIS COURT GRANT REVIEW OF 
THE QUESTION OF SUBSTANTIAL PUBLIC 
INTEREST WHERE THE PETITIONER 

SCC BUT WHERE HE DID NOT HAVE 
COUNSEL PRESENT DURING A 
SUBSEQUENT EXAMINATION 

a. 	 Kistenmacher has a statutory right to 
counsel during clinical interviews. 

RCW 71.09.030 authorizes a prosecuting attorney or 

Attorney General to file a petition alleging that a person is a "sexual 

violent predator." In order to involuntarily commit a respondent 

under RCW 71.09, the State must prove beyond a reasonable 

doubt that (1) he has been charged with or convicted of at least one 

crime of sexual violence; (2) he currently suffers from a mental 

abnormality and/or personality disorder; and (3) the mental 

abnormality and/or personality disorder makes him more likely than 

not to engage in predatory acts of sexual violence if he is not 

confined in a secure facility. RCW 71.09.030. 

After the State filed its petition for involuntary commitment, 

the State arranged for Dr. Harry Goldberg to conduct a forensic 

evaluation of Kistenmacher. Kistenmacher submits that the 



evaluation was conducted in violation of his right to due process. 

Defense counsel moved to suppress the testimony of Dr. Goldberg 

on the basis that that Kistenmacher requested in a Notice of 

Evaluation as a Sexually Violent Predator that an attorney be 

present during a clinical evaluation or evaluations. The notice was 

provided to Kistenmacher on July 19, 2004, by John Rockwell, a 

therapist at the SCC. The notice contained the following language: 

. . . I have been advised by John Rockwell that that I 
may have an attorney present during the clinical 
interview portion of the evaluation for the purpose of 
commitment as a Sexually Violent Predator. 

SCP at 128. 

Below that is the following sentence: 

-X I request that my attorney be present during the 
clinical interview(s) for commitment as a Sexually 
Violent Predator. 

Kistenmacher signed the form on July 19, 2004. 

Sixteen days later, on August 4, 2004, Kistenmacher was 

interviewed by Dr. Goldberg. Dr. Goldberg provided a second form, 

also titled Notice of Evaluation as a Sexually Violent Predator. This 

form, which the Appellant also signed, contained no reference to 

having counsel present. In an offer of proof on March 22, Dr. 

Goldberg stated that he interviewed Kistenmacher on August 2, 



2004. Prior to the interview he had Kistenmacher sign the second 

form. He testified that Kistenmacher did not request an attorney at 

any time during the interview. RP (3122105) at 12. Kistenmacher 

stated that he had not seen the July 19 notice before. RP (3122105) 

at 12. 

Dr. Goldberg testified during the State's offer of proof that 

Kistenmacher proceeded with the interview and did not request that 

he have his attorney present. 

The Petitioner submits that the State, having propounded 

that Kistenmacher had the right to counsel during all clinical 

interests, cannot retract the proffered right in a subsequent 

interview. John Rockwell, a therapist at the SCC, told him that he 

had the right to have counsel present. The State subsequently 

disavowed the actions of the state employee, asserting that "[a] 

treatment provider who is not an attorney said you may have 

counsel here if you want." RP (3118105) at 19-20. The Assistant 

Attorney General asserted that the State was not bound by the 

statements of the treatment provider. RP (3122105) at 19-26. 

In addition, the State, relying on In re Detention of  Petersen, 

138 Wn.2d 70, 94, 980 P.2d 1204 (1999), argued that a sexually 

violent predator has no constitutional or statutory right to counsel 



during post-commitment annual evaluations. Petersen challenged 

the validity of a post-commitment annual review hearing on the 

grounds that he was denied counsel at the evaluation. Id, at 91. 

This Court held that person does not have a Fifth Amendment right 

to counsel or a Sixth Amendment right to effective assistance of 

counsel because the interview conducted by a psychologist as part 

of an annual review is not a criminal prosecution. Id. at 91. 

The Fourteenth Amendment of the United States 

Constitution provides that no state shall "deprive any person of life, 

liberty, or property, without due process of law ...." The Washington 

Constitution contains an identical clause. Procedural due process 

in Washington requires a meaningful opportunity to be heard. 

Olympic Forest Products, Inc., v. Chaussee Corp., 82 Wn.2d 418, 

421, 51 1 P.2d 1002 (1973) (citing Boddie v. Connecticut, 401 U.S. 

371, 377, 91 S. Ct. 780, 28 L. Ed. 2d 113 (1 971)). The scope of 

due process involves a balancing of "the private interest to be 

protected, the risk of erroneous deprivation of that interest by 

governmental procedure, and the government's interest in 

maintaining such a procedure." Krein v. Nordstrom, 80 Wn. App. 

306, 310, 908 P.2d 889 (1995) (citing Soundgarden v. Eikenberry, 

123 Wn.2d 750, 768, 871 P.2d 1050 (1 994)). 



It is self-evident that individuals who are prosecuted under 

RCW 71.09 are to be afforded some, but not all, of the rights 

afforded an individual being prosecuted under the criminal laws of 

the State of Washington. For example, individuals under RCW 

71.09 are entitled to a 12-person jury trial and to a unanimous 

verdict before they can be subject to civil commitment under the 

statute. In re Personal Restraint of Young, 122 Wn.2d 1, 47-48, 

857 P.2d 989 (1993). On the other hand, they are not entitled to 

the Fifth Amendment right to remain silent, for the reason that "their 

cooperation with the diagnosis and treatment procedures is 

essential." Young, 122 Wn.2d at 52. See also, In re Detention 

of Petersen, 138 Wn.2d 70, 91, 980 P.2d 1204 (1999) (The 

Supreme Court held that a defendant has no Fifth or Sixth 

Amendment right to counsel during a sexually violent predator 

proceeding because it is a civil, rather than criminal, proceeding.) 

SVP respondents do have, however, a statutory right to 

counsel at all stages of a commitment trial. RCW 71.09.050(1); In 

the case at bar, the trial court ruled that it found no statutory or 

constitutional right to counsel. RP at 31. The court ruled that the 

right to counsel imparted in RCW 71.09.050(1) "refers to the legal 

proceedings." RP at 31. The court presented no reason why the 



clinical interview would be differentiated from the rest of the 

commitment procedure. The Appellant submits that the language 

of RCW 71.09.050 means what it says and that it is binding on all 

commitment procedures, including pre-commitment interviews, and 

that the trial court erred by ruling a clinical evaluation at the SCC is 

not part of the "legal proceedings" contemplated in the statute. 

RCW 71.09.050(1) specifically guarantees an individual a 

right to counsel at all stages of the proceedings under RCW 

Chapter 71.09. 71.09.050 provides in relevant part: 

(1) Within forty-five days after the completion of any 
hearing held pursuant to RCW 71.09.040, the court 
shall conduct a trial to determine whether the person 
is a sexually violent predator. The trial may be 
continued upon the request of either party and a 
showing of good cause, or by the court on its own 
motion in the due administration of justice, and when 
the respondent will not be substantially prejudiced. At 
all stages of the proceedings under this chapter, 
any person subject to this chapter shall be 
entitled to the assistance of counsel, and if the 
person is indigent, the court shall appoint counsel to 
assist him or her. The person shall be confined in a 
secure facility for the duration of the trial. 

(Emphasis added.) 

The statutory right to "counsel at all stages of a commitment 

trial" was reemphasized in In re Detention of Stout, 128 Wn. App. 

21, 114 P.3d 658 (2005), review granted, 156 Wn.2d 1030 (2006). 



Division Two disagreed, finding that Petersen and Stout, "did not 

answer whether an "evaluation" under RCW 71.09.040(4) is the 

equivalent of a "proceeding" under RCW 71.09.050(1)." In re 

Kistenmacher, 2006 Wn. App. LEXlS 1442 at 8-9. Instead, the 

Court looked to In the Matter of the Dependency o f  J.R.U.-S., 126 

Wn. App. 786, 110 P.3d 773 (2005), finding that "[blecause the 

relevant language of RCW 13.34.090(2) is very similar to the 

relevant language of RCW 71.09.050(1), we follow the reasoning of 

Division One in J.R.U.-S. and hold that an evaluation under RCW 

71.09.040(4) is not the equivalent of a "stage" or "proceeding" under 

RCW 71.09.050(1). In re Kistenmacher, 2006 Wn.App. LEXlS 1442 

at 10-1 1. Division Two held that to find otherwise would grant to 

alleged sexually violent predators the right to counsel at "every 

counseling appointment, every visitation with a worker at the Special 

Commitment Center, and very other dispositional activity in a sexual 

violent predator civil commitment case." In re Kistenmacher, 2006 

Wn. App. LEXlS 1442 at 11. 

Kistenmacher submits that Division Two's holding that an 

evaluation is not the equivalent of a proceeding or stage would not 

lead to "absurd results," and that difficulties resulting from affording 

counsel during SCC evaluations should one be within the province 



of the Legislature to remedy. 

b. 	 The Notice of Evaluation as a 
Sexually Violent Predator signed by 
Kistenmacher on July 19, 2004, 
conferred to Kistenmacher a right to 
counsel during clinical interviews. 

In addition, the State's actions granted a right to counsel to 

Kistenmacher. John Rockwell provided a Notice of Evaluation as a 

Sexually Violent Predator explicitly stating that he had a right to 

counsel. Kistenmacher signed the form and denoted that he 

wished to have counsel present. When he was interviewed by Dr. 

Goldberg, he proceeded with the interview. When Kistenmacher 

subsequently objected at trial, the State attempted to distance itself 

from Rockwell's form. The Appellant contends that the State is 

bound by Rockwell's assertion and that even if no right existed prior 

to the hearing, the state is bound by its employee, and that to 

attempt to abridge or curtail that right at a subsequent hearing is 

disingenuous. The State should be held to its assertion that he 

could have counsel present during clinical interviews. 

This Court should not countenance the casual whitewashing 

of Kistenmacher's rights accomplished at the trial court and by 

Division Two on appeal. Division Two wrongly decided this 

important question, but this Court should not. Because resolution 



of this question is of substantial public interest, this Court should 

grant review. 

F. CONCLUSION 

For the foregoing reasons, Alfred Kistenmacher respectfully 

requests his petition for review be granted. 

DATED this gthday of August, 2006. 

Respectfullv submitted: 

PETER WSBA NO. 20835B. TILLER -
Attorneys for Petitioner 





IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 


DIVISION I1 


In re the Detention of: No. 33082-2-11 

ALFRED E. KISTENMACHER, PART PUBLISHED OPINION 

Appellant. 

BRIDGEWATER, J. -Alfred E. ~istenmacher appeals from a jury's determination that 

he is a sexually violent predator under chapter 71.09 RCW. We hold that the trial court did not 

err in admitting evidence of a psychologist's evaluation performed in the absence of 

Kistenmacher's attorney. We hold that a psychological examination under chapter 71.09 RCW 

is not a proceeding in which the right of counsel attaches. 

We also hold, regardless of a state employee's advice that Kistenmacher could have his 

attorney present at his psychological evaluation and Kistenmacher's subsequent request for his 

attorney's presence, that the State cannot create a right where no authorization for right of 

counsel exists. In addition, Kistenmacher presented no evidence of reliance to his detriment or 

evidence that the outcome would have differed had his attorney been present. In fact, 

Kistenmacher had already admitted to his sexual deviancy: (1) in his 1995 Special Sex Offender 

Sentencing Alternative (SSOSA) evaluation; (2) in his own expert's evaluation; and (3) in his 



videotaped deposition, which was taken in the presence of his attorney and later played at his 

trial. We affirm. 

FACTS 

In 1996, the State convicted Alfred E. Kistenmacher of two counts of first degree child 

rape. The trial court sentenced him to 102 months of total confinement for the offenses. In 

2004, Before Kistenmacher's release from total confinement, the State sought to commit him as 

a "sexually violent predator" (SVP) under chapter 71.09 RCW. 

After reviewing the State's petition, the trial court found probable cause to believe that 

Kistenmacher was a sexually violent predator. At the subsequent probable cause hearing, 

Kistenmacher stipulated to this finding. Counsel was appointed to represent Kistenrnacher for 

this hearing and that representation extended through the trial. The trial court then ordered 

Kistenmacher to remain at the Special Commitment Center (SCC) of the Department of Social 

and Health Services for custodial detention and an evaluation under RCW 71.09.040(4). CP at 

105-06. Kistenmacher was examined for evaluation as a sexual predator by Harry Goldberg, 

Ph.D., an independent forensic psychologist. 

Before trial, Kistenmacher moved to suppress Dr. Goldberg's testimony, arguing that the 

State deprived him of his right to counsel when Dr. Goldberg conducted the evaluation without 

informing him that his counsel could be present. But the trial court denied the motion. 

After a trial in which Dr. Goldberg testified, a unanimous jury concluded that 

Kistenmacher was a sexually violent predator needing total confinement. 



ANALYSIS 

Kistenrnacher argues that the trial court erred in entering its findings of fact and 

conclusions of law. Essentially, he argues that the trial court erred in concluding that he had no 

constitutional right, statutory right, or other right to have counsel present during an evaluation 

conducted under RCW 71.090.040(4). Although this issue is one of first impression for 

Washington, we hold that the trial court did not err. 

We review findings of fact under a substantial evidence standard, defined as a quantum 

of evidence sufficient to persuade a rational fair-minded person the premise is true. Wenatchee 

Sportsmen Ass 'n v. Chelan County, 141 Wn.2d 169, 176, 4 P.3d 123 (2000). If the standard is 

satisfied, we will not substitute our judgment for the trial court's judgment even though it may 

have resolved a factual dispute differently. Croton Chem. Corp. v. Birkenwald, Inc., 50 Wn.2d 

684, 685, 314 P.2d 622 (1957). And we review questions of law and conclusions of law de 

novo.' See Veach v. Culp, 92 Wn.2d 570, 573,599 P.2d 526 (1979). Finally, we do not need to 

review findings of fact to which error has not been assigned; they are verities on appeal. State v. 

Hill, 123 Wn.2d 64 1, 647, 870 P.2d 3 13 (1 994). 

I. STATUTORYRIGHT 

First, Kistenmacher argues that he has a statutory right to have counsel present during his 

evaluation under chapter 7 1.09 RCW. 

Under RCW 71.09.030, the State may file a petition alleging that a person is a "sexually 

violent predator." Upon filing this petition, a judge shall determine whether probable cause 

Interpretation of a statute is a question of law that we review de novo. Wash. Pub. Ports Ass 'n 
v. Dep 't ofRevenue, 148 Wn.2d 637,645,62 P.3d 462 (2003). 



exists to believe the person is a sexually violent predator. RCW 71.09.040(1). If the judge 

makes such a determination, the judge shall direct the person to be taken into custody. RCW 

Within 72 hours after being taken into custody, the court shall provide the person with an 

opportunity to appear in person at a hearing to contest probable cause as to whether the person is 

a sexually violent predator. RCW 71.09.040(2). Under RCW 71.09.040(3), this person shall 

have the following rights: ( I )  to be represented by counsel; (2) to present evidence on his behalf; 

(3) to cross-examine witnesses who testify against him; and (4) to view and copy all petitions 

and reports in the court file.' 

If the judge again determines that probable cause exists, "the judge shall direct that the 

person be transferred to an appropriate facility for an evaluation as to whether the person is a 

sexually violent predator." RC W 7 1.09.040(4).~ 

Finally, RCW 71.09.050 states in part: 

(1) Within forty-five days after the completion of any hearing held 
pursuant to RCW 71.09.040, the court shall conduct a trial to determine whether 
the person is a sexually violent predator. The trial may be continued upon the 
request of either party and a showing of good cause, or by the court on its own 
motion in the due administration of justice, and when the respondent will not be 
substantially prejudiced. At all stages ofthe proceedings under this chapter, any 
person subject to this chapter shall be entitled to the assistance of counsel, and if 
the person is indigent, the court shall appoint counsel to assist him or her. The 
person shall be confined in a secure facility for the duration of the trial. 

(2) Whenever any person is subjected to an examination under this 
chapter, he or she may retain experts or professional persons to perform an 

RCW 71.09.040(3) states in part, "At the probable cause hearing, the person shall have the 
following rights in addition to the rights previously specified [in RCW 71.09.040(2)]." 

Under RCW 71.09.040(4), "The evaluation shall be conducted by a person deemed to be 
professionally qualified to conduct such an examination pursuant to rules developed by the 
department of social and health services." 



examination on their behalf. When the person wishes to be examined by a 
qualified expert or professional person of his or her own choice, such examiner 
shall be permitted to have reasonable access to the person for the purpose of such 
examination, as well as to all relevant medical and psychological records and 
reports. In the case of a person who is indigent, the court shall, upon the person's 
request, assist the person in obtaining an expert or professional person to perform 
an examination or participate in the trial on the person's behalf. 

(Emphasis added). 

Based on his interpretation of the statute, Kistenmacher "submits that the language of 

RCW 71.09.050 means what it says and that it is binding on all commitment procedures, 

including pre-commitment interviews." Br. of Appellant at 24-25. Thus, he argues that the trial 

court erred in concluding, "The phrase 'at all stages of the proceedings under this chapter' 

present in RCW 71.09.050(1) speaks to legal proceedings, and does not encompass forensic 

interviews." Supplemental Clerk's Papers (SCP) at 1 18. 

In support of his argument, Kistenrnacher notes that Division One of this court has stated, 

"Defendants have a statutory right to counsel at all stages of a commitment trial." In re Det. of 

Stout, 128 Wn. App. 21, 27-28, 114 P.3d 658 (2005), review granted, 156 Wn.2d 1030 (2006). 

Kistenmacher also notes that our Supreme Court has found that "the Legislature created the right 

to counsel only as to all stages leading to the initial trial of whether the person is a sexually 

violent predator, and not to further proceedings." In re Det. of Petersen, 138 Wn.2d 70, 92, 980 

Yet the courts in Stout and Petersen did not answer whether an "evaluation" under RCW 

71.09.040(4) is the equivalent of a "proceeding" under RCW 71.09.050(1). And Kistenrnacher 

fails to cite any authority for his proposition. 



In contrast, the State argues that this court should look to In the Matter of the 

Dependency of J.R. U -S., 126 Wn. App. 786, 1 10 P.3d 773 (2005), for guidance in interpreting 

RCW 71.09.050(1). In J.R. U-S., Division One of this court principally considered whether the 

courts in dependency proceedings abused their discretion when they allowed the parents' counsel 

to attend court-ordered psychological evaluations. J.R. U-S., 126 Wn. App. at 790. But it also 

considered whether the parents had a right to counsel at these evaluations under RCW 

13.34.090(2). JR .  U-S., 126 Wn. App. at 801. 

RCW 13.34.090(2) provides in relevant part, "At all stages of a proceeding in which a 

child is alleged to be dependent, the child's parent, guardian, or legal custodian has the right to 

be represented by counsel, and if indigent, to have counsel appointed for him or her by the 

The parents argued, much like Kistenmacher, that because the statute authorized the 

evaluations, they were a "proceeding" within the meaning of RCW 13.34.090(2). J R. U -S., 126 

Wn. App. at 801. Division One of this court disagreed. J.R. U.-5'. ,126 Wn. App. at 801. 

The court concluded: 

A psychological evaluation is not a "proceeding" or "stage" of the 
proceedings. It is one of the dispositional services ordered by the court. If the 
evaluation were considered a "stage" of the proceedings, then parents would have 
a right to counsel at every counseling appointment, every visit with their children, 
and every other dispositional activity in a dependency case. The parents' 
interpretation of the statute leads to absurd results, and we reject it. 

J.R. U -S., 126 Wn. App. at 802. 

By comparison, RCW 71.09.050(1) provides in relevant part, "At all stages of the proceedings 
under this chapter, any person subject to this chapter shall be entitled to the assistance of counsel, 
and if the person is indigent, the court shall appoint counsel to assist him or her." 



Because the relevant language of RCW 13.34.09(2) is very similar to the relevant 

language of RCW 7 1.09.050(1), we follow the reasoning of Division One in JR. U and hold 

that an evaluation under RCW 71.09.040(4) is not the equivalent of a "stage" or "proceeding" 

under RCW 71.09.050(1). To hold otherwise, alleged sexually violent predators would have a 

right to counsel at every counseling appointment, every visit with a worker at the Special 

Commitment Center, and every other dispositional activity in a sexually violent predator civil 

commitment case. Kistenmacher's interpretation of the statute leads to absurd results and we 

reject such an interpretati~n.~ 

11. CONSTITUTIONALRIGHT 

Second, Kistenmacher appears to argue that he has a constitutional right to have counsel 

present during his evaluation under chapter 71.09 RCW. He argues in vague terms that due 

process principles afford him this right. And he argues that the trial court erred in relying on 

Petersen because it pertains to post-commitment annual examinations under RCW 71.09.070, 

not pre-commitment evaluations under RCW 71.09.040(4). 

In Petersen, our Supreme Court held that "a committed sexually violent predator is not 

entitled to the presence of counsel during psychological evaluations under state or constitutional 

law." Petersen, 138 Wn.2d at 94. Although our Supreme Court examined a sexually violent 

predator's right to counsel during an annual examination under RCW 71.09.070, the principles 

underlying Petersen very much apply to the present case. 

In reaching its conclusion, our Supreme Court emphasized that proceedings under chapter 

71.09 RCW are civil, not criminal. Petersen, 138 Wn.2d at 91 (citing In re Pers. Restraint of 

State v. J P . ,  149.Wn.2d 444, 450, 69 P.3d 3 18 (2003) (courts must avoid absurd results when 
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Young, 122 Wn.2d 1, 23, 857 P.2d 989 (1993)). As such, a sexually violent predator is in no 

danger of incriminating himself and he has no Fifth Amendment constitutional right to counsel 

during an annual psychological evaluation. Petersen, 138 Wn.2d at 91. Similarly, because a 

personal interview by a psychologist is not a "criminal prosecution," a sexually violent predator 

has no Sixth Amendment right to "assistance of counsel." Petersen, 138 Wn.2d at 91 (citing 

U.S. CONST.amend. VI). 

In the present case, we need not address any application of the Fifth or Sixth Amendment 

rights. Kistenmacher has not presented us with a criminal case in which any information gained 

at his evaluation is purported to be used against him; nor has Kistenmacher presented us with any 

reason to believe that the statute of limitations would allow the State to bring additional charges 

against him based on the information gained at his evaluation. 

Having rejected these constitutional challenges, our Supreme Court in Petersen 

concluded that "whatever constitutional right [a sexually violent predator] may have to counsel 

during the psychological evaluation must flow from considerations of fundamental fairness." 

Petersen, 138 Wn.2d at 91. Our Supreme Court went on to state: 

That is, it is possible to postulate that a biased or negligent psychologist in the 
employ of the State may conduct a tendentious or careless examination and reach 
an unsupportable or incorrect conclusion about [a sexually violent predator's] 
fitness for release. Any concerns about such an interview, however, are wholly 
cured by [his] statutory right to have experts evaluate him and testify on his 
behalf, and the right to have the court appoint an expert if he can prove indigency. 
[He] has not availed himself of his right to present expert evidence to rebut the 
evaluation by the State's psychologist. Thus, neither specific constitutional 
mandates nor fundamental fairness requires the presence of an attorney at the 
annual psychological evaluation. 

Petersen, 138 Wn.2d at 91-92. 

interpreting statutes). 

8 



Here, relying on our Supreme Court's analysis in Petersen, we likewise hold that 

constitutional law and fundamental fairness do not entitle an alleged sexually violent predator to 

the presence of counsel during an evaluation under RCW 71.09.040(4). 

111. RIGHTBASEDON STATE'SACTIONS 

Third, Kistenmacher nevertheless claims that the State's actions granted him a right to  the 

presence of counsel at his evaluation. 

Kistenrnacher moved to suppress Dr. Goldberg's testimony because on July 19, 2004, 

John Rockwell, an SCC forensic therapist, provided Kistenrnacher with,a form titled, "NOTICE 

OF EVALUATION AS A SEXUALLY VIOLENT PREDATOR." Br. of Appellant at 

Appendix A. This form contained two boxes titled, "EVALUATION CONSENT" and 

"WAIVER OF ATTORNEY PRESENCE." Br. of Appellant at Appendix A. This form in part 

stated, "I may have my attorney present during the clinical interview portion of the evaluation for 

the purpose of commitment." Br, of Appellant at Appendix A. Kistenmacher agreed to 

participate in the evaluation, but he requested that his attorney be present during the clinical 

interview. 

According to the State, Rockwell said: 


[Tlhis [form] is part of their intake packet. Now, once they're in there with the 

intake worker, what he does is do an evaluation of past treatment history, 

offenses, then they encourage them to go into the treatment at the SCC . . . . 

Maybe this form is for the purpose of the treatment that they do there, I don't 

know. 

1 Report of Proceedings (RP) (March 18, 2005) at 13-14. Yet, the State also claimed that 

Rockwell said that "this is just a form, that it is a new form, not the form they have been using 



. . . . He doesn't know where it came from other than the forms committee." 1 RP at 8-9. 

Finally, the State claimed, "[Rockwell] said he just shoved it in a file." 1 RP at 15. 

Later, on August 2, 2004, Dr. Goldberg provided Kistenmacher with yet another form 

titled, "NOTICE OF EVALUATION AS A SEXUALLY VIOLENT PREDATOR." Br. of 

Appellant at Appendix B. This form contained the box titled, "EVALUATION CONSENT," but 

it did not contain the box titled, "WAIVER OF ATTORNEY PRESENCE." Br. of Appellant at 

Appendix B. Nevertheless, Kistenmacher still agreed to participate in the evaluation. 

At trial, Kistenrnacher testified that he did not know Dr. Goldberg nor why he was 

performing an evaluation. Kistenmacher continued, "I didn't know whether he was for me or for 

the [Sltate. I did not know if I should have my lawyer present or if I should refuse to cooperate 

without my lawyer." 2 RP (Mar. 21, 2005) at 6. Even so, Kistenrnacher did not ask for his 

attorney to be present. 

Dr. Goldberg testified that Kistenmacher did not have any questions about the form and 

never asked for his attorney to be present. And Dr. Goldberg testified that he had never seen the 

form that Rockwell provided to Kistenmacher. 

During the evaluation by Dr. Goldberg, Kistenrnacher disclosed 28 separate incidents of 

sexual contact or sexual exposure involving minor^.^ Kistenmacher had previously admitted to 

these incidents during a SSOSA evaluation conducted in 1995. He disclosed these incidents to 

his own expert and he disclosed these incidents at his deposition, which his attorney attended. 

Ultimately, Dr. Goldberg diagnosed Kistenrnacher as suffering from exhibitiossm and 
paraphilia (pedophilia). And based on actuarial instruments, Dr. Goldberg concluded that 
Kistenmacher could be considered likely to re-offend in a violent and sexually predatory manner. 
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Based on the State's actions, Kistenmacher simply argues that "the State is bound by 

Rockwell's assertion and that even if no right existed prior to the hearing, the [Sltate is bound by 

its employee, and that to attempt to abridge or curtail that right at a subsequent hearing is 

disingenuous." Br. of Appellant at 25. 

We need not consider Kistenmacher's arguments as he has not developed them in his 

brief and he has not supported them with any legal authority. Holland v. City ofTacoma, 90 Wn. 

App. 533, 538, 954 P.2d 290 (passing treatment of an issue or lack of reasoned argument is 

insufficient to merit judicial consideration), review denied, 136 Wn.2d 10 15 (1 998); RAP 

10.3(a)(5) (appellate brief should contain argument supporting issues presented for review, 

citations to legal authority, and references to relevant part of the record). 

And although equitable estoppel may be asserted against the government, Kistenmacher 

has not asserted it and cannot comply with the test set forth in Department of Ecology v. 

Campbell & Gwinn, L. L.C., 146 Wn.2d 1, 20, 43 P.3d 4 (2002), because he cannot show either 

reliance or injury. As we previously observed, Kistenmacher simply objects to the very 

admissions he already made in his 1995 SSOSA evaluation and in his videotaped deposition, 

which was taken in the presence of his attorney and later played at his trial. In addition, at his 

evaluation with Dr. Goldberg, Kistenmacher did not assert his request for his attorney's 

presence. And he offers no evidence to show that the outcome of Dr. Goldberg's evaluation 

would have differed if his attorney had been present or that Rockwell was acting as a state agent. 

Additionally, Kistenmacher has made no showing that the absence of counsel at his 

evaluation prejudiced him. Thus, we reject Kistenmacher's arguments concerning the original 

form purporting to grant him the right of counsel at the time of his psycholo~ical evaluation. 



A majority of the panel having determined that only the foregoing portion of this opinion 

will be printed in the Washington Appellate Reports and that the remainder shall be filed for 

public record pursuant to RCW 2.06.040, it is so ordered. 

IV. ADMISSION TESTSOF ACTUARIAL 

Kistenmacher argues that the trial court erred in admitting evidence of actuarial 

instruments under ER 4 0 3 , ~  ER 702 ,~  and Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 

1923). The State used these actuarial instruments to compare Kistenrnacher's risk of future 

dangerousness to other sexual offenders. But Kistenmacher argues that the State should have 

used these actuarial instruments to compare his risk of future dangerousness with other similarly 

aged sexual offenders.' It appears that the crux of Kistenmacher's argument is that the State 

somehow relied on novel scientific evidence. 

If Kistenrnacher is correct that the State relied on novel scientific evidence, then the trial 

court should have applied the standard set forth in Frye to determine whether evidence based on 

novel scientific procedures is admissible. In re Det. of Thorell, 149 Wn.2d 724, 754, 72 P.3d 

708 (2003), cert denied, 541 U.S. 990 (2004). The Frye standard requires a trial court to 

determine whether a scientific theory or principle "has achieved general acceptance in the 

"Although relevant, evidence may be excluded if its probative value is substantially outweighed 
by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presentation of cumulative evidence." 
ER 403. 

* "If scientific, technical, or other specialized knowledge will assist the trier,of fact to understand 
the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the form of an opinion or otherwise." 
ER 702. 

As of the trial, Kistenmacher was 63 years old. 



relevant scientific community." State v. Martin, 101 Wn.2d 713, 719, 684 P.2d 651 (1984). 

Under Frye, "[tlhe core concern . . . is only whether the evidence being offered is based on 

established scientific methodology." State v. Cauthron, 120 Wn.2d 879, 889, 846 P.2d 502 

(1 993). 

But Kistenmacher is not correct. Our Supreme Court has already "accepted evidence of 

predictions of future dangerousness in [sexually violent predator] commitment hearings as based 

on established scientific methodology and declined to require a separate hearing under Frye." 

Thorell, 149 Wn.2d at 755. Based on established precedent, our Supreme Court noted that "the 

Frye standard has been satisfied by both clinical and actuarial determinations of future 

dangerousness." Thorell, 149 Wn.2d at 756. 

Nevertheless, Kistenmacher argues that the evidence of the actuarial instruments was 

"substantially confusing, carried a great potential to mislead the jury, and was plainly prejudicial. 

Its reliability, and thus probative value, was dubious." Br. of Appellant at 35. But as the State 

correctly notes, Kistenmacher never objected to the admission of any of this evidence at trial.'' 

A party cannot appeal a ruling admitting evidence unless the party makes a timely and 

specific objection to the admission of the evidence. State v. Avendano-Lopez, 79 Wn. App. 706, 

710, 904 P.3d 324 (1 999 ,  review denied, 129 Wn.2d 1007,917 P.2d 129 (1996) (citing ER 103). 

Kistenmacher's failure to object to the admission of the evidence at trial or to the testimony of 

Dr. Goldberg precludes appellate review. State v. Perez-Cervantes, 141 Wn.2d 468,482, 6 P.3d 

lo  If anything, Kistenmacher's arguments go to the weight of the evidence, not its admissibility. 
Kistenmacher had other psychology experts testify on his behalf. 



1 160 (2000); State v. Guloy, 104 Wn.2d 412, 421, 705 P.2d 1182 (1985), cert. denied, 475 U.S. 

1020 (1986). 

Affirmed. 

4 7 5Bridgew ter, LIJ<J. 


We concur: 


V 
/ 

Van '~e ren ,A.C.J. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

