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I. RESTATEMENT OF ASSIGNMENTS AND ISSUES ON
APPEAL AND CROSS-APPEAL

A. Plaintiff proved its'prima facie case
for negligence and it was error to
dismiss this claim.

1. What is the prima facie case for
negligence?

2. What is the duty of care owed by
officers to innocent property owners
during execution of a search warrant
and what is the duty of the cities
that employ the officers?

3. Did the Plaintiff prove Defendant
breached its duty of care?

4. Is the question of the reasonableness
of using the battering rams to open
doors during the execution of a
search warrant a factual issue for
the trier of fact?

5. Did the Plaintiff show proximate
cause and damages?

6. Is the City of Kent negligent for
failure to adequately train for and
supervise the use of battering rams

7. Is the City of Kent vicariously
negligence for the acts of the
officers?

8. Does the public duty doctrine apply?

B. Plaintiff proved its prima facie case
for trespass and it was error to dismiss
this c¢laim

1. What is the prima facie case for
trespass?

2. Were the officers justified and/or

1



privileged to destroy Plaintiff’s
doors and door jams during the
execution of the search warrant
and could the City of Kent use any
such privilege or justification?

Plaintiff proved its prima facie case
for Unconstitutional "taking"”

1. What is the prima facie case for
an Unconstitutional taking and can
it include activities engaged in
by officers executing a search
warrant?

2. Were the officers justified and/or
priviliged to destroy Plaintiff’s
doors and doorjambs during the
execution of the search warrant
or does the EGGLESTON holding only
apply to preservation of evidence?

The Defendant City of Kent waived its
conditional immunity by acting as a
swat team without authority

1. Did use of a swat team prior to valid

consideration of the Inter-local
Cooperative Agreement violate the
delegation doctrine?

2. Did violation of the delegation
doctrine by Kent’'s executive
department void its authority?

3. Did the City of Kent waive its
conditional immunity by acting
without authority in using a swat
team? : :

The trial court should not have awarded
costs and attorneys fees to the City of

Kent



1. If the summary judgment is reversed,
so should the award of fees to City
if Kent?

F. This court should award fees to
Appellant Brutsche pursuant to 42
USC Sec. 1988(b)

1. Can fees be awarded pursuant to
42 U.S.C. Sec. 19887

G. PThere is no qualified immunity for
the City of Kent.

1. Can a municipality enjoy the
gqualified immunity of its officers?

2. Can there be a qualified immunity
for the City’s negligence in failing
to supervise or train?

H. The trial court did not abuse its
discretion in fixing the amount of
fees awarded to City of Kent, but the
award should be vacated with the
summary judgment

1. Should the award of fees be vacated
along with the summary judgment?

2. Did the trial court abuse its
discretion in setting the amount
of fees awarded to City of Kent?

I. The trial court made clear findings and
conclusions based on a sufficient record
in setting the amount of fees for Kent.

1. Did the trial court’s award of fees
indicate the court’s finding as to
the material issue of the amount of
reasonable and necessary fees?

2. Did the City of Kent waive any
objections by preparing and
proposing the form of the award?

3



J. Fees should be awarded to Appellant

1. Should attorneys fees be awarded to
Brutsche on appeal?

2. Should any fees be awarded to
Respondent?

II. SUPPLEMENTAL STATEMENT OF THE CASE

The key fact in this case is that there never
were any code violations nor drugs on the
property. Although the city’s Code Enforcement
Officer may have "red tagged" the property, this
was due to the lack of doors after the raid. See
Publication of Deposition, C.P. 207, lines 16-25.
Plaintiff mitigated the damages by hiring a
contractor to replace the doors and doorjambs.
Certification of Leo C. Brutsche..., C.P. 136,
paragraphs 10 and 11. The officers looking for
drugs found nothiﬁg and filed their Inventory And

Return of Search Warrant indicating that "no
property was seized". See Affidavit of Attestation
of Documents, C.P. 87. The red tag issue was
dropped after Mr. Werner reéaired the doors.
Certification of Leo C. Brutsche... C.P. 137,

paragraph 14. At his deposition, the Inspector

indicated that the mobile home was a "manufactured



structure” and he did not have authority to red
tag the mobile. Publication of Deposition, C.P.
205, line 23 through page 206, line 5, Thus,
neither the officers looking for code violations
nor the officers looking for drugs found any
evidence; Thus, no officer was preserving any
evidence such as the blood spattered wall in the
EGGLESTON case.

Another important fact omitted in the
Respondents brief was the military nature of the
raid. The swat team entered the compound with an
armored personnel carrierf Publication of
Deposition, C.P. 208, lines 1-10@. Inspector
Swanberg described it as a "squat, long, tank".

. Id. at line 5. Jim Brutsche was not running into
his home to resist arrest, correct code violations
or hide drugs, but to escape an ATF, Waco-style
attack by thirty pfficers with military vehicles.

The Brief of Respondent c¢laims that inside
the mobile home, Jim Brutsche resisted arrest and
that was the basis for the decision to enter the
other structures immediately to prevent others

from arming themselves or destroying drugs.



O0f course there were no others and there were no
drugs, but the alleged resistance contradicts the
facts alleged by Brutsche:
13. I do not believe Jim resisted arrest
The police use of the battering ram
broke the glass of the mobile home. I saw
lacerations to Jim’s face and chest from
broken glass on the floor. I saw the trauma
impact to his forehead. I saw wounds to his
back which I believe to be taser wounds.
After the raid, I saw the large pool of blood
on the floor of the mobile home where Jim had
lain on the floor. I believe that Jim’s
wounds were caused by the police as he lay on
the floor. ’
Certification of Leo €. Brutsche...C.P. 135,
paragraph 13. Lacerations to the chest from
broken glass on the floor imply there was no
registance. Inspector Swanberg also saw the
large pool of blood on the floor near the door
during his inspection- for . code violations.
Publication of Deposition, C.P. 204. If there
was no resistance other than trying to keep off
the glass while being hand-cuffed, then the
Respondent’s rationale for breaching Plaintiff’'s
doors without keys evaporates.
Another important fact ignored by the
Respondent is that when the Plaintiff approached

Sergeant Sidell about using keys, he offered his
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keys to the Sergeant and well as offered to escort
the officers and open the doors for them.

See Certificate of Leo C. Brutsche, C.P. 135
paragraph 5 (offers keys to Sidell), C.P. 136,
lines 6-9 (offers to escort officers). If there
was a 1egitimate'concern for Leo’'s safety during
the raid, then the officers could have just
borrowed the keys gnd_used them to open the doors.
As explained by Brutsche:

7. I believe.the custom or practice of using

a battering ram to breach the doors is

unreasonable under the circumstances here.

Use of my keys would be much quicker and

quieter, making the entry much safer for the

officers. Also, keys would not damage the
doors and the door jams like the battering
ram. '
Certification of Leo C. Brutsche...C.P. 135,
paragraph 7.

The availability of keys raises the issue of
the reasonableness of using battering rams to
enter the warehouse and the buildings occupied by
the tenants that were not included in the search
warrant. The officers claimed they used battering
rams or "breaching devices" on the doors to gain
access as quickly as possible to minimize officer

safety concerns. See Declaration of Darren

7



Majack..., C.P. 45, lines 10-16. However, the
City never disputed Brutsche’s assertion that the
keys would have been quicker, gquieter and
therefore safer for the officers. As explained by
Brutsche:

At the time, I offered my keys to the
officer in charge, Sergeant Jaime Sidell, and
I offered to escort the officers around my
property and open all doors for them.
Sergeant Sidell rejected my offer saying
"...we have our own way of getting in
meaning use of the battering ram was the
Defendants’ officially sanctioned policy.

Affidavit Opposing 12(B)(6) Motion, C.P. 32, lines
12-17.

Another issue of fact that the City glosses
over is whether thg officers from other towns were
assisting Kent inhéﬁecutin§ the search warrant as
allowed under R.C.W. 10.93;@70(3) or whether the
outside officers were not éssisting but in charge,
and therefore beyqnd the reach of Kent’s command
structure and supe:vision. Officer Villa stated
that he is an officer from Tukwila but that he was
in charge. Declaration of Lieutenant Mike
villa..., C.P. 49;‘1ine 27 through C.P. 50, line
3. Mr. Brutsche assumed‘Sergeant Sidell was in
charge. Declaratidﬁ of Leokc. Brutsche..., C.P.

8



135, paragraph 6. =~ Code Enforcement Officer
Swanberg was in charge of the code violations
inspection and "red-tagged" the property for no
doors. Swanberg should have stopped the door
battering as it led to the code violation.
Publication of Deposition, C.P. 197, lines 8-25.
The facts of this case show that no one was in
charge because the City of Kent had failed to
supervise the raid and did not have a mutual law
enforcement assistance agreement in place to
maintain a command.structure.that would have
prevented the door bashing getting out of hand.

Finally, Plaintiff must once again correct
the City’s slander regarding Jim Brutsche. The
City insists on mainﬁaining‘that Jim Brutsche'’'s
death in 2004, one year after the raid, was due to
the explosion of % meth lab. Plaintiff has
always maintaineduihat what happened a year after
the raid is irrelevant, however, has always
vindicated Jim by‘corrécting the City’s slander by
explaining that Jim’s death was due to a propane
tank leak and has>nothing to do with any

methamphetamine lab. See Certification of Leo C.

9



Brutsche, C.P. 137. paragraph 15.
IIT. ARGUMENT

A. The officers should not have
battered down the doors.

The gravaﬁen of Plaintiff’s c¢laim is that the
City andlits agents should not have entered the
Plaintiff’s buildings by using a battering ram in
a manner_that destroyed the doors and doorjambs.
ﬁiaintiffloffered to let the officers use his
keys, but the offer was rejectéd. Certification
of Leo C. Brutsche... C.P. 155, paragraph 5.
Alternatives would be to use a burglars tool, or a
crow bar to force the latch past the strike plate.
As stated by Brutsche, the claims that. there
were drugs or meth labs or weapons on the property
were false. Certification of Leo C. Brutsche...
C.P. 135, paragraph 9. Leo Bfutsche visited his
son almost daily and never saw any indication of
illicit activities. Certification of Leo C.
Brutsche..., C.P. 136, paragraph 12. Furthermdre.

the Return Affidavit showed that no evidence was

10



seized, prdving that there were no illicit
activities at the property. See Affidavit of
Attestation..., C.P. 87, paragraph 7. This all
goes tolshow that the search warrant was based on
one-sided and faulty information.

The City destroyed the doors and doorjambs
by inviting the officers to Plaintiff’s property
but failing to supervise them or train them in how
to enter locked doors with available keys. In
any event, these are factual issues for a jury.
GOLDSBY vs STEWART, 158 Wash. 39 (1930).

B. .Destroying the doors and doorjambs
‘ constituted a compensable taking

1. Police power regulation
can trigger a "taking"

The Brief of Respondent/Cross-Appellant City
of Kent (herein "Brief of Respondent”) asserts
that the police power and power of eminent domain.
are two distinct and separate powers, and that
there can never be a "taking” when a municipality
exercises its police power. Actually, "takings”
often occur from exercise of the police power as

when the state regulates tenancy obligations.
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MANF. HOUSING vs STATE, 142 Wn.2d 347 (2000). A
noted commentator observed:

One of the most interesting issues in
eminent domain cases is the question of what
constitutes a "taking"” of private property
for which just compensation should be made.
Recently, much of the debate surrounding
takings has concerned land use regulations.
Land use regulations have been attacked as.
"takings" under this provision as well as
under the due process clause.

Utter and Spitzer,"THE WASHINGTON STATE
CONSTITUTION, page 31, on Article I Section 16.
Justice Utter went on to discuss the
"Orion~-Presbytery” test for when regulation
constitutes a taking. Id. Today, the case of
GUIMONT vs CLARK provides the analytical framework
for a regulatory taking. 121 Wn2d 586 (1993).
As stated in GUIMONT, a "taking" involves any
governmental action that
...destroys or derogates any fundamental
attribute of property ownership, including
the right to possess, to exclude others,
to dispose of property, or to make some
economically viable use of the property
GUIMONT. vs CLARKE, 121, Wn.2d 586, 603 (1993).
A recent case involving police powers and

whether its exercise constituted a taking was DES

MOINES vs GRAY BUISNESSES. 130 Wn. App. 600

12



(Div.I, 2005). The Court reviewed a municipal
regulation precluding mobile home parks from
leasing. to new tenants without the owner filing a
site plan. The Court held that the regulation
did not constitute a regulatory taking as the
restriction on use (renting to mobile home owners)
did not eliminate a fundamental attribute of
ownership like the right of first refusal in
MANUFACTURED HOUSINGr 142 Wn.2d 347, 370 (2000).
What is particularly interesting about the
DES MOINES case is_phat“the trial court treated
the regulation as an inverse condemnation,
awarding attorneyé fees pufsuant to R.C.W.
8.25.075. See DES MOINES, supra, at 607,
in the FACTS sectién. } In layman’'s terms, the
power of eminent doﬁain'is the power to initiate
condemnation pursﬁ%ﬁt to Titie 8 R.C.W. and is
distinguished from 6ther govgrnment powers by the
initial legislative pronouﬁcément of a public use
and necessity. In"GRA? BUSINESSES. Division I
used the phrase "powéf of‘eminent domain” to
refer to any taking of private property for a

public use during a physical occupation. DES
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MOINES vs GRAY BUSiNESSES. 130 Wn. App. 600
(2005); 2005 Wn. Aép. LEXIS 3090, page 8; HN 4.
The DES MOINES Court was foilowing the Supreme
Court’s definition in MANUFACTURED HOUSING that
the power of eminent domain under Article I,
Section 16 of the State Constitution includes all
government takings of private property, whethef
for public or private use. See MAN'F HOUSING,

142 Wn.2d 347, at 369. Using this Court’s
definition of the power of eminent domain rather
than the narrow sense of“the phrase used by
Respondent, the Brutsche taking would be an
exercise of the péwer of eminent domain as the
swat team~destroyed_th¢ doors and doorjambs for
their own personai ééfety which served the public
interest of officéf»safety and occurred during
their occupation olerutsche’s property. See
Declaration of Darrén Majack..., C.P. 45,
paragraph 10. Certificatidn'pf Leo C¢. Brutsche...,
C.P. 135. Accordiﬁg'to the.the Court of Appeals,
", ..the analysis ends there, and the public entity
must pay compensaﬁiqn." Id.

Whether the underlying regulation is an

14



exercise of the police power or eminent domain
does not determine whether this is a "taking"™ but
rather what is the "actual effect"”. MANUFACTURED
HOUSING, supra at 369. In MANUAFACTURED HOUSING,
the actuél-effect of the right of first refusal
was to transfer the right to sell from the park
owner to the tenants. Id. at 366. also LORETTO
vs TELEPROMPTER MANHATTAN CATV CORP. 458 U.S.419,
102 S. Ct. 3164 (1982)(invasive taking). Even in
a regulatory taking as in’GRAY BUSINESSES the
court must engage in ad hoc factual inquires into
the particular economic impact of the regulation
on specific property under the case’s unique
circumstances. |

Brutsche alleged that the particular econonmic
impact of the swat.team using a battering ram
on his doors was to diminish the value of. his
property by $30,0¢0.00, ﬁhich he mitigated by
hiring the carpenter, Mr. Warner to repair the
doors and doorjambs a£ the reasonable cost of
$4,921.51. Certification of Leo C. Brutsche...,
C.P. 136, paragraphs 1@ and 11. Gray Businesses

L.L.C. did not suffer any destruction of property

15



and had the alternatives of renting the spaces for
drayage, condominumising the spaces and selling
them to the tenants,.or just submitting the site
plan and continue .renting to mobile home owners.
Brutsche had no alternatives because the City
red-tagged his property. Certification of Leo C.
Brutsche..., C.P. 88, paragraph 14. In any
event, the trial gourt below granted summary
judgment without studying the "actual effect" of
the door bashing and withou; any economic
balancing of the City's‘aversion to using the
quicker, quieter and_safer mechanism of keys
versus the private‘propertyvowner’s interest in
having doors to keép out vagrants and vermin.
Order Granting.Defgndant»City..., C.P. 225-227.
Thus, if this court éan not order the trial court
to reverse and entér judgment for Plaintiff, at
least it should be:remanded for a takings
analysis. DES MOﬂIES. §gg£§
2. Thé destruction of Plaintiff’s
doors and doorjambs was a
taking per se
Some government takinéé permanently deprive

a property owner of his property and are takings

le



"per se". LORETTO vs TELEPROMPTER MANHATTAN CATV
CORP, 458 U.s. 41§, 426, 102 S. Ct. 3164 (1982).
Such takings arise from a permanent physical
occupation and result in a taking without regard
to other factors a Court woﬁld examine in a
regulatory taking. LORETTO, at 426. Other
takings occur when a-government acts under its
police power to rggulate the use of property.
PENN CENTRAL<TRAN$PORTATION C0., vs NEW YORK, 438
U.S. 104, 98 S. Ct. 2646 (1978).

Washington State Courts also look to see if
there has been some ph?sical-invasion resulting in
permanent damage. WASH. CONST., Art.I, Sec. 16;
See GUNWALL analysis in MANUFATURED HOUSING, supra
at 356-360. Any governmental activity that
invades or interferes with the right to use and
enjoy property is a takiné; PRUITT vs DOUGLAS
COUNTY, 116 Wn. Aép. 547,.559 (2003). The right
to compensation ié detefmined.by asking whether
the governmental actibn depfived the property
owner of a valuable‘fight. éﬁch as the right to
occupy and possess, the right to exclude others.

MANUFATURED HOUS. CMTYS. OF WASH. 142 Wn.2d 347,
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367 (2000). With their destruction, Plaintiff
lost the right to possess his doors and without
the doors he lost the right to exclude others from
his property.

3. EGGLESTON is restricted to cases
involving the preservation of
evidence

Both the majority and the minbrity in
EGGLESTON vs PIERCE COUNTY, recognized that
actions taken by a City using its police powers
can result in a compensable taking when the action
goes "too far". 148 Wn2d 760, n.6, (2003) dissents
of J. Alexander, J. Ireland and J. Sanders.. The
majority opinion cited the horn book case of PA.
COAL CO., vs MAHON, 260 U.S. 393, 43 §. Ct. 158
(1922). The majority’s holding only applies to
the preservation of evidence and is:

Based on the principles underlying our
jurisprudence and evidence from an 1886
Oregon Supreme Court case, we conclude that
in 1889, the production of evidence or
testimony would not have been considered a
taking. :

BGGLESTON, supra at 769. Brutsche’s doors and
doorjambs were not_preserved as evidence, but were
smashed to splintérs.  The resulting kindling was

not taken as evidence‘nor did the swat team make
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any effort to preserve the kindling for some
criminal prosecution.

The EGGLESTON court went on to stress:

We stress we do not examine the applicability

of substantive or procedural due process, the

fourth fifth, or fourteenth amendments to the

United States Constitution, Washington

Constitution article I, section 7, arbitrary

and capricious governmental action, outrage,

trespass, 42 U.S.C. Sec. 1983, or any other

cause of action that might be brought.
BGGLESTON, supra at 775-6. Thus, the EGGLESTON
holding is expreséiy limited to state takings
claims for the temporary taking of evidence.

The dissenting opinions (Ireland, Alexander
and Sanders) all.ﬁoqused on how an actual
destruction of property should be a "taking",
following decisions in other States (e.g. STEELE
vs HOUSTON, 603 S.W.2d 786 (Tex., 1980)) and
Federal courts reviewing the issue under the U.S.
Constitution (e.g. PORTER vs UNITED STATES, 473
F.2d 1329 (5th Cir, 1976))f But the majority
(Chambers) was careful to point out that Mrs.
Eggleston could have asked the lower court to
limit or review the evidence preservation order,
~thereby minimizing_its effects. EGGLESTON at 776.

There was no evidence to preserve from the
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raid on Brutsche’'s property. The return of the
search warrant indicates‘that no property was
seized. C.P. 87. The doors and door jams were not
seized as evidence But simply smashed to pieces.
Thus, the EGGLESTON hoiding does not apply, and
its dicta simply suggests that if Defendants had
taken the doors as evidence, they could be
returned without incurring a state takings action.

C. Police executing a,seérch warrant are
subject to c¢laims for negligence

1. The City of Kent owed a duty
of reasonable care to Plaintiff.

The duty that generally’applies in negligence
cases is the duty to exercise ordinary care.
MATHIS vs AMMONS, 84 Wn.App. 411, 415-16 (Div.II,
1996). Furthermore, Respondent and its officers
have a specific dﬁty to avoid unnecessary damage
to property when executing a search warrant.
GOLDSBY vs STEWART, 158 Wash. 39, 41 (1930). As
stated by the Supreme Court:

In executing a search warrant, officers of

the law should do no unnecessary damage to

the property to be examined, and should so
conduct the search as to do the least damage
to the property consistent with a thorough

investigation. E

GOLDSBY vs STEWART, supra at 41. The GOLDSBY case
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involved officers removing a door during execution
of a search warrant for use as evidence. Id. The
Supreme Court held that whether or not respondents
had, in searching appellant’s property,
unnecessarily damaged the same, and thereby
rendered themselves liable to appellant was a
matter for the jury to decide. GOLDSBY, at 41-42.
In WALKER vs CITY OF DENVER, the plaintiff’s
actions for trespass and conversion were
reinstated because the officers had destroyed a
baf and removed other fixtures during execution of
a search warrant for illicit alcohol sales. 720
P.2d 619, 621 (1968). |
Officers who»enter uhder a warrant and

rightfully seize,dexﬁain prqéerty, but wrongfully
seize other property ére liable as trespassers ab
initio for the propertybwrongfully seized. U.S.
vs NINE-200 BARRELL TANKS OF BEER, 6 F.2d 401 (D.
Rhode island, 1925); See also STORK RESTAURANT
CORP. vs MCCAMPBEhL; 55 F.2d 687 (1932).

| Respondent’s cite to KEATS vs VANCOUVER is
misplaced. Division II held that police officers

owe no duty to use reasonable care to avoid
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inadvertent inflidtion of emotional distress on
the subjects of criminal investigations. KEATES,
73 Wn.App. at 269. the courﬁ went on to say:

This does not mean that plaintiffs may not

obtain emotional distress damages as

compensation for the officers breach of some

other duty.
Thus, KEATES expressly does not apply to
Brutsche’s claim for breach of the duty to use
reasonable care not to damage property, and
expressly does not appiy to Brutsche’'s c¢laim for
actual, but mitigated, diminution damages. The
Amended Complaint does not even ask for emotional
distress damages..AThe holding in KEATS simply
carves out a narrow exception for emotional
distress cases that proves.the general rule that
officers ove reasénable care to property owners
when—cqnducting police aétivities. BENDER vs
SEATTLE, 99 Wn.2d‘582,>589—90 (1983).

Generally, everYone hasbthe duty to exercise
ordinary care, unless thg legislature proscribes
certain conduct, in‘which case the statute
establishes the standard of care. CALLAN vs
O’NEIL, 20 Wash. App.l32, 36—7 (Div.I, 1978).

The officers using the battering rams to
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enter Plaintiff!sxbuildings owed reasonable care
not to do unnecesSéry damage. GOLDSBY vs STEWART,
158 Wash. 39, 41 (1930)

The City of Kent had the duties to train and
supervise any swat teanm, aé the agency with
primary territorial jurisdiction. SHEIMO vs
BENGSTON}v64 Wn. App. 545, 550 (1992); R.C.W.
10.93.020(7). The City of Kent is liable for
claims against the swat team members as the
primary commissioning agency. R.C.W. 10.93.040.
The City of Kent has other statutory duties with
regard to employing'an extrafjurisdictional swat
team. R.C.W. 39.347030(2)(2®Q3); R.C.W.

39.34.040 (2003). Tﬁus, the City and its
officers owed duties of care to Plaintiff which
were breached. N

2. Negligence is not a new cause
of action

Respondent claims that the abolition of
sovereign immunity did not create any new causes
of action. However, officers have been liable
for their tortious conduct dUring execution of
search warrants since, at least, 1930, which
predates the.waiver of municipal liability in
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R.C.W. 4.96.010 as well as the waiver of State
sovereign immunity in R.C.W. 4.92.090. GOLDSBY
vs STEWART, 158 Wash. 39 (1939).
3. This case does not involve any
public duty, only the private
duty owed to a private citizen
regarding his private property
Brutsche’s Amended Complaint does not allege
a breach of any public duty, only the breach of a
private duty owed to him, a”brivate person, to use
ordinary care when handling his private property.
See Amended Complaiht, c¢.P. 3-7. Respondent’s
reliance on cases such as DEVER and KEATS is
misplaced because fhey‘involved an alleged breach
of the duty to coﬁduct‘criminal investigations
carefully. KEATS v§ VANCOUVER, 73 Wn. App. 257,
269 (-1994). Becau;e:the Amended Complaint does
not allege breach of é publi¢ duty, Respondent
makes up a "duty to protect public safety”, then
alleges its a publ;é duty anﬁ not a duty owed to
Brutsche individually. The‘Respondent does not
address the applicable cases of BENDER vs SEATTLE
and EMPLOYCO PERSQNNEL vs»SEATTLE, which deal with
private duties owéd to.private parties such as
Brutsche. In. the iéﬁdmark &écision of BENDER vs
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SEATTLE, our Supremeé Court held that police
officers were not immune from tort liability for
their discretionary acts impinging on private
rights during an investigation of a crime. 99
Wn2d 582, 589-90. BENDER involved a local
jeweler’s right to be free from slander and false
arrest and there was never any "public duty”
involved, only Bender’s private rights. Bender
was not complaining about breach of the public
duty to conduct ipvestigatiqns, but the private
duties not to slander or assault. Id.

Another landmark decision was EMPLOYCO
PERSONNEL vs SEATTLE, where the Supreme Court held
that a municipal corporation could be held liable
for the property damage arising from an employee’s
negligence in failing to identify the location of
a underground electrical line. 117 Wn.2d 606,
615-6. (1991), As stated by the Court:

A municipality may be held liable for
injuries to property belonging to another.

It is firmly established that in a proper

case a city may be held liable on the theory

of negligence. A c¢ity may be held liable
for either a negligent act of commission

or a negligent act of omission. A city’s

negligence need not be the sole cause of an

injury, but if its negligence concurs with

that of another to produce a wrong, both of
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the torfeasors may be held liable.
117 Wn.2d at 615-16.

Thus, there is no sovereign immuhity for
torts, either intentional or caused through
negligence, when the injury is to a private right,
such és Plaintiff’s private property rights.
EMPLOYCO PERSONNEL, supra. Cases dealing with
public rights or public duties are inapplicable
to this case where the only right being enforced
is a single plaintiff’s private right to peaceably
enjoy his private property.

4. The Defendant brought the swat
team to Plaintiff’s property
but failed to supervise the
team

Plaintiff alleges that the City was negligent
in failing to train and supervise the officers in
using the battering ram. C.P. 5. lines 6-13
{Amended Complaint). The Brief of Respondent did
not address Appellant’s assertion that the
negligence of the officers in destroying
Brutsche’s windows, doors and doorjambs is
merely a concurrent negligence to the City’s
négligence in.emplpying untrained swat teams for
search warrants and in failing to maintain a
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supervisory chain of command over the
non-employee, extra-jurisdictional team. .

See Brief of Appellant, Section III. A. 4.

- Nor did the Brief of Respondent éuestion the .
vicarious liability of the City fbr acts of its
officers. See Brief of Appellant, Section IITI. A.5
The City is liable for thebacts of its offiéers
and those acting under its authority both
statutorily under R.C.W. 10.93.040 as well as
under respondeat superior. HOUSER vs CITY OF
REDMOND, 91 Wn.2d 36, 40 (1978); SAVAGE vs STATE.
127 Wn.2d 434, 439 k1995). :

D. Destruction of the doors and doorjambs
constituted a trespass.

BRADLEY vs AMERICAN SMELTING is analogous to
this case because the tortfeasor (ASARCO and Kent)
caused injury to property of the plaintiff (people
-1iving in- Ruston and Brutsche) by causing a third
person or thing (swat team / arsenic) to enter the
land. of the plaintiff where they/it did damage. .
BRADLEY vs AMERICAN SMELTING, 104 Wn.2d 677, 681
(1985); Restatement (Second) of Torts, Section 158
(1965) (defining trespass).

The Brief of Respondent questions whether
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Restatement (Second) of Torts, Sec. 214(2), (that
a privileged trespasser is still liable for her
torts) can be applied to police. Section 214(2)
was app;ied where officers were alleged to hve
caused emotional distress while executing a search
warrant in TURNER vs SHERIFF OF MARION COUNTY, 94
F.Supp.2d 866, 984 (S.D. Indiana, 2000). the
TURNER court observed:
Under the doctrine of trespass ab

initio, a person who lawfully enters property

under color of law (e.g. a government agent

or private individual acting under legal

authority) then later abuses that authority

by a positive act of misconduct will be

considered a trespasser ab initio and

liable in trespass for his acts from the

first moment of his entry.
TURNER, supra at 984. Furthermore, Restatement
(Second) of Torts, Sec. 211 that says enforcement
officers can be privileged to trespass, "...if,
but only if, all requirements of the enactment are
fulfilled." was cited in PETERS vs VINATIERI, 102
Wn. App. 641, 655 (2000). If Section 211 is
recognized in Washington as applicable to
trespassing officers, then Section 214(2), which

explains Section 211, should also be applicable.

Section 211 was not cited in Appellant’s
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initial brief, bu; Appellant did question the
authority to use a swat team owing to Kent’s
failure to abide by the requirements of R.C.W.
39.34.0390(2) and .040.
E. RCW 10.93.070(3) does not apply
1. The 6utside officers were not
acting in response to a request

for assistance, but had usurped
control of the search

In order to fall within R.C.W. 10.73.070(3),

the Respondent asserts:

There is no question that the Kent police

had enforcement authority to execute a

-warrant on property located in Kent. .The SRT

officers were called to assist the Kent

police because of their particular expertise

in executing high risk warrants involving
c¢riminal drug activity.

BRIEF OF RESPONDENT/CROSS-APPELLANT CITY OF KENT,

page 28. This statement directly contradicts the

declaration of Lieutenant Mike Villa of the
Tukwila police department who said:

While I never saw the Plaintiff at the

scene while the search was going on, as the
SRT commander I would not have permitted him

access to the property until the search was
complete. ‘

Declaration of Lieutenant Mike Villa, CP page 49,

lines 26 through page 50, line 1. In other words,

Villa was not there "In response to a request for
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assistance...", but to command the operation.

Without a mutual law enforcement assistance
agreement, the only other way extra-jurisdictional
officers could participate in the execution of the
search warrant was as assistants to the Kent
Police. R.C.W. 10.73.070(3)(2003). . There was no
authority for Lieutenant Villa to take command, .
just like there was no authority for the Seattle
Police to take command of the Tacoma search
described in STATE vs BARTHOLOMEW, 56 Wn. App.
617, (1990). Because Villa was from Tukwila,
there was no way for the City of Kent to hold him
accountable for the property destruction. The
gravamen of the amended complaint is that the City
of Kent needed to supervise and be in control of
the raid it initiated, or else adopt a mutual law
enforcement assistanceragreement that would
establish a command structure and

.ssrequire that officers from

participating agencies meet reasonable

training or certification standards or

other reasonable standards.
R.C.W. 10.93.130(2003).

2. The City of Kent failed to adopt
the mutual law enforcement

assistance agreement and failed
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to supervise its outside
"assistants"”

The City of Kent does not try to argue that
it had adopted the law enforcement assistance
agreement nor does it argue that it supervised its
officers or those from other jurisdictions.
Instead, the City argues it had authority to
request the swat team under R.C.W. 10.93.070(3).
The issue of "authority"” is important because
authority is an essential element for any
conditional immunity. McKINNEY vs TUKWILA, 103
Wn. App. 391, 407‘(2000).- The bigger picture is
that Kent unleashed a military operation against
its citizens without any safeguards.

F. The Delegation Doctrine prevents
usurpation of the Kent’'s legislative
authority by an unelected officer from
Tukwila

The Defendant asserts it had legal authority
to call in the Special Response Team or "swat
team” to execute the search warrant and search for
drugs and code violations.: This is not true.

For there to be legal authority, there had to be a
valid inter-local cooperative agreement complying

-with R.C.W. 39.34. STATE vs PLAGGEMEIER, 93 Wn.
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App. 472, 480 (Div.II, 1999). However, as shown
by the Inter-local Cooperative Agreement between
Auburn, Federal Way, Kent, Renton, Tukwila, and
the Port of Seattle for the creation of the Valley
Special Response Tean, the>agreement was not
signed by Kent’'s Mayor until November 13, 2003,
four months after the raid. See Affidavit of
Attestation..., C.P. 81. Furthermore, the
agreement was not recorded until March 25, 2004,
eight months after the raid. Id. C.P. 7@.
The wording of R.C.W. 39.34 is mandatory:
Appropriate action by ordinance,
resolution or otherwise pursuant to law of
the governing bodies of the participating
public agencies shall be necessary before
-any such agreement may enter into effect.
R.C.W. 39.34.030(2)(2003). Furthermore:
Prior to its entry into force, an
- agreement made pursuant to this chapter
shall be filed with the county auditor.
R.C.W. 39.34.040(2003). The Court of Appeals.
has held that these proviéions are mandatory and
agreements without legislative action and filing
are invalid. STATE vs PLAGGEMEIER, supra at 481.
In the PLAGGEMEIER holding, the Court held

that the agreement was invalid for failing to
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comply with R.C.W. 39.34, but also held that the
cross—-deputising paragraph ("consent agreement”)
was valid because it did not.violate the
delegation doctrine (that the legislative branch
is delegated authority to contract) and the
agreement was several. PLAGGEMEIER, 93 Wn. App,
at 483. However, the Inter-local Cooperative
Agreement that created the swat team in our case
contains no "consent” or cross-deputizing
provisions and even if it did, the wording of the
agreement is so integrated that it would be
impossible to find the agreement to be several.
To be severable, the promises must be independent
such that elimination of one promise would not
eliminate .the bargain. PLAGGEMEIER, at 482.
Since the Interlocal Cooperative Agreement for the
Valley Special Response Team has only the one
joint promise to form and rﬁn the tean,
eiimination of that 6he promise would eliminate
the entire "bargain”. Thus, the Interlocal
Cooperative Agreement for the Swat team is not
severable, and the team was not authorized to

carry out the raid on Plaintiff’s property.
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R.C.W. 10.93.079 provides specific
enumerated authority to general authority
Washington Peace officers to act outside their
jurisdiction, including...

(3) ...in response to a request of a peace
officer with enforcement authority;

(5) When the officer is executing an arrest
warrant or search warrant,...

However, R.C.W. 10.93.070(5) does not authorize a
police officer to participate in the execution of
any search warrant anywhere in the state. STATE
vs BARTHOLOMEW, 56 Wash. App. 617, 621 (Div.I,
1990). Rather, it provides that an officer who
has obtained a valid warrant may ¢go outside his
jurisdiction to execute that warrant. Id. Thus,
the extfa-jurisdictional officers from the swat
team did not have authority under R.C.W.
10.93.07@(5). - BARTHOLOMEW, supra at 621.

The subsection R.C.W. 10.93.070(3) allows
for responses to requgsts for assistance from a
police officer with authorit&. but the request
must be for needed assistance. BARTHOLOMEW,
at 622. As statéd inAthe BARTHOLOMEW case:

Nor c¢an an agency holding a warrant
request unneeded assistance to enable
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another agency to conduct an otherwise
illegal search.

BARTHOLOMEW, supra at 622. Since operation
of the swat team before compliance with the
mandates of R.C.W. 39.34.030 and 040 was illegal,
the Defendant was not authorized by R.C.W.
10.93.07@ to violate the delegation doctrine and
frustrate the Legislature’s mandate for democracy.

2. The Lack of Legitimacy of the Swat Tean

Means the City waived its Qualified
Immunity

The regquirements for state law qualified
immunity from lawsuiis arising from police
activity are that the officer (1) carries out a
statutory duty, (2) according to procedures-
dictated to. him by sﬁatute and superiors, and (3)
acts reasonably. MéKINNEY vs TUKWILA, 103 Wn.
App. 391, 407 (Diﬁ. I, 2@60). As the agency with
primary'territorial jurisdiction, the City of Kent
had the duty to see that the swat team met
reésonable trainiﬁg or certification standards
and followed reasonable standards. R.C.W.
10.93.130(2003). This could not have been done
before the Interlocal Coopefative Agreement became
effective. In fact, the agreement ﬁrovides that
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the swat team’s Board would prepare written
policies, regulatidns and operational procedures
within ninety (90) days following the execution of
the agreement. See paragraph VIII Governance.
Thus, it was not possible for the City of Kent to
ensure that the swat team complied with
procedures, such as when to use a battering ram,
at the time of the ;aid. This failure precludes
the City from any qualified immunity as a matter
of law. McKINNEY, supra at 407; R.C.W.
39.34.030(2)(2003).

Kent violated the delegation doctrine by
engaging the swat team beforé its legislative body
had a chance to consider allocating government
resourcés into other public endeavors, and before
the public had a éhance to alert the City Council
t§ the potential for property destruction when
using a swat team armed with battering rams.
PLAGGEMEIER, supra at 481. For code cities like
Kent all authority rests in.the legislative body.
R.C.W. 35A.11.020. Only the legislative body has
authority to engage in intergovernmental action:

The legislative body of a code city
may exercise any of its powers or perform
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any of its functions including purchasing

and participate in the financing thereof,

jointly or in cooperation, as provided

for in chapter 39.34.
Thus, there is just no authority for Officer
Majack or Mayor White to administratively create
or agree to create an inter-jurisdictional swat
team. R.C.W. 39.34.030(2) requires that
agreements for cooperative action by first
approved by ordinance (ie. legislative adoption).
Furthermore, and contract must be approved by the
governing (legislative) body. R.C.W. 39.34.080.

3. The City of Kent waived its gqualified

immunity by acting without authority
in using a swat team ultra vires

‘Because the City of Kent lacked authority for
what it did and.faiied to employ procedures for
what it did, it is no surprise that some of its
agents acted roughly during the raid. The
gravamen of the Cémplaint is that it was
unnecessary for the swat team to use the battering
ram on Plaintiff’s doors when Plaintiff’s keys
were available and Plaintiff offered to unlock
all the doors. C.P.IS—G (Amended Complaint); see
also C.P. 135, lines 6-10. The required elements

for an officer’s qualified immunity are that she
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(1) carried out a statutory dﬁty. (2) according to
procedures dictated by statute and superiors, and
(3) acted reasonably. GUFFEY vs STATE, 103 Wn.2d
144, 152 (1984). Plaintiff has shown material
issues of fact with regard ﬁo whether the officers
were reasonable in using the battering ram. C.P.
135, lines 18-23. Plaintiff has also shown that
the officers lacked authority to conduct the raid
as asmulti-jurisdictibnal swat team. C.P. 81.
Without the swat team board in place, there was
no way for Kent to discipline, supervise or
control actions of the officers from the Port of
Seattle or Tukwila.. Thus, there can be no
qualified immunity for the officers conduct.
BABCOCK vs STATE,. 116 Wn.2d 596, 618 (1991).

In any event, the City’s direct,‘negligent
acts or omissions,éré not subject to any immunity
as the State has wéived immunity and qualified
officer immunity does not cover the City’s acts.
BABCOCK vs STATE, supra at 620 (holding that the
waiver of R.C.W. 4.92 precludes immunity for the
State and; by iﬁplication, R.C.W. 4.96 would

preclude immunity for municipal corporations).
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G. No qualified immunity for City of Kent

The City of Kent is liable for the actions of
officers acting under its authority or purporting
to act under its authority. R.C.W. 10.93.040
(2003}. As provided by statute:

Any liability or claims of liability
. which arises out of the exercise or alleged
exercise of authority by an officer acting
within the course and scope of the officer’s
duties as a peace officer under this chapter
is the responsibility of the primary
commissioning agency unless the officer acts
under the direction and control of another
agency or unless the liability is otherwise
allocated under a written agreement between
the primary commissioning agency and another
agency. '
" R.C.W. 10.93.040 (2003). Thus, Kent is liable
even though the officers were only purporting to
be acting under its authority and may not have
been fully aware of the absence of a inter-local
mutual law enforcement assistance agreement.
R.C.W. 10.93.0490 (2003).

Kent’s liability also stems from its own
negligence in allowing a swat team onto Mr.
Brutsche’s property without adequate supervision
or provisions for training. A supervisor would
have recognized the damage being done by . the

battering ram and required that the officers use .
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Mr. Brutsche’s keys. See Certification of Leo
Brutsche, C.P. 135, ilnes 18-22. Keys would have
been quicker, gquieter and therefore safer for the
officers. Id. Kent did have authority to regquest
assistance, either by mutual law enforcement
assistance agreement or request by an officer with .
authority. - R.C.W. 10.93.07@(3)(2003). But this
aﬁthority-is limited to requesting “assistance",
not abdicating supervision and control to officers
from outside the .City and outside Kent's command
and discipline structure. STATE vs BARTHOLOMEW,
56 Wn. App. 617, 621 (Div.I, 2000).
H. The Trial Court did not abuse its
‘ "discretion in fixing the amount of fees
awarded to City of Kent, but the award
should be vacated
1. Brutsche appealed the award
of fees as the award should be
vacated with the summary judgment
Brﬁtsche filed an amended notice of appeal
after entry of the trial courts award of attorneys
fees to the City of Kent. See Amended Notice of
Appeal, C.P. 454-462, The award of fees should
be vacated for.the_séme reasons the summary
judgment should be‘vaéated. The award of fees,

is premised upon City of Kent being the prevailing
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party under MAR 7.3. C.P. 461. Vacating the
order granting summéry judgment would mean the
City of Kent was no longer the prevailing party
and that the award of fees should be vacated as
well.
‘2. The . trial court did not abuse its
- discretion in setting the amount
of fees awarded to City of Kent

Respondent has cross appealed alleging that
the amount of fees awarded constituted an abuse. of
discretion. Whether attorneys fees are reasonable
is a question .of fact.to.be answered in light of
the particular circumstances of each individual
- ¢ase, and in fixing fees the trial court is given
broad discretion. ~SCHMIDT vs CORNERSTONE
INVESTHENTS, 115 Wn.2d 148, ;69 ({199%09). A trial
court’s award of fées and‘cbéts is reviewed for an
abuse of discretion. BANK OF AMERICA vs HUBERT;
153 Wn.2d4 102, 123 (2é04);

The Supreme Court reﬁuires use of the
"lodestar" method of.calculating awards of
attorneys fees. MAHLER vs SZUCS, 135 Wn.2d 398,
433 (1998). Unde: the 1oad-star method, a court

must first determine that counsel expended a
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reasonable number of hours in securing a
successful recovery. MAHLER, supra, at 434.
"Necessarily, this decision requires the court to
exclude from the requested hours any wasteful or
duplicative hours and ény hours pertaining to
unsuccessful theories or claims."”™ MAHLER, at

434. In order for a court to make such a
determination, counsel must provide
contemporaneous records documenting the hours
worked. Id. The party seeking an attorney fee
award has the burden of_provihg the reasonableness
of the fees requested. FETZER vs WEEKS, 122 Wn.2d
141, 151 (19%3).

The primary factor in determinihg the
reasonableness of_a'feeé :equest is the amount in
controversy and tﬁevamouht of the recovery. Id.
at 156. . From the outset of.this case, the amount
in controversy was ;4,921.51} This was the
invoice amount froﬁ»the Pléintiff's carpenter for
repairing the doors, doorﬂambs and windows
destroyed by the Defendantsf C.P. 133. . This was
the amount stated in_the'notice of c¢laims filed

with the City Clerk more than sixty days before
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commencing this action. AFFIDAVIT OPPOSING REQUEST
FOR EXCESSIVE FEES;‘Eghibith. C.P. 391-394.
However, just prior to the mandatory arbitration
hearing on March 23, 2005, Défendant King County
settled by accepting Plaintiff’s settlement offer
and payving the sum of $2,500.00. This lowered
the amount in controversy for the City of Kent to
a little under $2.500:00 going into the mandatory
arbitration hearing. .

Although the Amended Complaint pled a Section

1983 cause of action that contemplated punitive

- and non-economic damages for_the deprivation of.

Plaintiff’s constitutional rights, the City of
Kent knew that the aﬁount iﬁ controversy

was only $2,5@0.0@;>because‘the arbitration award
had- made c¢lear that the Cit?vwould receive a
credit for the $2.$0d.@é paid by King County. See
AFFIDAVIT OPPOSING REQUEST FOR FEES, Exhibit B.
C.P. 396-7 Furthermore, the City had received
notice of the reasohableneés hearing regarding the
County’s settlement; 'Thus, the City knew from
long before the fili#gAbf ﬁhe request for trial de

novo the amount in controversy.
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Phe amount in controversy is a "vital" factor
in determining the reasonableness of a fees
request. FETZER vs WEEKS, 122 Wn.2d4 141, 150
(1993). As observed by the Supreme Court:

While the amount in dispute does not create

an absolute limit on fees, that figure’'s

relationship to the fees requested or awarded
is a vital consideration when assessing their
reasonableness.

FETZER, supra, at 150, The Court went on to say:

As discussed above, a claim for over 10

times the amount in contention, in a

run-of-the-mill commercial dispute,

certainly gives rise to a suspicion of

unreasonableness, and demonstrates little,

if any billing judgment. '

FETZER, supra, at 156. The City of Kent’s
request for fees is 10 times more than the
econonic damages in controversy and likewise gives
rise to a suspicion of unreasonableness. In the
FETZER éase..the Supreme Court overturned the fee
award of $200,000.00 and instead granted fees in
the amount of $22,454.28 where the amount in
controversy was $19,000.00. FETZER, supra at
143-44.

The statute on mandatory arbitration defines
costs and reasonable attorneys fees as those which

the Court finds. were "reasonably necessary"” after
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the request for trial de no§6 was filed. R.C.W.
7.06.060(2)(2005). ‘ Thus, the court must exclude
any "...wasteful of duplicative hours and hours
pertaining to unsuccessful tﬁeories or claims.”
MAHLER vs SZUCS,. 135 Wn.2d 398, 434 (1995).

The lode-~star method requires that the
requesting party prbvide "contemporaneous records”
to document its request for fees. MAHLER vs
SZUCS, 135 Wn.2d 398, 434 (1998).. |
Contemporaneous means "originating during the same
time”. WEBSTER’S NINTH_NEW COLLEGIATE DICTIONARY,
¢ 1987. Thus, cohtgmporaneqﬁs records would bei
records.such as billing recérds that itemize
hourly efforts. .The_City>of Kent did not
provided theaCourt‘with contemporaneous records.

In the absen§§ of-conteﬁporaneous records
from the City on ﬁées, Plaintiff’s counsel
submitted his own ﬁilling records which are
attached to his. affidavit as Exhibit C to the
Affidavit Opposing“Excessivé'Fees. C.P. 347-351.
Plaintiff’s counselfé records. provided a more
realistic account of‘:éasonably necessary hours

spent on: this case by the Qity, especially where
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the City was claiming fees for time spent
interacting with: the Plaintiff’s counsel.

An example of this comparative approach of
assessing the reasonableness of the City’é request
is the City’s claim for 13.3 hours for Richard
Jolley’s responding to discovery reguests.
Plaintiff’s contemporaneous records show that the
deposition~of Mr. Swanberg took one hour which was
preceeded by 2.5 hpurs_qf preparation. See
Affidavit Opposing Excessive Fees, C.P. 336
DeWeese c¢laims thatxMr. Jolley took seven hours to
prepare for and a#ténd the‘same deposition at
which he asked no éugsiions. Id. Plaintiff went
over the City’s fees request‘and took out the
unreasonable and é#cessive’fees. which left a
total of 22.5 hou;é. Sée_Affidavit Opposing
Excessive Fees, Sﬁmmatibn of Hours, C.P. 338.

The trial court m;;ﬁiplied Ms. DeWeese’s hourly
rate of $180.00 per hour‘times the 22.5 reasonable
hours for the awafd amount of $4,050.00..

The City had the‘duty to segregate out its
time between those”activities and claims that were

relevant and those that were not. LOEFFELHOLZ vs
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C.L.E.A.N., 119 Wn. App. 665, 690 (2004).
Because the City refused to submit contemporaneous
records, the cOurt-céuld have refused any award.
Id. The burden of segregating fees and the burden
of proving their reasonableness was on the Ciﬁy.
-LOEFFELHOLZ, supra at 691.

I. The form of the trial court’s fee award

1. The fee award indicates the amount
of reasonable and necessary fees.

The trial court indicated its finding as to
the amount of reasonable and necessary fees by
lining out the $27,124.00 figure proposed by the
City and writing in the. amount of $4,050.00 See
Findings of Fact, Conclusions of Law, and Order
Awarding..., C.P. 461. On appeal, the City
claims that the form it prepared for the trial
court is.deficient.¥however, a trial court’'s
findings of fact need‘not cover all items of
e#idence. but. are sufficient when they deal with
the material issues and it~is ¢lear what quéstions
were decided and the‘manher in which they were
resolved. FORD vs_BOARD OF HEALTH, 16 Wn. App.
708, 717 (1977). ]

The trial coyrt did not have to itemize the
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unnecessary and unreésonablé portions of the
City’s request, prqvided there was a sufficient
record. MAHLER vs SZUCS, 135 Wn.2d 398, 435
(1998). The record was sufficient and quite
detailed regarding which items were unnecessary
and/or unreasonable. See Affidavit Opposing
Excessive Fees, C.P. 329-379. Even if the trial
court had omitted_some.finding, the absence of a
finding of fact on a disputed issue is the
equivalent of a finding against the party who had
the burden of proof as to ;hgt.issue. CAR WASH
ENTERP. vs KAMPANOS, 74‘Wn,”App. 537, 546 (199%94).
2. The Cit& waived any objections

by preparing and proposing the

form of the award.

Finally, it shquld be noted that the City
prepareduthe.findihgé it_now complains about.
Objections to the;fprmﬁwére waived when the City
proposed its form forlenth.. NORTHWEST INVEST. vs
NEW WEST FED., 64‘ﬁn..App:'§38, 945 (1992). 1In
response to the ciﬁy'évmétiqn for reconsideration,
Brutsche offered hig‘proposed amended findings
which detailed the reasonable and unreasonable

hours. See attachment to Plaintiff’s Response to
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Defendant’s motion to reconsider Fees. C.P.
495-501. The City could have signed Brutsche’s
proposed order if it wanted more detail.

J. Attorneys fees on appeal

1. Fees should be awarded.to Brutsche

As set forth in the initial Brief of
Appellant, Brutsche is entitled to his attorneys
fees for the Unconstitutional taking pursuant to
42 U.S.C. Sec. 1988, as he has made his claim for
compensation. ‘ALLINGHAM vs SEATTLE, 109 Wn.2d 947,
953-4 (1988). The City and its swat team were
acting under color of law. See R.C.W. 10.93.070.
Thus, the prima facie case for a Sec 1983
c¢laim has been met for the City’s failure to
supervise and train. 42 U.S.C. Sec. 1983.

2. No fees should be awarded to
City of Kent

An appellant court generally will not grant a
request'for attorneys fees absent an authorizing
statute or contract. McNEIL vs POWERS, 123 Wn.
App. 577, 592 (Div.III, 2004). The City has
cited no authority to support its request for fees
for its appeal of the attorneys fees award.
Furthermore, if there was any error, it was due to
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the City’s preparatioh of the fee award.

As with the fees request at the trial court
level, the burden of segregating fees between
essential theories and unsuccessful claims and
unsuccessful efforts to slander Jim Brutsche is on
the City. LOEFFELHOLZ, supra at 60l. Likewise
the burden of-shoﬁing'reasohébieness and necessity
is on the City. Id. TIf the summary judgment is
sustained, only reasonable fees essential to
showing Brutsche had no cause of action can be
compensable.

IV.CONCLUSION .

Whether the Cify;of Kent was reasonable in
employing a swat téah gomposed of outside officers
it could not supervise nor discipline for their
tbrts is a questién of‘fact_for the jury. This
matter should be %emanded.

Dated this _3° day of _F29vusye , 2006.

il & P
erald A. Klein, #9313
Attorney for Brutsche
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) July 22, 2005, 3:30 p.n.

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY .

LEO C. BRUTSCHE
NO.04-2-12087-0
KNT

Plaintiff.

vs.
AFFIDAVIT

OF ATTESTATION
OF DOCUMENTS

CITY OF KBENT, :
a Municipal Corporation; et. al.
: Defendants.

Lt v N st ot upy owptl uut et

STATE OF WASHINGTON
COUNTY OF KING

I, Jerald A. Klein, certify as follows: |
That I am the Attorney for the Plaintiff herein and §
a Notary Public: ‘ |
‘That attachéd hereto is a true and correct copy of 1

. i . . [

\s

et n: o

Interlocal Cooperative Agreement Between Auburn, Federal i\?ay._

Kent, Renton, Tukwila and the Port of Seattle, for Cratiori.

of the Valley special Response Team, the original 6f whicllx
was recorded with the King County Recorder’s Office and thie
electonic image is scanned under Recorder’s No. | i
20040325000463, as of this date. |

Also attached hereto is a true and correct copy of

JERALD A KLEIN |

823 Joshna Green Bldg,”
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4.

»

Inventory And Return of Search Warrant for the subject réid
at Plaintiff’s property, the originals of which are in ﬁhe
possession of the Court Clerk for the King County District
Court at the Regiénal Justice anter as of this date,

I certify under pemnalty of perjury under the iaws of

the State of Washhington that the above is true and correct.

Washzngton /A;Z;,,

Jerald A. Klein, #9313

Dated: /
Seattle

JERALD A. KLEIN
823 Joshna Green Bldg.
Seattle, WA 98101-2236
(206) 623-0630
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INTERLOCGAL COOPERATIVE AGREEMENT BETWEEN AUBURN,
FEDERAL WAY, KENT, RENTON, TUKWILA, AND THE PORT OF
SEATTLE, FOR CREATION OF THE

VALLEY SPECIAL RESPONSE TEAM

l. PARTIES:

The partes to this Agreement are the Port of Seattle and the munrcabalmes of Auburn,
Federal Way, Kent, Renton, and Tukwia, each of which is a municipal corporation
operating under the laws of the State of Washington

Il. AUTHORITY

This Agreement 1s entered into pursuant to Chapters 10 93, 39 34, and 53 08 of the
Revised Code of Washington

1. PURPOSE "

The parties hereto desire to establish and mamntan a multi-unsdictional team fo
effectively respond to serious criminal occurrences as described below

IV. FORMATION

There is hereby created a multi-junisdictional team to be hereafter known as the “Valley
Special Response Team” (*SRT"), the members of which shall be the Port of Seattle,
and the cihies of Aubum, Federal Way, Kent, Renton, and Tukwila As special needs
anse, it may be necessary to request from other law enforcement agencies assistance
and/or personnel, at the discretion of the SRT Incident Commander andlor the SRT

Tactical Commander

V. STATEMENT OF PROBLEM

- King-County and the municipaliies within the Puget Sound area- have"expenenced" T

ncreasingly violent cririnal confrontations due to increased gang achwily, increased
drug abuse, increased urbamzation, and increased population densties  The abiliy to
safely control, contan, and resolve cnmmal conduct such as cvil disobedience,
bammcaded subjects, hostage siuations, gang member arrests, tugh nsk felony arrests,
and narcotic’high nsk search warants has straned resources of the members’
individual police department specialty teams

Law enforcement efforts directed at dealing with these violent confrontations have, for
the most part, been conducted by law enforcement agencies workmg independently A
multi-junsdictional effort to handle specific senous caminal confrontations, as welf as
weapons of mass destriction, will result in more effective pooling of personnel,
improved utiization of municipal funds, reduced duphcation of equipment, improved

VALLEY SPECIAL RESPONSE TEAM 1
OPERATIONAL AGREEMENT
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traiming, development of spectalized experbise, and increased utilizatton/application of a
combined special response team  The resulis of a mulb-junsdictional effort will be
improved services for the citizens of all participating junsdichons, ncreased safety for
officers and the community, and improved cost effectveness

VI, TEAM OBJECTIVES

The mdvidual specialty units from each participating jurisdicton will be consohdated
and combined to form the SRT The SRT shalf service each participating junsdiction
The SRT shall also be available to outside law enforcement agencles as provided by
chapter 10 93 RCW

The objective of the SRT shall be to provide enhanced use of personnel, equipment,
budgeted funds, and framing The SRT shall respond as requested by any of the
participatmg junsdictions and provide a coordinated response to high-nisk incidents

VIl. DURATION AND TERMINATION

The mintmum term of this Agreement shall be one (1) year, effective upon its adoption
This Agreement shall automatically be extended for consecufive ons (1) year terms,
unless terminated pursuant to the terms of thrs Agreement '

A yurisdichon may withdraw 1ts participation m the SRT by providing written notice of its
withdrawal, and servng such notice ‘upon each Executive Board member of the
remaining junsdictions A notice of withdrawal shall become sffective ninety (90) days
after service of the notice on ajl participafing members :

The SRT may be terminated by a majortty vote of the Executive Board Any vote for

“termination shall occur only when the police chief of each participating junsdiction 1s

present at the meeting in which such vote 1s taken

VHIl. GOVERNANCE

The affars of the team shall be govemned by an Executive Board ("Board™), whose
members are composed of the police chief, or hisfher designee, from each participating
Jupsdichon Each mesmber of the Board shall have an equal vote and vorce on all Board. -
decisions Al Board decisions shall be made by a majonity vote of the Board members,
or their designees, appeanng at the meeting In which the decision 1s made A majority
of Board members, or their designees, must be present at each meeting for any actions
taken to be valid A presiding officer shall be elected by the Board together with such
other officers as a majonty of the Board may decide

There shall be a minimum of four (4) Board meetings each year One meebng shall be
held in March of each year fo review the prior year's service  Another meeting shall be
held n August of each year to review and present a budget to the participating
junsdictions At least two {2) other meetings shall be held each year to review the
SRT's actvibes and policies  The presiding officer, or any Board member, may call
extra meetings as deemed appropniate The presiding officer shall provide no less than
forty-eight (48) hours notice of all meetings to afi members of the Board, PROVIDED,

VALLEY SPECIAL RESPONSE TEAM 2
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however, that in emergency situations, the presiding officer may conduct a teléphonfc
meeting or poll of Board members to resolve any issues related to such emergency

The Board shall develop SRT wnitten policies, regulations, and operational procedures
within ninety (90} calendar days of the execution of this Agreement The SRT written
policies, reguiations, and operational procedures shall apply to all SRT operatons
Thus, to the extent that the written policies, regulations, and operational procedures of
the SRT conflict with the policies, regulations, and operational procedures of the
individual jurisdichons, the SRT written policies, regulations, and procedures shall

prevail

IX. STAFF

A Tachcal Commander, which shall be a command level officer, shall be appointed
annually by the Board to act as the principal haison and facilitator between the Board
and the members of the SRT The Tactical Commander shall operate tnder the
direction of the presiding officer of the Board The Tactical Commander shall be
responsible for informing the Board on all matters relating to the function, expenditures,
accomphshments, traming, number of calls that the SRT responds to, problems of the
SRT, and any other matter as requested by the Board The Tactical Commander may
be removed by action of the Board at anyime and for any reason, with or without

cause

The Tactical Commander shall prepare monthly wntten reports fo the Board on the
actions, progress, and finances of the SRT In addition, the Tactical Coemmander shail
be responsible for presenting rules, procedures, regulations, and revisions thereto for

Board approval

Each junsdiction shall contnbute seven (7) full-tme commussioned officers, which shall
nclude at least one (1) Sergeant or other first level supervisor, to be assigned to the
SRT. The personnel assigned fo the SRT shall be considered employees of the
contributing Junsdicton  The contnbuting junsdiction shall be solely and exclusively
responsible for the compensation and benefits for the personnel it contnbutes o the .
SRT All nghts, duties, and obligations of the employer and the employee shall remain
with the contributing junsdiction. Each junsdiction shall be responsible for ensurnng
complance with all applicable laws with regard to employees and with provisions of any

‘apphicable coflectve bargaming agreements and cvil service rules and regulations

The Board ymay appoint the finance department of a participating junsdiction fo manage
the finances of the SRT Before appointing the finance depariment of a parhicular
Jjunsdiction to manage the finances of the SRT, the Board shall consult with the finance
depariment of the junisdichon and obtam its approval The duty of managing the
finances of the SRT shall be rotated to other participating jurisdictions at the discretion

of the Board
The Board may, at its discretion, appomnt one (1) or more legal advisors to advise the

Board on legal issues affecting the SRT  The legal adwvisor(s) shall be the legal
representative(s) for one or more of the junsdictions participating in the SRT The legal

VALLEY SPECIAL RESPONSE TEAM 3
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advisor(s) shall, when appropriate or when requested by the Board, consult with the
legal representatives of all partcipating junsdictions before rendering legal advice

X. COMMAND AND CONTROL

Duning field actvation of the SRT, an Incident Commander, SRT Tacticaf Commander,
and SRT Team Leader(s) will be designated The dutes and procedures to be utllized
by the Incident Commander, the SRT Tactica) Commander, and the SRT Team
Leader(s) shall be set forth n the standard Operatmg procedures approved by the
Board The standard operating procedures approved by the board may designate other
personnel to be utilized dunng an meident

Xl. EQUIPMENT, TRAINING, AND BUDGET

Each parhtipating junsdiction shall acquire the equipment of its participating SRT
members  Each parhicipating junsdiction shall provide sufficient funds to update,
replace, repair, and maintain the equipment and supplies utiized by its paricipating
SRT members Each participating junsdiction shal) provide sufficient funds to provide
for traming of its parbicipating SRT members '

The equipment, supples, ‘and tramning provided by each junsdiction to its personnel
Participating 1n the SRT shall be equal fo those provided by the other partcipating

Junsdictions

Each member junsdiction shall mamtain an mndependent budget system o account for
funds allocated and expended by its participating SRT members '

The Board must approve any joint capital expenditure for SRT equipment
Xil. DISTRIBUTION OF ASSETS UPON TERMINATION

Terrunation shall be in accordance with those procedures set forth n prior sections
Each participating junsdiction shall retain sole ownership of equipment purchased and
provided to its participating SRT members

Any assets acquired with jomt funds of the SRT shall be equally dvided among the

~ participating junsdictions at the asset's far market value upon termination  The value of
the assets of the SRT shall be determmed by using commonly accepted methods of
valuation If two (2) or more participating Junsdichons desire an asset, the final decision
shall be made by arbitration (descrbed befow) Any property not claimed shall be
declared surplus by the Board and disposed of pursuant to state law for the dispostion
of surplus property The proceeds from the sale or disposition of any SRT property,
after payment of any and all costs of sale or debts of the agency, shall be equally
distnbuted to those unsdictions participating 1 the SRT at the tme of dissolstion in
proportion to the Junisdiction’s percentage participation in the SRT as of the date of
dissolution  In the event that one (1) or more junsdictions termmate ther participation in
the SRT, but the SRT continues to exist, the junsdiction terminating participation shajl
be deemed fo have waved any right or title to any property owned by the SRT or to
share in the proceeds at the iime of dissolution

VALLEY SPECIAL RESPONSE TEAM 4
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Arbitrabion pursuant to this section shall oceur as follows

A. _ The junsdictons mnterested n an asset shall select one (1) person
{Arbitrator) to determine which agency wil receive the property. If the
junisdictions cannot agree to an Arbitrator, the chiefs of the Junsdictions
participating m the SRT upon dissolution shall meet 1o defermune who the
Arbitrator will be. The Arbitrator may be any person not employed by the
Junsdichions that desire the properly

B Buring a meeting with the Arbr&ator, each junsdiction interested 1n the
property shail be permitied to make an oral and/or written presentation to
the Arbitrator in support of ts position

[ At the conclusion of the presentation, the Arbitrator shall determine which
Junsdiction s to receive the property The decision of the Arbitrator shall
.be final and shall not be the subject of appeal or review,

Xl LIABILITY, HOLD HARMLESS, AND iNDEMNlFlCATION

It1s the ntent of the parficipating Junsdichons to provide services of the SRT without the
threat of being subject fo hability to one another and to fully cooperate in the defense of
any clams.or lawsuits ansing out of or connected with SRT actions that are brought
against the junsdictions  To this end, the participating junsdictions agree to equally
share responsibiity and liabihiy for the acts or omissions of their partictpating personnel
when acting in furtherance of this Agreement In the event that an action 1s brought
agamst any of the participating Junsdictions, each junsdiction shall be responsible for an
equal share of any award for or setflement of claims of damages, fines, fees, or costs,
regardless of which junsdiction or employee the action 1s taken agamst or which
junsdicton or employee s uthimately responsible for the conduct The junsdictions shall
share equally regardiess of the number of Junsdictions named in the lawsuit or claim or
the number of officers from each Junsdiction named in the lawsutt or lam  This sechion

.shall be subject to the conditions and limitations set forth n subsections A through G

befow
A

~ orits personnel were not involved m the SRT response to the incident that
gives rise to a claim or lawsuit, and Judgment on the claim or lawsurt does
not, n any manner, implicate the acts of a particular Junsdichion or its
personnel, such junsdiction shall not be required to share responsibilty for
the payment of the judgment or award

B Intentionally Wrongful Conduct Beyond the Scops of Emplovment
Nothing heremn shall require, or be interpreted fo require sndemnification or
payment of any judgment against any SRT personnel for intentionally
wrongful conduct that is outside of the scope of employment of any
individual or for any judgment of punitve damages against any indvidual
or junsdichon  Payment of any award for punitve damages shall be the

VALLEY SPECIAL RESPONSE TEAM ' 5
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sole responsnbﬂtty of the person or junsdicton that employs the person
against whom such award 1s rendered

In the event a junsdiction does not agree to joint representation, the
- junsdiction shall be solely responsible for all attorneys fees accrued byits
mdmidual representation or defense

The junisdictions and their respective defense counsel shall make a good
fath aftempt to cooperate with other parbicipating jnsdichons by,
ncluding but not himited to, providing all documentation requested, and

- making SRT members available for depositions, discovery, setfiement
conferences, strategy meetings, and tnal .

D.  Removal From Lawsut In the event a junsdiction or employee 1s

) Successful i withdrawing or removing the junsdiction or employes from 3
fawsuit by Summary judgment, quabfied Immunity, or otherwse, the
Junsdiction shall nonetheless be requred to pay its equal share of any
award for or settlement of the lawsut, PROVIDED, however, that ;n the
event a junsdiction or employee is removed from the lawsut and
subsection (A} of this section 1s satisfied, the jurisdiction shall not be
required to pay any share of the award or settiement

E. Setilement Process It I1s the intent of this Agreement that the Jurisdictions
act w good fath on behalf of each other m conducting settlement
negotiahons on hability clams or lawsuits so that, whenever possible, all
parties agree with the settlement or, in the altemative, agree to proceed to
tral In the event a clam or lawsut requires the shanng of hability, no
ndividual. junsdichon shall be authornized to enter into a settlement
agreement with a claimant or plantiff unless al) Junsdictions agree with the

F Defense Waiver This section shall not be interpreted to wave any
defense ansing out of RCW Title 51

G Insurance The failure of any nsurance camer or self-nsured pooling
organization 1o agree to or foliow the terms of this section shall not relieve
any ndwvidual junsdiction from sits obhigations under this Agreement

VALLEY SPECIAL RESPONSE TEAM .8
OPERATIONAL AGREEMENT \ _
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XIV. NOTICE OF CLAIMS, LAWSUITS, AND SETTLEMENTS

In the event a claim 1s fited or lawsutt 1s brought against a participating jursdiction ar its
employees for actions ansing out of their conduct 1n support of SRT operations, the
junsdiction shal promptly notify the other jurisdictions that the dlaim or lawsuit has been
mitiated  Any documentation, ncludmg the claim or legat complants, shall promptly be
provided to each participating junsdichon

"Any pnsdiction or member who belleves or knows that another jurisdichon would be
hable for a claim, seftlement, or Judgment that arises from a SRT achion or operation,
shall have the burden of notifymg each parlicipating junsdiction of alj claims, lawsuits,
settlements, or demands made to that unsdiction. In the event a parficipating
Junsdiction has a nght, pursuant to section Xill of this Agreement, to be defended and
held harmless by another participating junsdiction, the junsdiction having the night fo be

. defended and held harmiess shall promptiy tender the defense of such claim or lawsuit

to the Junsdiction that must defend and hold the other harmiess. _

XV. COMPLIANCE WIiTH THE LAW

The SRT and all ts members shall comply with all federal, state, and local laws that
apply to the SRT.

XVI. ALTERATIONS

This Agreement may be modified, amended, or aitered by agreement of all participating
Jjunsdictions and such alteration, amendment, or modification shall be effective when
reduced 1o wnting and executed n a manner consistent with paragraph XX of this

Agreement
XVii. RECORDS

Each junsdiction shall mamtain training records related to the SRT for a minmum of

seven (7) years A copy of these records will be forwarded and mamtamned with the

designated SRT Traming Coordinator  All records shall be available for full mspecton
- and copying by each participating junisdiction L

XVIH. FILING

Upon execution hereof, this Agreement shall be filed with the cty clerks of the
respective participating municipalities, the Director of Records and Elections of King
County, the secretary of state, and such other govemmental agencies as may be-
required by {aw

- XIX. SEVERABILITY

If any part, paragraph, section, or proviston of this Agreement 1s held to be nvaid by
any court of competent junsdiction, such adjudication shall not affect the validity of any
remaning section, part, or provision of this Agreement

VALLEY SPECIAL RESPONSE TEAM 7
OPERATIONAL AGREEMENT
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XX. MUNICIPAL AUTHORIZATIONS

This Agreement shall be executed on behalf of each partcipating jurisdicton by s duly
authorzed representative and pursuant fo an appropriate resolution or ordinance of the

By signing below, the signor certifies that he or she has the authority fo sign this-
Agreement on behalf of the jurisdiction, and isdiction agrees to the terms
ofth

Date  City Attorney, City of Auburn Date
Ctty Clerk, cnyongbum | Date
Mayor, Crty of Renton Date Ciy Aﬁoﬁxey, City of Réntén . Date
City Clerk, City of Renton . Date
Mayor, City of TuMia Date City Aﬂon;ey, City of Tukwila Date
City Clerk, City of Tukwila | Date
Mayor, Cily of Kent _ \ Date Cry Altormey, City of Kent Date
City Clerk, City of Kent Date

Cily Manager, City of Federal Way Date  Cry Attorney, Ctty of Federal Way Date

Cry Clerk, Ciy of Federal Way Data
Executive Director, Port of Seattle Date Port Counsel, Port of Seattle Date
VALLEY SPECIAL RESPONSE TEAM 8

OPERATIONAL AGREEMENT :
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XX. MUNICIPAL AUTHORIZATIONS

This Agreement shall be executed on behalf of each participating junsdiction by its duly
authorzed representafive and pursuant fo an appropnate resofution or ordinance of the
goveming body of each parficipating jurisdiction This Agreement shall be deemed
effective upon the Iast date of execution by the last so authorized representatve. This
Agreement may be executed by counterparts and be vald as if each authonzed
representative had signed the original document.

By signing below, the signor certifies that he or she has the authority to sign this

Agreement on behalf of the jurisdiction, and the jurisdiction agrees to the terms

is emen
of this Agreement, {0 d2aw 3272 T2
H 22 D
Mayor, Crly of Auburn Date  City Attomey, City of Aubum Date
’ 16 w02 . LR T
. K e
City Clerk, City of Aubgl;r;J - Date T i
YD . SR 3
Mayor, Cily of Renton+ - "' Date City Attomey, City ofiRenton * =2 Date
fooontds ths t.oae T L . s CLen
City Clerk, Gy of Rentor——___ Dale a T
Mayor, City of Tukwila - ##2212 - " Date Ciy Altomey, City of Tukwila Date
Ctty Clerk, City of Tukwila —nDate
Mayor, City of Kent Date  Ciy Attomey, City of Kent Date
WG RPN s P
C¢ Manager, Gity of Federal (gy / Date  City Altomey, Oity of Federal Way Date
' G342
Cily Clerk, City of Fedéral Way Date

Executive Director, Port of Seattle Date Port Counsel, Port of Seattle Date:

VALLEY SPEGIAL RESPONSE TEAM 8
OPERATIONAL AGREEMENT
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STATE OF WASHINGTON}

; County of King }

The Director of Records & Elections, King County, State of

Washington and exofficio Recorder of Deeds and other

instruments. do hereby certify the foregoing copy has been

compared with the original instrument as the, samg appears

on file and of racord in the office, and that the Same is a trye

and perfect tragscript of said original and of the whnle thereol,
Witness my hand and official seal thy,, __day

of_JUNIBHH/

Director of Records & Esections,

v\’S

Tdpns

Page 80
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XX. MUNICIPAL AUTHORIZATIONS

By signing below, the signor certifies that he or she has the authority to sign this
Agreement on behalf of the iurisdiction, and the Jurisdiction agrees to the terms
of this Agreement,

Mayor, City of Auburn : . Date City Attorney, City of.Ax{burn Date _
CJ& Clerk, City of Auburn " Date '

Mayor, City of Renton Dafe City Attarney, City of Renton Date
City Clerk, Crty of Renton Date

Mayor, City of Tukwila Date City Attorney, City of Tukwila Date

City Manager, City of Federal Way Date . City Attorney, Cily of Federal Way Date

City Clerk, City of Federal Way Date

Executive Director, Port of Seatile Date Port Counsel, Port of Seattle Date
VALLEY SPECIAL RESPONSE TEAM 8

OPERATIONAL AGREEMENT
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XX. MUNICIPAL, AUTHORIZATIONS

. This Agreement shall be executed on behalf of each participating jurisdiction by its duly

authorized representative and pursuant o an appropriate resolution or ordinance of the
governing body of each participating jurisdiction, This Agreement shall be deemed
effective upon the last date of execution by the Jast so authorized representative. This
Agreement may be executed by counterparts and be valid as if each authorized
representative had signed the onginal document.

By signing below, the signor certifies that he or she has the authority to sign this
Agreement on behalf of the Jurisdiction, and the jurisdiction agrees fo the terms
of this Agreement.

Mayor, City of Aubumn’ Date  City Afiomey, Gty of Aubumm Date
City Clerk, City of Auburn Date Og -
: O-Z)W 322-03 QMIMW:Z%&?
Maydr] City of Renton Date  City Attorney, City of Refrion Date
U 542-03
City Clerk, City of Renton Date
 Mayor, Oy of Tokwia Date  City Aftorney, Crty of Tulomia Date
City Clesk, City of Tukwila Date
Mayor, City of Kent Date Cyly Attorney, City of Kant Date -

City Clerk, Crty of Kent Date

City Manager, City of Federal Way Date City Attorney, City of Federa Way Date
/

Cmpﬁlerk, City of Federat Way
j LY S/\ m R—D
Exdeutive Director, Pdyt df Seattle

VALLEY SPECIAL RESPONSE TEAM 8
OPERATIONAL AGREEMENT
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XX. MUNICIPAL AUTHORIZATIONS

This Agreemenit shall b executed on behalf of each partlcipating jurisdiction by its duly
authorized representatlve and pursuant to an appropriate resolytion or ordinance of the
governing body of sach participating junsdiction. Thig Agresment shall be deemed
effective upon the last date of execution by the last so authorized representative, This
Agreement may be executed by counterparts and be valig as if each authorized
+ representative had signed the original document _

By slgning below, the signor cestifles that he or she has the authorlty to sign this
Agresment on bshalf of the Jurisdlctlon, and the Jurisdiction agrees to the torms
of this Agreament.

Mayor, City of Auburn . Date  City Attomey, Cily of Aubum Dats
City Clerk, City of Auburn Date

Mayor, Cily of !:e;:ton ~ — -;a:e-“ -C-:;t;;\tt;r;e;(;l;of-!-?;tnn — D:;te
Clty Clerk, City of Renton Date '
oWt 5208 &&QBQ‘;Q&,M
Mayor, Cily of Tukwila Dats City Attorney, Clty of Tukwia Date
Cily Cleﬂt, City of Tukwila — Date

Mayor, City of Kent Date City Attorney, City of Kent Date
i —

City Manager, Cily of Federal Way Date City Attorney, City of Federal Way Date

City Clerk, City of Federat Way Date
Executive Director, Port of Seatile Date Port Counsal, Port of Seattle Date
VALLEY SPECIAL RESPONSE TEAM 8

OPERATIONAL AGREEMENT

“- - Pana K%

1]

1]



XX. MUNICIPAL AUTHORIZATIONS

This Agreement shail be executed on behalf of each participating junsdiction by its duly

authorized representafive and pursuant fo an approprate resolution or ordinance of the

governing body of each participating jurisdictron. This Agreement shall be deemed

effective upon the last date of execution by the last so authonzed representative  This

Agresment may be executed by counterparts and be valid as ¥ each authorized
. representative had signed the original document

By signing below, the signor certifies that he or she has the authority o sign this
Agresment on behalf of the jurisdiction, and the Jurisdiction agrees to the toerms
of this Agreement.

Y
~ LT P
[N 4

Mayor, City of Aubum Date  City Attorney, Cily ofAubum .. Date -

Cily Clerk, Ciy of Aubum Date .

Mayor, City of Renton Date City Aﬁomey.vcwy of Renton . Date

City Clerk, City of Renton ‘ Date

Mayar, City of Tukwila B Date  City Atlomey, City of Tukwila Date

City Clerk, City of Tukwila Date

Mavyor, City of Kent Dats  Cily Altornsy, City of Kent Date
~ Ctty Clerk, Gity of Kent Date

Csty Manager, City of Federa( Way Date  Gity Atomey, Gily of Federal Way Date

ﬂ?@lerk. City of Fedggal Way

(‘\
Blvis, lgiuc-; . MED

Executive Diractor, Port of Seattie

VALLEY SPECIAL RESPONSE TEAM 8

OPERATIONAL AGREEMENT
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STATE OF WASHINGTON}
County of King . }

The Director of Records & Elections, King County,-State of

Washington and exofficio Recorder of Deeds and ather

instruments. do hereby centify the foregoing copy has been

compared with the original instrument as the same appears

on file and of rzcord in the office, and that the same is a true

and pertect transcript of said original and of the whnl» thereot
Witness my hand and official seal thi., _ day
of m“a 3 M ___

Director ot Records & Eiections




AulZes LDg\ I COURT FOR KING COUNTY
STATE OF WASHINGTON Yy wo. BB 5

COUNTY OF K I N G ) INVENTORY AND RETURN
‘ OF SFARCH WARRANT

1. I received a search warrant for the premises, vehicle
or person specifically described as follows:

Bldonds LocateD psie Cowonnd (ocaren AT
B, Sohey A Kag, WA, G Q’nwasf Beuxsoﬁ?é'
o

( 20073

2. On the Jp_ day of <y , 87> 1
made a diligent search of the above-described premises, vehicle or
person and found and seized the items listed below in Item 7.

3. Name(s) of person(s) present when the property was
seized:

\\w& + %z,uﬁsahi Dm;/ (AN

Z. The invemntory was made in the presence of:

( ) The person(s) named in (3) from whose possession the
property was taken.

(0 Others: Ve WETRRErDES o

5. Name of person served with a copy or description of
place where copy is posted-

6. Place where property is now stored: IO/’/Q' :
’

(Continued on next page)

Inventory and Return White Copy: Court File
Page 1 of 2 Canary Copy: Police File
Goldenrod Copy: Left at Premises
- searched

S R Pana QQ__. e e



Inventory and Return of Search Warrant (continued

7. Property and person(s) seized: (Indicate location of

property when seized):

vo VeoDeem S .

pated: ©O11DO> ’ O‘WD’\: |

Dl L MGl

Signature of Peace(Officer

VNET 05135"“‘ -

Agency and Personnel Number

Inventory and Return

Page 2 of 2
' Pink

i} - Pana R7

Printed or Typed Name

White Copy: Court File
Canary Copy:
- Copy:

Police File

.Left at premises
searched
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JUDGES HAIL RUDM .
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106 COUNTY {11 COUNTY RN
SUPERIGR COURT  SUPERIORCOURT CLERK -

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

LEO C. BRUTSCHE

Plaintiff NO.04-2-12087-8 KNT

vs
DECLARATION OF

CITY OF KENT, a Washington JAMES WARNER

Municipal Coxporation
KING COUNTY, a political
subdivision of the State of

Washington :
Defendant

Nt e N et hgd N ot Nt Nl v

I, James Warner, certify as follows:
That I make this.affiavit baséd upon my personal
knowledge of the facts stated herein which are true:
During the months of July and August, 2003, I
was retained hy Leo C. Brutsche to repair doors and door
jams at the propexties of 866 Meeker and 426 Naden in
Kent, Washington. I did the necessary work to replace
the broken doors and door jams at these properties and
billed for my services at my normal and customary rate
which is normal and reasonable for this type of work in

the Puget Sound area. The total bill for this #ork was

JERALD A. KLEIN

- 823 Joshua Green Bldg.
Seattle, WA 98101-2236
(206) 623-0630
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$4,921.51 which sum Leo C. Brutsche paid shortly after
billing. A copy of my bill isnattached.
T certify under penalty of perjury under the laws

of the State of Washington that the above is true and

correct.

Date:
Buckley, Washington

Ja es Warne77

JERALD A. KLEIN
823 Joshua Green Bldg,
Seattle, WA 98101-2236
(206) 623-0630

Pans 132




; POSAL

[PROPOSALNO.
N L 3979 -5
SHEET NO.
DATE
7-S5-2%

WORK TO BE PERFORMED AT:

ST

PROPOSAL SUBM[ [TED TO:
‘ -;-re, Nt .

ADDFL £S5 g
) TP l /VLE&(éP/L pnd B2 b Vo4 en

WANE e i gy :

ADQRESS i

_/één/// wia 9250 32

é g/,é(,-r.—n V4 ‘? ?((79./

DATE. OF PLANS
A 1:7-,'/‘ A7 s 2 /5 A

PHONE NO. 2, 'l fS/’} 57 gé

ARCHITECT

We heraby propose to furnish the materfais and penc(m Ihe éa.bor necessary for the complenon of  Treo Adeert

gag,‘ A fot ‘ ,4'“7’ a3 7 3’ 0‘3%
) Ac,’/ ';}’2"-')/5{{ ;A'dﬁ’; v{:)hd }Qf)/l»(a/ 2l 74/}/%& Alvern 4
,/_l:';a( 2 54.1414/ )/(aeaf::: s .,/ " A.x - - 7 e
L TR LT
H /l T,

r‘ff gxé A/AJ(’A /\’t»f WA @5”52}-\

,{ é’.//[ ‘r_,;,/ anz, ?é ,(D-Jéal{ . 'r7/é /ﬂ_&w /:'2 QJéf A}?'r[ =4 Br‘/Lf

PO

//u} /(c./ /)u.«,-vr) — ;-l’a.’/ ﬁ;\»«#%l Amo/ ,a//;/{r a/ /,;ulé—f

/.,/d

ﬁ§)/1¢’?~ )%//2&/46 & f#ﬂcff !.-)A.—:// oﬁ'f ﬁ) //4/1\@/ /?/;4 &L/7‘/..

723 3 45"

All material is guaranteed 10 be as specified,
cations submiited for ab

ove work and completed in a substantial workmanlike manner for the sum of

W{c% Vyaﬂﬁ LS

and the above work to be performed in accordance with the drawings and specif
ez 2 4 . S/ 4

£¢<//6ﬂ/ Doflars ($ iéﬁ? s S/ :

with payments to be made as follows.

.

¢
Any alteration or deviation from above s
will be executed only upon witten ordes,
over and above the estimate, Al agresments conlingent upon
cidents, o delays hayend our coniol,

Respectfully submitted ) dee et 5/‘ VYV AR E i 6 {
{ - .

pecilicalions wvolving exira cesis é
Perif%’/% /44’ S ?“é' ,CD/M,/JK/’;,&

and will become an exira charge

strikes, ac-

Note — This proposal may bé w;thc?r"aé ;
by us if not accepted within _,,2_..__5’7 day

The above prices,

specifications and conditions are satisfactory and are hereby accep
- as specified. Payments will be made as outlined above.

ACCEPTANCE OF PROPOSAL :
ted. You are authorized to do the wa

Signature

Signature

Date

s atms NC 3818-50 -
MADE INUSA :

PROPOSAL e
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KIMG COUNTY
SUPERIOR COUR
ERgouRT CLERK

Hon. Brian D. Gain
July 22, 2005, 3:30 p.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

LEO C. BRUTSCHE,
Plaintiff,
V.

CITY OF KENT,
a mumicipal corporation, et al.,

Defendants.

e e’ N N N’ o N N N e N

I, LEO C. BRUTSCHE, certify as follows:

1. - ThatI am the plaintiff herein and make this certification in that capacity.

CERTIFICATION OF LEO C. BRUTSCHE

OPPOSING SUMMARY JUDGMENT - 1

Pana 124

~ No. 04-2-12087-0 KNT

CERTIFICATION OF LEO C. BRUTSCHE | .
OPPOSING SUMMARY JUDGMENT

JERALD A. KLEIN'
823 JOSHUA. GREEN BUILDING
1425 FOURTH AVENUE :
SEATTLE, &I&)SEII\IGTON 98101—2236
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2. That my claims against the City of Kent stem from a police raid on my
property on July 'Id, 2003. On information and belief, thé police were looking for
evidence of drug law violations pursuant to a search warrant. On information and belief,
nothing was seized by the poliée as evidence during the raid.

3. During the raid, many of my doors and door jams were destroyed and some
windows broken. The damage was done by the police.

4, The use of a battering ram tq enter the buildings on my property was:
unnecessary.

lv 5. At the time of the raid, I offered my kejrs to the officer in charge, Sergeant
Jaime Sidell. I offered to escort the officers around my property and open all‘ doors for
them. Sergeant Sidell rejected my offer saying “... we have our own way of getting in.j .

6. On information and belief, Sergeant Sidell is a commanding ofﬁceri for
Valley Narcotics Enforcement Team (“VNET”) which is a joint venture composed of the |
defendant and other local govermments.

7. I believe the custom oi' practice of using a battering ram to breach the doors
is unreasonable under the circumstances here. Use of my keys Woﬁld be much quickerand |
quigter-, making,the entry much safer for the officers. Also, kejys would not damage the |
doors and the door jafns like the battering ram. |

8. The defendants owed a particular duty to me not to destroy my property.

I'bought the property in 1993 and have owned it exclusively ever since. My claims are/not

JERALD A, KLEIN
823 JOSHUA GREEN BUILDING

- CERTIFICATION OF LEO C. BRUTSCHE 1425 FOUR’

AVENUE
SEATTLE, WAS'I-IINGTON 98101-2236
OPPOSING SUMMARY JUDGMENT - 2 : (206)623-0630

Pana 13K
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- believe that Jim. did not have the knowledge to manufacture drugs:

based Iipon any “public duty”, but upon my right to own, possess, use and enjoy my own
property without having it destroyed by the defeﬁdants-

9. Letting. me open the doors before the raid or after the facility was “secureﬁ”
would have been safer and less destructive. I konew there were no illegal drugs nor
weapons on the broperty. T offered to escort the officers throughout my property at the
time of the raid because I knew there was no genuine officer safety concerns nor any illegal
activities. |

10.  The diminution in value of my property between the property with doors
and .wjithout doors could easily have exceeded thirty ‘thousand dollars owing to vagrancy
and vermin infesfaﬁon. However, I quickly mitigated my damages ,by boarding up the
property in the evening after the raid. '

11. I then contacted Mr. Werner who I know to be a competenwcarpenter and
whose prices are reasonable and fair. Mr. Werner replaced the doors and door ]ams
destroyed by the police and billed me $4,921.51, which I paid. This bill was fair and
reasonable for the work he did and only included the necessary repair of the destroyed
items.

12. T would also_Alike the Court to know that the unsworn statements in the

City’s motion about my son Jim are untrue. I visited Jim almost daily at the Naden
!
facility. Inmy visits, I saw no indication of drug manufacturing on the property. I also

JERALD A. KLEIN
823 JOSHUA GREEN BUILDING
CERTIFICATION OF LEO C. BRUTSCHE SEATTLE W ASHINGTON 98101-2236

OPPOSING SUMMARY JUDGMENT - 3 2006
ooz Pana 124
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-nothing in the charred trailer connected to drug manufacturing.

13. I do not believe Jim resisted arrest. The police use of the battering ram
broke the glass of the mobile home. I saw lacerations to Jim’s face and chest from broken
glass on the floor. I saw the trauma impact to his forehead. I saw wounds to his back

which I believe to bé taser wounds. Adfter the raid, I saw the large pool of blood on the

" floor of the mobile home where Jim had laiﬁ on the floor. I believe that Jim’s wounds

were caused by the police as he lay on the floor.
14.  Althoughthe City “red-tagged” the mobile because its doors were destroyed
by police, the matter was dropped after Mr. Werner made the repairs.
“ 15. I would also like to correct the City"s assertion that Jim “... died in a
methamphetaminé lab explosibn that occuﬁed on the same premises...” in'2004. Jim’s
death was due to a propane tank leak and had nothing to do with any methamphetax;nine

lab. I know this because I inspected the trailer and tank the following day. There was

I certify under penalty of perjury under the laws of the State of Washington tha the
above is true and correct.

DATED this the j/  day of July, 2005.

LEO C. BRUTSC(HE

JERALD A. KLEIN °
823 JOSHUA GREEN BUILDING

CERTIFICATION OF LEO C. BRUTSCHE e F?\[S%SI{GTONNIQI%MQBG |
OPPOSING SUMMARY JUDGMENT - 4 TTLE, WASHD |

e v TR Pana 17




ESMMHHHH)—LHHNMM
el ~ - A K =z T A B~ JT S N Y EPOR

23
24

26
27

O 00 0 & ;b W N R

‘Dated: July 19, 2005
‘ | el =

oa —— i =0 .-
[— LT ﬁ"‘q"A - e,

. b
P N W 3 - . . -
{1 A i B ﬁ'\.-..ta.uzu‘-k“! --“"‘}

FILED
~ JL 19 2
05 UL 19 PH L: 03
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_FPIG COUNTY 1 omad s, S,
SUPLRIDR COURT CLERK
KENT, WA

. HONORABLE BRIAN D. GAIN
- July 22, 2005, 3:30 p.n.

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

LEO C. BRUTSCHE
: Plaintiff, NO.04-2-12087-0
KNT
vs. ,
MOTION & AFFIDAVIT
FOR PUBLICATION

OF DEPOSITION

CITY OF . XKENT, .
a Municipal Corporation; et. al.

Defendants. i

|

!

Plaintiff moves for the publication of the deposition

of Brian Swanberg taken herein on June 27, 2005

erald A. Xlein, #9313

I, Jerald A. Klein, certify I am the Attorney fér the
Plaintiff herein and make this affidavit from my personal
knowledge of the facts stated heréih which are true;

That attached hereto are trﬁe and correct copies of
portions.of the deposition of Brian Swanberg, taken in this

matter on June 27, 2005 by reporter Susan Cookman which

truly and correctly relate the questions and answers given,
"

at said deposition.

JERALDA.KLEIN
823 Joshua Green Bldg.:
Seaitle, WA 98101-2236
(206) 623-0630

[t Sl S N Pana 101
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I certify under pénalty of perjury under the laws of

the State of Washhington that the above is true and correét.

Dated: ?74?%%5" (::;chzéé%?V /fs;z;_~‘
4 o

Seattle, Washington
/Jérald A. Klein, #9313

JERALD A. XLEIN
823 Joshua Green Bldg.
Seatile, WA 98101-2236
. (206) 623-0630
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& IN THE SUPERIOR COURT QOF THE STATE OF WASHINGTON
.7 IN AND FOR THE COUNTY OF KING
8 —————— e ———————— e ~
' LEO BRUTSCHE, }
‘9 )
B Plaintiff, )
10 : ) NO. 04-2-12087-0 ENT
. vs. ) . :
A CITY OF XENT, a Washington - )
12  municipal corporation; KING )
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# 13 of the State of Washington, )
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’ 15 ——————— ——————— e e e _ —
Deposition Upon Oral Examination
16 :
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20 Kent, Washington
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APPEARANCES

For the Plaintiff: JERALD A. KLEIN
. : Attorney at Law
1425 4th Avenue, #823 .
Seattle, Washington 98191-2236

For the Defendant: RICHARD JOLLEY
) KEATING, BUCKLIN & McCORMACK
800 5th Avenue, #4141
Seattle, Washington 98104-3175

Also Presents LEO BRUTSCHE
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I am the.code enforcement officer for the city.

How long have you been a code enforcement officer?

Eleven years.

What were you doing before code enforcement?
I was managing a private lnvestlgatlve division of a

securlty company in Seattle.

What was the name of the security company?

Northwest Protective Serv1ce.
I've heard of them. Prior to that?

I was a felony investigator for the Associated Counsel

. for the Accused doing 1nvest1gat1ve work for public

defenders.

And prior to that?

Police officer, City of Renton.
For the City of Renton?

Mm~hmm.

When were You a police officer?

Retired in ’89.
~ '89, okay. How long had you been a police officer for -

‘the City of Renton?

Six years.

Six years?

Five or six.
What type of work were you doing?

Patrol, mostly. Wbrked-special operations for a year

SUSAN COOKMAN, CSR, - GROSHONG-QUAINTANGE
SEATTLE (253)838-1282 TACOMA (253)627-7129
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or two.

. Did you ever serve a search warrant?

Yes.

Okay. -What are your .duties as code enforcement

-0fficer?

Basically, to enforce the city’s municipal codes, Kent

City Codes.

Are you in charge of enforcing all of the codes?

- Everything from dog leash licensing --

No.
-~ to -~ Which oneé are you --—
Cﬁapter 8, which is public nuisance, some noise.
(Break in proceedings.) |
THE WITNESS: These are the files here.
Junk vehicles, housing code, abatement of dangerous

bulldlng code, zoning codes, and then I assist other

departments with problems that they may have, from

wetland issues to garbage pick-up, things like that.

(By Mr. klein) Would you assist like the zoning 

department or land use department with enforcement

issues?

Yes,

Would you assist public works if they ever came across .
like a wetlands issue?

If they asked me to, I get involved, yes.

SUSAN COOKMAN, CSR - GROSHONG~QUAINTANCE .
SEATTLE (253)838—1282 TACOMA (253)627-7129
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785, okay?
What does that correspond to?
That just in 702, 2002, there was a complaint of
vehicles, junk vehicles on the property, and this just
notes that later on, they were removed'at our reguest
bj Mr. Brutsche. That’s it.
' MR. BRUTSCHE: Those were the ones outside the

fence; weren’t they? '

THE WITNESS: I don’t recall.

MR. JOLLEY: Wait till Mr. Klein asks you the
questions.

THE WITNESS: Okay. All right.

(By Mr. Klein) Let me first make sure I understand.
Exhibit 1, is that all of the records?

Of that file, yes.

Can we give the reporter -- I mean, does this Exhibit

1 have all your records, or is there another file that

she doesn’t have yet?

Well, okay, this is one file,
Okay.

This is one file.

Okay.

And'this is one file.

- Oh; okay, so can we have her make Exhibit No. 2 the

one that’s in your right hand?

' SUSAN COOKMAN, CSR - GROSHONG-QUATNTANCE
SEATTLE (253)838-1282  TACOMA (253)627-7129 .
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Yes.
MR. KLEIN: Okay. Why don’t you do that?
'(Exhibits Nos., 2 & 3 marked. ) .

(REPORTER’S NOTE: Exhibit No. 3 starts with Page 2.)
(By Mr. Klein) But that’s the extent of the file
that’s marked Exhibit 1, Page 1, is just that some
cars were on ﬁhe broperty and were removed?.
Correct. ‘

All right. What about the file that corresponds to
Exhibit 2,. Page 1?

Well, it states here that £here were three abandoned
vehicles on the property. A letter was mailed on
7/8/04, and when I went out oﬁ ~- let’s see here.
Well, what it looks like here -- or 02, I mean.
January 16, ‘02, a letter was mailed to Mr. Brutsche,
and he removed the vehicles. : .
So it was another vehicle deal?

Yeah, yeah.

. Okay.

2

BRUTSCHE: Somebody else removed them.
" THE WITNESS: Oh, okay. |
MR. JOLLEY: Jerry, You are going £o have to
tell Mr. Brutsche that he can’t beltalking on the
recoxd. '
MR. KLEIN: ' Yeah; thatrs right. That is

SUSAN COOKMAN, CSR - GROSHONG-QUATNTANCE
SEATTLE (253)838-1282  TACOMA (253)627-7129 °
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10

right.

By Mr.'Kleih) And then Exhibit No. 3, beginning on
Page 2, what is this about?

'JunkAvghicles and garbage and debris on the property.

Okay. What is the date of that?

. Looks like July 8th of 2004, a letter went to Mr. and

Mrs. Brutsche' for the address at 426 Naden Avenue S.

for junk inoperable vehicles parked on the property.

~Okay. Do jou have ahy records or any files that -

correspond to any investigation you may have done on
July 10th of 20032

No. This is it here.

This is it here? Okay.

Yeah.

All right. Do you have any assistants that help you:
with your investigation, or are you it?

f'm it. |

You are it, okay. Are you ever involved in abating

nuisances either under --

- Meaning? In what ﬁay?

Well, under Chapter 8 of the code --
m—}m .

-— the city has abatement powers; isn’t that correct?

The city does; correct.

' Would you be involved in enforcing or seeking

" SUSAN COOKMAN, CSR - GROSHONG-QUATNTANCE
SEATTLE (253)838-1282  TACOMA (253)627-7129
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Okaf. All right. At that boint, would you be
handling thet action, or ﬁould the city attorney. be
handling that action?

The city attorney would be handling it at that point.
I see. Okay. Who is the city attorney?

Assistae; City.Attorney'for.code enforcement now is
Julie Storms.

And you wouldljust turn the file eeer to Julie to
handle the code enforcement? |

Correct

Okay. Who is the actual 01ty attorney?

Tom Brubaker.

.Okay. Do:-you work with Tom on ~-
‘No. He is too high up the food chain.
‘Okay. How do you hear of alleged code v;olatlons or

how do you discover alleged code v1olatlons°

Generally, through our citizen complaint line.
I see. 1In the three that you have documented ——

Mm-~-hmm.

-- here, I take it Mr. Brutsche cooperated?

" Yes.

I' mean, they didn’t seem to go beyond your initial
letter. |

Right. . _
Okay. Roughly, hOW'mucH of you%_day is involved in

' SUSAN COOKMAN, CSR - GROSHONG-QUAINTANCE
SEATTLE (253)838-1282  TACOMA (253)627-7129
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know. Differen; deparément, different . . .
Maybe it’s VERT, Valley Emexrgency Résponse Team."
I don’t know.‘

Some SWAT team?

Yeah. No, no.

Did you ever get any call from the SWAT team?

.Once., .

what was that about?

. Mr. Brutsche’s property.

Who called you?
Thaﬁ, I couldn’t tell you. Just an officer.

Was it a City of Kent officer?

Yes, I believe it was.
' Did you open a file on the call?

‘No. They had told.me,that‘they might ask'me to look

at sdméthing, and I.told them to give me a call.

'When.did,they call?

I had spoken to some officer in the mornigg; and then
it was later in the day, around noon, that T received

a call stating, could you come down to, you know, the

' property.

Would that have been on July 10th of 20037

I.wouldn’t know. It’s not something that I was

actively involved in working, you know, a code

enforcement —-

. SUSAN COORMAN, CSR - GROSHONG-QUAINTAKCE '
SEATTLE (253)838-1282  TACOMA (253)627-7129
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--.to make sure that the living quarters are not

slums.-

Right.

So that’s it. <You know, people have hot and cold
running water and- proper, you know; safe sewage and
things along those lines, and so they asked me to take

a look at it.

Does that happen often? Do police officers ask you to
* take a look .at housing? ;

".Not often. Like I said, it’s happened about a half a

dozen times.

‘So the officer, whoever called you, was concerned

about the living conditions?
I guess .so. That’s what they specifically asked me to

look at.

~ Did they suggest anything to you?

No, no, not that I recall.

Did. they ask you to red tag the --

I red tagged it.

You did red tag it?

On my own, yeah. The condition of the structure was
not habitable at that time.

Right. Did you notice any doors that might have ‘been
broken? ' |
well, you are talking about a structure that had pare

SUSAN COOKMAN, CSR -~ GROSHONG-QUATNTANCE
SEATTLE (253)838-1282  TACOMA (253)627-7129
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You are showing -- with your hands, you are showing
about a square foot?

Okay, if that’s a Square foot. You know.

12 by 12 inches?

Well,. maybe six by six.
Mm~hmm?
I don’t.recall it being a great amount.

Right.

. I remember it being enough to catch my attention, but

not -- I could be wrong about that size. I don’t

know.

Do you know whose blood it was?
Don’t have a clue.

Did anybody tell you?

Nope. I didn't ask.

- Where was the blood?-

I just recall it being somewhere in the center of the
trailer, what I believe would be ‘the living room
section, on the floor.

Was there any blood near the doo:r.%, the sliding glass
door that you have identified in Picture 1? |
Well, this wouldn’t be that far from the sliding giass
door. I meah, that’s part of that section.

Oh , dkay.

You know.

SUSAN COORMAN r CSR -~ GROSHONG-QUAINTANCE
- SEATTLE (253)838-1282  TACOMA (253)627-7129
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38

AT1 right. I just wanted -- I mean, there is a lot of

doors that were damaged --

" Okay.

I just wanted to test your memory about what you saw,

and since you didn’t 'go. into the’ warehouse -

Yeah

—-- you just saw doors, but do You recognize that as an

interior door?

LS

I don’t know if it’s an.interior door.

' be an interior door style.

Mm-hmm.

But- it very well could have been
as an exterior door.

Mm-hmm.

I don’‘t know.

It appears to

improperly installeci

That’s Probably What caught your attention; J.sn't J.t?

It mght be .

Because you -- I mean, either the damage or the fact

that it was a door that -- an exterior door on an

interior place, or an interior door an exterior place,

that would have caught a carpenter’s eye?

As I stated earlier, there was an addition done to the

trailer; and I couldn’t find any type of permit for

that. L & I will handle. manufactured structures. The "

SUSAN COOKMAN, CSR -~ GROSHONG~QUAINTANCE

SEATTLE (253)838-1282
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building department will handle any attachments to a

manufactured structure.

2

3 Q 'Okay, so it was pretty much outside of your

-4 Jurisdiction?

5 A Yeah.

6 Q Okay. All right. Weie any of the glass windows
7 bioken?‘

8 . A I‘don't remember.’

9 Q ~ Dbid you sée'or smell any evidence of a stun grenade?
10 A A stun érenade?f
11 @ (Nods head.)

) 12 A I wouldn’'t -~ I’ve never tossed oné so I wouldn'‘t
‘ know.

I}
[
oW

But you would recognize the sulfur smell, though;

=
>
L)

wouldn‘t YOu?

!
e
]

15

16 A  Sulfur or cordite? Xbu'know; no. I guess, no. I

17 didn‘t smell anything. |
18 Q Okay, all right. So you didn’t smell any illicit

19 che@icals or gee any evidence of any illicit |

20 chemicals?

21 A No. Chemicals, that type of thing, I wouldn’t be

22 looking for. It would stricply'be structurél.

23 Q  Right. Did the officers indicate that they had found |
24 ény=illicit substance, any gquns, anything illicit on
25 .the propérty? |

SUSAN COOKMAN, CSR - GROSHONG-QUAINTANCE
SEATTLE (253)838-1282  TACOMA (253)627-7129
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I purposely didn’t. ask.

Oh, all right. Why?

Because my job is this (Indicating), aﬁd & don’t want
to be heré for this. .
You held up your hands in the form of blinders?
Mm~hmm.

Isn’t that correct?

Yeah.. ‘

What you are saying nonverbally is that you limited
your focus intentionally so as not to become a
yitness?

Yeah. I‘ve got a job to do.

Sure.

The police departments have their job to do, like fire '

- and -~ you know.

.Okay. Now, you mentioned that yoﬁ red tagged the

property.
I remember hanging a red tag on it.
What was that for?

The actual living conditions of the structure at the

time .

" Does it have to have a door?

Yes.
So if the door’s smashed to pieces, it’s not livable?

(Witness nods head.)

SUSAN COORMAN, CSR - GROSHONG-~QUAINTANCE
SEATTLE (253)838~1282  TACOMA (253)627-7129

RPana 207



I RS - T T N OO

10
11

12
13
14
15
16
17

18 .

19
20
21
22
23
24

25

I o o)

L S T < T T R P 0

0
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44

Did you see an armored personnel carrier?
Yés; I did. '
Describe it.
Looks like a dune buggy with multiple wheels ?haﬁ's
been armored, basically. Just a squat, long,-tank,
yoﬁ know.

Is it like the Humvees?

No, its -~ maybe it is, just elongated more, and if I
remember right, all the hatches on it were kind of at

. an angle on the sides.

Tb deflect --
I assume, you know.
-~ ordinance attacks?

(Witness nods head.)

. Did you notice any other mllltaxy'style vehicles?

No, no, not that I know of.

No tanks.
Okay. Were the hazmat folks called to the scene?
If they were, it would have been long after I was

gone.

' Okay. You mentioned you didn’t notice any --

Huh-uh, T wouldn’t have been paying attention for
that. |

-~ hazmat personnel?

SUSAN COOKMAN, CSR - GROSHONG-QUAINTANCE
SEATTLE (253)838-1282  TACOMA (253)627-7129
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MR. JOLLEY: I don’t think he has.
I don’t'kno& how the warrant was served. 2as I stated

earlier, I wasn’t there so I don’t know how they

. served it. You are asking if a specific unit -- are

.there other ways to serve a warrant other than by the

specific unit of a SWAT team?

"(By Mr. Klein) Yes.

Depending on the type of warrant, yes, there are other
types that you wouldn’t use SWAT on.

What other ways wouldAypu execute a search warrant?

* Arrest warrants."Get a search warrant to get to the

arrest warrant, you know.

When you were a patrolman, did you ever execute a
search warfant?

Yes.

Were you part of a SWAT team?

No, no. o

How many officers were with you?

It depended. If it was empty, and it was just a -
straight search, there might only be three or four of
us. If it was a situation where we knew that the?e'
were guns, there could be, especially in a joint task
force, 16 or 20, depending on the logistics.

Okay. Do you know how often the SWAT team is called

to do search warrants in the City of Rent?

SUSAN COOKMAN, CSR - GROSHONG-QUATNTAKNCE
SEATTLE (253)838-1282  TACOMA (253)627-7129
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CERTIFTI CATE
STATE OF WASHINGTON)

COUNTY OF KING )

I, Susan Cookman, Notary Public,
do hereby certlfy. _ '

That the fore901ng dep051tlon, transcrlptlon
of which is hereto attached, was given before me at the time
and place stated thereln, that the w1tness, befere

examination, was duly sworn to testify the truth, the whole

truth and nothing but the truth; that the testimony given by

' the witness was by'me stenographlcally recorded and later

transcrlbed under my personal supervision;

That the foregoing transcript contains a full.
and accurate record of all the testlmony and proceedlngs
given at the time and place of said testlmoqy to
the best of my ability. |

I do further testify that I am not related to

- any party to the matter, nor to any of counsel nor do 1

have any lnterest in the matter.

WITNESS my hand and seal t is 7th

SUSAN COORMAN, CSR =~ GROSHONG-QUATINTANCE |
SEATTLE (253)838-1282 TACOMA (253)627-7129 |
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January 16, 2002

Mr. and Mrs. Leo Brutsche

PO Box 1203
Kent, WA 98035

Dear Mr. and Mrs. Brutsche:

The City has received a report of conditions on your property at
426 Naden Avenue S, Kent, WA/Tax Parcel: #2422049057, Case #02-
0000799 that may not comply with city codes. While we have not
inspected to confirm this report, we want you to know about it. Listed
below are the alleged violation(s) that may pertain to your situation.
This will assist you in obtaining compliance if needed and prevent
further code enforecement action. The conditions reported are:

Three abandoned vehicles are located on the property.

K.C.C. 15.08.090. Parking or storage of inoperable vehicles,
Permitting, allowing, and/or cause to allow more than one (1) vehicle of any
kind in inoperable condition not licensed nor legally operable upon the
roadway to be stored or parked outside an enclosed building or structure on
any residentially zoned property for more than thirty (30) days in violation of
Kent City Code 15.08.090. a ,

We would appreciate your cooperation in doing a-self-inspection and
correcting any apparent problems, so that any follow-up inspection will
-verify code compliance. ‘

Your cooperation and community spirit-are deepfy abpréciated., Thank
you faor your help in keeping Kent a city to be proud oft

Brian Swanberg '
Code Enforcement Officer

City of Kent.
(253) 856-5425

ch:S:\Permif\Shared\codeviolations4101102-0799admonishitr.doc

"ConNECTING FOR Sucon 38
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Day Phone:

CODE ENFORCEMENT
TELEPHONE IN-TAKE -

" Before starting when caller requests to speak to Brian — ask who it is and if not a city

employee/council person — ask for a case number. If they don’t have one ~ fill out the

" following:

COMPLAINANT: FILL OUT ONLY IF PERSON DOES NOT WANT TO REMA!N
ANONYMOUS: ' '

Complainant:

Address:

City — State —zip:

COMPLAINT:

Problem address: 17/0,1 ‘é /VM[&V:.J

(make sure is in city limits)

Commoh Name (ie apartment name)

Intersection

Problemz_ﬁww_:&i@ﬁ@u_zw

1900 WA LiC KNE 579 Uphetywt TNILSDLLF Cles 00305

. , o S 4977 hsi # 128 E50 [ohab #ING yer207,

Gl 1928 Drdloe Lo Litoets ¢h BarBEs X1 P¥933

Intake by: Phone _ & Mall Person

Yourinitials__#&r% __ Date_&£/2 /02

PADMIN\FORMS\code enforcement intake.doc (05/15/01)
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EXEIBIT "A"

v |

’ BEING IN LOT 7 AND IM-THE SODTHEAST QUARTER OF THE NDRIEWEST .
N QUARTER OF SECTION 2%, TOWSEYP 22 NORTE, RANGE & EAST W.M., KING .
COUNTY, WASEINCTON MORE PARTICULAGLY DESCRIBED AS FOLLOWS:

BECTNNING AT A ZOLNT WHICE 15 380 FEET WEST OF TEE SOUTEMEST
CORNER OF BLOCK 21 GF YESLER'S FIBST ADUITION T0 KEVT, AND ALONS
TRE NORTE 1OUNDARY LING OF WILLIS STREET; ~ -,

TRENGE NOETE AND FARALLEL 1Q AT A PISTANCE OF 1D FEET ¥ROK THE .
GRANTOR'S EAST BOUNDARY LINE A DISTANCE OF 842.0 FEET; : . .
TEENCE WEST A DISTANCE OF 146.89 E3ET; ‘ R
T3ENCE SOUTE 59S3' EAST A DISTAKGE OF 846.§ FEET I0 A POINT ON

ToF SOKTH BOCNDARY LINE OF WILLIS STHEET;

TUECE EAST ALONG TSE NORTE 30UNDARY LINE OF WIILIS STREET, A .
DISTANGE QF 60,13 FERE TO TRE POINT OF BEGINNING; :

AND FXCEFT TRAT PORZION CORDEMNED SOR HIGHMAY YUFEOSES INDER XING .
COUNTY, SUPERIONR COURT CAUSE SO 657500%" - . L

STTUATE IN IES COUNTY OF RING, SYATE OF WASHINGION.

9603270820




METROSCA N
_ PROPERTY PROFILE

Parcel ID 2242204 9057 Bldg 1 - Total :$540,800
Owner -Brutsche Lea G & Norma J Land :$539,800
CoOwner : : Struct 1$1,000
Site Addr -426 Naden Ave S Kent 88032 %lmprvd
Mail Addr -B0 Box 1738 Auburn Wa 98071 Levyy Cd * 182§

Sale Dale -03/27/1956 Doc# 820 2004 Tax :36,970.54
SalePrice : Deed :Quit Claim Phone
Loan Amt : Type : Vol @ Pg :
Use Code 1195 lND,WAREHOUSE MapGrid 715 H2
Zoning ‘MR-M NbthdCd ;085030
Prop Desc  'Blue Banner Foods — CENSUS —
Legal .STR 242204 TAXLOT 57 S 842 FT OF Tract :297.00
-THAT POR OF GL 7 & SE 1/4 OF NW Block 3
.4}4 N OF WILLIS ST &E OF STIRY Q8TR SW 24 22N O4E
PROPERTY CHARACTER!ST!CS
Bedrooms 1st Floor SF o Year Buiit :1939
Bath Full 2nd Floor SF Eff Year 11950
Bath 3/4 Half Floor SF Bldg Matt  ‘Wood Frams
Bath 1/2 AboveGrnd SF Bldg Cond
Fireplace Bsmnt Finished Bidg Grade :Low
Laundry Bsmnt Total SF ¢ Interior ‘
Porch Building SqFt 11,528 Insulation
Deck DeckSqFt : HeatSource
Stories | Garage Type Heat Type :Space Heater
Units Attached GrgSF Air Method :

' gsmnt ParkingSF WwWir Source ‘Water District
Easements Basement Type Sewer Type :Public
Nuisance Basement Grade Pumpose

~ LAND INFORMATION QTHER INFORMATION
StAccess :Public LotSqFt 71,136 St Surface :Paved Soundproof :
Beach ACG totAcres 177 Elevator Storage
WtrFront Lot Shape :Restricted sprinklers  -NO Security
WirFatloc Tde/Upind Golf Agj No
WHFmMtFT TopoProbd
| TRANSFER HISTORY
OWNERS DATE /DOC#  PRICE DEED TYPE
-Brutsche Lee C/Norma J -06/18/1993 1217 :3130,000 :Quit Cl fgkﬁoo :Cony

Information compiled ﬁa.m sarious sources. Real Estate Solutions makes no represenialions

or warrgnties as fa the aeaurdcy of completeness of mformation coptained in this report.

=nEIE L TP ana 990 s




METROSCAN

PROPERTY PROFILE
Parcel |D :242204 9057 Bidg -2 Total :$540,300
Owner -Brutsche Leo G & Noma J Land - :$538,800
CoQwner : ‘ Struct 1$1,000
Site Addr :426 Naden Ave S Kent 88032 %lmprvd
Mail Addr PO Box 1738 Auburn Wa 98071 Levy Cd 11525
Sale Date :03/2711896 Dock :820 2004 Tax :$6,970.54
SalePrice Deed :Quit Claim Phone ]
loan Amt = Type Vel Pg :
Use Code 195 lND\WAREHOUSE MapGrid 715 H2
Zoning {MR-M NbrhdCd  :085030
Prop Dasc -Blue Banner Foods - CENSUS —
Legal -STR 242204 TAXLOT 57 S 842 FT OF Tract :297.00
“THAT POROF GL.7 & SE 1/4 OF NW Block 3
.1/4 N OF WILLIS ST & EOF S TIRY QSTR SW 24 2N 04E

_ ' PROPERTY CHARACTERISTICS ‘
Bedrooms 1st Floor SF - Year Built  :1957
Bath Full 2ad Floor SF . Eff Year  :1960
Bath 3/4 Half Floor SF Bidg Mati  :Masonry
Bath 1/2 AboveGrnd SF Bldg Cond
Fireplace Bsmnt Finished Bidg Grade :Low
Laundry Bsmnt Total SF : Interior
Porch Building SqFt 11,333 insulation
Deck : DeckSqFt : HeatSource
Stories 1 Garage Type Heat Type :No
Units Attached GrgSF Air Method

_ Bsmnt ParkingSF Wir Source :Water District
Easements Basement Type Sewer Type :Public
Nuisance Basement Grade Purpose
" LAND INFORMATION . QTHER INFORMATION
StAccess -Public LotSgrt 77,136 StSurface (Paved  Soundproof : -
BeachAcc : LotAcres :4.77 Elevator  ‘Yes  Storage
WirFront Lot Shape :Restricted Sprinklers No Security
WarFntLoc Tde/Upind Gof Ag Ne
WtrFmtFT TopaoProbd :
’ TRANSFER HISTORY
OWNERS DATE 1DOC# PRICE DEED TYPE
-Brutsche Leo C/Norma J :06/18/1983 1217 *:$130,000 :Quit Cl Eggﬁoo :Conv

>

Information compiled from various sources. Real Estate Solutions makss no representations
or warranties as o the accuracy or completeness of Informasion contained (n this report.
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! %:ﬁ;ﬁ};&a"‘ L £ , L 95 1, X L
, ‘ ‘ﬂwnersl Zoning ] Stuct ] Establ ‘ Flags] GeoAres ] Pexm"ts ‘ HFS f Legal ‘ Parce!Attr }
. APN: [7422049057 - 156 NADENAVE ©
R i R
S Nome: ERIEEAY £ &NORMAJJIN Address:[P0 BOX1738- |
Deed:|[ Date:] __J Type:] ;
| Occupy:|  Equity: ]_‘ Time She:f  Phone:| UBURN WA | o807
Country:
Hame: Addrass:
Deed: Date:| | T ]
Bccupy'r—’ Equnty'r_ Time Shr:] Phone:f 1
Country:
Mame: . Address:
Deed: Date: ‘_j Type:j
Uccupy:l—d Equity:r Time Shr: Phone:[- | J
Counhyt _"_l
Struct/lmprov Vak: {1000 Land Value: j.538900 Total aners
Propeity Value:] Ezempt V’alue:l Sale Date: ]03 .SEP-2000 ___]
i
' Sale Amnk {2000 . Owner Occupy: ['-
. Division of Air #:] =

-t = me b tmmem e e me e m e

-
>
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- Kent City Code 15.08.090.

July 8, 2004

Leo and Norma Brutsche
PO Box 1738
Auburn, WA 98071

Dear Mr. and Ms. Brutsche:

The City has received a report of a condition on your property located at
426 Naden Avenue S, Kent, WA/Tax Parcel #2422049057, Case
#02-799 that does not comply with city codes. Listed below is the
violation that pertains to your situation. This will assist you in obtaining
compliance and prevent further code enforcement action. The

condition reported is:

A junk vehicle has been dumped on the outside of the fence, near the
entrance and needs to be removed immediately. '

The following excerpts from the Kent City Code relate o the above-
listed violations: :

8.08 Junk vehicles
Permitting , allowing, and/or cause to allow or place a junk vehicle on the

subject property, in viclation of Kent City Code 8.08.010 and 8.08.030.

15.08.090. Parking or storage of inoperable vehicles. -

Permitting, aflowing, and/or cause to allow more than one (1) vehicle of any
kind in inoperable condition not licensed nor legally operable upon the
roadway to be stored or parked outside an enclosed building or structure on
any residentially zoned property for more than thirty (30) days in viofation of

| reeama ¢ o AR e v e e e mater meerwes i v et

These vehicles will need to be removed prior to my investigation on or’
after July 22, 2004. In the meanwhile, | would appreciate your
cooperation in doing a self-inspection and correcting the problem, so
that my scheduled inspection will verify code compliance. Contact this
office at 253-856-5409 or email me at bswanberg@ci.kent.wa.us if the
violations have been abated prior to the above date. Non-compliance
of the above-listed violations may result in further code enforcement

action

Brian Swanberg

Code Enforcement Officer

(253) 856-5409

e-mail: bswanberg@ci.kent.wa.us

ch:S:\Permif\Shared\codeviolations41 0112002\02-799admonishlirb.doc
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VENT, 1D ep%@ﬂber 16, 2005 : , 4§ A0
Lk UHe fendants request for fees '4?. 42 N
' ' Cross-motion to apportion fees /ii? é}ﬁ
. &'":.{‘;,‘
PN |
SUPERIOR COURT OF WASHINGTON‘ ' oG, "‘
FOR KING COUNTY L0 I
~ 7 &y
LEO C. BRUTSCHE : 32&

Plaintiff.

vsS.

a Municipal Corporation: et. al.
Defendants.

I, Jerald;Af Klein,

N gt N ‘v Nt el Vst Nt

NO.04-~-2-12087-0
-KNT

AFFIDAVIT OPPOSING
REQUEST FOR
EXCESSIVE FEES

certify as follows:

That I am the'attorhey for the Plaintiff herein and

make thls affidavit based upon my personal knowledge of the

facts stated herein which are true;

‘Attached hereto at Exhibit A is a true and correct copy

of the claim form filed with the City of Kent Clerk more

than sixty days before commencing this lawsuit.

claimed is 34.921.51.

The amount

'Also included as Exhibit A is a true

‘and correct copy of the bill from Plaintiff’'s carpenter forv

repairs to the doors and door jams at his properties that

were the subject of this lawsuit.

EIE Y

of $4,932.51.

The bill is for a total

Attached»as Exhibit B is a'true and correct copy of the .

AFFIDAVIT OPPOSING EXCESSIVE FEES - 1

Pane 220

JERALD A. KLEIN
823 Joshua Green Bldg.
Seatile, WA 98101-2236
(206) 623-0630
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arbitrator’s award.

Attached as Exhibit C is a true and correct copy of my

. billing statement for this case. This statement reflects

actual billings to the Plaintiff and payments from the
Plaintiff.¢ These reco;ds were made from postings at, or
shortly aftér, the time of ﬁhe indicatéd service.
Attached as Exhibit D is a true and correct copy of the.‘
City of Kent's arbitratién-briéf.
| Attached astxhibit.E is a true and correct copy of the

City of Kent’'s motion for summary judgment.

ANALYE":IS OF MAY 31, 2@65 BILING PE-RIOll).

I have reviewed the affidavit supporting the city of
Kent’s request for fees and would like to share the
following observations. | .

Béginning oﬂ page 2 of the Declaration of Chloethiel W.
DeWeese In Support ovaefendanﬁfs Motion for Attorneys Fees
{hereinafter "Qeélaration"), Ms. DeWeese identifies work
done by Mr. Jolley and hefSelf. Pirst, she indicates that’
Mr. Jolley "...spent 7;8‘hours.of attorney time reviewing
pleadings, preparing and filing a jury demané. analyéing,a

summary judgment motion, reporting'to the client, contacting

JERALD A KLEIN -

' 823 Joshua Green Bldg.
AFFIDAVIT OPPOSING EXCESSIVE EEES - 2 Seattle, WA 981012236

_ _ (206) 623-0630
" Pane RN




W 0 1 O Gt b W N

bod el jad ped bl el el el et e
BRREES 55836 R 88523

24

26
27
28

Lt. Mike Villa and Officer Darin Majack regarding..." their

declarations. These items could not have taken more than

‘two hours-at the most. Mr. Jolley was already familiar

with bdih dfficers having taken theii testimony at the
arbitration hearing two months prior, Requtihg to the
client may have taken ten minutes. The jury demand is é
one page document that would have taken another ten minutés
to prepar'éf Thus, a realistic sum of hours for Mr. Jolley
fof the May 31, 2005 biling period would héve‘been 2 hours.
Ms. DeWeese indicates that she repofﬁed 13.5 hours for
the May 31, 2005 billing cycle. Having two attorneys |
working on the case résﬁlted in duplicated effort, which is
to be excluded from a fees request, YOUSOUFIAH vs KING
COUNTY EXECUTIVE, 114 Wﬁ. Apé..836. 856 (Div.I, 2003).
Attached as Exhibit D is the City’s arbitration brief which

discusses all of the issues which Ms. DeWeese claims to have

spent 19.5"h6trs résearching during the month of May. (See

Exhibit D). Mr.‘Jolley had already domne the research in
March, 2005. Furthermore, most of the topics Ms. DeWeese
researched did not have any rélevancy to this case. For an

example, she studied the "...discretionary act exception to

'soverign immunity..."” however, the breaking down of doors is

not the type of discretionary act by top brass to which the

JERALD A.KLEIN
‘ - 823 Joshna Green Bldg.
AFFIDAVIT OPPOSING EXCESSIVE FEES - 3 : Seattle, WA 98101-2236
' ' (206) 623-0630

. Pana 1
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exceptioh gpplies.' Ms. DeWeese studied the issue about
whether this case involved a public or private duty which
was irrelevant to the Coﬁrt’s findihgvthat the officeré had
not breached their duty of care to the Plaintiff.‘ Ms.
DeWeese studied soverign immunity issues which‘has not been
a legal issue since immunity was waived in 1967. Ms.
DeWeese research into‘the'duty owed to.Plaintiff was
relevant, bu;vthe City’s position from the arbitration
hearing to the summary judgment motion only varied'in that

the City dropped Mr. Jolley’s claim that the police had an

~absolute immunity. Thus, issues (4) through‘(a) of Ms.’

DeWeese’s research during the May 31 billing cycle were
duplicative of the work already pfepared by Mr. Jolley
before the filing of the request for ttial de novo, and
these five issues all involved the same issue of the duty
owed to Plaintiff. | |

| Ms:'DeWeese.studied the fépplicabié4criminai code”
whiéh was never mentiqned in'thé'brief or oral argﬁment and

irrelevant to the uses in this case. Even the reserch

leading Ms. DeWeese to the EGCLESTON case which was the

deciding factor in the 00uft’s decision to dismiss
Plaintiff’s taking claim was already cited by Mr. Jolley in

his arbitration brief. See Exhibit B, page 7, lines 13-15,

JERALD A KLEIN -

AFFIDAVIT OPPOSING EXCESSIVE FEES - 4 St WA e

A (206) 623-0630
Pana RRD v
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In sum, only two hours for Mr. Jolley and no hours for
Ms. DeWeese can pass the reasonably necessary test fqr

the regquest pertaining to the May 31, 2005 billing period.

ANALYSIS OF JUNE 15, 2005 BILLING PERIOD

In her Declarétidn. ﬁr, DeWeese:claims to have incurred
another 42 hsﬁrs researching the issues that Mr. Jolley had
already briefed for the arbitrétion. Hs.ADeWeese also
identifies some new iséues of stud? but thése new issues
were.tompetely irrelevant té the issues in this case.,
For an'example; "{2) quasi-judicial immunity" was
researched, however, this case does not invelve any
tribunals whosé immunity. 1s being challenged. Another
deviation from relévancy was with "(5) potential application
of Fourth Aﬁendment issues ahd case law;". This case never
involved the Fourth Amendmént; Another was "(6) substantive
due process under both the State and Federai Constitutions.f
The onlyvconstitﬁtional issue was the "takings" issue and it
was decided using the same case (EGGSESTON) that Mt. Jolley
had cited in March. Ms. DeWeese claims to.haveiprepared a
section addressing the difference between ﬁhe police power
and eminent domain which is identified as paragraph B.1. in
the motion, but thiS section had no relationéhip to the

issue of whether a "taking” could occur during the execution

JERALD A. KLEIN
823 Joshua Green Bldg,

AFFIDAVIT OPPOSING EXCESSIVE FEES - 5 " Seattle, WA 98101-2236

(206) 623-0630
Pane 3'2.’2.’2
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of a search warrant. . The EGGLESTON case made clear that
the issue d4id not turn on which governmental power was used,
but on whether the taking of evidence coﬁl& constitute'a
"taking™ under‘ArticlevI, Section 16 of Washington’s
cbnstitution. | |

A1l of Ms DeWeese’s work in the June 15, 2005 billing
cycle was on the summary judgment motion. Only the first
two sections of the summary4judgmen£ brief had any releﬁancy

to the case. The rest of the legal briefing is

devoted to immaterial and irrelevant arguments that

. Wwere not necessary nor reasonable.

Section "C" of the motion for suﬁmary judgment‘ta1ks
about "substantive due process” and T think.provided'a
GUNWALL analyéis. This was unnecessary because'plaintiff's
Constitutional claim was for the “taking".} Section D was
an argument ﬁhat there was no ?duty" to support a.n;gligence
claim, citing the irrelevant "public duty” cases. The
céurt ignored this argument_ahd there never was any serious
cénsideration of this case involving any public duty.
Sectiop D.2. discusses why a new cause of action was not
created when the State abolished soverign immunity in»lssf.

Section D.2. just made no sense. Both negligence and

trespass have been around for hundreds of vears. Section
JERALD A. KLEIN
’ o 823 Joshua Green Bldg.
AFFIDAVIT OPPOSING EXCESSIVE FEES - 6 Seattle, WA 98101-2236
(206) 623-0630
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D.3. contains the "public duty doctrlne cases which were
1rre1vant to this case involving a private individual’ S
prlvate property Finally, section E. of the motion for
summary Judgment argued that no city policy or custom caused
Plaintiff’ s.deprxvatlon of rlghts. 'This argument was
relevant. Thus, the work on the motion for summary
judgment was little more than a rehash of the arguments
presented by the‘City in the arhit;ation brief, andg thus,
dﬁélicative. |

Plaintiff’s coﬁnsel’s contemporaneous records show that
16.5 ﬁdurs of time waé spent in the»response which evenly
matched the relevant issﬁes presented in the motion for
summary judgment and the affidavits of Officerstilla and
Majéck could not have taken more tiﬁe that’ the affidavits of
Plaintiff and his carpenter. Four of these 16.5 hours were.
spent in obtaining a certified copy of the interlocal
agreement which had been indexed under."Agreementsf rather
than "Interlocaleg:eements" by the Recordef’s Office.

Thus, 12.5 hours is a more realistic figure for time spent

»on‘the motion with its supporting declarations.

Plaintiff’s counsel did not waste time with GUNWALL analysisg
nor discussing substantive. due process. Thus, using a 12.5

hour figure for DeWeese’'s efforts for the May, 31, June 15

JERALD A KLEIN

. o 823 Joshua Green Bldg.
AFFIDAVIT OPPOSING EXCESSIVE FEES - 7 | Seattle, WA 98101-2236

(206) 623-0630
Pane 15




17-JR - S S Y 2 T S T S N .

%w-l@‘HH‘t—‘lHHHHHHM
: Lt . == S - T &) B = S 7L B N T SR Y

23
24

26
27
28

and July 15 billing cycles safety excludes the duplicatiﬁe»
and unnecéessary work.
REMAINDERVOF JULY 15, 2085 BILiING
Aséuming Hs. DeWeése’s efforts on the brief fof May,
June and through June 29, 20@5 were 12.5 hours, that still
leaves the question about Mr. Jolley's'efforts reflected in
the July 15th billing cycle. ' Ms DeWeese indicates Mr,

Jolley incurred 13.3 houré'preparing for and attending the

. depdstion of Brian Swanberg. However the June 27th

deposition lasted for one ﬁour and I needed 2.5 hoursbto
prepare for'thebdeposition,- Since this was Plaintiff;s
deposition and Mr. Joliey asked no quéstions. it,is
reasonable that his preparation and atiendance took no more

than 2.hours.‘

.ANALYSIS OF AUGUST 15, 2005 BILLING ?ERIOD

Ms DeWeese identifies the August 15, 2005 billing cycle
as composed of 34.3 hoursvof.her time replyinglﬁo the
Plaintiff’s response and 14.7‘hou;s of Mr. Jolley talkingvtq
Plaintiff’s counsei. These fees are not reasonable.
The reply brief from the City of Kent did respond to the
issue regarding whethexr the City had waived its immunity
by failing to adoét’fhe swat teanms ennébling interlocal

agreement before unleashing the team upon Plaintiff.

JERALD A KLEIN
o ‘ 823 Joshua Green Bldg.
AFFIDAVIT OPPOSING EXCESSIVE FEES - 8 Seatile, WA 98101-2236

(206) 623-0630
" Pane 2R




W 0 A1 M N b W N e

TN N e e et et e gl et d
BHOCDOO\]C)U‘%CQM“"O

24
25
26
27
28

However, the rest of .the Reply was a
rehash of‘ergumeﬁts_made in the intial brief. Thus '
the most time that could reasonably be allocated to the
reply WOuld be two hours. Ms. DeWeese claims to have spent
3.5 hours driving to the RJC, but driving time is not a
necessary or reasonable legal fee. A reasonable time would
be three hours of preparation plus the one hour that Ehe'
hearing actual took. Thus, Ms. DeWeese time for the Augustl
15, 2005 billing cycle should be 6 hours, Mr..Jolley's'
attending the hearing was dupllcatlve and unnecessary.
The alleged discovery requests amounted to 2 or 3 calls
informing Mr. Jolley of the deposition of Detective McKen21e
who was not hig client but a King County employee. These
calls never lasted long enough to warrant an entry on
my on bllling records as they were less than six mlnutes.
The deposition was never heldow1ng to the dismissal.

Most of Mr, -Jolley’s and Ms DeWeese’s time du:ing the
month of July was spent in trying to substantiate Mr.
Jolley’s claim that Plaintiff’s son, Jim Brutsche, had died

in - a meth lab explosion in the summer of 2004, Plaintiff

took the position that this slander was irrelevant because

it occurred one Year after the raid. Nevertheless,

Defendant’s ;eply included objections and praecipes to their

| JERALD A. KLEIN
. ' 823 Joshua Green Bldg.
AFFIDAVIT OPPOSING EXCESSIVE FEES - 9 . Seattle, WA 98101-2236

(206) 623-0630
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own objections trying to prove the existence oi a meth lab.
in 2004. No time shouid be allowed for these pointlessly
cruel pleadings. | | | .
| SUMMATION OF HOURS
Based upon the contemporaneoﬁs records of affiant
and the actual work product of the City’s attorneys as

discussed above, the reasonable and necessary hours were:

Jolley - DeWeese
5/31 2 | )
6/15 e . 12.5
7/15 2 included above
8/14 2 ’ 6
TOTAL 4 , ' | 18.5

HOURLY RATE

My actual hourly rate for this case was and is .$85.00

' per hour which is a fair and reaspnable'ratevfor the type of

‘work involved herein. I charge this rate for similar type

of work that I performed here in King County throughout 2004
and 2005. I have practiced law in King County for over
twenty-five yeérs. The issues‘presentéd in this case do

not involve novelty nor complexity.

JERALD A KLEIN

' 823 Joshua G
AFFIDAVIT OPPOSING EXCESSIVE FEES - 1@ Seatﬂe,WAgge;.(ﬁ%%(;

(206) 623-0630
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 REASONABLE AND NECESSARY FREES

Multiﬁlying the tgtal of reasonable and necessary. hours
of 22, 5 times the reasonable rate of $85 09 per hour
results in a total sum of $1, 912 50.

22.5 X $§85.00 = 31,912.50 .

I certify under penalty of perjury under the laws of

the State of. Washington that the above 13 true and correct.

Dated: 9/13/@5
Seattle, Washington

Lz —
rald AT"Klein, #9313
ttorney for Plaintiff

JERALD A. KLEIN
823 Joshusa Green Bldg..
Seatile, WA 98101-2236
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

LEO C. BRUTSCHE, - - |
‘ c NO. 04-2-12087-0KNT
PLAINTIFF,

VS, ARBITRATION AWARD
: : (Clerk’s Action Required - ARBA)
CITY OF KENT, A Washington municipal L _
corporation, KING COUNTY, a political
subdivision of the State of Washington,

DEFENDANT(S).

The issues in arbitration have been heard on March 23, 2005, | make
the following award:

Settlement: Defendant King County settled with plaintiff for $2,500.00, which was found by the undersigned
to be reasonabie following a hearing on March 21, 2005. The defendants are jointly liable for the damages
to plaintiff's property, excluding the mobile home. Defendant City of Kent shall have a credit for the amount

+ .of the seitlement, $2,500.00. Defendant King County did not participate in the arbitration and will not
receive nofice of this Award. from the undersighed arbitrator. ,

Negligence: Defendant City of Kent was not negligent, having acted reasonably under the circumstances.

Intentional Tort: Defendant City of Kent did not intend to damage plaintiff's property, which occurred

. incidentally when Defendant lawfully executed a lawful search warrant.

Federal Ciaim for Damages pursuant to 42 U.S.C. SS 1983. The conduct complained of was committed
under color of law, execution of a lawful search warrant, but the plaintiff was not deprived of rights,
privileges or immunities secured by the Constitution or laws of the United States; Parratt v. Taylor, 451 U.S.
927, 336-37, 68 L.Ed. 420, 101 S.Ct. 1908 (1981), cited, Estate of Kepl v. State, 34 Wn. App. 5,659 P.2d

~ 1108; for the reason that Plaintiff may and has fully liigated his claims arising out of the conduct
~ complained of in the present litigation.

Constituion Claims: Defendants damaged plaintiff's property in the course of a legitimate public purpose,
executing a lawful search warrant. Takings jurisprudence involves a balancing of whether the public or a
citizen should fairly bear the burden when private property is taken for a necessary and proper public
purpose. The damage to the mobile home owned/occupied by James Brutsche is fairly born by him
because he actively resisted the officers executing the warrant, which caused the officers to follow normal
procedures for a execution of a compromised warrant. Damage to other buildings where plaintiff was
owner/occupier is more fairly borne by the public as he was not present during service of the warrant, and

T I,

ARBITRATION AWARD — Page 1 = @ P\{?‘ 7
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had offered to assist the police in their duties.

Damages: The reasonable cost of repair was $4,900.00 to all the property, and $2,560.00 of that is
attributable to replacement of a broken sliding glass door, window, and other repairs to the mobile home
occupied by James Brutsche. The difference, cost of repair to cther property is $2,400.00.

Attorney Fees: Plaintiff has not sustained a claim pursuant to 42 U.S.C. SS 1983 and there is no other
basis in contract or law for an award of reasonable attorney fees. '

Award: Plaintiff shall have the sum of $2,400.00 from the City of Kent, less the credit for the amount of the
settlement paid by Defendant King County. Pursuant to RCW 4.84.01 0, statutory costs "shall be allowed.”
Plaintiff prepared a sworn cost bill, Defendant City of Kent concurred without objection, and $235.00 is
allowed as Statutory Costs. The net Award is therefore: $2,400.00 less credit of $2,500.00 plus $235.00
equals $135.00. ' )

Twenty days after the award has been filed with the clerk, if no party has sought a trial de nove under MAR
7.1, any party on notice to all parties may present a judgment on the Arbitration Award for entry as final
judgment in this case to the Ex Parte Department. ' .

Was any part of this award based on the failure of a party to participate at the hearing?
Yes, (PLEASE EXPLAIN)  No_ XX__ _ (MAR 5.4) ‘ :

DATED: April 8, 2005 W% %A_: —_

William G. Simmons, WSBA 19071

FILE THE ORIGINAL WITH THE CLERK’S OFFICE, KING COUNTY COURTHOUSE, TOGETHER WITH
PROOF OF SERVICE ON THE PARTIES. SEND A COPY TO:

KING COUNTY SUPERIOR COURT

ARBITRATION DEPARTMENT :
516 THIRD AVENUE - E219 .
SEATTLEWA 98104

NOT]CE: If no Request for Trial De Novo has been filed and Judgmenf has not been entered within 45
days after this award is filed, the Clerk will notify the parties by mail that the case will be dismissed for want
of prosecution. ‘ '

ARBITRATION AWARD — Pags 2
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ASSAULTXLS

ASSAULT AT NADEN ST.

l .
DATE  ACTWVITY TME COST AMOUNT CREDITS BALANCE
7/10/03 tfe w/ Jim 0 $0.00
t/e w! Clerk 0.2 $17.00
tlew/ Dist. Ct. Jail 04 . $34.00
t/c wi Kent Atly 03 $25.50
7711403 t/c wi Siddelt (VNET}) 05 $42.50
7/14/03 tcto Clemons a1 ’ $8.50
7115103 t/e to Clemons 0.1 ' $8.50
7/16/08 tlc wl Pat 0 $0.00
t/c wi Steve Frost 0.2 $17.00
tcwf Teny Clemans 0.3 ' $25.50
7/18/03 t/c wi Brian Swanbetg 0.7 - - $59.50
7/23/03 t/lc wi Swanberg 0.1 ' $8.50
' research Kemnt Code 05 $42.50
ticto Swanberg 0.1 $8.50
Yowl Pat 0 $0.00
letter to Swanberg 0.4 ‘ $34.00 '
memo fo Pat o1 - $8.50 . © ' $340.00
8/1/03 paid ‘ ' $340.00 $0.00
8/13/03 p.u. & review aff. p.c. - Q05 $42.50
check Clerk's fra filing 0.2 $17.00 .
meet W/ pat o $0.00 $59.50
8/9/038 paid - $58.50 $0.00
9/23/08 t/cw! Sgt. Siddeil 03 | $25.50
Ycw/ pat 0 $0.00 :
9/24/03 Ltd. POA ' 0.4 $34.00 ' $58.50
10/6/08 paid - - _ $59.50 $0.00
10/8/03 Yowf Pat Q0 - %000 ’
1079/08 tfc w/ Brian Swanberg 04 $34.00
e w/ Pat . : 4] $0.00
10/14/03 research Kent proced 0.2 , $17.00
" tewl City clerk 0.2 - $17.00 : ‘
prep claim for damage 06 $51.00 $118.00
paid : $118.00 $0.00
5/21/04 research . 08 $51.00
- 5/23/04 o wi Suzie o ~ $0.00
work on complaint 13 $110.50
5/24/04 Yewl pat 0 ~ $0.00
finish complaint 0.4 , $34.00
filing fee ' 110 - $110.00
- filing 02 $17.00 .
_arrange sefvice : 03 $25.50 ; $348.00
5/29/04 paid , $348.00 - $0.00

6/11/04 prep claim 0.3 $25.50

Pana RARK



6/16/04 filed claim w/ King Co
7/8/04 tc wi Jolley
lefter to Jolley
77/26/04 letter to Hansen
7/30/04 paid A
8/12/04 ¥con to Hansewmn
9/27/04 /c wi Robert hansen
t/c wi Pat
-amendS&C
10/14/04 ¥cto Cletk
- ¢ Robert hansen
10/15/04 1talk w/ cletk
file amended S & C
* " serve King County
serve (CR5) Kent
11/1/04 default motions
31705 paid’ ,
2/18/05 arbitration brief
2/20/05 subpoena
prehearing statement
ERS04 notice -
3/4/05 12(b)(6) response
3/5/05 12(b)(6) response
3/6/05 affidavit for 12(b)(6)
© prep for arbitration
3/10/05 12(b)(6) hearing
deposition ‘
reasonableness motic
serve King & kent
3/19/05 reply brief
3/21/05 serve reply brief
reasonableness heari
prep for arbitration
3/22/05 prep for arbitration
3/23/05 pick up pat& Jim
arbitration 1-4
8/24/05 discount
3/28/05 paid

3/31/05 letter to-Parker wi W-€

deliver
4f2/05 review arbitration awa
4/3/05 research atlaw libraty
t/cw/ Pat '
cost bill & fee reques
4/7/05 review final award
tle w/ Pat, fax

0.4
0.2
0.8
Q4

0.1
0.3

0.8
0.1
a1
0.1
0.1
05
0.4
13

85

0.7

1.2
08

. 48

18

35
15
05

04
0.4
25

0.1
0.1
02
05

1.7
0.2

. ASSAULTXLS

$34.00
 $17.00
$68.00
$34.00

$8.50
$25.50
$0.00

* $7650
$8.50
$8.50
$8.50
$8.50
$42.50
$34.00

$110.50.

$72250
$59.50
- $102.00
- $78.50
$391.00

$425.00

$136.00
$297.50
$85.00

- $127.50

$85.00

. §42.50
$425.00
$34.00
$34.00
$21250
$170.00

$000

$255.00

{$3,000.00)

$8.50
$8.50
$17.00
$42.50
$0.00
$144.50
$17.00
$0.00
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$331.50

$680.00

$178.50
$0.0C

$331.50
$0.00

$3.680.50
$680.50
$0.00



4/11/05 meetw/ Pat
prep NOA de novo
4112105 service fee
4/18/05 p.u. chk & deliver
Yc to Joplley
4/18/05 chk w/ Key
4/18/05 p.u. dismissal from Jo
enter dis of King
deliver copies
4/18/05 setve Requestfor Tt
Clerk fee {de nova)
4/26/05 paid

6/17/05 prep subpoena

serve Swanberg
setve Jolley '
6/26/05 prep for depo
B/27/05 depo
6/28/05 research swat team
memo io Pat
research
71105 e w/ Muenster
712105 work on brief for S/J
7/3/05 work on brief
714105 work on brief
~ copy oftranscript .
copy medical records
discount
7/9/05 paid
7/8/05 amend aff & mem
‘ serve & file
cert. copy of Interlocal
depo copy (Brutsche)
7/18/05 review reply etc.
response to cbjelctior
7/19/05 motion for publication
teview preceipe
review fire report(04)
7/20/05 ticw/ Jill (@Heavey's)
Tlewl JoAnne
7121105 e wf Jill
prep for motion
7/21/05 depo of Swanberg

+ 7122105 prep for SIJ (library)

S/J hearing
" Yew/ Pat
7/26/05 tfcwf John

03
0.1

o1

0.2
04
6.2
06

04
06
03

25

1.1
0.2
0.8
0.2
25

ASSAULTXLS

100

250

104.85

109.46

16

104.85

270.8

$0.00
$42.50

. $100.00

$25.50
$8.50
$8.50
$17.00
$34.00
$17.00
$51.00
$250.00

. $34.00

$51.00
$25.50
$212.50
$85.00
$93.50

$17.00

$68.00
$17.00
$212.50
$425.00

$765.00.

$104.85
$1090.46

- $102.00
$42.50

$16.00
$104.85
$102.00
$51.00
$187.00
$17.00
$51.00
$25.50
$25.50
$25.50
$255.00
$270.30
$255.00
$85.00
$0.60
$34.00

bnnn RN

$782.00

$1,000.00
$1,220.31

$792.00
© $0.00

$2,220.31
$1,220.31
$0.00



. meetw/ Pat

7/26/05 prep notice of appeal
file NOA
filing fee
serve NOA & mail
file copy w/ COA

, file aff w/ Clerk
7/27/05 discount
8/1/05 paid

0.9

gz

0.4

0.2

02

ASSAULT.XLS

$0.00
$76.50

$17.00

250  $250.00
$34.00

$17.00
$17.00°

Pane K1

$400.00
$1,680.65

$2,060.85
$1.660.65
$0.00



Pana RRD



LEO C. BRUTSCHE,
No. 04-2-12087-0KNT
Plaintiff,
DEFENDANT CITY OF KENT’S
\A ' ARBITRATION BRIEF AND
PREHEARING STATEMENT
CITY OF KENT, A ‘Washington municipal :
corporation, KING COUNTY, a political - ARBITRATION DATE: MARCH 23
- subdivision of the State of Washmgton © 2005 AT 1:00 P.M.
Defendant. :

TUDGE BRIAN D, GAIN

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
INAND FOR THE COUNTY OF KING

L INTRODUCTION

!

Plaintiff’s lawsuit arises out of exeéuﬁon of a valid search warrant on a varietir of
ramshackie buildings and trailers owned by Plaintiff at 806 Meeker and 426 Naden in the Clty .
of Kent. The warrant, which was specifically to search for ewdence of methamphetarpne
productzon and use, was served by a multi- Junsdxction entlty known as VNET. A VNET team,
utilizing officers from a variety of jurisdictions in the south King County area, was emploiyed l
because of the high risk nature of executmg warrants on methamphetamme labs. WhenJ the

VNET team arrived to execute the warrant, Plaintiff’s son, James Brutsche and another person A

at the scene ran into a bmldmg and locked the door. Because the door was locked, and because
other doors around the search area were also locked, and Plaintiffs son and the other person

were totally uncooperative, breaching devices were used to gain enfrance into the various

DEF CITY OF KENT’S ARBITRATION BRIEF AND »
PREHEARING STATEMENT- 1 o KEATING, BUCKLIN & MCCORMACK, INC,, P.S,

U \BEbemarﬁ\\:bj\wclaMOM\p-oaoms-defarbm-auon brief.doc ; . ATTORNEYSAT LAW
: 800 FIFTH AVENUE, SUITE 4147
’ SEATTLE, WASHINGTON 881043175
PHONE: (206) 623-5861
FAX: (206) 223-9423
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: D1ws1on, signed a search warrant authorizing the search of an abandoned warchouse, out !

~ inKent. The Search Warrant specifically authonzed the search of J ames F. Brutsche l

buildings.! Plaintiff did not arrive on the scene until the search of the buildings was already
occurring. Doors had already been breached by this time, and it violated standard operating - :
procedure and compromised officer safety to allow Plaintiff into the potential crime scene area
to unlock any doors. Plaintiff’s property destruction claims are without merit as the execuﬁon
of a search warrant is conducted under the cloak of judicial 1mmun1ty Further Plaintiff can
present no admissible evidence regardmg What occurred at the scene because his son, who is
now deceased because of the later methamphetamme lab explosion, is the only witness who
could possibly counter the evidence regarding why the police 'oﬂ'icere had to breach varjous [

doors to execute the search warrant.

I FACTS
On July 8, 2003 .Tudge Linda Thompson of the King County Dlsmct Court, Renton{

i
buildings, eight semi-trailers and a white and pink mobile home located at 426 Maiden Avenue

i
PlaintifP's now deceased son, as well as locked containers and numerous abandoned or

disabled vehicles: parked within the fenced compound at the Maiden Avenue address. The

Valley Narcotics Enforcement Team (VNET) was ca]led out to serve the warrant, As the | ,
VNET team, consisting of multiple officers from a vanety.of South King County law '
enforcement jurisdictions, arrived to execute the warrant, the police officers were spotted b}if
James Brutsche and avother suspect. When Brutsche and the other suspect saw the police | :
from their vantage pomt on the porch of the main residence, they ran inside the res1dence

slamming fhe sliding glass door shut and locking the door. Because they were uncooperative

! Although Plaintiff places much significance that no methamphetamine was found dunng execution of this
warrant, Plaintiff’s son later blew himself up and burned down one of the structures in question due to a-

methamphetamine explosion,

DEF CITY OF KENT’S ARBITRATION BRIEF AND o : :
PREHEARING STATEMENT- 2 KEATING, BUCKLIN & MCCORMACK, INC., P.S.
UaBEberhardtrbjiwcia04081\5-030705-def arbitration brief.doc : ATTORNEYS AT LAW
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PHONE: {206) 623-8381
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. and locked the doors, not only endangering officer safety but potentially compromising the
5 effectiveness of the search, a breaching device was used on the door so the polic_ev could gain
3 l entry. Even after the police gained entry to the main residence, suspect Brutsche resisted arrest '
4] by fighting with multiple officers on the glass covered floor. The officers eventually had to
51 taserMr. Brutschc to gam comphance
,6 i The Plamuﬁ Leo Brutsche, was not present at the start of the search. Once the search
7 ' ,
began, a secure perimeter was set up surrounding the compound to preserve the integrity of the
8 X -
9 ‘ potential crime scene, to ensure officer safety and to prevent any fleeing subjects from
10' escaping. Assuming Mr. Leo Brutsche did arrive at the scene?, sound police practice
11| precluded allowing Mr. Brutsche into the compound to unlock dobrs. ‘
12 Il  APPLICABLE LAW
131 A ACTIONS TAKEN PURSUANT TO EXECUTION OF A JUDICIALLY | °
14 ISSUED, VALID SEARCH WARRANT ARE IMMUNE FROM SUI’F
15 It is well-setiled under both State and Federal law that execution of a Jud101a]ly 1ssued
16 order suchasa vahd scarch warrant is protected by absolute immunity ﬁom c1v1l habﬂlty
. I
17 When addressing claims pursuant to 42 U.S.C. §1983, federal courts have provided
18 “insulation” for law enforcement officers and other officials executing Court Orders. The!
19 o ’
’ ~ federal courts have described that insulation as “absolute, quasi-judicial immunity™.
20 _ ‘
‘ [Plotice officers, sheriffs, and other court officers who act in :
21 reliance on a facially valid court order are entitled to quasi- T
' 22 judicial immunity from suit under §1983 for damages. , !
23 || Henryv. Farmers’ City Bank, 808 F.2d 1228, 1239 (7" Cir. 1986). : ;
24 |
25
26 »
27 2 Several officers who will testify either through declaration or live testimony will assert they do not recall’
) seeing Mr. Brufsche at the scene.
DEF CITY OF KENT’S ARBITRATION BRIEF AND ‘
PREHEARING STATEMENT- 3 KEATING, BUCKLIN & MCCORMACK, INC., P.S.
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. The 9" Cirouit Court-of Appeals has clearly articulated the public policy reasons for |-
extending absolute, quasi-judicial immunity to law enforcement officers executing Court

Orders.

The feariess and unhesitating execution of court orders is
essential if the court’s authority and ability to function are to -
remain uncompromised. As the 1% Circuit has explained with
respect to a receiver who acted pursuant to court directives: to
deny him this [absolute] immunity would seriously encroach
on the judicial immunity already recognized by the supreme
court...it would make .the receiver a lightening vod for
harassing litigation aimed at judicial orders. In addition to
the unfairness of sparing the judge who gives an order while
punishing the receiver who obeys it, a fear of bringing down
litigation on the receiver mlght color a court’s judgment in
some cases..

Coverdell v. DSHS, 834 F._?.d 758 (9™ Cir. 1987). |
Likewise, the Washington Supreme Court has ruled that an ofécer is not h’;able‘
under state law when acting pursuant to a facially invalid warrant. See Bender v. Seattl%, 99
Wn.2d 582, 591 — 592 (1983). l
- Further, execution of a search wa:rant does not.becom‘e um'eésonable solely bec;mse '
the search could have been accomphshed by less intrusive means. Duran V. Czty of
Douglas, 904 F.2d 1372 (9th Cir. 1990) Torrey V. Tukwila, 76 Wn. App. 32 44 (1994) It :
is not uncommon for officers to find it necessary to interfere w1th privacy or property qghts ;
not expressly considered by the Judge, including possibly damaging property and i Jmpmgmg
on pnvacy and freedom of movement. Dalig v. United States, 441 U.S. 23 8, 257,99 rSCt ;:
1682, 1693, 60 L.Ed.2d 177 (1979). B
Here, Plaintiff’s attempt to impute liability upon the City of Kent for pfoPerty

damage which occurred during the execution of a valid search warrant is in direct

contradiction with the clearly established principle that police officers executing valid»

H
!

DEF CITY OF KENT’S ARBITRATION BRIEF AND : ’
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Keazs at 270, citing Honcoop v. State, 111 Wn.2d 182, 192 (1988). ' i

warzanis are affox;ded absolute immunity.  While there may possibly be Verjf specific,

narrowly tailored exceptions 'to this principle of absolute imm;nity, Plaintiff can present no

authority that any of his claims in this action fall within articulated exceptions to this

governing pﬁncii)le. Accordingly, Plail;tiff‘ should be awarded nothJ:ng at the arbitration.

B.  POLICE ACTIVITY IS NOT REACHABLE IN NEGLIGENCE. |
Plaintiff' .is ‘api)arenﬂy ciaiming that the Defendanfs negligently caused damage to

Plaintiﬁ’s property. It is well-settled that police activities are not generally reachable in |

" negligence. See Dever v. Fowler, 63 Wn.App. 35, 45 —46 (1991).

As a general rule, law enforcement activities are not
reachable in negligence. Keats v. City of Vancouver, 73 Wn.
App. 257, 267 (1994) citing Dever v. Fowler, supra at 44..

While there are exceptions to this general rule, those exceptions are na:ro;wly.
tailored. See Dever, supra at 44-45. Absént the establishment of a “special relationshiia” a:

general negligence claim for police aqﬁoh is meritless. Dever, supra, Keats, .Supra at 2&9.
To qualify under this “special relationship” exception, Plaintiff must show: |

1) There is direct contact or privity between the public
official and the injured plaintiff which sets the latter apart
from the- general public, and 2) There are express

~ assurances given by a public official which 3) Give nse to - .
Just:ﬁable reliance on the part of the plaintiff, o

Here there is no allegatlon and the facts obviously do not support, that any specml -

relationship existed between Plamtlff and the City. Accordmgly, Plaintiff” cannot recover .
on his negligence claim.
 PlaintifP's arbitration brief mistakenly refers to three cases which supposedly

support Plaintiff’s negligence action here. See Plaintiff’s Arbitration Brief at page 3, lines

DEF CITY OF KENT’S ARBITRATION BRIEF AND : .
PREHEARING STATEMENT- 5 KEATING, BUCKLIN & MCCORMACK, INC, P.5.
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.caused by 2 third party durmg a hlgh speed pursuit. In that case, because a specific

- examples, the pnnclplc that police activities are not reachable in negligence carries the; day.

24 n

17 ~25. Those cases actually boister the general principle tﬁat police activities are not .
reéchable 1in pegligence absent narrowly tailored; specific exceptions. ‘
Plaintiff cites to Mason v. Bitton, 854 Wn.2d 321 (1975) for the proposition: that:f
because execution of a se;rch warrant is “operational” in nature, Defendants’actions can be '
reached in negligence. In Mason, supra, the issue was not whether police acﬁﬁﬁes are;
reachable under a general negligence theory. Instead, the case discussed how to interpret a
specific statute, RCW 46.61.035, which imposed a duty on police officers for damages
statutory scheme imposed a duty, police activity in a specific circumstance could be

reachéd in negligence. See Mason, supra at 325 Here, no such specific statutonly

mlposed duty exists to contradmt the general rule that negligence claims aoamst the pohce,.
are ot visble. ‘ - | — ’ i i
]

In Bender v. Seattle, also cited by Plaintiff, the case did not mvolve neghgence butx

mstead was an ac’uon for malicious prosecution. In King » Seattle, also offered byl

Plaintiff, the case had nothing to do with police activity at all.

H

Plaintiff canuot provide a single case which supports that police can be held hable ing

pegligence for damaging property during execution of a search warrant. Absent speclﬁc
Accordingly, Plaintiff cannot recover at arbitration on a neghgence claim. .
C. PROPERTY DAMAGE INCURRED DURING EXECUTION OF A VALID
SEARCH WARRANT IS NOT PROPERLY ADDRESSED BY PLAINTIFF’S
SUBSTANTIVE DUE PROCESS OR STATE LAW TAKINGS CLAIMS.

Plaintiff has brought a substantive due process claim for damages incurred {o his

buildings during executibn of the search warrant. Plaintiff cannot recovér on a substanti#&

DEF CITY OF KENT’S ARBITRATION BRIEF AND R
PREHEARING STATEMENT-6 KEATING, BUCKLIN & MCCORMACK, INC,, P.S.
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. B00 FIFTH AVENUE, SUITE 4141
SEATTLE, WASHINGTON 98104-3175
PHONE: (208) 823-660% ;
FAX: (206)223-0628 ;

Pana RRRK . !




W 00 ~1 A i bk WL -

R EEVBIRBLE &S a6 RGO R S

due process claim as only the most intimate aspects of life are governed by substantive due:|
process.

As a general matter, the court has always been reluctant to
expand the concept of substantive due process because the ‘
guideposts for responsible decision making in this uncharted '
area are scarce and open ended. The protection of substantive
due process have for the most part been accorded to matters .
related to marriage, family, procreation and the right to B
bodily integrity. _

Afbﬁght v. Oliver, 510 U.S. 266, 271 -72, 114 S.Ct. 807, 127 L.Ed.24, 114 (1994).
Obviously, damage to door jams and trailer doors do not rise to the level of matters::

properly addressed through a substantive due process action. i

_ : : ' !
Likewise, any effort by Plaintiff to claim that 2 state law takings or stat¢ lawi

constitutional violation ocourred under Article 1,-§16 of the Washing’;on State Constﬂ,:u.i.“ion,E

. _ o]
is unsupported. It is well settled that a takings or imminent domain claim does not! arise,
under the state constitution in the context of property damaged during execution of ai valid

. . i 4

search warrent. Eggleston v. Pierce County, 148 Wn.2d 760 (2003).

Clearly, not every government action that takes, damages, or
destroys property is a taking. Imminent domain takes private
property for a public use, while the police power regulates ifs
use and enjoyment, or if it takes or damages it, it is not taking
or damaging for the public use, but to conserve the safety,
morals, health and general welfare of the public. , :

Eggleston, supra at 768, citing Conger v. Pierce County, 116 Wn. at 36 (1921).

‘Because the legislature has not provided a specific statutory remedy to ac:idress
property damaged during execution of a search warrant, courts_ here have reﬁlslied tq
characterize such damage as a taki‘hgs under Article I, §16 of the state constitution. See.

Eggleston, supra, at 774.

DEF CITY OF KENT’S ARBITRATION BRIEF AND
PREHEARING STATEMENT- 7 KEATING, BUCKLIN & MCCORMACK, INC,, P.S.
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until a perimeter had been established and the search was well under way. Defendan’q City

* search warrant team was compromised as they approached the'propefcy. PI@J’J:tiff’ s son and

PLA]NT]FF’S §1983 CLAIMS AGAINST THE CITY OF KENT SHOULD |
BE. DISMISSED AS §1983 DOES NOT PROVIDE FOR RESPONDEAT

SUPERIOR LYABILITY. )
Plaintiff has sued the City of Kent and King County only. A municipality cannot be
held lable for damages under 42 U.S.C. §1983 under the theory of respondeat superior.-
Monnell v. Dept. of Soc. Serv., 436 U.8. 658, 98 S. Ct. 2018, 56 L. Ed.2d 611 (1978). A§ :
local government cannot be liable under §1983 for an injury mfhcted solely by 1ts;

employees or agents, but only when execution of the govemment s policy or custom

~ whether made by lawmakers or by those whose edicts or acts may be fairly said to Ieprcsent f

official policy, inflicts the injury. Id. i
i

Further, allegatlon of a single mcldent is insufficient to impose municipal hab:hty

under §1983 unless that mc1dent was “caused by an ex1stmg unconsntuuonal mun\mpalg

policy, which policy can be attributed to a municipal policy maker.” Okahoma City v*
Tuttle, 471 U.S. 808, 824, 105 S. Ct. 2427, 85 L. Ed.2d 791 (1985). Accordingly, Plamnfﬂ
cannot prevail on his constitutional claims at this arbitration. ‘ |

E. PLAINTIFF WILL BE ABLE TO 0FFER NO ADMISSIBLE EVIDENCE TO
CONTRADICT THE REASONING BEHIND BREAI{ING VARIOUS
LOCKS AND DOORS

Plamtlff did not arrive at the scene where the search warrant was bemg executed
of Kent’s witnesses, through live testimony and/or declarations, will establish 'thet the

another suspect saw the approaching police officers, and responded by runming into one of]
the buildings and locking the doors. The police had to use a breaching device to enter that}
building and once inside, were met with further non-compliance and resistance by

Plaintiff’s now deceased son, James Brutsche.
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Because the search warranf specifically auth_orized the police to enter locked;
containers and the surrounding buildings on the property, the police had authority to do so’:
even though the doors were locked. Further, because of James Brutsche’s non-compliance,é
and for tactical and evidentiary reasons that will be djscussed below, the police had an
exigent neea to gain entry to these various locked buildings immediately.v |

During the execution of the warrant, the police encountered a number of subj ects in

_the area. As they were executing the search, they did not know how many subjects werq

' !
still unaccounted for as they conducted the search. Thc officers will testify that searching é

methmnphctalmne lab is always dangerous, and Waltmg around to hopefully obtain keys tq

various doors from a source provides a strategxc advantage to any unaccounted chsregard

for sub; ects who could be arming themselves or attemptmg to destroy the very evidenge the

search warrant seeks. '
! !

hThe testimony of the officers ‘explaining the circumstances during the execut?on of
the search warrant will be uncontxdvertéd. Plaintiff did not arrive at tﬁe scene until:imucl%
later. Even if theré were locked doors tﬁat had not yet been breached, the police witillesseé
will explain that allowing the Plaintiff inside the secure perimeter of the crime scene %voulcl :
compromise officer safety as well as evidence integrity. Because Plaiﬁﬁft’ S son is dec;j,easecl
dueto a methamphetamine lab explosion at the very property in ciuestion hér_e, Plaintiff can

only offer speculation and inadmissible hearsay to contradict the officers’ version of events| |

- IV. 'WITNESSES

A1

The below listed witnesses will be called to testify either through Declaration or liv4

testimony:

DEF CITY OF KENT’S ARBITRATION BRIEF AND
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' safety and will relate other testimony regarding what transpired on the day in issue.

search warrants executed at 'allegéd methamphetamine labs, how allowing Plaintiff into the

‘DEF CITY OF KENT’S ARBITRATION BRIEF AND

1. - Lt Mike Villa, Tukwila Police Department
Lt. Villa was the on scene VNET commander. He may tés’ﬁfy regarding the
execution of the search wéxrant, the dangers associated with search warrants executed at

alleged methamphetamine labs, how allowing Plaintiff into the search area after the

perimeter was secured compromises evidence integrity and officer safety and will relate |

other testimony regarding what transpired on the day in issue.

2. Officer Scott Rankin, Kent Police Department

Officer Rankin participated in the execution of the search warrant at the scene. He

may testify regarding the execution of the‘ search wanant, the dangers associated with ;

search warrants executed at aJleged methamphetamme 1abs, how allowing Plaintiff i mtq: the

search area after the penmeter was secured compromlses evidence integrity and ofﬁcer .

| |
safety and will relate other testimony regarding what transpired on the day in issue. i
:

3. City of Kent Police Officer Blowers
Officer Biowers particiﬁated in the execution of the search warrant at the scenef He

may testify regarding the executlon of the search warrant, the ‘dangers associated 'Wlﬂl
search warrants executed at alleged methamphetamme labs, how allowing Plaintiff mto the

search area after the perimeter was secu‘red compromises evidence mtegnty and of;ﬁcer

4. City of Kent Police Officer Majack

Officer Majack participated in the execution of the search watrant at the scene: He

may testify regarding the execution of the search warrant, the dangers associated ‘with |

search area after the perimeter was secured compromises evidence integrity and officer
safety and will relate other testimony regarding what transpired on the day in issue.

PREHEARING STATEMENT- 10 KEATING, BUCKLIN & MCCORMACK, INC,, P.S.
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V.  EXHIBITS
1. Search Watrant. signed by Judge Linda Thompson of King County District
Court authorizing search of Plaintiff’s ‘property aﬁd locked containers oﬁ
property.
2. Valley SRT after aéﬁon i‘eport regarding incident,
3. Photographs of Plaintiff’s property following methamphetaminé explosion.

4, Kent Fire Department Report regarding explosion at Plaintiff’s property.

| RESPEGTFULLY SUBMITTED this 8 day of March, 2005.

KE BUCKLIN & McCORMACK, INC., P.S,

¥

Richard Kl Jolldy, WSBA # 5357 T
Attorne Detendant Kent

t
]
f
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KNG coum Y '
SUFERIGR COURT CLERY, JUDGE BRIAN D. GAIN
RKENT. WA : Hearing Date: July 22, 2005
Time: 3:30 p.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OFKING

LEO C. BRUTSCHE,

' No. 04-2-12087-0KNT

Plaintiff, : .
. ' DEFENDANT CITY OF KENT’S
v ' ' - MOTION FOR SUMMARY
JUDGMENT OF DISMISSAL
CITY OFKENT, A Wasmmton mumczpal
corporation,
Defendant.

1  RELIEFREQUESTED
- Defendant City of Kent, by and through its attomeys of record, Chloethiel W.
DeWeese and Keating, Bucklin & McCormack, Inc., P.S., hereby requests that the Court

grant its motion for summary judgment and dismiss all of plaintiff’s claims against the City

with prejudice, .

IL.. STATEMENT OF FACTS

Plaintiff claims that the City of Kent is liable for physical damage to varions doérs
and door jambs caused by the Special Response Team (SRT) during the execution of a |
search warrant for a suspected methamphetamine lab located on plaintiff's property. On
July 8, 2003, the Honorable Linda G. ,T.honipson of the Kiﬁg County District Court, Renton
Division, signed a search warrant authorizing the search. of an abandoned warehouse,

various outbuildings, eight semi-trailers, and a pink and white mobile home located at 426

: Naden Avenue in an industrial area in Kent. The search warrant specifically authorized the

DEFENDANT CITY OF KENT'S MOTION FOR KeaTmNG, BUCKLIN &Mcgimvf , I, PS.
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| DEFENDANT CITY OF KENT’S MOTION FOR

police to search James F. Bruische, plaintiff’s now deceased son, as well as any locked

containers and numerous abandomed or disabled vehicles parked within the fenced

“boundary at the Naden Avenne address. Plaintiff Leo C. Brutsche has at all relevant times
- owned the property subject to the search warran.

The Spec?ai Response Team, which consists of speciaﬁy érained officers from a
Variety of south King Cbunty juﬁsdictions, was calied out to execute t’he search. wé;rrant
because of the .high risk nature of executing w;arrants on methamphetamine labs.
Unfortunately, as diécussed below, this particular search (which took place on July 10,
2003) was “compromised” when James Brutsche and another suspest saw the police from
their vantage'point on the porch of the mobile home where James Brutsche resided. As fhe
SRT atrived in several fully marked .police vehicles, and with officers in clearly marked
police uniforms, an announcement was made th*gee times over a police vehicle loud spéaker
that the police had amived with a search warrant for 426 Naden Avenue. As soon as James
Brutsche saw the police approaching the main residence, he ran inside the trailer home,
slammed the sliding glass door shut, and atiempted to barricade himself inside by placing a
dowel at the bottom of the sliding door. For this reason, it was neceésaly to use a breaching

device to gain access to the mobile home. Once the glass door was breached, Brutsche

remazined combative and uncooperative, and p}_nysically fought with the police officers

trying to amest himn. It was necessary to use a taser against Mr. Brutsche so that he could be

taken into custody.

After James Bruische was apprehended and placed in custody,‘the police proceeded
to search the remaining areas subject to the search Warrant, including fthe abandoned
warehouse, several open outblﬁldingg, eight semi-irailers and the various abandoned or
disabled vehicles 'locafgd within the fenced cbmpound. It was necessary to breach ’éeveral
interior warehouse doors, and cut multiple padlocks from containers located throughout the
property, to effectuate the search wamrant. The SRT needed to gain access to the remammg

buildings as quickly as possible because of obvious safety concems for the police ofﬁcers.l
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It was unknown whether other people on the premises might also be dangerous or Inon—-
compliant, or attempting to destroy evidence of methamphetamines on the preﬁse& While
the various buildings Were being searched, a secure perimeter was also set up by the police
to prevent apy umaccounted for snépects from escaping, and fo avoid pdssfblc
contamination of the crime scene. , »

While plaintiff Leo Brutsche claims that he arrived while the subject search was
inderway, and offered to use his keys to open varions doos for the folice, it would havé
violated the SRT’s stami’ard operating procedure fo allow M. Britsche access to a potential
crime scene until after the search had been cofnpletzd. This ﬁrocedme not only maintained
the integrity of the potentiai crime scene, but also ensured the safety of both fnmocent
bystanders and the police in a very high risk environment. o

‘While the above described search was “compromised,” as described above, &is
does not change the fact that the police had probable cause to obtain this search warrant,
specifically information causing them to believe that James F. Brutsche was involved in the

illegal manufacture of methamphetamines. While plaintiff will no doubt stress that the

police found “no drugs or c_ode} violations” during this search (see 3.1 of plaintiff’s

amended complaint), plaintiff’s son (James Brutsche) died in a methamphetamine lab
explosion that ocourred on the same premises approximately one year later. | |
| II. EVIDENCE RELIED UPON

This motion is based on the records and files herein, as well as the following:

1.  The Declatation of Lt. Mike Villa of the Tukwila Police Department;

2. The Declaration of Darin Majack of the Kent Police Department; and

' 3. The attached copy of the search warrant signed by King County District

Court Judge Linda G. Thompson on July 8, 2003, authorizing a search on plainﬁff’s
premuses at 426 Naden Avemue in Kent for a suspected methamphetamine 1ab.

DEFENDANT CITY OF KENT’S MOTION FOR KeATING, BoCKLIY & MCCORMACK, INC, 7.5,
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| 1 - IV, STATEMENT OF ISSUES
2 Whether the Crty of Kent is entitled to summary judgment dismissing pla.inﬁff’s
3l Iawsuit against it where:
4 A, Prior to the July 10, 2003 search of plaintiff’s property, the police had
5 probable cause to believe that plaintiff’s son, James F. Brutsche, was
6 manufactuﬁng methainphetamines on the premises, and obtained a ‘va]id
7 I search warrant signed by King County District Court Judge Linda G.
81 Thompson; |
9 B. The steps taken by the Special Response Team to execute this search warrant
10 ' were reasonably necessary and constituted a valid exercise of policé power;:
11 C. Plamhff is not entitled to compensation for any property damage to his doors
12 and door jambs resulting from the proper exercise of police powét pursuant
134 to a valid search warrant; | B
14 D No substantive due process claim exists for the type of property damage at
i5 issue in this suit; _
16 |t E Plainﬁﬂ?g negligence cla;im against the City fails as 2 maﬁér of law, sinc‘e
17 fJ plaintiff has no cause of action for “negligent infliction of iJroperty damage”
18 in connection with the execution of this search warrant; and _
19 F.  Plaintiff has no viable basis for asserting a §1983 claim since plaintiff
20 sustained no constitutional deprivation resﬁlting from a City policy or
21 custom. | | ' '
22 V. 'LEGAL AUTHORITY .

23 A.  THESPECIAL RESPONSE TEAM’S ACTIONS WERE BOTH
24 REASONABLE AND NECESSARY AND CONSTITUTED AVALID
EXERCISE OF POLICE POWER. ,

'DEFENDANT CITY OF KENT’S MOTION FOR

Ttis vadisputed that the Special .Response Team’s search of plaintiff’s property on
- July 10, 2003 ‘was authorized by a valid search warrant signed by King County District

Court Judge Linda G. Thompson. As required by law, issuance of the search warrant was

KeATING, BUCKITN & MCCORMACK, INC., P. S
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based on a specific finding that there was probable cause to believe that James F. Brutsche
was involved in the illegal manufacture of methamphetamines onv the preﬁﬁses. The
manufacture, delivery or possession with_inteﬁt to manufacture methamphetamines is a
serious offense under Washington’s Controlled Substances Uniform Act, punishable by up
to teﬁ years in prison and a fine of between $25,000 and $100,000 depending on the
quantity of drugs izﬁoived. RCW 69.50.401(2) (ii). As set forth in the declarations of both
Lt. Mike Villa and Officer Darin Majack, the execution of a search w&uant on a suspected
methamphetamine lab is 2 high risk endeavor that is not appropriate for regular police
officers, and requires the expertise of the Special Response Team. There was a distinct
potential for violence in execﬁting this warrant, which was born out by James F. Bmtscﬁe’s
violeﬁt response to the police officers’ efforts to awrest him. As reflected in the attached
declarations of the officers, people involved in the methamphetamine trade are typically
para:udid, irrational, and often armed and dangerous. '

| The search warrant specifically authorized the-Special Resjaonse Team to search the
following: |

¢ An old abandoned, non-operational manufaciuring warehouse with an .
unknown. number of office units inside, and several open outbuildings,
about eight semi trailers and a white and pink mobile home located at

* the address of 426 Naden Ave, Kent, County of King, State of
‘Washington.

» Numerous abandoned or disabled vehicles parked within the fenced
compound of the previonsly stated warchouse/residence. -

o Any locked containers: such as filing cabinets, safes, and storage
containers at the previously stated warehouse/resadence

¢ And person of James F. Brutsche, white male, bora on 06/26/1958, 5°-
11 tall, and about 160 with brown hair and brown eyes.

As reflected in Lt Villa’s declaration, VNET detectives had reported that the
property owner allowed multiple susp‘ected drug users to'sleep/;iie thtOug]iout the property.
In shért, the Special Response Team was confréﬁted with a volatile, dangerous sitnation
when the officers involved executed this search warrant. As reflected in the attached

officers’ declarations, it was necessary to breach the sliding ,,lass door that James Bratsche
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locked and. barricaded in order to apprehend Brufsche. In addition, it was necessary o
breach various other warehouse interior doors to avoid seriously compromising police
safety, and to minimize the likelthood that evidence of methamphetamines would be
destroyed. | o

Tt is well established that “the police may take whatever steps are reasonably
necessary in exeéuﬁng diﬂy authorized warrants.” Duran v. City of Douglas, Arz‘zoné, 904
F.2d 1372, 1376 (9% Cir. 1989), citing Dalia v. United States, 441 U.S. 238, 257-58, 60
L.Ed2d 177, '99 S.Ct. 1682 (1979). In Dalia, the U.S. Supreme Court specifically noted
that officers executing search warrants on occasion must damagc property in order to
perform their duty, and this is permissible under the Fourth Amendment. Dalia, 441US. at
258. Furthermore, execution of a search warrant does not become unreasonable solely
because the search couid have been accomplished by less intrusive means. Torrey v.
Tukwila, 76 Wi.App. 32, 44, 882 P.24 799 (‘199&.1-).1

B. PLAINTIFF IS NOT ENTITLED TO COMPENSATION FOR PROPERTY
DAMAGE RESULTING FROM THE PROPER EXERCISE OF POLICE
POWER PURSUANT TO A VALID SEARCH WARRANT.

1. . Police power and the power of eminent domam are two distinet and
separate powers s of government.

Paragraph 4.3 of plaintif’s amended complaint claims that defendants, in the

* process of executing the search warrant on July 10, 2003, “destroyed Plaintiff’s property for |

a public purpose, thereby permanently depriving Plaintiff of its use: and,‘enjoyment.'

- Defendants have not afforded just compensaﬁén to Plajnt_iﬁ' for said prbperty.” In asserting

- this claim, plaintiff is improperly relying on the doctrine of eminent domain, which has no

relevance to this case. Pursuant to eminent domain, the State is empowered to take real

property for public use, but must compensate the owner appropriately. Washz'ngtbn

! While plaintiff’s amended complaint alleges that Leo Brutsche offered his keys to Special Response Team
officers, so that they would not have to damage various “doors, windows and other property,” the police were
certainly mot required to jeopardize either their safety or the safety of other people to protect plaintiff’s
personal property. As reflected i I.t. Mike Villa’s declaration, not allowing Mr. Brutsche access to the
property during the execution of this search warrant not only ensured the safety of innocent bystanders in
what was a very high risk endeavor, but also maintained the ntegrity of the potential crime scene.
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Constitution Articlé I, §16. PlaintifPs attempt to merge the power of eminent domain with |
the police power exercised in this case is improper, since these constitute completely
separate powers of government. Eggleston v. Pierce Co., 148 Wn.2d 760, 767, 64 P.3d 618
(2003). This distinction was clearly articulated by the court in Eggleston:

Police power and the power of eminent domain are essential and distinct
powers of government . . . Courts have long looked behind Iabels to
determine whether a partmular exercise of power was properly
characterized as police power or eminent domain. But clearly, not every
government action that takes, damages, or destroys property is a taking.
“Eminent domain takes private property for a public use, while the police
power regulates its use and enjoyment, or if it takes or damages it, it is not
a taking or damaging for the public use, but 10 conserve the safety, morals,
health and general welfare of the pubic.”

148 Wn.2d at 767-768 (emphasis in original, citing Conger V. Pierce County, 116 Wash.
27,36, 198 P. 377 (1921), additional citations omitted).

,2. Damage to private property pursuant to the State’s police power is nota
compensable taking nnder Washington Constitutional Article X, §16,

which governs the State’s power of eminent domain.

In the Eggleston case, the Supreme Court specifically held that prdperty damagetoa
house, sustained during the execution of a search warrant by police, was not a compensable
takmg because it was the resnlt of the valid exercise of pdlicé power and not the exercise of

the State’s power of eminent domain. In doing so, the court specifically analyzed |

. Washington constitutional history, “the continuing vitality of the separate doctrines of

eminent domain and police poWer,” and concluded that “extending takings to cover this

alleged deprivation of rights would do significant injury to our constitntional system.”
Eggleston, 148 Wn.2d at 773, 775. | |

| In Eggleston, the police rendered plaintif’s home uninhabitable when it removed a
Ioad bearing wall pursuant to a search warrant issued fn commection with a murder charge
against her son. After examining the Washington State Constitution, and citing and
discussing cases from other jurisdiction, thé court concluded:

After a careful survey, we are aware of no case that holds or even supports
the proposition that the seizure or preservation of evidence can be a taking.

KeATING, BUCKLIN & MCCORMACK, INC,, P.S.
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148 ‘Wn.2d at 770.

The court adopted the reasoning of Emery v. Oregon, 297 OR 755, 6'88 P.2d 72
(1984), and noted that, under the Oregon’ approach, no taking could arise from fhe |
execution of a search wairant, nor could a taking be found in property damage caused by 2
criminal investigation. Eggleston, 148 Wn.zd at 771.

The court in Egglesion specificaily cited Kelly v. Storey Co. Sheriff; 611 N.W.2d
475, 477 (Iowa 2000), in which the Supreme Court of Towa held that damage to the front
doors of plaint?ﬂ’s ‘Tesidence caused by law enforcement officers executing a warrant
resulted from the valid exercise of police power and was not a compensable 'tzik:ing pursuant
to eminent domam The couxt succmcﬂy defined eminent domam as “the taking of private
property for a public use for which compensat{on st be ngen.” Conversely, the court
stated that police power “conirols and regulates the use of property for the public good for
which no compénsaﬁon need be made.” 611 N.W.zd at 479. The court concluded:

. the county’s right to provide for the safety and welfare of its citizens in
enforcmg the state’s criminal laws and procedwres outweighs any
interference or economic impact of the officer’s action on. plaintiff's property
as presented in this case. The damage caused to plaintiff’s property in this
case would seem 1o be more in line with those cases where property owners
have been forced to bear some burden for the public oood, but where no
taking of private property was found.

6 Kelley, 611 N.-W.2d at 481.

Both Eggleston and Kelly are directly on. point, and negate any claim by plaintiff | -
that he is entitled to compensation for any property damage he sustained m connection with
the execution of the search warrant in this case. Plaintiff’s attempt to in';foke the doctrine 6f
eminent domain is misplaced and should be summarily rejected. The éctions of the Special
Response Team had nothing to do with eminent domain, but rather were undertaken
pnrsubantb to the State’s police power. Furthermore, the above analysis applies equally to the
takings clause of the Fifth Amendment to the U.S. Constitution. Hurtado v. U.S., 410 US.
578, 93 8.Ct. 1157, 35 L.Ed. 2d 508 (1973). Thus, any attempt by plaintiff to premise his

takings claim on federal constitutional law is also without merit.
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C. PLAINTIFF’S SUBSTANTIVE DUE PROCESS CLAIM FAILS AS A
MATTER OFLAW.

1. The analvsis of plaintiff’s substantive due process claim jis identieal
under both the state and federal eonstitutions.

Althou ch 9 4 of plaintiff’s amended complaint (entitled “Dep:ivaﬁon of Substantive |
Due Process™) is unclear, it appears that plaintiff is alleging that a taking of his property
under the Fifth Aniendment of the U.S. Constitution also constituted a violation of his
substantive due process nghts pursuant to that amendment. Plaintiffs substantive due
process claim is not, however, clearly articulated, and plamtlﬁ‘ may attempt to argue a
substantive due process violation on the basis of the Washington Constitutibn, Article 1, §3,
as well as the Fifth and Fourteenth Amendments to the U.S. Constitution.”

For purposes of analyzing plaintiff’s substanti#e due process claim, Washington

' Consﬁtution'AIﬁcleI; §3 provides the same scope of due process protectidn as the Fifth and

Fourteenth Amendments, and they are all interpreted identically to each other. State v.

Manussier, 129 Wn.2d 652, 921 P.2d. 473 (1996). In Manussier the court held that an

independent inté:pretaﬁon of Article I, §3, was not appropriate after analyzing the six
factors set forﬁh in State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986). See also,
Personal Restraint.bf Dyer, 143 Wn.2d 384, 394, 20 P.3d 907 (2001) (court specifically
noted that “Washington’s due process clause does not afford a4 broader due process -
protecﬁ'on than the Fourteenth Amendment,” and that when Gunwall factors not met “this
Couri will interpret the Washington Constitution co-extensively with its parallel federal
cotmfexpart,” quoting State v. Lee, 135 Wn.2d 369, 387, 957 P.2d 741 (1998)).

!

2 Washington Constitation Article I, §3 provides: “No person shall be deprived of life, liberty, or property,

without due process of law.” This language is virtually identical to language found in the Fifth and
Fourteenth. Amendments to the U.S. Constitution. The Fifth Amendment states: *“... Nor shall any person ...

be deprived of life, iberty, or property, without due process of law...” The Fourteenth Amendment provides:

« . Nor shall any State deprive any person of life, iberty, or property, without due process of law...”
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2.  Plainiiff’s alleged property damage does not rise to the Jevel of a
substantive due process claim.

Damage to plaintiff's “property” in this case (i.e., damaged doors and door jambs)
does not constitute the type of property interest encompassed within the concept of

substantive due process. Tn Albright v. Oliver, 510 U.S. 266, 114 S.Ct. 807, 127.L.Ed. 2d

114 (1994), the U.S. Supreme Court explicitly stated:

“As a general matter, the Court has always been reluctant to expand the
concept of substantive due process because the guideposts for responsible
decisionmaking in this unchartered area are scarce and open-ended.” The
protections of substantive due process have for the most part been accorded
to matters relating to marriage, family, procreation, and the right to bodily

mtegnty '
Albright, 510 U.S. at 271-272 (quoting Collins v. Harker Heights, 503 U.S. 115, 125, 117

L.Ed. 2(1 261,112 8.Ct. 1061 (1992).

Plamuﬂ’ s substantive due process claim i 1s premised upon the alleged desiruc’uon of
various doors, door jambs and windows dmmg the execution of a search warrant. Damage
or destraction to property of this nature fails to implicate fundamental constitutional rights
such as those “relating to mam'age, family, procreation, and the right to bodily integrity.”
Plaintiffs attempt to trivialize constittrtibnal law by asserting a sﬁbstantiva due process

claim in this context should be summarily rejected.

D. PLAINTIFE’S NEGLIGENCE ALLEGATION FAILS TO STATE A CLAIM

UPON WHICH RELIEF CAN BE GRANTED.

1. No_Cause of Action Exists for the Negl_;g_nt Infliction of Property
Damage During the Execuiion of a Search Warrant,

The threshold determination in aﬁy negligence suit is whether a duty of care is owed
by the defendant to the plaintiff. Absent such a duty, no cause of action for negligence
exists. Keates v. Vancouver, 73 Wn. App. 257, 265, 869 P.2d 88 (1994) Tt is well
established that, under traditional negligence principles, whether a particular class of
defendants owes a dutytoa partiéular class of plaintiffs presents a question of law that is

dependent on mixed considerations of “logic, common sense, justice, pelicy, and
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precedent.” Keates, 73 Wn. App. at 265, quoting King v. Seattle, 84 Wn.2d 239, 250, 525
P24 228 (1974). | |
In Keates, the court held that police Qfﬁcers do not owe any duty 1o use reasonable
care to avoid inadx.rertent inﬂicﬁdn of emotional distress on criminal investigation subjects.
Keates, who was a suspect in his wife’s murder, sought damages against the police on the
basis of outrage and negligent infliction of emotional distfess. In affirming the dismissal of
Keates’ lawsuit,‘ the court noted that it is in society’s best interest 1hat’ criminals be promptly

apprehended and plmishéd, and concluded: | _
Because the utility of the law enforcement function outweighs the criminal

suspect’s interest in freedom from emotional distress, “[t]he law ... closely
circumscribes the types of causes of action which may arise against those
who participate in law enforcement activity”. . . As a general rule, law
enforcement activities are not reachable in negligence.

73 Wn. App. at 267 (citations omitted). '

" The court further noted that ‘Washington State “recognizes the central roles which
police and prosecutors play in maintaining order in our society and the burdens imposed on
each of us as citizens as part of the price for that order.” Keates, 73 Wn. App. at 268,
quoting. Hanson v. Snokomsish, 121 Wa.2d 552, 568, 852 P.2d 295 (1993). Citing
Washington étate’s recognition that lawsnits against police officers tend to obstruct justice,
the courf held that allowing a cause of action for negligent infliction of emotipnal dzstress '
“would havé a-chﬂﬁng effect on police investigation and would give rise to potentially
unlimited lability for any type of police activity.” Keates, 73 Wa. App. at 269. See also,
Dever v. Fovler, 63 Wu. App. 35, 816 P.2d 1237 (1991), where the coutt, on virtually
identical policy grounds; held that no cause of action for negligent 'govémmeﬁtal '
investigation exists in this state, |

The above-quoted policy consideraﬁoné are directly applicable to the case at bar,‘
and négate any claim by plainiiff that the poliée_ officers invoived owed a duty to avoid
negligent damage to his property while in the process of executing a facially valid searcli
warrant. It is u'ildi.sputed} that the police had probable cause to believe that criminal activity
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was taking place on plaintifPs property. It would unquestionably impair vigorous
prosecution of criminals, and have a chilling effect on law enforcement, if police who
execnte search warrants were subject to civil liability for reasonably mecessary damage
caused to someone’s property in the process 6f executing their duties. When weighing the
interest of sociéty in eradicating cnmmai drug activity, versus Mr Brutsche’s interest in
protecﬁpn of his propetty,’ goveming Washington case law mandates that society’s interest
in this context must prevail. ' |

Based on the fc;regoing, any negligencebclaim by plaintiff should be dismissed as a
matter of law. - |

2. The Abolitnon of Soverelgg Immunity Does Not Create a New Cause of
Action Where None Otherwise Exists. Exxsts.

Despite plaintiff’s anticipated argument to the contrary, the Washington State

Legislature’s 1967 abolition of sovereign immunity for municipal corporations did not

create any new dulies or causes of action against cities. RCW 4.96.010 declared that
mﬁﬁdpﬂ corporations “shall be liablé for damages arising out of their tortious conduct, or
the tort:ibus conduct of their officers ... to the same extent as if they were a private person
or cozporgﬁoﬁ ...» However, as the court specifically sfated m Garneti v. Bellevue, 53 Wn.
App. 281, 796 P.24 782: '

.. . RCW 4.96.010 does not create any new causes of action, imposes o new
duties, 2nd brings inio being no new liability; it merely removes the defense
of sovereign imamunity, J&B Dev. Co. v. King Cy., 100 Wn.2d 299, 304, 669
P.2d 468 (1983), overruled on other grounds in Honcogp v. State, 111
Wn.2d 182, 759 P.2d 1188 (1988). The intent of RCW 4.96.010 was to
permit a canse of action intort if a duty could be established, just the same as
with a private person. J&B Dev. Co., 100 Wn.2d at 305. In sum, one must
fixst establish the existence of a duty and then apply RCW 4.96.010 to insure
that, having established the duty, claimants may proceed in tort against
municipalities to the same extent as if the municipality were a private person.

59 Wx. App. at 285.
In Bender v. Seattle, 99 Wn.2d 582, 664 P.2d 492 (1983), the Washington Supreme
Court held that discretionary governmental immunity, a coust created exception to the

general mule of governmental tort liability, did not apply to the operatlonal decisions of
KEATING, BUCKLIN & MCCORMACK, INC,, I’.S
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police officers, prosecutors and their employers in the context of criminal investigations

and the ‘filing of criminal charges. While the court in Bender limited the scope of the

 discretionary act exception, it did not create any new cause of action in peslisence against

either the police or against the mumicipalities that employ them. This point was clearly
articulated in Dever v. Fowler, 63 Wn. App. 35, 816 P.2d 1237 (1991). In Dever, the
plaintiff brought suit against the City of Seattle, the Seatfle Firc Department and its
investigator after arson charges were brought against him and then later dismissed. The
appellate court affirmed the trial court’s summary dismissal of Dever’s negligent |
investigation claim. While Dever had argued that tﬁe holding in Bender created a cause of
actlon for neghgent mvestlgauon, the court chsr.mssed thxs clann as mentless,” and noted
that Dever failed to identify any particular duty owed by defendants to him. Dever, 63 Wn.
App. at 45-46. |

Thus, any claim by plaintiff that the holdmg in Bender creates a negligence cause of
action against the City in this case is without merit and should be rejected. The police

ﬂicers execuﬁng this search warrant owed 1o duty of care to plaintiff to avoid the

incidental damage tQ his property that occurred,

3. The Public Duty Dectrine Also Preclndes Liability in this Case.

It is mportant fo distingnish sxtuatmns in Whlch the court has, on policy grounds, | -

held that the police owed no duty of care, to situations where the police are not lisble under
the public duty doctrine because the duty owed is to the public at large versus an mdividual
plaintiff. Jn cases such as Dever and Keates, supra, the court ruled that no duty of care, the
basis for any negligence claim, existed against police involved in criminal investigations.
The analysis in those cases apphes d;lrectly to the case at bar, since a search wamrant is a
necessary tool used by the police to investigate suspected cnmmal activity, and is an |
integral part of criminal investigations. Since the police owed no duty of care to the

plaintiff in this context, no cause of action in negligence exists.
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" Tn this case the only duty owed by the police was a duty to protect public safety, and
to arrest those engaged in criminal conduct that threatened that safety. This éonsﬁtutes a
public duty of the highest orde, and & pnmary purpose that police exist in any copommity.
To recover against a mounicipal corporation in tort, a plaintiff has tﬁe burden of establishing
that the duty breached was owed to the injured person individuaﬁy, and was pot merely the
breach of a dﬁty owed to the public iﬁ general (i.e, adutytoallisa dﬁty to 10 oze). Meany
v. Dodd, 111 Wn.2d 174, 759 P.2d 455 (1988). While there are limited exceptions to the
public duty docirine (see, e.g., Honcoop . Sz;ate, 111 Wn.2d 182, 759 P.2d 1183' (1988},
none of them applies in this case. | | )
Thus if this case is viewed from a public duty perspectve, the pubhc duty doctnne
further precludes any negligence claim by plaintiff against the City of Kent. Even if
plaintiff could establish that the Special Response Team breached its duty of éare when’
executing this search warrant, this would not é_rqvidev plaintiff with any cause of action
becanse the only duty owed was to the public at large, not Leo Brutsche individually.

E. PLAINTIFF HAS NO GROUNDS FOR ASSERTING A §1983 CLAIM
BECAUSE HE SUSTAINED NO CONSTITUTIONAL DEPRIYV. ATION |
RESULTING FROM ANY CITY POLICY OR CUSTOM.

Plainiiff has sued only the City of Xent, not any of the individual boﬁce officers

 involved in executing the subject search wamrant. Tt is axiomatic thata Taunicipality canmot

be held liable for damages under 42 U.S. C §1983 mnder the theory or respondeat szgperzar

. Monell v Dept. of Social Services, 436 U. S 658, 98 S.Ct. 2018, 56 LEd.2d 611 (1978) A

Jocal governmeni camnot be lizble under §1983 for an injury mﬂmted solely by its
employees or agents, but.only when execution of 2 government’s policy or custom, whether
made by lawmakers or by those whose edicts or acts may be fairly said to represenf official
policy, mflicts the injury. Id.

Furthermore, allegation of a single incident js insufficient to impose municipal
liability under §1983_ unless that incident was “caused by an eﬁéﬁng unconstitutional
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municipal policy, which policy can be attributed to a municipal policy maker.” Oklahoma B
City v. Tuttle, 471 U.S. 808, 824, 105 S. Ct. 2427, 85 L. Ed.2d 791 (1985).

Here, plaintiff’s §1983 Complaint against the City fails on several grounds. First,
plaintiff is attempting to hold the City of Kent liable under a theory of respondeat superior
for the actions of its officers. - As noted above, respondeat superior-is insufficient to
establish mumclpal Hability under §1983.: In addition, because the alleged violation of
plaintiff’s rights is premised on a single incident, such an allegation fails on its face to
establish municipal liability under §1983. Plaintiff makes no clann that there was any type
of existing, unconstitutional policy which caused his alleged constitutional deprivation. As
a result, plaintiff’s §1983 claims are without merit and shonld be dismissed as a matter of
law.

V1. CONCLUSION

The search warrant in this case was obtained based on probable cause io believe that
plaintiff’s son, who resided in a mobile home on plaintiff’s ptbpeﬁy,,was involved in the
illegal ﬁlanufacmre of methamphetamines. As sef forth above, plaintiff can assert no viable
legal basis supporting his claim that the City of Kent should be liable for the physical |

damage to various doors and door jam_s cansed by the Special Response Team during the

| execuiion of this search warrant.

Based on the foregoing, defendant respectfully requests that the Court gfant its
motion for summary judgment and dismiss all of plaintiffs claims against the City with

- prejudice.

RES?ECTFULLY S”UBMITTED this 33—— day of Fune, 2005.
KEATING, BUCKLIN & McCORMACK, INC., P.S.

Chioethiel W. DeWeese, WSBA #9243 -
Attorneys for Defendants
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