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Appellmt, Kevin Ambers, submits the following as 

additional authority: 

1. Substitute House Bill 2262 (Chapter 45, Laws of 1992) (Attached 

as Appendix A), mending RCW 71.09.G90(2) such that "safe to be 

at large" is the same standard as "not likely to engage in predatory 

acts of sexual violence." SHB 2262 states, in part: 

If the court zt the show cause hearing determines that 
probzble cause exists to believe that the person's mental 
abnormality or personality disorder has so changed that the 
person is safe to be at large and [D> will <D] [A> IS <A] not 
[>LIKELY TO <A] engage in [A> PREDATORY <,4]acts 
of sexual violence if discharged, then the court shall set a 
hearing on the issue. 

Sec. 7(2). 

2. Finzl Bill Report ESHB 2262 (Chapter 45, Laws of 1992) 

(Attached as Appendix B), explaining the change to the review 

provision (above) stating, in part: 

The criteria for release of committed sexually violent 
predators is changed tc be consistent with the criteria for 
commitment so that the state will have to prove that the 
person "is likely to engage" rather than "will engage" in 
predatory acts of sexual violence if released. When the 
committed person is moving for release the committed 
person will have to prove that he or she "is not likely to 
engage" rather than "will not engage" in sexually violent 
acts. 

Appendix B, p. 2. 



3. Senate Bill 5088 (Chapter 2 16, Laws of 1995) (Attached as 

Appendix C), deleting "safe to be at large" from the review 

provisions in XCW 71.09.090. SB 5088 states, in part: 

The burden of proof at the hearing shall be upon the state to 
prove beyond a reasonable doubt that he committed person's 
mental abnormality or personality disorder remains such that 
the person is [D> not safe to be at large and if released is <D] 
likely to engage in predatory acts of sexual violeilce [A> ii; 
CONDITIONALL Y RELEASED TO A LESS 
RESTRICTIVE ALTERNATIVE OR 
UNCONDITIONALLY DISCHARGED <A]. 

Sec. 9 (2). 

4. Legislative history for Senate Bill 5088 (Chzpter 216, Laws of 

1995) including Final Bill Report 5088, House Bill Report 5088, 

Senate Bill Report 5088 (Appendix D), none of which indicate the 

1995 anendment referenced zbove (Ch. 216, L. 1995) intended to 

change the review standard for unconditional release. 

Dated t h s  	5'day of February, 2007. 


Respectfully submitted, 


Dennis P. Carroll, WSBA# 2441 0 
Attorney for Appellant 
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9.94A.155, 71.09.030, 13.40.160, a?d 71.09.090; reenacting a?d ame~ding RCW 9.94A.120; adding a new section to 
chapter 71.09 RZW; creating a new section; and declariiig an emergency. 

NOTICE: [A>UPPERCASE TEXT WITHIN THESE SYMBOLS IS ADDED<A] 
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To view the next section, type .np* and TRANSMIT. 
To view a specific section, transmit p* and the section number. E.g. p*l 

Be it enacted by the Legislature of the State of Washington: 

[*11 Sec. I. RCW 9.94A. 15 1 and 1990 c 3 s 122 are each amended to read as follows: 

[A> (1)(A) WEEN IT APPEARS THAT A PERSON WHO HAS BEEN CONVICTED OF A SEXUALLY 
VIOLENT OFFENSE I f i Y  MEET THE CRITERIA OF A SEXUALLY VIOLENT PFGDATOR AS DEFINED IN 
RCW 71.09.020(1), THE AGENCY WITH JUUSDICTION OVER THE PERSON SHALL REFER THE PERSON n\J 
WRITING TO THE PROSECUTING ATTORNEY OF THE COUNTY WHERE THAT PERSON WAS 
CONVICTED, T <A]tSree months [D> before <D] [A> PRIOR TO <A] the anticipated release from total confinement 
[D> of a person convicted of a sex offense as defined in RCW 9.94A.030 that was committed between June 30, 1984, 
and July 1, 1988, the department shall notify in writing the prosecuting attorney of the county where the person was 
convicted. The department <Dl [A> . 

(B) THE AGENCY <AJ' shall inform the prosecutor of the f~Ilowing: 

[D> (1) <Dl [A> (I) <A] The person's name, ideniifjkg factors, anticipated fume residence, and oEense history; 
[A> AND 

(II) DOCUMENTATION OF INSTITUTIONAL ADJUSTMENT AND ANY TREATMENT RECEIVED. <A] 

(2) [D> A brief narrative describing the person's conduct during confinement and any treatment received; and 

(3) Whether the department recommends that a civil commitment petition be filed under RCW 71.09.030. <Dl [A> 
THIS SECTION APPLIES TO ACTS COMMITTED BEFORE, ON, OR AFTER THE EFFECTNE DATE OF THIS 
ACT. 

(3) <A] The [D> department <Dl [A> AGENCY WITH JURISDICTION, <A] its employees, and officials shall be 
immune from liability for any good-faith conduct under this section. 
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[A> (4) AS USED IN THIS SECTION, "AGENCY WITH JURISDICTION" MEANS THAT AGENCY WITH 
THE AUTHORITY TO DIRECT THE ZELEASE OF A PERSON SERVING A SENTENCE OR TERM OF 
CCFIFINEMENT AND INCLUDES THE DEPARTMENT OF CORRECTIONS, THE INDETERMINATE 
SENTENCE REVIEW BOARD, AND THE DEPAREylENT OF SOCIAL AND HEALTH SERVICES. <A] 

[*2] Sec. 2. RCW 9.94A.155 and 1990 c 3 s 121 are each amended to read as follows: 

(1) At h e  earliest possible date, and in no event later than ten days before release except in the event of escape or 
emergency furloughs as defined in RCW 72.66.010, the departaent of corrections shall send written notice of parole, 
[A> RELEASE, <A] community placemenf work release placeinent, furlough, or esczpe about a specific inmate con- 
victed of a violent offense or a sex offense as defined by RCW 9.94A.030, to all of <D] the following: 

(a) The chief of police of the city, if any, in which the inmate will reside or in which placemeat will be mzde io a 
w ~ r krelease program; arid 

(5) The sheriff of the county in which the inmate will reside oi in which placement will be made in a work release 
program[A> . 

THE SHERIFF OF THE COUNTY WHERE THE OFFENDER WAS CONVICTED SHALL BE NOTIFIED IF 
THE DEPARTMENT DOES NOT KNOW WHERE THE OFFENDER WILL RESIDE. THE DEPARTMENT 
SHALL NOTIFY THE STATE PATROL OF THE RELEASE OF ALL SEX OFFENDERS, AND THAT 
INFOFWATION SHALL BE PLACED IN THE WASHINGTON CRIME INFORMATION CENTER FOR 
DISSEMINATION TO ALL LAW ENFORCEhENT <A]. 

(2) The same notice as required by subsection (1) of this section shall be sent to the following if such notice has 

been requested in writing about a specific inmate convicted of a violent offense or a sex offense as defined by RCW 

9.54A.030: 


(a) The victirn of the crime for which the inmate was convicted or the victim's next of kin if the crime was a homi- 
cide; 

(b) Any wihesses who testified against the inmate in any court proceedings involving the violent offense; and 

(c) Any person specified in writing by the prosecuting attorney. Information regarding victims, next of k q  or wit- 
nesses requesting the notice, information regardhg any other person speciiied in writing by the prosecuting attorney to 
receive the notice, and the notice are confidentizl md shall net be available to the inmate. 

(3) If an inmate convicted of a violent offense or a sex offense as defined by RCW 9.94A.030 escapes from a cor- 
rectional facility, the department of corrections shali immediately n o t e ,  by the most reasonzble a d  expedient means 
available, the chief of police of the city and the sheriff of the coiity in which the inmate resided immediately before the 
inmate's arrest and conviction. If previously requested, the department shall also notify the witnesses and the victim of 
the crime for which the inmate was convicted or the victim's next of lmife the crime was a homicide. If the inmate is 
recaptured, the department shall send notice to the persons designated in this subsection as soon as possible but in no 
event later than two working days after the department learns of such recapture. 

(4) If the victim, the victim's next of aor any witness is under the age of sixteen, the notice required by this sec- 
tion shall be sent to the parents or legal guardian of the child. 

(5) The department of corrections shall send the notices required by this chapter to the last address provided to the 
depatne2t by the requesting psrty. The requesting party shall furnish the department with a c?xent address. 

(6) For purposes of this section the following terms have the following meanings: 

(a) "Violent offense" means a violent offense under RCW 9.94A.030; 

(b) "Next of kin" means a person's spouse, parents, siblings and children. 

(7) Nothing in this section shall impose any liability upon a chief of police of a city or sheriff of a county for failing 
to request in writing a notice as provided in subsection (1) of this section. 

[*3] NEW SECTION. Sec. 3. A new section is added to chapter 71.09 RCW to read as follows: 
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(])(a) When it zppears that a person may meet the criteria of a sexually violent predator as defined in RCW 

7!.0?.020(1), the agency with jurisdiction shall refer the person in writing to the prosecutkg zttorney of the county 

where that person was charged, three months prior to: 


(i) The anticipated re!ease 5cin total confineme~t of a person who has been convicted of a sexually violent offense; 

(ii) The anticipated releae from total confinement of a person found to have committed a sexually violent offerne 
as a juvenile; 

(iii) Release of a person who has been charged with a sexually violent offense and who has been detemhed to be 
incompetent to stand trial pursuant to RCW 10.77.090(3); or 

(iv) Release of a person who has been found not guilty by rezson of insanity of a sexually violent offense pursuz~t 
to RCW 10.77.020(3). 

(b) The agency shall inform the prosecutor of the following: 

(i) The person's name, identifykg factors, anticipated future residence, and offense PAst~ry; md  

(ii) Documentation of institutional adjustment and any treatment received. 

(2) This section applies to acts committed before, on, or after the effective date of this act. 

(3) The agency, its employees, and officials shall he immune f?om liability for any good-faith c~nduct under '%is 

section. 


(4) As used in this section, "agency with jurisdiction" means that agency with the authority to direct the release of a 
person serving a sentence or term of confinement and includes the department of corrections, the indeterminate sentence 
review board, and h e  department of social and health services. 

[*4] Sec. 4. RCW 71.09.030 and 1990 1st ex.s. c 12 s 3 are each amended to read as follows: 

When it appears that: (1) The [D> sertence <D] [A> TERM OF TOTAL CONFINEMENT <A] of a person who 
has been convicted of a sexually violent offense is about to expire, or has expired on, before, or after July 1, 1990; (2) 
the term of [A> TOTAL <A] confinement ef a person found to have committed a sexually violent offense as a juvenile 
is about to expire, or has expired on, before, or after July 1, 1990; (3) a person who has been charged with a sexually 
violent offense and who has been determined to be incompetct to stmd trial is about to be released, or has been re- 
leased on, before, or after July 1, 1990: pursuant to RCW 10.77.090(3); or (4) a persoo who has beer! found not guilty 
by reason of insanity of a sexually violent offense is about to be released, or has been released on, before, or after July 
1, 1990, pursuant to RCW 10.77.020(3); and it appears that the person may be a sexually violent predator, the prosecut- 
ing attorney of the county where the person was convicted or charged or the attorney general if requested by the prose- 
cuting attorney may file a petition alleging that the person is a "sexually violent predator" and stating sufficient facts to 
support such allegation. 

[*5] Sec. 5.  RCW 9.94A.120 and 1991 c 221 s 2, 1991 c 181 s 3, and 1991 c 104 s 3 areeachreenacted and 
amended to read as follows: 

When a person is convicted of a felony, the court shall impose punishment as provided in this section. 

(1) Except as authorized in subsections (2), (5),and (7) of this section, the court shall impose a sentence within the 
sentence range for the offense. 

(2) The court may impose a sentence outside the standard sentence range for that offense if it fmds, considering the 
purpose of this chapter, that there are substantial and compelling reasons justifying an exceptional sentence. 

(3) Whenever a sentence outside the standard range is imposed, the court shall set forth the reasons for its decision 
in written findings of fact and conclusions of law. A sentence outside the standard range shall be a determine sentence. 

(4) An offender convicted of the crime of murder in the first degree shall be sentenced to a term of total confine- 
ment not less than twenty years. An offender convicted of the crime of assault in the frs t  degree where the offender 
used force or means likely to result in death or intended to kill the victim shall be sentenced to a term of total confine- 
ment not less than five years. An offender convicted of the crime of rape in the first degree shall be sentenced to a term 
of total confinement not less than five years, and shall not be eligible for furlough, work release or other authorized 
leave of absence from the correctional facility during such minimum five-year term except for the purpose of commit- 
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merit to an inpatient treatnent facility. The foregoing minimum t e r n  of total confinement are mandatory and shall not 

be v ~ e d  
or modified as provided in subsection (2) of this section. 

(5) In sentencing a first-time offender the court may waive the hposition of a sentence within the sentence range 

and impose a s ~ ~ t e n c e 
which may include up to ninety days of confinement in a facility operated or utilized mder con- 

tract by the county and a requirement that the offender refrain from committing new offenses. The sentence may also 

include up to two years of community supervision, which, in addition to crime-related prohibitions, may include re- 

quirements that the offender perform any one or more of the foliowing: 


(a) Devote tirne to a specific employment or occupation; 

(b) Undergo available outpatient treatment for up to bvo years, or inpatient treatment not to exceed the standard 

range of confinemezt for that offense; 


(c) Pursue a prescribed, secular course of study or vocational training; 

(d) Remain within prescribed geographical boundaries md n o t e  the court or fie community correctiocs officer 

prior to any change in the offender's address or ernplcjment; 


(e) Report as directed to ~e court and a community corrections officer. 

(0Pay al! court-ordered legal financial obligations as provided hRCW 9.34A.030 and/or perform community ser-

vice work. 


(6)If a sentence range has not been established for the defendant's crime, the court shall impose a determinate sen- 

tence which may include not more than one year of confinement, community service work, a term of community super- 

vision not to exceed one year, andlor other legal financial obligations. The court may iinpose a sentence which provides 

more than one year of ccnhement if the cow? finds, considering the purpose of this chapter, that there are substantial 

md compelling reasons justifying an exceptional sentence. 


(7)(a)(i) When an offender is convicted of a sex offense other than a violation of RCW 9A.44.050 or a sex offense 

that is also a serious violent offense and has no prior convictions for a sex offense or any other felony sex offenses in 

this or any other state, the sentencing court, on its own motion or the motion of the state or the defendant, may order an 

examination to determine whether the defendant is amenable to treatment._ 


The report of the exmination shall kclude 2t 2 minimumthe followiiig: T!e defendant's versicn of the fasts ar?d 
the official version of the facts, the defendant's oEense histo~j, an assessclent of problems in addition to al!eged deviant 
behaviors, the offender's social and employment situation, and other evaluation measures used. The report shall set 
forth the sources cf the evaluator's ir;fomation. 

The examiner shall assess and report regarding the defendant's amenability to treatment and relative risk to the 
community. A proposed treatment plan shall be provided and shall include, at a minimum: 

(A) Frequency and type of contact between offender and therapist; 

p)Specific issues to be addressed in the treatment and description of planned treatment modalities; 

(C) Monitoring plans, including any requirements regarding living conditions, lifestyle requirements, and monitor- 
ing by family members and others; 

(D) Anticipated length of treatment; and 

(E) Recommended crime-related prohibitions. 

The court on its own motion may order, or on a motion by the state shall order, a second examination regarding the 
offender's amenability to treatment. The evaluator shall be selected by the party making the motion. The defendant 
shall pay the cost of any second examination ordered unless the court finds the defendant to be indigent in which case 
the state shall pay the cost. 

(ii) After receipt of the reports, the court shall consider whether the offender and the community will benefit &om 
use of this special sexual offender sentencing alternative and consider the victim's opinion whether the offender should 
receive a treatment disposition under this subsection. If the court determines that this special sex offender sentencing 
alternative is appropriate, the court shall then impose a sentence within the sentence range. If this sentence is less than I 
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ei&t years of confinement, the court may suspend the execution of the sentence and impose the f02lowhg collclitions of 
suspension: 

(A) The court shall place the defendant on community supervision for the length of the suspended sentence or three 
yezrs, whichever i s  seater ;  and 

(E) The court shall order treatment for my period up to three years in durztion. The court in its discretion shall or- 
der outpatient sex offender treatment or inpatient sex offender treatment, if available. A community mental health cen- 
ter may not be used for such treatment unless it has an appropriate program designed for sex offender treatment. The 
offender shall not change sex offender treatment providers or treatment conditions without first notifying the prosecutor, 
the community corrections officer, and the court, and shall not change providers without court approval after a hearkg 
if lfie prosecutor or community corrections officer object to the chacge. haddition, as conditions of the suspecded ser- 
tence, the court may impose other sentence conditions including up to six months of confinement, not to exceed the 
sentence range of confinement for that offense, crime-related prohibitions, and requirements that the offender perfom 
any one or more o f  the following: 

(I) Eevote time to a specific employment or occupation; 

(IT) Remxh within prescribed geographical boundaries and notify the court or the community corrections officer 

prior to any change in the offender's address or employment; 


(III)Report as directed to the court and a community correctiocs oscer;  

(TV) Pay all court-ordered legal financial obligations as provided in RCW 9.94A.030, perform community service 
or any combination thereof; or 

(V) Make recoupment to the victim for the cost of any counseling required as a resuit of the offender's crime. 

(iii) The sex offender therzpist shall submit quarterly reports on the defendant's progress in treatment to the co rn  
and the parties. The report shall reference the treatment plan and include at a minimum the following: Dates of atten- 
dance, defendant's compliance with requirements, treatment activities, the defendant's relative progess in treatment, and 
any other material as specified by the court at sentencbg. 

(iv) At the time of sentencing, the court shall set a treatment termination hearing for three months prior to the an- 
ticipated date for completion of treatment. Prior to the treatment termination bearing, the treatment professional and 
commuoi~y corrections officer shall submit written reporis to the c o ~ r t  and pvties r ega rhg  the clefendsnt's compiiazce 
with treatneat and rnonitorihg requiernefits, md recomrnendanons regarding termination from treatmen< including 
proposed community supervision conditions. Either party may request and the court may order another evaluation re- 
garding the advisability of termination from rreatment. The defendant shall pay the cost of any additional evaluation 
ordered unless the court finds the defendant to be indigent in which case the state shall pay the cost. At the treatment 
termination hearing the court may: (A) Mod* conditions of community supervision, and either (B) terminate treat- 
ment, or (C) extend treatment for up to the remaining period of community supervision. 

(v) The court may revoke the suspended sentence at any time during the period of community supervision and order 
execution of the sentence if (A) The defendant violates the conditions of the suspended sentence, or (B) the court finds 
that the defendant is failing to make satisfactov progress in treatment. All confimement time served drrring the period 
of community supervision shall be credited to the offender if the suspended sentence is revoked. 

(vi) [A> EXCEPT AS PROVIDED IN (A)CVII) OF TMS SUBSECTION, A <A]fter July 1, i 991, exminations 
and treament ordered pursuant to this subsection shail only be cocdcct2d by sex offender treatment providers certified 
by the department of health pursuant to chapter 18.155 RCW. 

[A> (VII) A SEX OFFENDER THERAPIST WHO EXAMINES OR TREATS A SEX OFFENDER PURSUANT 
TO THIS SUBSECTION (7) DOES NOT HAVE TO BE CERTIFIED BY THE DEPARTMENT OF HEALTH 
PURSUANT TO CHAPTER 18.155 RCW I1;THE COURT FINDS THAT: (A) THE OFFENDER HAS ALREADY 
MOVED TO ANOTHER STATE OR PLANS TO MOVE TO ANOTHER STATE FOR REASONS OTHER THAN 
CIRCUMVENTING THE CERTIFICATION REQUIREMENTS; (B) NO CERTIFIED PROVIDERS ARE 
AVAILABLE FOR TREATMENT W I T m  A REASONABLE GEOGRAPHTCAL DISTANCE OF THE 
OFFENDER'S HOME; AND (C) THE EVALUATION AND TREATMENT PLAN COMPLY WITH THIS 
SUBSECTION (7) AND THE RULES ADOPTED BY THE DEPARTMENT OF HEALTH. <A] 
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For purposes of this subsection, "victim" means any person ivho has sustained emotional, psychological, physical, 

or fJnmcial inju-y to person or properly 2s a result of the crime charged. "Victim" also means a pareat or guardian of a 

victim who is a minor child unless the parent or guardian is tiie perpetrator of the ozense. 


(b) When an offender is convicted of any felony sex offense committed before July 1, 1987, and is sentenced to a 

t e rn  of confinement of more than one year but less than six years, the sentencing court may, on its own motion or on 

the motion of the offender or the state, order the offender coinmitted for up to thirty days to the custody of the secretary 

of social and health services for evaluation and report to the court on the offender's amenability to treatment at these 

facilities. If tbe secretary of social and health services c m o t  begin the evaluation within thirty days of the court's orcier 

of commitmenf the offender shall be transferred io the state for confinement pending an opportunity to be evaluated at 

the appropriate facility. The court sh2ll review the reports and may order that the term of confinement imposed be 

senled in the sexual offender treatment program zt the location determined by the secretary of socia! m d  health services 

or the secretary's designee, only if the report indicates that the offeoder is amenzble to the treatment program provided 

at these facilities. The offender shall be transferred to the state pending placement in the treatment program. Any of- 

fender who has escaped from the treatment progrm shall be referred back to the sentencing court. 


if the offender does not comply with the conditions of the trea-ent program, the secreh-y of social and health ser- 

vices may refer the matter to the sentenchg court. The se~teocing court shall commit the offender to the department of 

corrections to serve the balance of the term of confinement. 


s t h e  offender successfully completes die treatment program before the expiration of the tern of confinement, the 

court n a y  convert the balance of confinement to supervision and may place conditions on the offender in-

cluding crime-related prohibitions and requirements that the offender perform any one or more of the following: 


(i) Devote time to a specific employment or occupation; 

(ii) Remah within prescribed geographical boundaries and notify the court or the community corrections officer 

prior to any change in the offender's address or eq!oyment; 


(iii)Report as directed to the court and a community corrections officer; 
1 

(iv) Undergo available outpatient treatment. 
\ 

if the offender violates any of the terms of community supervision, the court may order the offender to serve out the 

balance of the c o m ~ m i t y  supervisioc term in confinement in &e custody of the department of corrections. 


after June 30, i993, this subsection (b) shall cease to have effect. 

(c) When an offendsr c m m i t s  any felony sex offense on or after July 1; 1987, and is sentenced to a term of con- 
finement of more than one year but less &an six years, the sentencing court may, on its o m  motion or on the motion of 
the offender or the state, request the department of corrections to evaluate whether the offender is amenable to treatment 
and the department may place the offender in a treatment program within a correctional facility operated by the depart- 
ment. 

except for an offender who has been convicted of a vio!ation of RCW 9A.33.040 or 9A.44.050, if the offender 
completes the treatment program before the expiration of his term of confinement, the department of corrections may 
request the court to convert the balance of confinement to comlmity supervision and to place conditions on the of- 
fender including crime-related prohibitions and requirements that the offender perform any one or more of the follow- 
ing: 

(i) Devote time to a specific employment or occupation; 

(ii) Remain within prescribed geographical boundaries and notify the court or the community corrections officer 
prior to any change in the offender's address or employment; 

(iii)Report as directed to the court and a community corrections officer; 

(iv) Undergo available outpatient treatment. 

ifthe offender violates any of the terms of his community supervision, the court may order the offender to serve out 
the balance of his community supervision term in confinement in the custody of the department of corrections. 
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nothing in (c) of this subsection shall confer eligibility for such programs for offenders coovicted md sente~ced for 
z sex offense committed prior to July 1, 1987. This subsection (c) does ijot appiy to my crhie committed after July 1, 
1990. 

(d) Offenders convicted and sentenced for a sex offense committed prior to July 1, 1987, may, subject to available 
funds, request an evaluation by the department of corrections to determine whether they are amendable to treatment. If 
&e offender is determined to be amenable to treatment, the offender may request placement in 2 treatment program 
within a correctional facility operated by the department. Placement in such treatment program is subject to available 
funds. 


(8)(a) When a cout seiiiences a person to a term of total confinement to the cxstody of the department of correc- 
tions for an effense categorized as a sex offense or a serious vio!ent offense committed after July 1, 1988, but before 
July 1, 1990, assault in the second degree, any c r h e  against a person where it is determined in accordance with RCW 
9.94A. 125 that the defendant cr XI accomplice was armed with a deadly weapon at the t h e  of commission, or any fel- 
ony offense under chapter 69.50 or 69.52 RCW, committed on or after July l ,  1988, the court shall in addition to the 
other tern cf the senrence, sentence the oEender to a one-year term of comunity p!acement beginning either upon 
completion of the term of conf~ement or at such tihe as the offender is t~ansferred to community custody in lieu of 
earned early release in accordance with RCW 9.94A.150 (1) and (2). When the court sentences an offender under this 
subsection to the statutory maximum period of confinement then the community placement portion of the sentence shall 
consist entirely of such comnxnity custody to which the offender may become eligible, in accordance with RCW 
9.94A. 150 (1) and (2). Any period of comunity custody actually served shall be credited against the c o m m i t y  
placement portion of the sentence. 

@) When a court sentences a person to a term ~f total confinement to the custody of the department of corrections 
for an offense categorized as a sex offense or serious violent offense committed on or after July 1, 1990, the court shall 
in addition to other terms of tbe sentence, sentecce the offender to community placement for bvo yexs or up to the pe- 
riod of the earned early release awarded puisilant to RCW 9.94A. 150 (1) and (2), whichever is longer. The cornunity 
placement shall begin either upon completion of the term of confinement or at such time as the offender is transferred to 
community custody in lieu of earned ear!.j release in accordance with RCW 9.94A. I50 (1) a d  (2). When the court 
seotences m offender under this subsection to the statutory maximum period of confiaement then the cem~un i ty  
placement portion of the sentence shall consist entirely of the comunity custody to which the offender may become 
eligible, in accordance with RCW 9.94A. 150 (1) and (2). Any period of community custody actually served shall be 
credited against the corzmmity place~ent  portien of fie sentence. Unless a condition is w.aived by the court, the terms 
of cornunity placemeat for offenders sentenced pursuant to thissection shall include the following conditions: 

(i) The offender shall report to and be available for cogtact wit!^ the assigced community corrections officer as di- 

rected; 


(ii) The offender shall work at department of corrections-approved education, employment, andlor community ser- 

vice; 


(iii) The offender shall not consumer controlled substances except pursuant to lawfully issued prescriptions; 

(iv) An offender in community custody shall not unlawfully possess controlled substances; and 

(v) The offender shall pay supervision fees as determined by the department of corrections. 

(c) The court may also order any of the following special conditions: 

(i) The offender shall remain w i t h  or outside of, a specified geographical boundary; 

(ii) The offender shall not have direct or indirect contact with the victim of the crime or a specified class of in&- 
viduals; 

(iii) The offender shall participate in crime-related treatment or counseling services; 

(iv) The offender shall not consume alcohol; 

(v) The residence location and living arrangements of a sex offender shall be subject to the prior approval of tbe 
department of corrections; or 

(vi) The offender shall comply with any crime-related prohibitions. 
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jd) Prior to transfer to, or during, community placement, any conditions of community placement may be removed 
or modified so as not t o  be more restrictive by the sentencing court, upon recommen&tion of the department of correc- 
tions. 

(9) If the c o i i  imposes a sentegce requiring con£iinernest of t&x?y days or less, the court may, in its discretion, 
specify that the sentence be served on consecutive or intermittent days. A sentence requiring more than thrty days of 
c o h e m e n t  shall be served on consecutive days. Local jail administrators may schedule court-ordered intermittent 
sentences as space permits. 

(10) If a sentence imposed includes payment of a legal financial obligation, the sentence shall specify the tobl 
amount of the legal financial obligation owed, and shall require the offender to pay a specified monthly sum toward that 
legal financial obligation. Restitution to victims shall be paid piioi to any other payments of monetary obligations. 
Any legal financial obligation that is imposed by the court may be collected by the department, which shall deliver the 
amount paid to the county clerk for credit. The offender's compliance with payment of legal fmancial obligations shall 
be supervised by the department. All monetary payments ordered shall be paid no later than ten years after the last date 
of release from confinement pursuant to a felony conviction or the date the sentence was entered. Indepeildent of the 
department, the party or entity to whom the legal financial obligation is w e d  shall have the authority to utilize any 
other remedies available to the pzrty or entity to collect the legal financial obligation. Nothing in this section makes the 
department, the state, o r  m y  of its employees, agents, or other persons acting on their behalf liable under any circurn- 
stances for the payment of these legal financial obiigations. If an order includes restitution as one of tAe moiie-mry as- 
sessments, the c o w  clerk shall make disbursements to victims named in the order. 

(11) Except as provided under RCW 9.94Ai140(1) and 9.94A.142(1), a court may not impose a sentence providing 
for a term of confinement or community supenision or community placement which exceeds the statutory maximum 
for the crime as p v i d e d  in chapter 9A.20 RCW. 

(12) All offenders sentenced to terrns involving community supervision, cowllnity service, community place- 
ment, or legal financial obligation shall be under the supervision of the secretary of the department of corrections or 
such person as ?&e secretary may designate and shall follow explicitly the instructions of the secretary including report- 
ing as directed to a com~lznity corrections officer, renaining within prescribed geographical boundaries, notifying the 
community corrections officer of any change in the offender's address or employment, and paying the supervision fee 
assessment. 

(13) All oEenders sentenced to terms involvhg community su~ervision, community service, or community plaee- 
ment under the supervision of the department of corrections shall not own, use, or possess firearms or ammunition. 
Offenders who own, use, or are found to be in actual or constructive possession of firearms or ammunition shall be sub- 
ject to the appropirate violation process and sanctions. "Constructive possession" as used in this subsection means the 
power and intent to control the firearm or ammunition. "Firearm" as used in this subsection means a weapon or device 
from which a projectile may be fired by an explosive such as gunpowder. 

(14) The sentencing court shall give the offender credit for all confinement time served before the sentencing if that 
confinement was solely in regard to the offense for which the offender is being sentenced. 

(15) A departure from the standards in RCW 9.94A. 400 (1) and (2) governing whether sentences are to be served 
consecutively or concurrently is an exceptional sentence subject to the limitations in subsections (2) and (3) of this sec- 
tion, and may be appealed by the defendant or the state as set forth in RCW 9.94A.210 (2) through (6). 

(16) The court shall order restitution whenever the offender is convicted of a felony that results in hjury to any per- 
son or damage to or loss of properly, whether the offender is sentenced to confinement or placed under community su- 
pervision, unless extraordinary circumstances exist that make restitution inappropriate in the court's judgment. The 
court shall set forth the extraordinary circumstances in the record if it does not order restitution. 

(17) As a part of any sentence, the court may impose and enforce an order that relates directly to the circumstances 
of the crime for which the offender has been convicted, prohibiting the offender fiom having any contact with other 
specified inhviduals or a specific class of individuals for a period not to exceed the maximum allowable sentence for 
the crime, regardless of the expiration of the offender's term of community supervision or community placement. 

(18) In any sentence of partial confinement, the court may require the defendant to serve the partial confinement in 
work release, in a program of home detention, on work crew, or in a combined program of work crew and home deten- 
tion. 
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(19) All court-ordered legal financial obligations collected by the department and remitted to the county clerk shall 
be credited and paid where restitution is ordered. R-estitution shall be paid prior to my other payment of monetary obii- 
gztions. 

[*6] Sec. 6. RCW 13.40.160 and 1990 c 3 s 3C2 are each amended to read as follows: 

(1) When the respondent is found to be a serious offender, the court shall commit the offender to the depament  for 
tbe standard range of disposition for the offense, as indicated in option A of schedule D-3, RCW 13.40.0357 except as 
provided in subsection (5) of this section. 

If the court concludes, and enters reasons for its conclusion, that disposition within the standard range would effec- 
tuate a maIlifest injust;ce the court shall impose a disposition outside the standard range, as indicated in option B of 
schedule D-3, RCW 13.40.6357. The court's finding of manifest injustice shall be supported by clear md convincing 
evidence. 

A disposition outside the standard rmge shali be determint: md shall be comprised of confinement or community 
supervision, or 2 cornbinaticn thereof. When a judge finds a manifest injustice and imposes a sentence of confmement 
exceeding thirty days, the court sha!l sentence the juvenile to a maximum term, and the provisions of RCVW 
13.40.030(2), as now or hereafter amended, shall be used to determine the range. A disposition outside the standard 
range is appealable under RCW 13.40.230, as now or hereafter amended, by the state or the respondent. A disposition 
within the standard range is not appeaiable under RCW 13.40.230 as now or hereafter mended. 

(2) Where the respondent is found to be a minor or first offender, the coiirt shall orde; that the respondent serve a 
of community supervision as indicated in option A or option B of schedule D-I, RCW 13.40.03 57 except as pro-

vided in subsection (5) of this section. If the court deternines that a disposition of community supervision would effec- 
tuate a manifest injustice the court may impose =other disposition under option C of schedule D-I, RCW 13.40.0357. 
Except as provided in subsection (5) of this section, a disposition other than a community supervision may be imposed 
only after the cola? enters reascm upon which it bases its conclusions that imposition of community supervision would 
effectuate a manifest injustice. When a judge finds a manifest injustice and imposes a sentecce of confmement exceed- 
ing thuty days, the court shall sentence the juvenile to a maximum term, and the provisions of RCW 13.40.03@(2), zs 
cow or hereafter smended, shall be used to determine the range. The court's fmdhg of manifest injustice shall be sup- 
ported by clear and convincing evidence. 

Except for disposition of cornunity supervision or a disposition k?poSed pursuant to subsection (5 )of this sectioil, 
a disposition may be appea!ed as provided in RCW 13.40.230, as now or hereafter amended, by the stzte or the respon- 
dent. A disposition of community supervision or a disposition imposed pursuant to subsection (5) of this section may 
cot be ~ppealed under RCW 13.40.230 as now or hereafter amended. 

(3) Where a respondent is found to have committed an offense for which the respondent declined to enter into a di- 
version agreement, the court shall impose a term of community supervision limited to the conditions allowed in a diver- 
sion agreement as provided in RCW 13.40.080(2) as now or hereafter amended. 

(4) If a respondent is found to be a middle oifender: 

(a) The court shall impose a determine disposition with the standard range(s) for such offense, as indicated in op- 
tion A of schedule D-2, RCW 13.40.0357 except as provided in subsection (5) of this section: PROVIDED, That ifthe 
standard range includes a term of confinement exceeding thuty days, commitment shall be to the department for the 
standard range of confimement; or 

(b) Tine court shall impose a determinate disposition of coiilmunity supervision andlor up to thirty days conhe-  
ment, as indicated in option B of schedule D-2, RCW 13.40.0357 in which case, if confinement has been imposed, the 
court shall state either aggravating or mitigating factors as set forth in RCW 13.40.150 as now or hereafter amended. 

(c) Only if the court concludes, and enters reasons for its conclusions, that disposition as provided in subsection 
(4)(a) or (b) of this section would effectuate a manifest injustice, the court shall sentence the juvenile to a maximum 
term, and the provisions of RCW 13.40.030(2), as now or hereafter amended, shall be used to determine the range. The 
court's h d i n g  of manifest injustice shall be supported by clear and convincing evidence. 

(d) A disposition pursuant to subsection (4)(c) of this section is appealable under RCW 13.40.230, as now or here- 
after amended, by the state or the respondent. A disposition pursuant to subsection (4) (a) or (b) of this section is not 
appealable under RCW 13.40.230 as now or hereafter amended. 
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(5) When a senow, Lniddle, or minor frst offender is foulid io have co&tted a sex offense, other than a sex of- 

fence that is also a serious violent offense as defrned ki RCW 9.944.030, md has no history of a prior sex offense, the 

court, on its own motion or the motion of the state or the respondenb may order an examination to determine whether 

the respondent is amenable to treatment. 


The report of the examination shall include at a minimum the following: The respondent's versi~n of the facts and 

the official version of the facts, the respondent's offense history, an assessment of problems in addition to alleged devi- 

mt behaviors, the respondent's social, educational, and employment situation, and other evaluation measures used. The 

report shall set forth the sources of the evaluator's information. 


The examiner shall assess and report regarding the respondent's amenability to treatment znd relative risk to the 

community. A proposed treatment plan shall be provided and shall include, at a minimum: 


(a)(i) Frequency and type of contact between the ~ffecder z d  therapist; 

(ii) Specific issues to be addressed in the treatment and description of planned treatment modalities; 

(iii)Monitoring plans, inclnding any requirements regarding living conditions, lifestyle requirements, and monitor- 

ing by family members, legal guardians, or others; 


(iv) Anticipated length of treatment; and 

(v) Recommended crime-re!ated prohibitions. 

The court on its own motion may order, or on a notion by the state shsll order, a sesond examination regarding &e 

offender's amenability to treatnent. The evaluator shall be se!ected by the party making the motion. The defeildmt 

shall pay the cost of any second examination ordered unless the court finds the defendant to be indigent in whlch case 

the state shall pay the cost. 


After receipt of reports of the examinations, the court shall then consider whether the offender and the community 

will benefit kom use of this special sex offender disposition alternative and consider the victim's opinion whether the 

offender should receive a treatment disposition under this section. If the court determines that this special sex offender 

disposition alternative is appropriate, then the co'lrrt shall impose a determinate disposition with the standard range for 

the offense, and the court may suspend the execution of the disposition and place the offender on community supervi- 

sion for up to two years. As a'condition of the suspended disposition, the court may impose the conditions of commu- 

nity supervision and other conditiam, including up to thrty days of conkemeilt md require~oents that the offender do 

any one or more of the following: 


(b)(i) Devote time to a specific education, employment, or occupation; 

(ii) Undergo available outpatient sex offender treatment for up to two years, or inpatient sex offender treatment not 
to exceed the standard range of confinement for that offense. A community mental health center may not be used for 
such treatment unless it has an appropriate program designed for sex offender treatment. The respondent shall not 
change sex offender treatment providers or treatment conditions without first notifjring the prosecutor, the probation 
counselor, and the c c ~ ~ r t ,  and shall not change providers without court approval after a hearing if the prosecutor or pro- 
bation counselor object to the change; 

(iii) Remain within prescribed geographical boundaries and not@ the court or the probation counselor prior to any 
change in the offender's address, ediicational program, or employment; 

(iv) Report to the prosecutor 2ad the probation counselor prior to any change in a sex offender treatment provider. 
This change shall have prior approval by the court; 

(v) Report as directed to the court and a probation counselor; 

(vi) Pay all court-ordered legal financial obligations, perform community service, or any combination thereof; or 

(vii) Make restitution to the victim for the cost of any counseling reasonably related to the offense. 

The sex offender treatment provider shall submit quarterly reports on the respondent's progress in treatment to the 
court and the parties. The reports shall reference the treatment plan and include at a minimum the following: Dates of 
attendance, respondent's compliance with requirements, treatment activities, the respondent's relative progress in treat- 
ment, and any other material specified by the court at the time of the disposition. ( 
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At the time of  the disposition, the court may set treatment review hearings as the cow? considers appropriate. 

[A> EXCEPT AS PROVIDED O4TFZS SUBSECTION ( 9 ,  A <A]fter July I ,  1991, examhations and treatment 
ordered pursuant t o  this subsection shall only be conducted by sex offender treatment providers certified by the depart- 
ment of health pursuant to chapter 18.155 RCW. (A> A SEX OFFENDER THERAPIST WHO EXAMINES OR 
TREATS A JUVENILE SEX OFFENDER PURSUANT TO THIS SUBSECTION DOES NOT HAVE TO BE 
CERTIFIED BY THE DEPARTMENT OF HEALTH PURSUANT TO CHAPTER 18.155 RCW IF TEE CObRT 
FINDS THAT: (A) THE OFFENDER ALREADY MOVED TO ANOTHER STATE OR PLANS TO MOVE TO 
ANOTHER STATE FOR REASONS OTHER TKAN CIRCUMVENTING THE CERTIFICATION REQUIREMENT: 
(B)NO CERTIFIED PROVIDERS ARE AVAILABLE FOR TREATMENT WITHIN A REASONABLE 
GEOG,WHICPLL DISTANCE OF THE OFFENDER'S HOME; AND (C) THE EVALUATION AND TREATrvaNT 
PLAN COMPLY 'WITH TMS SUBSECTICN (5) AND THE RULES ADOPTED BY THE DEPARTMENT OF 
HEALTH. <A] 

If the offender violates any condition of the disposition or the court finds that the respondent is failing to make sat- 
isfactory progress in tieataent, the co-urt may revoke the suspension and order execution of the senteilce. The court 
shall give credit for any confinement time previously served if &at confinement was for the offense for which the sus- 
pensioo is being revoked. 

For purposes of this section, "victim" means my person who has sustained emotional, psychological, physical, or 
financial injury or persoo or property as a direct result of the crime charged. "Victim" may also include a known pzrent 
or guardian of a victim who is a minor chiid unless the parent or guardian is the perpetrator of the offense. 

(6) Whenever ajuvenile offender is entitled to credit for time spent in detention prior to a dispositional order, the 

dispositional order shall specifically state the number of days of credit for time served. 


(7) Except as provided for in subsection (5) of this section, the co7xt shall not suspend or defer the kposition or the 
execution of the disposition. 

(8) In no case shall the tern of confinement imposed by the court at disposition exceed that to which an adult could 
be subjected for the same offense. 

[*7] Sec. 7. RCW 71.09.090 and 1990 c 3 s 1009 are each amended to read as follows: 

(1) If the secretaii of the department of sncial and health services deternines that the person's mectal abnormality 
or personality disorder has so changed that the person is not likely to [D> comm,it <Dl [A>ENGAGE IN <A]predatory 
acts of sexual violence if released, the secretary shall authorize the person to petition the court for release. The petition 
shall be served upon the court and the prosecuting attorney. The court, upon receipt of the petition for release, shall 
within forty-five days order a hearing. The prosecutiig attorney or the attorney general, if requested by the co7m$, 
shall represent the state, and shall have the right to have the petitioner examined by an expert or professional person of 
his or her choice. The hearing shall be before a jury if demanded by either the petitioner or the prosecuting attorney or 
attorney general. The burden of proof shall be upon the prosecuting attorney or attorney general to show beyond a rea- 
sonable doubt that the petitioner's mental abnormality or personality disorder remains such that the petitioner is not safe 
to be at large and that if discharged is Iike!y to [D>commit <Dl [A> ENGAGE IN <A] predatory acts of sexual vio- 
lence. 

(2) Nothing contained in this chapter shall prohibit the person ii-om otherwise petitioning the court for discharge 
without the secretary's approval. The secretary shall provide the committed person with an maua! written notice of the 
person's right to petiticn the court for reiease over the secretarq"~ objection. The notice shall contain a waiver of rights. 
The secretary shall forward the notice and waiver form to the court with the annual report. If the person does not af- 
firmatively waive the right to petition, the court shall set a show cause hearing to determine whether facts exist that war- 
rant a hearing on whether the person's condition has so changed that he or she is safe to be at large. The committed per- 
son shall have a right to have an attorney represent him or her at the show cause hearing but the person is not entitled to 
be present at the show cause hearing. If the court at the show cause hearing determines that probable cause exists to 
believe that the person's mental abnormality or personality disorder has so changed that the person is safe to be at large 
and will <Dl [A> IS <A] not [A> LIKELY TO <A] engage in [A> PREDATORY <A] acts of sexual violence if 
discharged, then the court shall set a hearing on the issue. At the hearing, the committed person shall be entitled to be 
present and to the benefit of all constitutional protections that were afforded to the person at the initial commitment pro- 
ceeding. The prosecuting attorney or the attorney general if requested by the county shall represent the state and shall 
have a right to a jury trial and to have the committed person evaluated by experts chosen by the state. The committed 
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person shall also have the right to have experts evaluate him or her on his or her behalf and the court shall appoint 
expert if the person is indigent and requests an appointmect. The burden of proof at the hearing shall be xpon the state 
to prove beyond a reasonable doubt that the committed person's mental abnormality or persocality disorder remains 
such &at the person is not safe to be at large and if released p>will <D] [A> IS LIKELY TO <A] engzge in [A> 
predztory <A] acts of sexual 'i'iG1ence. 

[*8] NFW SECTION. Sec. 8. If any provision of t?is act or its appiication to any person or circmstance is held 
bvalid, the remainder of the act or the appliczition of the provision to other persons or circumstances is not affected. 

[*9] NEW SECTION. Sec. 9. This act is necessay f ~ r  the immediate preservation of the public peace, health, or 
safety, or support of the state government and its existing public institutions, a d  shall kke  effect immediately. 

[*I01 NEW SECTION. Sec. 1C. This act appbes to sex oEenses c o b t t e d  on, befere, or after the effective date 
of this act. 

XISTORY: 
Approved by the Governor March 26, 1992; Effective March 26, 1992 
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Synops i s  As Enacted 


Brief Description: Refining the community protection act of 

1990. 


By House Committee on Judiciary (originally sponsored by 
~epresentatives Appelwick, Padden, Wineberry, Riley, 
Tate, Wang, Roland, Winsley, Paris, May, Bowman, Orr and 
Van Luven; by request of Department of Corrections, Cept. 
of Social and Health Services and Indeterminate Sentence 
Review Board) . 

House Committee on Judiciary 

Senate Committee on Law & Justice 


Background: In 1990, the Legislature passed a comprehensive 

act concerning sex offenders which was termed the Community 

Protection Act of 1990. 


The act created a procedure for the civil corsmitment of 

sexually violent predators. Three months before a sex 

offender is released, the Department of Corrections must 

notify the county prosecutor of the offender's upcoming 

release. The department must also provide a narrative to 

the prosecutor describing the offender's conduct in prison, 

and advise the prosecutor whether the department recommends 

that the prosecutor file a civil commitment petition. The 

requirement to notify county prosecutors only applies to the 

release of sex offenders who committed their crimes between 

June 30, 1984 and July 1, 1988. 


In addition to convicted adult sex offenders, several other 

sex offenders are eligible for civil commitment, including 

juveniles, persons found not guilty by reason of insanity, 

and persons acquitted due to incompetence to stand trial. 

The Department of Social and Health Services has 

jurisdiction over these offenders. Further, the 

~ndeterminate Sentence Review Board has jurisdiction over 

convicted adult sex offenders who committed their crimes 

before July 1, 1984. No statute requires those agencies to 

notify prosecutors about the release of sex offenders under 

their jurisdictions. 


An adult offender who has been convicted of a sexually 

violent offense becomes eligible for civil commitment when 

the offender's sentence is about to expire or has expired. 
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Some confusion has existed whether the term "sentence" means 

that an offender on parole is eligible for civil co~mitrnent 

or whether the offender must be revoked on parole and serve 

his or her remaining sentence before becoming eligible for 

civil commitment. 


An offender may be civilly committed if the person "is 

likely to" engage in predatory acts of sexual violence. To 

block release from civil commitment, the state must prove 

the person "will engage" in predatory acts of violence. To 

gain release, the person must show that he or she "will notu 

engage in predatory acts of sexual violence. 


The Comnunity Protection Act requires that therapists who 

treat adult and juvenile sex offenders be certified by the 

state Department of Health. Some sex offenders may have 

moved out of state before discovery or may want to move out 

of state. No exception exists to allow those offenders that 

would otherwise be eligible for treatment to be treated by a 

non-certified sex therapist. 


The Department of Corrections must notify various parties no 

later than 10 days before a sex or violent offender is 

paroled, placed in community placement or work release, or 

furloughed. The statute does not expressly state that the 

department must notify those parties when the offender is 

released. 


Summary: Three months before the anticipated release from 

custody of a person who may be eligible for civil 

commitment, the agency that has jurisdiction over the person 

must refer the person to the appropriate county prosecuting 

attorney. "Agency" means the Department of Corrections, the 

Indeterminate Sentence Review Board, or the Department of 

Social and Health Services as appropriate. The agency must 

document the person's institutional adjustment and any 

treatment received. The agency does not have to prepare a 

narrative description. 


The eligibility criteria for civil commitment are amended to 

indicate a person is eligible for civil commitment when the 

person's term of total confinement is about to expire or has 

expired. 


The criteria for release of committed sexually violent 

predators is changed to be consistent with the criteria for 

commitment so that the state will have to prove that the 

person "is likely to engage" rather than "will engageu in 

predatory acts of sexual violence if released. When the 

committed person is moving for release the committed person 

will have to prove that he or she "is not likely to engage" 

rather than "will not engage" in sexually violent acts. 
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Sex offenders who have moved or are going to move out of 

state may, under certain circumstances, be treated by 

therapists who are not certified in the state of Washington. 


The Department of Corrections must provide notice of a sex 

offender's release at least 10 days before the offender's 

release. If the department does not know where the sex 

offender will reside, the department must send notice to the 

county sheriff and the chief of police in the city and 

county where the offender was convicted. The department 

must also notify the State Patrol which must put the 

information into the crime information center for 

dissemination to law enforcement. 


V o t e s  on Final Passage: 

House 98 0 
Senate 49 0 (Senate amended) 
House 96 0 (House concurred) 

Effective: March 26, 1992 
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WASHINGTON 1995 REGULAR SESSION OF THE 54TH LEGISLATURE 

SENATE BILL 5088 

CHAPTER 2 1 6 

1995 U'a. ALS 216; 1995 Wa. Ch. 216; 1995 5Va. SB 5088 

BILL TRACKING SUMMARY FOR THIS DOCUMENT 

SYNOPSIS: AN ACT Relating to sexually vicjerit predators; amending RCW 71.09.020, 71.09.025, 71.09.030, 
71.09.040, 71.09.050, 71.09.060, 71.09.070, 71.09.080, 71.09.090, 71.C1'9.110, and 9A.76.120; adding new sections to 
chapter 7 1.09 RCW; repealing RCW 7 1.09.100; and prescribing penalties. 

NOTICE: [A> UPPERCASE TEXT W I T m T  THESE SYLlBOLS IS ADDED <A] 
p>Text within these symbols is delete:! <Dl 

To view the next section, type .np* TRANSMIT. 
To view a specific section, transmit p* and the section numbcr. e.g. p* I 
.............................................................................. 


BE IT ENACTED BY THE LEGISLATURE OF TKE STATE OF WASHINGTON: 

[*I] Sec. 1. RCW 71.09.020 and 1992 c 145 s 17 are each amended to read as follows: 

Unless the context clearly requires otherwise, the definitions in this section apply throughout this chapter. 

(1) "Sexually violent predator" means any person who has been convicted of or charged with a crime of sexual vio- 
lence and who suffers fiom a mental abnormality or personality disorder which makes the person likely to engage in 
predatory acts of sexual violence [A> IF NOT CONFINED IN A SECURE FACILITY <A] . 

(2) "Mental abnormality" means a congenital or acquired condition affecting the emotional or volitional capacity 
which predisposes the person to the commission of criminal sexual acts in a degree constituting such person a menace to 
the health and safety of others. 

(3) [A> "LIKELY TO ENGAGE IN PREDATORY ACTS OF SEXUAL VIOLENCE" MEANS TFAT THE 
PERSON MORE PROBABLY THAN NOT WILL ENGAGE IN SUCH ACTS. SUCH LIKELLHOOD MUST BE 
EVIDENCED BY A RECENT OVERT ACT IF THE PERSON IS NOT TOTALLY CONFINED AT THE TIME THE 
PETITION IS FILED UNDER RCW 71.09.030. <A] 

[A> (4) <A] "Predatory" means acts directed towards strangers or individuals with whom a relationship has been 
established or promoted for the primary purpose of victimization. 

[D> (4) <D] [A> (5) "RECENT OVERT ACT" MEANS ANY ACT THAT HAS EITHER CAUSED HARM OF A 
SEXUALLY VIOLENT NATURE OR CREATES A REASONABLE APPREHENSION OF SUCH HARM. <A] 

[A> (6) <A] "Sexually violent offense" means an act committed on, before, or after July 1, 1990, that is: (a) An act 
defined in Title 9A RCW as rape in the first degree, rape in the second degree by forcible compulsion, rape of a child in 
the fist or second degree, statutory rape in the first or second degree, indecent liberties by forcible compulsion, indecent 



Page 2 
1995 Wa. ALS 216, *; 1995 W a  Ch. 216; 

1995 Wa. SB 5088 

liberties against a child under age fourteen, incest agalrst a c u d  under age fo~rteepq or child aolestaiion in the first or 

second degree; (b) a felony offeose in effect at any time prior to July 1, 1990, that is conparable to a sexxially vi;leis 

cffense as defined in (a) of this subsection, or any federal or out-of-state conviction for a felony offense that under the 

lzws of this state would be a sexually violent oEense as definec! in this s~bsection; (c) an act of murder in the first or 

second degree, assault in the first or second degree, assault of a child in the first or second degree, kidnapping in the 

h s t  or second degree, burglary in the first degree, residential burglary, or unlawful imprisonment, which act, either at 

the time of sentencing for the offense or sr?Ssequently during civil comrnitme~t proceedings pursuant to chapter 71.09 

RCW, has been determined beyond a reasonable doubt to have been sexually mofivated, as that term is defi~led in F.CW 

9.94A.039; or (d) m zct as described in chapter 9A.28 RCW, that is an attempt, criminal solicitation, or criminal con- 

spiracy to commit one of  the felonies designated in (a), @), or (c) of this subsection. 


[A> (7) "LESS RESTRTCTIVE ALTERNATIVE" MEANS COURT-ORDERED TREATMENT TAN A SETTING 

LESS RESTRICTTvVTE THAN TOTAL CONFINEMENT. <A] 


[A> (8) "SECPETARY" MEANS T E  SECRETARY OF SOCIAL AND HEALTH SERVICES OR HIS OR HER 

DESIGNEE. <A] 


[*2] Sec. 2. RCW 71.09.025 and 1992 c 45 s 3 are each amended to read as follows: 

(l)(a) When it appexs that a person may meet the criteria of a sexuaiiy violent predator as defined in RCW 

7 1.09.020(1), the agency with jurisdiction shall refer the person in writing to the prosecuthg attorney of the county 

where that person was charged, three months prior to: 


(i) The anticipated release fiom total confinement of a person who has been convicted cf a sexually violent offense; 

(ii) The anticipated release fkom total confinement of a person found to have committed a sexllally violent offense 

as a juvenile; 


(iii) Release of a person who has been charged with a sexually violent offense and who has been determined to be 

incompetent to stand trial pursrrant to RCW 10.77.090(3); or 


(iv) Release of a person who has been found not guilty by reason of insanity of a sexually violent offense pursumt 

to RCW 10.77.020(3). 


(b) The zgency shall [D> inform <Dl [A> PROVIDE <A] fie prosec~tor of <El [A> TNITH AZL 

XELEVANT INFORMATION INCLLDING BUT N3T LIMITED TO <Aj the fc!iowing [A> N F O ~ ~ ~ A T I O N 
<A] : 

(i) ID> The person's name, identifying factors, anticipated future residence, and offense history; and <Dl [A> A 

COMPLETE COPY OF TKE INSTITUTIONAL RECORDS COMPILED BY THE DEPARTMENT OF 

CORRECTIONS RELATING TO THE PERSON, AND ANY SUCH OUT-OF-STATE DEPARTMENT OF 

CORRECTIONS' RECORDS, IF AVAILABLE; <A] 


(ii) Documentation of institutional adjustment and any treatment received <D] [A> A COMPLETE COPY, IF 
APPLICBLE, OF ANY FILE COMPILED BY THE INDETERMINATE SENTENCE REVIEW BOARD 
RELATING TO THE PERSON; <A] 

[A> (III) ALL RECORDS RELATING TO THE PSYCHOLOGICAL OR PSYCHlATRTC EVALUATION 
AND/OR TREATMENT OF THE PERSON; <A] 

[A> (n?A CURRENT RECORD OF ALL PRIOR ARRESTS AND CONVICTIONS, AN3 FULL POLICE 
CASE REPORTS RELATING TO THOSE ARRESTS AND CONVICTIONS; AND <A] 

[A> (V) A CURRENT MENTAL HEALTH EVALUATION OR MENTAL HEALTH RECORDS REVIEW <A] . 

(2) This section applies to acts committed before, on, or after March 26, 1992. '\>, 

(3) The agency, its employees, and officials shall be immune from liability for any gobd-faith conduct under this 
section. 

(4) As used in this section, "agency with jurisdiction" means that agency with the authodty to direct the release of a 
person serving a sentence or term of confinement and includes the department of corrections, Jthe indeterminate sentence 
review board, and the department of social and health services. 

/ 

[*3]Sec. 3. RCW 71.09.030 and 1992 c 45 s 4 are each amended to read as follows: , 
I 

- . I . .  . ... . . - . _ .-_ _I.. 
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mihen it appears that: (1) ID> The term of tota! c o n h e n e ~ t  of <<Dl [A> A <A] person who [A> AT ANY TIME 
PREVIOUSLY cAj has been convicted of a sexually violent offense is 2bibo5t to fD> expire, or has expired <Dl [A> BE 
RELEASED FROM TOTAL CONFINEMENT <A] on, bef~re, or after Juiy 1, 1990; (2) pl the term of total confme- 
merit of <D] a person found to have committed a sexually violent offense as a juvenile is about to [D> expire, o r  has 
expired <Dl [A> BE RELEASED FROM TSTAL CONFlNE?vlENT <A] on, before, or after July I ,  1990; (3 j a person 
who has been charged with a sexually violent offense and who has been determined to be incompetent to stand trial is 
about to be released, or has been released on, before, or after July 1, 1990, pursuant to RCW 10.77.090(3); [D> or <Dl 
(4) a person wbo has been found not guilty by reason of insanity of a sexually violent offense is abczt to be released, or 
has been releaed on, before, or after July 1, 1990, pursuant to RCW 10.77.020(3) [A>, 10.77.1 10 (1) OR (3), OR 
10.77.150; OR (5 )A PERSON WHO AT ANY TIME PREVIOUSLY HAS BEEN CONVICTED OF A SEXUALLY 
VIOLENT OFFENSE AND HAS SINCE BEEN RELEASED FROM TOTAL CQNFXEMENT AND HAS 
COMMITTED A RECENT OVERT ACT <A] ;md it appears that the person may be a sexually violent predator, the 
prosecuting attorney of the cour.ty where the perscjn was convicted or charged or the attorney general if requested by the 
prosecuting attorney may file a petition alleging that the person is a "sexually violent predator" and stating sufficient 
facts to support such a!legation. 

[*4] Sec. 4. RCW 71 .G9.040 and 1990 c 3 s 1004 are each amended to read as follows: 

[A> (1) <A] Upon the filing of a petition under RCW 71.09.030, the judge shall determine whether probable cause 
exists to believe that the person named in the petition is a sexuaily vioient predator. If such determination is made the 
judge shall direct that the person be taken into custody [D> and <Dl [A> . <A] 

[A> (2) WITHIN SEVENTY-TWO HOURS AFTER A PERSON IS TAKEN INTO CUSTODY PURSUANT TO 
SUBSECTION (1) OF THIS SECTION, THE COURT SHALL PROVIDE THE PERSON WITH NOTICE OF, 
AN OPPORTUNITY TO APPEAR IN PERSON AT, A HEPuKJXG TO CONTEST PROBABLE CAUSE AS T O  
WHETHER THE PERSON IS A SEXUALLY VIOLENT PREDATOR AT TmS HEARING, THE COURT SHALL 
(A) VERIFY THE PEPSON'S IDENTITY, AND (B) DETERMINE WHETHER PROBABLE CAUSE EXTSTS TO 
BELIEVE THAT THE PERSON IS A SEXUALLY VIOLENT PREDATOR AT THE PROBABLE CAUSE 
HEARING, THE STATE MAY RELY UPON THE PETITlON AND CERTIFICATION FOR "UETERMINATION OF 
PROBABLE CAUSE FILED PURSUANT TO RCW 7 1.09.030. THE STATE MAY SUPPLEMENT THIS WITH 
ADDITIONAL DOCUMENTARY EVIDENCE OR L N E  TESTIMONY. <A] 

!_a_> (3) AT THE PROBABLE CAUSE HEARING, THE PERSON SLYALL K4VE TEE FOLLOWING RIGHTS 
B: :TDITION TO THE RIGHTS PilEViZ\USLY SPECFED: (A) TG BE REPRESENTED BY COUNSEL; (B) TO 
PRESENT EVIDENCE ON HIS OR HER BEHALF; (C) TO CROSS-EXAMINE WITNESSES WHO TESTIFY 
AGAINST OR HER (D) TO VIEW AND COPY ALL PETITIONS AND REPORTS IN THE COURT FILE. 

<A1 

[A> (4) IF THE PROBABLE CAUSE DETERMINATION IS MADE, THE JUDGE S W L  DIRECT THAT <A] 
the person [D> shall <Dl be transferred to an appropriate facility for an evaluation as to whether the person is a sexually 
violent predator. The evaluation shall be conducted by a person deemed to be professionally qualified to conduct such 
an examination pursuant to rules developed by the department of social and health services. In adopting such rules, the 
department of social and health services shall consult with the department of health and the department of corrections. 
[A> IN NO EVENT SHALL THE PERSON BE RELEASED FROM CONFINEMENT PRIOR TO TRIAL. <A] 

:*5] Sec. 5. RCW 71.09.050 and 1990 c ? s 1005 are each amended to read as follows: 

[A> (1) <A] Within forty-five days after the [D> filing of a petition pursua~t to P.CW 7 1 .G9.030 <Dl [A> 
COMPLETION OF ANY HEARING HELD PURSUANT TO RCW 71.09.040 <A] ,the court shall conduct a trial to 
determine whether the person is a sexually violent predator. [A> THE TRIAL MAY BE CONTINUED UPON THE 
REQUEST OF EITHER PARTY AND A SHOWING OF GOOD CAUSE, OR BY THE COURT ON ITS OWN 
MOTION INTHE DUE ADMINISTRATION OF JUSTICE, AND WHEN THE RESPONDENT WILL NOT BE  
SUBSTANTIALLY PREJUDICED. <A] At all stages of the proceedings under this chapter, any person subject to this 
chapter shall be entitled to the assistance of counsel, and if the person is indigent, the court shall appoint counsel to as- 
sist him or her. [A> THE PERSON SHALL BE CONFINED IN A SECURE FACLLITY FOR THE DURATION OF 
THE TRIAL. <A] 

[A> (2) <A] Whenever any person is subjected to an examination under this chapter, he or she may retain experts 
or professional persons to perform an examination on their behalf. When the person wishes to be examined by a quali- 
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fied expert or professioo21 person of h s  or her own choice, such examiner shzll be permitted to have reasonable access 
to the person for the purpose of such examination, as well as to all relevant mediczl and csychological records 2nd re-
ports. In the case of a person who is indigent, the c,ourt shall, upon the person's request, assist the person in o b i a k g  an 
expert or professional person to perform an examination or participate in the trial on the person's behalf. 

[A> (3) <A] The person, the ~rosecuting attorney or attorney general, GT the judge shall have the right to demand 

that the trial be before a [As  TWELVE-PERSON <A] jury. If no demand is made, the trial shall be before the court. 


[*6] Sec. 6. RCW 71.09.060 and 1990 1st ex.s. c 12 s 4 are each mended to read as follows: 

(1) The court or jury shzll deternine whether, beyond a reasonable doubt, the person is a sexuaily violent predator. 
[A> WHEN THE DETERMINATION IS MADE BY A JURY, THE VERDICT MUST BE UNANIMOUS. <A] 

[A> IF, ON THE DATE THAT THE PETITION IS FILED, THE PERSON WAS LIVING IN THE 
COMMLNTY AFTER RELEASE FROM CUSTODY, THE STATE MUST ALSO PROVE BEYOND A 
PZASONAl3LE DOUBT THAT THE PERSON HAD COMMlTTEDA RECENT OVERT ACT. <A] If tbe stzte al- 
leges that the prior sexually violent offense that forms the basis for the petition for commitment was an act that was 
sexually motivated as provided in RCW 71.09.020 [D> (4) <Dl [A> (6) <A] (c), the state must prove beyond a reason- 
able doubt that the alleged sexually violent act was sexually motivated as defined in RCW 9.94A.030. If the court o r  
jury determines that &e person is a sexually violent prediitor, the person shall be committed to the custody of the de- 
partinent of social and health services [&4>FOR PLACEMENT <A] in a secure facility [A> OPERATED BY THE 
DEPARTMENT OF SOCIAL- AND HEALTH SERVICES <A] for control, care, and treatment until such time zs the 
person's mental abnormality or personality disorder has so changed that the person is safe [A> EITHER (A) <A] io be  at 
iarge [A>, OR (B) TO BE XELEASED TO A LESS RESTRICTIVE ALTERNATIVE AS SET FORTH fiTSECTION 
10 OF THIS ACT <A] . ID>Such control, care, and treatment shall be provided at a facility operated by the depart- 
ment of social and health services. <D] If the court or jiiiy is no: sztisCUed beyond a reasonable docbt that the person is a 
sexual!y violent predator, the court shall direct the person's release. 

(2) Ethe person charged with a sexually violent offense has been found incompetent to stand trial, and is about to 
or has been released pursuant to RCW 10.77.090(3), and his or her commitment is sought pursuant to subsection (1) of 
this sectiog the court shall first hear evidence and determine whether the person did commit the act or acts charged if 
the court did not enter a finding prior to dismissal under RCW 10.77.090(3) that the person committed the act or acts 
charged. The hearing on this i s s ~ e  mlxt conply with all the procechzes specified in this section. In addition, the rules 
of evidence zpphcable in c7hinzl cases shall q p ! y ,  and all constit-dtional rights available to defendants zt c r i a l  bi-
als, other than the right not to be tried while incompetent, shall apply. After hearing evidence on this issue, the court 
shall make specific findings CE \hethe: the person did commit the act or acts charged, the exXeat to which the person's 
incompetence or developmental disability affected the outcome of the hearing, including its effect 02 the person's ability 
to consult with and assist counsel and to testify on his or her own behalf, the extent to which the evidence could be re- 
constructed without the assistance of the person, and the strength of the prosecution's case. If, after the conclusion of 
the hearing on this issue, the court finds,beyond a reasonable doubt, that the person did commit the act or acts charged, 
it shall enter a fmal order, appealable by the person, on that issue, and may proceed to consider whether the person 
should be committed pursuant to this section. 

(3) The state shall comply with RCW 10.77.220 while confining the person pursumt to this chapter [A> ,EXCEPT 
THAT DURING ALL COURT PROCEEDINGS THE PERSON SHALL BE DETAINED IN A SECURE FACEITY 
<A] . The facility shall not be located on the grounds of any state mental facility or regional habilitation center because 
these institutions are insufficiently secure for *&s population. 

[*7] Sec. 7. RCW 71.09.070 and 1990 c 3 s 1007 are each amended to read as follows: 

Each person committed under this chapter shall have a current examination of his or her mental condition made at 
least once every year. [A> THE ANNUAL REPORT SHALL INCLUDE CONSIDERATION OF WHETHER 
CONDITIONAL RELEASE TO A LESS RESTRICTIVE ALTERNATIVE IS IN THE BEST INTEREST OF THE 
PERSON AND WILL ADEQUATELY PROTECT THE COMMUNITY. <A] The person may retain, or ifhe or she is 
indigent and so requests, the court may appoint a qualified expert or a professional person to examine him or her, and 
such expert or professional person shall have access to all records concerning the person. The periodic report shall be 
provided to the court that committed the person under this chapter. 

[*8] Sec. 8. RCW 71.09.080 and 1990 c 3 s 1008 are each amended to read as follows: 
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[D> The involuntary detention or commitment of persons under this chapter shall conform to constitutional re- 

quirements for care and treatment. <D] [A> (1) ANY PERSON SLEJTCTED TO RESTRICTED LIBERTY AS A 

SEXTALLY VIOLENT PREDATOR PURSUANT TO THIS CHAPTER SEALL ?GOT FORFEIT ANY LEGAL 

RIGHT OR SUFFER ANY LEGAL DISABILITY AS A CONSEQL'ENCE OF ANY ACTIONS TAlrKEN OR 

ORGERS MADE, OTHER THAN AS SPECIFICALLY PROVIDED IN THIS CPSLDTEP.. <A] 


[A> (2) ANY PERSON COMMITTED PURSUANT TO THIS CHAPTER HAS THE: RIGHT TO ADEQUATE 
AND INDIVIDUALIZED TREATMENT. THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES 

SHALL KEEP RECORi)S DET.LULING ALL MEDICAL, EXPERT, AND PROFESSIONAL CARE AND 
TREATMENT RECEIVED BY A COMMITTED PERSON, AND SHALL KEEP COPIES OF ALL REPORTS OF 
PERIODIC EmCLNAT!ONS MADE PURSUANT TO THIS CHAPTER. ALL SUCH RECORDS AND REPORTS 
SHALL BE MADE AVALLABLE UPON REQUEST ONLY TO: THE COMMITITD PERSON, HIS OR HER 
ATTORNEY, THE PROSECUTING P.TTOE~'Y%Y, TMECOURT, THE PROTECTION A143 ADVOCACY 
AGENCY, OR AhTOTHER EXPERT OR PROFESSIONAL PERSON W O ,  UPON PROPER SHOWING, 
DEMONSTRATES A W-ED FOR ACCESS TO SUCH RECORDS. <A] 

[A> (3) AT T E E  TIME A PERSON IS TAKEN INTO CUSTOOY OR TRANSFERRED INTO A FACILITY 
PURSUANT TO A PETITION UNDER TKIS CHAPTER, THE PXOFESSIONAL PERSON INCHARGE OF SUCH 
FACILITY OR HIS OR HER DESIGNEE SHALL TAKE REASONABLE PRECAUTIONS TO INVENTORY AND 
SAFEGUARD THE PERSONAL PROPERTY OF THE PERSONS DETAINED OX TRANSFERRED. A COPY OF 
Tm INVENTORY, SIGNED BY THE STAFF MEMj3ER MAKING IT, SHALL BE GIVEN TO THE PERSON 
DETAINED AND SHALL, IN NlDITION, BE OPEN TO DJSPECTION TO ANY RESPONSIBLE RELATIYE, 
SUSJECT TO LIMITATIONS, IF ANY, SPECIFICALLY IMPOSED BY THE D E T A m D  PERSON. FOR 
P W O S E S  OF THIS SUBSECTION, "RESPONSIBLE RELATTVE" INCLUDES THE GUARDIAN, 
CONSERVATOR, ATTORNEY, SPOUSE, PARENT, ADLJLT CHILD, OR ADULT BROTHER OR SISTER OF 
TEE PERSON. THE FACILITY SHALL NOT DISCLOSE THE CONTENTS OF THE INVENTORY TO AN-Y 
OTHER PERSON WITHOUT CONSENT OF THE PATIENT OR ORDER OF THE COURT. <A] 

[A> (4) NOTHING INTHIS CHAPTER PROHIBITS A PERSON PRESENTLY COh4MITTED FROM 

EXERCISING A RIGHT PRESENTLY AVAILABLE TO HIM OR HER FOR THE PURPOSE OF OBTmG 

RELEASE FROM CONFINEMENT, INCLUDING THE RIGHT TO PETITION FOR A WRIT OF HABEAS 

CORPUS. <A] 


[A> (5) NO INDIGENT PERSON MAY BE CONDITIOTJALLY =LEASED OR UNCONDITIONALLY 
DISCHARGED UNDER THIS CHAPTER WITHOUT SUITABLE CLOTHING, AND THE SECRETARY SHALL 
FVTUhnSH THE PERSON WITH SUCH SUM OF MONEY AS IS REQUIRED BY RCW 72.02.100 FOR PERSONS 
WITHOUT AMPLE FUNDS WHO ARE KELEASED FROM CORRECTIONAL TNSTITUTIONS. AS FUNDS ARE 
AVAILABLE, THE SECRETARY MAY PROVIDE PAYMENT TO THE INDIGENT PERSONS 
CONDITIONALLY RELEASED PURSUANT TO THIS CHAPTER CONSISTENT WITH THE OPTIONAL 
PROVISIONS OF RCW 72.02.100 AND 72.02.1 10, AND MAY ADOPT RULES TO DO SO. <A] 

[*9] Sec. 9. RCW 71.09.099 a?d 1992 c 45 s 7 are each amended to read as follows: 

(1) If tbe secretary [D> of the department of social and health services <Dj determines that the person's mental ab- 
normality or personality disorder has so changed that the person is not likely to engage in predatory acts of sexual vio- 
lence if [A> CONDITIONALLY <A] released [A> TO A LESS RESTRICTIVE ALTERNATIVE OR 
UNCONDITIONALLY DISCHARGED <A] , the secretary shall authorize the persm to petition the court for [A> 
CONDITIONAL <A] release [A> TO A LESS RESTRICTIVE ALTERNATIVE OR UNCONDITIONAL 
DISCHARGE <A] . The petition shall be served upon the court and the prosecuting attorney. The court, upon receipt 
of the petition for [A> CONDITIONAL <A] release [A> TO A LESS RESTRICTIVE ALTERNATIVE OR 
UNCONDITIONAL DISCHARGE <A] , shall within forty-five days order a hearing. The prosecuting attorney or the 
attorney general, if requested by the county, shall represent the state, and shall have the right to have the petitioner ex- 
amined by an expert or professional person of his or her choice. The hearing shall be before a jury if demanded by ei- 
ther the petitioner or the prosecuting attorney or attorney general. The burden of proof shall be upon the prosecuting 
attorney or attorney general to show beyond a reasonable doubt that the petitioner's mental abnormality or personality 
disorder remains such that the petitioner is not safe to be at large and that if [A> CONDITIONALLY RELEASED TO 
A LESS RESTRICTIVE ALTERNATIVE OR UNCONDITIONALLY <A] discharged is likely to engage in predatory 
acts of sexual violence. 



Page 6 
1995 Wa. ALS 2 16, *; 1995 Wa. Ch. 2 16; 

1995 Wa. SB 5088 

(2) Nothing coctained in this chapter shall prohibit the person from otherwise petitionirig the court for LA> 
CONDITIONAL RELEASE TO A LESS RESTRICTIVE ALTERNATST OR CWCONDITIONAL <A] discharge 
without the secretary's approval. The secretary shall provide the committed person with an annual written notice o f  the 
person's right to petition the court for [A> CONDITIONAL<A] release [A> TO -4LESS RESTRJCTIVE 
ALTERNATIVE OR UNCONDITIONAL DISCHARGE <A] over the secretary's objection. The notice shall contain a 
waiver of rights. The secretary shall forward the notice and waiver form to the court with the annual report. If the per- 
son does not affirmatively waive the right to petition, the court shall set a show cause hearing to determine whether facts 
exist that warrant a hezring on whether the person's condition has so changed that he or she is safe to be [D> at large 
<Dl [A> CONDITIGhTALLY RELEASED TO A LESS RESTRICTIVE ALTERNATIVE OR UNCONDITIONALLY 
CISCHARGED <A] . The committed person shall have a right to have an attorney represent him or her at the show 
cause hearing but the person is not entitled to be present at the show cause hearing. If the court at the show cause hear- 
ing deternines that probable cause exists to believe tbat the person's ~iieotal abnormality or personality disorder has so 
changed that the person is [D> safe to be at large and is <Dl not likely to engage in predatory acts of sexual violence if 
[A> CONDITIONALLY RELEASED TO A LESS RESTRICTM2 ALTERNATIVE OR UNCONDITIONALLY <A] 
discharged, then the court shall set a he&g cn the issue. At the hexing, the coinmitted person shall be entitled to be 
present and to the benefit of all constitutional protections that were afforded to the person at the iaitial commitment pro- 
ceeding. The prosecuting attorney or the attorney general if requested by the county shall represent the state and shall 
have a right to a jury trial and to have the committed person evaluated by experts chosen by the state. The committed 
person shall also have the right to have experts evaluate him or her on his or her behalf and the court shall appoint an 
expert if the person is indigent and requests an appointment. The burden of proof at the hearing shall be upon the state 
to prove beyond a reasonable d o ~ b t  that the committed person's mental abnormality or personality disorder remains 
such that the person is [D>not safe to be at large md if released is <Dl likely to engage in predatory acts of sexual vio- 
lence [A> IF CONDITIONALLY RELEASED TO A LESS RESTRICTIVE ALTERNATIVE OR 
L!!CC)I.IDIT!ONAL,LY DISCHARGED <A] . 

!A> (3) THE JXJIUSDICTION OF THE C O ~ T  TOOVER A PERSON c r v n n  COMMTTED PLWUANT 
THIS CHAPTER CONTINLrES UNTIL SUCH TIME AS THE PERSON IS UTU'CONDITIONALLY DISCHARGED. 

<A1 

[*I01 NEW SECTION. Sec. 10. Before the court may enter an order direciing conditional release to a less restric- 
tive alternative, it must k d  the following: (1) The person will be treated by a treatment provider who is qualified to 
provide such treatment i~ the stzte of Washington mser chapter 1.L?. 155 RCW; (2) the treatment provider has presented 
a specific czYxse of trezment and has agreed to assume responsibility for such treatment and will report progress to the 
court on a regular basis, and will report violations immediately to the court, the prosecutor, the supervising community 
corrections officer, and the superirite~dent of the special co rmihec t  center; (3) housing exists that is sufficiently se- 
cure to protect the community, and the person or agency providing housing to the conditionally released person has 
agreed in writing to accept the person, to provide the level of security required by the court, and immediately to report 
to the court, the prosecutor, the S ~ p e ~ i s i n g  community corrections officer, and the superintendent of the special com- 
mitment center if the person leaves the housing to which he or she has been assigned without authorization; (4) the per- 
son is willing to comply with the treatment provider and all requirements imposed by the treatment provider and by the 
court; and (5) the person is willing to comply with supervision requirements imposed by the department of corrections. 

[*I11 NEW SECTION. Sec. 11. (1) Upon the conclusion of the evidence in a hearing held pursuant to RCW 
71.09.090, if the court finds that there is no IegalIy s ~ f c i e n t  evidentiary basis for a reasonable jury to find that the con- 
ditions set forth in section 10 cf this act have been met, the court shall grant a motion by the state for ajudgment as a 
matter of law oa the issue of conditional release to a less restrictive altemative. 

(2) Whenever the issue of conditional release to a less restrictive alternative is submitted to the jury, the court shall 
instruct the jury to return a verdict in substantially the following form: Has the state proved beyond a reasonable doubt 
that the proposed less restrictive alternative is not in the best interests of respondent or will not adequately protect the 
community? Answer: Yes or No. 

[*I21 NEW SECTION. Sec. 12. (1) If the court or jury determines that conditional release to a less restrictive al- 
ternative is in the best interest of the person and will adequately protect the community, and the court determines that 
the minimum conditions set forth in section 9 of this act are met, the court shall enter judgment and direct a conditional 
release. 
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(2) The court shall impose any additional conditions necessary to ens-ure co~pliance with tieatrllent 2nd to protect 
&e co~munity.  If the court finds that conditions do not exist that will both ensure the person's co~p!iance with treat- 
ment and protect the community, then the person shall be remanded to the custody of the department of social and 
health services for control, care, and treatment in a secure facility as designated in RCW 71.09.000(1). 

(3) If the service provider designated to provide inpatient or outpatient treatment or to monitor or supervise any 
other terms and conditions of a person's placement in a less restrictive alternative is other than the dspartment of social 
and health services or the department of corrections, then the service provider so designated must agree in writing to 
provide such treatment. 

(4) Prior to authorizing any release to a less restrictive alternative, the court shall impose such conditions upon the 
person as are necessary to ensure the safety of the community. The court shali order the department of corrections to 
investigate the less restrictive a!ternative and recommend any additional conditions to the coulit. These conditions shall 
include, but are not limited to the following: Specification of residence, prohibition of contact with potential or past 
victims, prohibition of alcoho! and other drug use, participation in a specific course cf inpatient or outpatient treatment 
that may hclude monitoring by the use of po!ygraph and plethysmograph, supervision by a department of corrections 
community corrections officer, a requirement that the person remaia within the state unless the person receives prior 
authorizztioz by the coui2, and any other conditions that the court determines are in the best interest of tbe person or 
others. A copy of the conditions of release shall be given to the person and to any designated service providers. 

(5) Any service provider designated to provide inpatient or cxtpdient treatment shall monthly, or as otherwise di- 
rected by the court, submit to the court, to the department of social and health services facility from w5ich the person 
was released, to the prosecutor of the county in which the person was found to be a sexually violent predator, and to the 
supervisiog community corrections officer, a report stating whether the person is complying with the terms and condi- 
tions of the conditional release to a less restrictive alternative. 

(6)Each person relezsed to a less restrictive alternative shall have his or her case reviewed by the court that re- 
leased him or her no later than one year after such release and annually thereafter until the person is unconditionally 
discharged. Review may occur in a shorter time or inore fi-equently, if the court, in its discretion on its own motion, or 
on motion of the person, the secretary, or the prosecuting attorney so determines. The sole question to be determined by 
h e  court is whether the person shall continue to be conditionally released to a less restrictive alternative. The court in 
making its determination shall be aided by the periodic reports filed pursuant to subsection (5) of this section and the 
opioions of the secretary md other experts or professionai persons. 

[*I31 NEW SECTION. Sec. 13. (1) Any service provider submitting reports pursuant to section 12(5) of this act, 
the supervising community corrections officer, the prosecuting attorney, or the attorney general may petition the court, 
or the court on its own motion may schedule an immediate hearing, for the purpose of revoking or modifying the terms 
of the person's conditional release to a less restrictive alternative if the petitioner or the court believes the released per- 
son is not complying with the terms and conditions of his or her release or is in need of additional care and treatment. 

(2) If the prosecuting attorney, the supervising community corrections officer, or the court, based upon information 
received by them, reasonably believes that a conditionally released person is not complying with the terms and condi- 
tions of his or her conditional release to a less restrictive aiternative, the court or community corrections officer may 
order that the conditionally released person be apprehended and taken into custody until such time as a hearing tail be 
scheduled to determine the facts and whether or not the person's conditional release should be revoked or modified. The 
court shall be notidzd before the close of the next judicial day of tbe person's apprehension. Both the prosecutkg attor- 
ney and the conditio~ally released person shall have the right to request an immediate mental examination of the condi- 
tionally released person. If the conditionally released person is indigent, the court shall, upon request, assist him or her 
in obtaining a qualified expert or professional person to conduct the examination. 

(3) The court, upon receiving notification of the person's apprehension, shall promptly schedule a hearing. The is- 
sue to be determined is whether the state has proven by a preponderance of the evidence that the conditionally released 
person did not comply with the terms and conditions of his or her release. Hearsay evidence is admissible if the court 
finds it otherwise reliable. At the hearing, the court shall determine whether the person shall continue to be condition- 
ally released on the same or modified conditions or whether h ~ s  or her conditional release shall be revoked and he or she 
shall be committed to total confinement, subject to release only in accordance with provisions of this chapter. 

[*I41 Sec. 14. RCW 71.09.1 10 and 1990 c 3 s 101 1are each amended to read as follows: 
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T"e clepment of social and health services shall be responsible for all costs relating to the evaluation and treat- 

nent  of persons committed :o their custcdy [A> VJHETEER INA S E C W  FACLLITY OR UNDER A LESS 

E S X C T N E  AL,TERNATTVE <A] under any prevision of this chapter. Reimbusernent may be obtained by the 

department for the cost of care and treatment of persons committed to its custody [A> WHETHER IN A SECURE 

FACILITY OR UNDER A LESS RESTRICTIVE ALTERNATM <A] pursuant to RCW 43.20B.330 through 

43.20B.370. 


[*I51 Sec. 15. RCW 9A.76.120 and 1982 1st ex.s. c 47 s 24 are each amended to read as fo!lows: 

(1) A person is guilty of escape in the second degree if 

(a) h'e [A> GR SHE <A] escapes &om a detentico facility; p>or <Dl 

(b) [-raving been charged with a felony or an equivalent juvenile offense, he [A> OR SEE <A! escapes &om cus- 

tody [A> ;OR <A] 


[A> (C) HAVING BEEN FOUND TO BE A SEXUALLY VIOLENT PREDATOR BETNG UNDER AN 

ORDER OF CONDITlONAL RELEASE, HE OR SHE LEAVES THE STATE OF WASIENGTQN WITHOUT 

PRIOR COURT AUTHORIZATION <A] . 


(2) Escape in the second degree is a class C felony. 

[*I61 NEW SECTION. Sec. 16. In the eveiit of ZD escape by a person coiilnitted under this chapter eom a stzte 

institution or the disappeara~ce of such a person while on conditional release, the superintendect or community correc- 

tions officer shall notify the following as appropriate: Local law enforcement officers, other governmental agencies, the 

psrson's relatives, and any other appropriate persons about kfomation necessary for the public safety or to assist in the 

appret~ension of the person. 


[*I71 NEW SECTICN. Sec. 17. (1) At h e  earliest possible date, and in no event later than thu-tydays before 

conditional release or unconditional discharge, except in rhe event of escape, the department of social and health ser- 

vices shaI1 send written notice of conditional release, -mconditional discharge, or escape, to the following: 


I 

(a) The chief of pelice of the city, if any, in which the person will reside or in which placement will be made under 

a less restrictive alternative; 


@) =e sheriff of the county in which the person wili reside or in which placement will be made under a less re- 

strictive alternat'lve; and 


(c) The sheriff of the county where the person was last convicted of a sexually violent offense, if the department 

does not ~ G where the person will reside. 
W 

The department shall notify the state patrol of the release of all sexually violent predators and that information shall 
be placed in the Washington crime information center for dissemination to all law enforcement. 

(2) The same notice as required by subsection (1) of this section shall be sent to the following if such notice has 
been requested in writing about a specsc person found to be a sexually violent predator under this chapter: 

(a) The victim or victims of any sexually violent offenses for which the person was convicted in the past or the vic- 
tim's next of kin if the crime was a homicide. "Next of kin" as used in this section means a person's spouse, parents, 
siblings, and children; 

@) Any witnesses who testified against the person in his or her commitment trial under RCW 71.09.060; and 

(c) Any person specified in writing by the prosecuting attorney. 

Information regarding victims, next of kin, or witnesses requesting the notice, information regarding any other per- 
son specified in writing by the prosecuting attorney to receive the notice, and the notice are confidential and shall not be 
available to the committed person. 

(3) If a person committed as a sexually violent predator under this chapter escapes kom a department of social and 
health services facility, the department shall immediately notify, by the most reasonable and expedient means available, 
the chief of police of the city and the sheriff of the county in which the committed person resided immediately before 
his or her commitment as a sexually violent predator, or immediately before his or her incarceration for his or her most I 

recent offense. If p rev io~ly  requested, the department shall also not@ the witnesses and the victims of the sexually 
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violent offenses for which the person was convicted in the past or the victim's next of kin ifthe c r h e  was a Domicide. 
If the person is recaptured, the department shaii send notice to the persons desi=ated in & ~ s  subsection as soon as  pos- 
sible but in no event later thzn two w o r h g  days zfter the department l e z i i  of such recapture. 

(4) If the victim or victims of my sexually violent offenses for which the pwson was convicted in the pact cr the 

victim's next of kin, or any witness is under the age of sixteen, the notice required by this section shall be sent to the 

parents or legal guardian of the clilld. 


(5) The department of social and health services shall send the notices required by t h s  chapter to the last address 
provided to the department by the requesting p*. The requesting party shall frvnish the department with a current 
address. 

(6) Nothing in this section shaLl impose any liability upon a chief of police of a city or sheriff of a county for failing 
to request in writing a notice as provided in subsection (1 j of this section. 

[*I81 NEW SECTION. Sec. 18. For purposes of sections 19 through 21 of this act: 

(1) "Escorted leave" means a leave of absence from a facility housing persons detained or committed pursuant to 

ths chapter under the continuous supervision of an escort. 


(2) "Escort" means a correctional officer or other person approved by the superintendeot or the superintendent's 

designee to accompany a resident on a leave of absence and be in visual or auditory contact with the resident at all 

times. 


(3) "Resident" means a person detained or committed pursuant to this chapter. 

[*I91 NEW SECTION. Sec. 19. The superintendent of any facility housing persons detained or committed pursu- 
aat to this chapter may, subject to the approval ofthe secretzry, grmt escorted leaves of absence to residents confined in 
such institutions to: 

(1) Go to the bedside of the resident's wife, husband, child, mother or father, or other member of the resident's im- 
mediate family who is seriously ill; 

(2) Attend the funeral of a member of the resident's immediate fanily listed in subsection (1) of this section; and 

(3) Receive necessary medical or dental care which is not available in the institution. 

[*20] NEW SECTION. Sec. 20. A resideoi shag not be allowed to start a leave of absence under section 19 of 
this act until the secretary, or the secretary's designee, has notified any county and city law enforcement agency having 
jurisdiction in the area of the resident's destination. 

[*21] NEW SECTION. Sec. 2 1. (1) The secretary is authorized to adopt rules providing for the conditions under 
which residents will be granted leaves of absence and providing for safeguards to prevent escapes while on leaves of 
absence. Leaves of absence granted to residents under section 19 of this act, however, shall not allow or permit any 
resident to go beyond the boundaries of this state. 

(2) The secretary shall adopt rules requiring reimbursement of the state from the resident granted leave of absence, 
or the resident's family, for the actual costs incurred arising from my leave of absence granted under the authority of 
section 19 (1) and (2) of this act. No state funds shall be expended in connection with leaves of absence granted under 
section 19 (1) and (2) of this act unless the resident mci the resident's immediate family are kdigect and i;.ithout re- 
sources sufficient to reimburse the state for the expenses of such leaves of absence. 

[*22] NEW SECTION. Sec. 22. RCW 71.09.100 and 1990 c 3 s 1010 are each repealed. 

[*23J NEW SECTION. Sec. 23. Sections 10 through 13 and 16 through 2 1 of this act are each added to chapter 
7 1.09 RCW. 

HISTORY: 

Approved by the Governor May 3, 1995; Effective date: July 23, 1995 

SPONSOR: Senate Committee on Ways & Means (originally sponsored by Senator Smith) 
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SENATE BILL REPORT 

As Passed Senate, March 14, 1995 

Title: An act relating to sexually violent predators. 

Brief Description: Revising the law relating to sexml predators. 

Sponsors: Senate Committee on -Ways & Means (originally sponsored by Senator Smith). 

Brief History: 

Committee Activity: Law & Justice: 1/17/95, 2/1/95 [DPS-WM]. 

U7ays& Means: 2/21/95, 3/6/95 [DP2S]. 

Passed Senate, 3/14/95, 49-0. 


SENATE COMMITTEE ON LAW & JUSTICE 

Majority Report: That Substitute Senate Bill No. 5088 be substituted therefor, and the 
substitute bill do pass and be referred to Committee on Ways & Means. 

S i p e d  by Senators Smith, Chair; C. Anderson, Vice Chair; Hargrove, Hauge~, J s h s o n ,  
Long, McCaslin, Quigley, Roach and Schow. 

Staff: Dick Armstrong (786-7460) 

Background: hi 1990, the Legislature passed the Community Protection Act in order to 
addressj in a comprehensive manner, tlie increasing danger posed by sex offenders. 

One component of the act is a civil commitment procedure, which is created for a special 
category of sex offe~ders known as "sexually violent predators." A sexually violent predator 
is any person who has been convicted of or charged with a crime of sexual violence, and 
who suffers from a mental abnormality or personality disorder that makes the person likely 
to engage in predatory acts of sexual violence. 

In 1993, the Washington State Scprerne Court found the overall statutory scheme presented 
in the civil commitment section of the Community Protection Act to be constitutional. 
Re Young, 122 Wn. 2d 1 (1993). However, the court did find several aspects of the act 
which require clarification. 

Summary of Bill: Comprehe~siverevisions are made to the sexually violent predator statute 
to reflect concerns expressed in recent court decisions; in addition, the operation o f  the 
statute is clarified. 

The definition of a sexual predator is modified to include a requirement that the person needs 
to be confined in a secure facility in order to prevent future predatory acts. 

A person alleged to be a sexual predator is entitled to a probable cause hearing within 72 
hours after he or she has been taken into custody. The detained person has the right to be 
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represented by an attorney, to present evidence, to cross-examine witnesses, and review all 
reports in  the court file. 

The detained person has the right to a 12-person verdict, and the juzz determination that the 
person is a sex predator must be unanimous. 

If the person is not totally confined at the time the petition is filed, the state must show a 
recent overt act. 

Procedures are established to allow a sex predztor to petition the court for a conditional 
release by  showing that his disorder or abnormality has changed to the extent that he is not 
likely to engage in predatory acts of sexual violence. In addition, the person must show that 
a qualified treatment provider is going to provide treatme~t, that :, specific course of 
treatment is estzblished, that a secure facility is available, that he or she is going to comply 
with the treatment program approved by the department and the court, and the supervision 
requirerilents of DOC. 

A court must direct a conditional release if the less restrictive zkenztttive is in the best 
i;rieiest of the person and adequately protects the community. The court may impose 
treatment conditions and other conditions to protect the public. 

Procedures are established to revcke the less restrictive alternative if the person does not 
comply with the terms and conditions of release. 

DSHS is responsible for costs relzting to evaluation and treatment of the person in a less 
restrictive alternative. 

The crime of escape in the second degree is established for any person who intentionally 
leaves the state of Washington withoilt prior court authorization after b e i g  found to be a sex 
predator. A violation is a class C felony. 

A superior court may allow an escorted leave for a confioed person to visit a seriously ill 
family member or go to the funeral of a family member. 

Various definitions are revised or created Definitions are created for an "overt act" and 
"likely to engage in predatory acts of sexual violence." 

Appropriation: N ~ n e .  

Fiscal Note: Requested on January 13, 1995. 

Effective Date: Ninety days after adjouroment of session in which bill is passed. 

Testimony For: The bill is supported by the Prosecutor's and the Attorney General's 
Offices. The bill addresses significant concerns which were identified in a 1993 Washington 
State Supreme Court case. The fiscal impact needs to be considered. 
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Testimony Against: The bill goes beyond what the Supreme Court said about sex predators. 
The stztcte does not adequately protect persons subject to confinement. This statute is 
criminal in nature and is probably unconstituiional. 

Testified: PRO: Greg Canova, AG Office; Debbie Ruggles, Sexual Assault Vic ths ;  
Dennis Marsh, ISRB; CGN: Sherry Appleton, WA Defender's Assn. 

SENATE C O M T T E E  ON WAYS & MEANS 

Majority Report: That Second Substitute Senate Bill No. 5088 be substituted therefor, and 
the second substitute bill do pass. 

Signed by Senators Rinehart, Chair; Loveland, Vice Chair; Cantu, Finkbeker, Gaspard, 
Hochstatter, Johnson, Long, Moyer, Roach, Snyder, Spanel, Strannigan and Whsley. 

Staff: Linda Brownell (786-79 13) 

Testimony For: The maximum range of costs f ~ r  supervision, treatment, and residential 
care would be approximately $100,000 to $120,000 per person per year but most people 
would not require the high cost program. Two to three people per y e a  might be eligible 
in the future for a less restrictive confinement, with an estimated cost range of $80,000 to 
$105,000. There are still a number of cases pending in the Supreme Court and in federal 
court. Current costs zverage $45,000 to $55,000 per person per year in this program. 

Testimrrny Against: None. 

Testified: Bob Boruchowitz, WA Def. Assn. (con); Greg Canova, Attorney General's office 

(Pro). 

House Amendment@): The provision on escorted leave is replaced with new provisions t h i  
more closely parallel the escorted leave provisions already in place for prison inmates. 
Clarification is added coficerning the court's jurisdiction over a sexually violent predator. In 
order to maintain consistency with parallel statues, the deadline for notification is changed from 
10 days to 30 days before a conditional release or unconditional discharge. 
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HOUSE BILL REPORT 
2SSB 5088 

As Passed House - Amended: 
April 10, 1995 

Title: An act relating to sexually violent predators. 

Brief ~ e ~ c r i p t i o n :  Revising the l2w relating to sexual predators. 

Sponsors: Senate Committee on Ways & Means (origir;a!ly sponsored by Senator 

Smith). 


Brief History: 

Committee Activity: 


corrections: 3/28/95, 3/29/95 [DPA]; 
Appropriations: 4/3/95 [DPA(COR) I. 

Floor A c t i ~ t y :  
Amended 
Passed House: 4/10/95, 94-0. 

HOUSE COMMITTEE ON CORRECTIONS 

Majority Report: Do pass as amended Signed by 10 members: Representatives 
Blanton, Vice Chairman; SEerstad, Vice Chairman; Qllall, Ran,&g Iviinority 
Member; Tokuda, Assistant Ranking Minority Member; Cole; Dickerson; Koster; 
RadcliE, K. Schmidt and Schoesler. 

Staff: Rick Neidhardt (786-7841). 

HOUSE COMMITTEE ON APPROPRLATIONS 

Majority Report: Do pass as amended by Committee on Corrections. Signed by 29 
members: Representatives Silver, Chairman; Clements, Vice Chairman; Huff, Vice 
Chairman; Peleslq-, Vice Chairman; Sommers, Ranking Minority Member; Valle, 
Assistant Ranking Minority Member; Basich; Brumsickle; Carlson; Chappell; Cooke; 
Crouse; G. Fisher; Foreman; Grant; Hargrove; Hickel; Jacobsen; Lambert; Lisk; 
McMorris; Poulsen; Reams; Rust; Sehlin; Sheahan; Talcott; Thibaudeau and Wolfe. 

Minority Report: Without recommendation. Signed by 1 member: Representative 
Dellwo. 
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Staff: John Woolley (786-7154). 

Background: In 1990, Washington adopted the Community Protection Act. One 
part of  the act created a new civil commitment procedure for individuals deemed to be 
"sexually violent predators." 

A sexually violent predator is a person who has been convicted of, or charged wiia, a 
crime o f  sexual violeoce and who suffers from a mental abnormality or personality 
disorder that makes the person likely to commit predatory acts of sexual violence. 

A judge or jury determines whether the person is a sexually violent predator. If 
found to  be a sexually violent predator, :be person is civilly committed md held in a 
special, secure facility. The facility is located in a Department of Corrections (DOC) 
institution, but is separately staffed and operated by the Department of Social and 
Health Services (DSHS). 

Civilly co~mit ted  sexually violent predators are entitled to constitutionally mandated 
levels of treatment and care. 

A sexually violent predator's commitment is indefinite in duration. A sexually violent 
predator may be released from commitment only after a court hearing which examines 
whether the person will engage in predatory acts of sexual violence if released. The 
hearing may be before a judge or a jury. 

The overall statutory scheme for committing sexually violent predators was held to be 
constitutional by the State Supreme Court in 1993. In re Young, 122 Wn.2d 1 
(1993). The Court's opkion, hcwever, identified some portions of the statute where 
the Constitution requires additional procedural protection. 

Legislation has been proposed to respond to the Court's opinion in Young and to 
provide additional clarification. 

Summary of Bill: 

Definition of sexually violent predator. The definition is limited by adding a 
requirement that the person is likely to commit predatory acts of sexual violence if not 
conhed in a secure facility. Accordingly, a person does r;ot qualify as a sexually 
violent predator if some setting short of tot21 confinement will make the person 
unlikely to commit predatory acts of sexual violence. 

Probable cause hearing. A person has a right to a probable cause hearing within 72 
hours of being taken into custody. At this hearing, the person is entitled to an 
attorney, to present evidence, to cross-examine witnesses, and to view and copy 
documents in the court file. 
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Timing: o f  trial. Trial is to be conducted within 45 days after completion of the 
probable cause hearing. The trial may be continued upon motion of any party or the 
court if a proper showing of justification is made. 

Jurv trials. A jury shall consist of 12jurors. A jury verdict must be unanimous. 

Recent overt acts. If an alleged sexually violent predator has been in the comm-&ty 
prior to the trial, the person cannot be committed unless the state shows the person 
committed a recent overt act, which is defined a an act thdr has ca-ied sexually 
violent h m or created a reasonable apprehension of such harm. 

Conditional release to 2 less restrictive alternative than total confinement. After a 
sexually violent predator has been committed, a hearing may be he!d to determine 
whether the person should be conditionally released to a less restiictive alternative 
than total confinement. The hearing shall be before a judge or jury. At the hearing, 
the state has the burden of showing beyond a reasonable doubt that the person is not 
safe to be released and that if conditionally released the person is likely to engage in 
predatory zcts of sexual violence. The judge or jury must find that the conditional 
release is in the best interests of the respondent and that the community will be 
adequately protected. 

The court must also find that the person's treatment provider is qualified to provide 
this treatment, that the treatment provider agrees to be responsible for providing 
certain specified treatment, that the housing is sufficiently secure to protect the 
community, that the treatment provider and the person providing housing will make 
specified reports, that the person being released agrees to comply with all conditions 
of rclease. 

The court must impose other additional conditions in order to ensure the eoml-mity's 
safety, including not contacting potential or past victims, prohibiting alcohol or drug 
use, participating in specific treatment, being supervised by the Department of 
Corrections, requiring the person to remain in the state, or other restrictions. 

The court must annually review the case of any person conditionally r e l e ~ e d  to a less 
restrictive alternative placement. 

The conditions may be modified, or the release may be revoked, if the court 
determines the person has violated the release conditions or needs zdditional c a e  and 
treatment. 

The court's jurisdiction over a sexually violent predator continues until the person is 
unconditionally discharged. 

House Bill Report 



,4nnual report. The annual report on a committed person, which details the person's 
mental condition, must include consideration of whether a less r e ~ ~ c t i v e  alternative is 
appropriate. 

Rights while committed. The rights of a committed person are more specificaI!y 
delineated. The person has the right to adequate care and individualized treatment. 
Medical records shall be maintained and kept available f ~ i  review by the committed 

person and other people involved in the commitment process. The Departme~t of 

Socid and Health Services @SHS) must take reasonable care to safewd a 

committed person's personal property. Committed persoos may use other methods 

for obtaining release, including seeking a writ of habeas corpus. An  indigent person 

being released £?om c o d t m e n t  must be furnished with suitable clothing and a 

minimal sum of money. 


Miscellaneous provisions. When a person is about to be released from total 
confinement, and the person could qualify as a sexually violent predator, the agency 
that has been c o n h g  the person is required to furnish full doclmentation to the 
prosecutor. The documentation is to include: the entire institutional record; all 
records of  psychological or psychiatric evaluation or trmtment; a record of previous 
arrests and convictioos, including police case reports; and a current mental health 
evaluation. 

DSHS is responsi'ole for the costs associated with a person cormmitted as a sexually 
violent predator, whether the person is in total confinement or is conditiondly 
released to a less restrictive alternative. 

Confinement of a person d u k g  c~cz1m2tment proceedings sh2U he in a secure facility. 

The process for petitioning for release is expanded to include petitiom for conditional 
release to a less restrictive aiternative. 

A conditionally released sexually violent predator commits second degree escape if he 
or she leaves the state without court authorization. The offense is a class C felony. 

Notification is to be made to a number of government agencies and individuals, 
including family members of the victims at least 30 days before a sexually violent 
predator is conditionally released or mconditionally discharged 

A person committed as a sexually violent predator may be permitted to leave 
confinement, under escort, in order to attend to seriously ill family members, attend a 
family member's funeral, or receive necessary dental or medical care. 

A provision on frivolous petitions is repealed. 
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Various definitions are supplied for terms used h these statutes. 

Appropriation: None. 

Fiscal Note: Available. 

Effective Date cf sill: Ninety days after adjournment of session in which bill is 
passed. 

Testimony For: (Corrections) This bill is in respGnse to a State Supreme Court 
opinion. The bill addresses the concerns raised in the opinion. It was drafted during 
iiiany meetings involving interest groups with divergent interests. Under the bill, in 
order for a person to be committed as a sexually violent predator, the state would 
have to prove the non-existence of less restrictive alternatives to total confinement. 
Post-commihxe~tprocedures are also created under which a sexually violent predator 
can be conditionally released to a less restrictive alternative than total confinement. 
The respondent at a probable cause hearing has more rights regarding confrontation o f  
witnesses than do respondents at similar stages of mental health commitment 
proceedings or criminal cases. The respondent's attorney can call live witnesses zt 
the probable cause hearing. Filing standads that are more restrictive than those listed 
in the statute aie beirig wed by the End of Sentsnce Review Committee, the Attorney 
General's Office, and local prosecutors. 

(Appropriations) The bill is supported by prosecuters. It implements the 
requirements of the recent Supreme Court finding. It will not result in more filings, 
but does put more requirements on the civil commitment process. The bill responds 
to specific p~iiltsof what needs ts  be dsne to maintain the constitutionality of the 
process. 

Test iony  Against: (Corrections) The bill does not meet the requirements set out in 
the State Supreme Court opinion. The judge or jury at the time of commitment is not 
presented with the option of committing the respondent to a less restrictive alternative 
than total confinement. The judge or jury should have this option at the outset. Less 
restrictive alternatives c m include half-way houses, outpatient treatment, requirements 
to take medications, 24-hour security at non-DOC facilities, andfor electronic home 
monitoring. The probable cause hearing is flawed because prosecutors can rely on a 
written document instead of presenting live witnesses, thereby infringing a 
respondent's right to confront witnesses. There should be provisions in place to allow 
for more gradual release. Prosecutors are not bound by the recommendations from 
the End of Sentence Review Committee, and sometimes file a petition due to pressure 
from the community. The statute's goal is preventive detention, not treatment. A 
concern was expressed as to the cost involved in securing police case reports and 
arrest records. 
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(Appropriations) The bill is opposed because it does not comply with the recent 
Supreme Col& ruling and does not comply with constitutional requirements. 

Testified: (Corrections) Bob Boruchowitz, Washington Defender Association (con); 
Kit Bail, Indeterminate Sentecce Review Board (pro, with a concern); Greg Canova, 
Attorney General's Office (pro); and Jerry Sheahail, American Civil Liberties Union 
(con). 

(Appropriations) Tom McEride, Washington Association cf Prosecuting Attorneys 
(pro); 2nd Sherry Appleton, Washington Defender Association (con). 
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FINAL BILL REPORT 

C 216 L 95 
Synopsis as Enacted 

Brief Description: Revising the law relating to sexual predators. 

Sponsors: Senate Committee on Wzys & Means (originally sponsored by Senator Smith). 

Senate Committee on Law & Justice 
Senate Committee on Ways & Means 
House Committee on Corrections 
Hoase Committee oil Appropriations 

Background: In 1990, the Legislature passed the Community Protection Act in order to 
address, in a comprehensive manner, the increasing danger posed by sex offenders. 

One component of the act is a civil commitment procedure, which is created for a specizl 
category of sex offenders known as "sexually violent predators." A sexually violent predator 
is any person who has been caovicted of or charged with a crime of sexual violence, and 
who suffers from a rcental abnormality or personality disorder that makes the person likely 
to engzge in predatory acts of sexual violence. 

In 1993, the Washington State Supreme Court found the overall statutory scheme presented 
in the civil commitment section of the Community Protection Act to be constitutional. 
Re Young, 122 Wn. 2d 1 (1993). However, the court did find that several aspects of  the 
act required cizrificztioo. 

Summary: Comprehensive revisions are made to the sexually violent predator statute to 
reflect concerns expressed in recent court decisions. In addition, the operation of the statute 
is clarified. 

The definition of a sexual predator is modified to include a requirement that the person needs 
to be confined in a secure facility in order to prevent future predatory acts. 

A person alleged to be a sexual predator is entitled to a probable cause hearing within 72 
hours after he or she is taken into custody. The detained person has the right to be 
represented by an attorney, to present evidence, to cross-examine witnesses, and review ad1 
reports in the court file. 

The detained person has the right to a 12-person verdict, and the jury determination that the 
person is a sex predator must be unanimous. 

If the person is not totally confined at the time the petition is filed, the state must show a 
recent overt act. 
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Procedures are established to allow a sex predator to petition the court for a conditional 
release by showing that his disorder or abnormality is changed to the extent that he or she 
is not likely to engage in predatory acts of sexual violence. In addition, the person must 
show that: (1) a qualified treatment provider is going to ~rovide treatment; (2) a specific 
course o f  treatment is established; (3) a secure facility is available; (4) he or she is going to 
comply with the trcatxent program approved by the departnie~t md the court; and (5) he 
or she is going to comply with the supervision requirements of the Department of 
Corrections (DOC). 

A court must direct a conditional release if the less restrictive alternative is in the best 
interest of the person and adequately protects the community. The court may impose 
treatment conditions and other conditions to protect the public. 

Procedures are established to revoke the less restrictive alternative if the person does not 
comply with the terms and conditions of release. 

The Department of Social and Health Services is responsible for costs relating to evalmtion 
and treatment of the person in a less restrictive alternative. 

The crime of escape in the second degree is established for a ~ y  person who intentionally 
leaves the state of Washington without prior court authorization after being found a sex 
predator. A violation is a class C felony. 

DOC may allow an escorted leave for a confhed person to visit a seriously ill family 
member or go to the funeral of a family member. 

Various definitions are revised or created. Definitions are created for an "overt act" a;;d 
"likely to engage in predatory acts of sexual violence." 

Votes on ginal Passage: 

Senate 49 0 
House 94 0 (House amended) 
Senate 43 0 (Senate concurred) 

Effective: July 23; 1995 

Senate Bill Report 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

