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FILED
COURT OF APPEALS
DivIsIoN 1T

05 AUG 16 PH 11 L0

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II
IN RE THE PERSONAL RESTRAINT
PETITION OF:
33262-1
ALEXANDPEIEN' RIOFTA STATE’S RESPONSE TO PERSONAL
etitioner. RESTRAINT PETITION

A, ISSUES PERTAINING TO PERSONAL RESTRAINT PETTTION:

L. Must the petition be dismissed where the petitioner cannot show a constitutional
error resulting in prejudice?

B. STATUS OF PETITIONER:

Petitioner, ALEXANDER N. RIOFTA, is restrained pursuant to a Judgment and
Sentence (Appendix “A”) entered in Pierce Coﬁnty Cause No. 00-1-00511-5 for the offense of
Assault in the First Degree.

Defendant’s conviction was affirmed in an unpublished opinion on September 2, 2003.
2003 Wash. App. LEXIS 1880.

Defendant now comes before this court with his first personal restraint petition, arguing
that due process entitles him to post-conviction DNA testing; or alternatively, that trial counsel

was ineffective for failing to make a DNA request at trial.

STATE’S PESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
prp riofta.doc . Tacoma, Washington 98402-2171

Page 1 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1. Facts as presented at trial.

On July 5, 1998, five people were shot dead and five more were shot and wounded at the
Trang Dai Café in Tacoma, Washington. RP 240. Eight persons, including Veasna Sok, were
subsequently arrested and accused of committing what became known in Tacoma as the Trang
Dai Massacre.! RP 240. Veasna Sok was charged with five counts of aggravated murder and
five counts of assault in the first degree. RP 241.

Veasna Sok subsequently entered into a plea agreement with the State that required him
to testify agéinst the other Trang Dai defendants. RP 241. Only two of the eight persons
charged with committing the Trang Dai murders, Jimmie Chea and John Phet, ultimately went to
trial on the charges.2 After Veasna Sok agreed to testify for the State, Chea and Phet assaulted
Veasna Sok in open court. RP 243. Despite the intimidation, Veasna Sok determined to keep his
plea agreement with the State. RP 243.

Ratthana Sok is Veasna Sok’s younger brother. RP 176. On January 27, 2000, while the
Trang Dai case was still pending trial, Ratthana. Sok left his home to walk to school at
approximately 6:50 am. RP 177. It was dark outside, but there were lights illuminating the area
outside of Sok’s residence, particularly the driveway area in front of the garage. RP 189.

Sok walked out of the garage onto the driveway and noticed a Honda Civic parked in the
street next to the driveway. RP 179-180, 188. It appeared to Sok that there were two or three

people inside the car. RP 181.

! The State will refer to the prosecution of the defendants accused of committing the Trang Dai massacre as
“the Trang Dai case” and will refer to those defendants as “the Trang Dai defendants.”

2 Three of the original eight Trang Dai defendants were murdered or committed suicide prior to trial]
Another pled guilty as charged and was sentenced to life in prison without parole. Two others, including
Veasna Sok, accepted plea bargains from the State and testified at the trial of Chea and Phet.
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Defendant got out of the front passenger seat and approached Sok. RP 181. Defendant
was wearing a white hat. RP 187, 192. Sok knew the defendant from prior meetings. RP 186.
Sok and the defendant used to play basketball together at a local park. RP 186. Sok had also
seen the defendant parked outside of his house several days prior. RP 190. Sok knew that the
defendant’s first name was “Alex.” RP 187. Sok had known the defendant for four or five
years. RP 202.

Sok was standing in his driveway as the defendant approached him. RP 181. Sok
immediately recognized the defendant from prior meetings. RP 182. Defendant had his hands
concealed in his pockets. RP 182.

Defendant asked Sok for a cigarette. RP 182. Sok responded, “I don’t smoke.” RP 182.
Dcfendant pulled a chrome revolver out of his pocket. RP 182-183. Two or three feet separated
Sok and the defendant. RP 183.

Defendant pointed the revolver at Sok’s forehead. RP 183-84. Defendant started firing.
RP 184. The first shot missed Sok’s head. RP 184. Sok turned and ran towards his garage. RP
184. |

Sok heard a total of four to five shots fired as he ran. RP 185. Sok ran through the
garage and ihto his house. RP 186. Sok’s father tried to go outside but Sok told him not to
because someone was shooting at him. RP 185-86. Sok and his father told Sok’s mother to call
the police. RP 186.

Police responded to the Sok residence at 6:59 a.m. RP 215. Police contacted Sok, who
told them what had happened. RP 215-16. Sok told the police that “Alex” had shot at him. RP

198-201, 220, 246, 274. Sok did not know Alex’s last name. RP 198. Sok described the
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defendant as 17-18-years-old, 5'2” to 5°3”, with a moustache and shaved head. RP 204, 220,
246. Sok’s description matched the defendant’s. RP 258.

Police examined the crime scene. RP 216. Police found a bullet hole next to the garage
door, and another one over the garage door. RP 216, 245. Police found two bullet holes in a
Ford Explorer parked in the garage. RP 216, 245. Police observed that an Acura Legend parked
in the garage had also been struck by a bullet. RP 217-18, 245.

Police found a spent shell casing in the driveway. RP 218. Police also found a white hat
in the driveway. RP 191-192, 219. Sok recognized the white hat as the one that the defendant
had been wearing. RP 192.

Forensic investigator Hank Baarslag respondéd to the Sok residence to collect evidence.
RP 226. Baarslag photographed the five bullet holes in the garage, Ford Explorer, and Acura
Legend. RP 227. Baarslag recovered a spent slug in the driveway in front of the garage. RP
230. Baarslag seized the white cap. RP 231-32.

Sok went to the police station with Detective Tom Davidson. RP 198, 247. Davidson
asked the police 'computer to search its photo database for photos of Asian males named “Alex”
or “Alexander.” RP 247-248. Davidson showed Sok a number of photographs that the computer
producéd, including a photo of the defendant. RP 198, 248-249. Sok identified the defendant as
the person who shot at him. RP 198. Sok told Detective Davidson, “That’s th right there. I’'m
positive.” RP 249. |

Detective Davidson found the defendant’s home address, which was approximately six
blocks away from the Sok residence. RP 249-250. On January 28, 2000, Detective Davidson
went to the defendant’s residence and contacted him. RP 250. Detective Davidson told the

defendant that he was under arrest for a shooting. RP 250. Defendant angrily responded, “I
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didn’t shoot no mother fucker yesterday. I was here drinking all night. I worked yesterday from
— at the News Tribune from 1:00 to 5:30. I don’t even own no gun, how could I shoot some
mother fucker.” RP 251. The defendant was brought to the police station for an interview. RP
252.

| Defendant denied shooting at Ratthana Sok. RP 254. Defendant admitted that he knew
Ratthana Sok and Veasna Sok. RP 254. Defendant admitted that he had visited the Sok
residence on prior occasions. RP 256. Defendant admitted that he knew Trang Dai codefendants
Jimmie Chea and Sarun Ngeth. RP 255-256. Defendant told Detective Davidson that “Veasna
was a sucker for snitching on the Homeys, and that he deserved to get choked up in court for
snitching on [Jimmie Chea].” RP 255. Defendant admitted that he had a photo and news article
depicting all eight Trang Dai defendants. RP 257. Detective Davidson later obtained the
newspaper clipping. RP 258.

On January 29, 2000, police recovgred a stolen Honda Civic several blocks from the Sok
residence. RP 268, 296-297. Detective Davidson contacted the owner of the car, Ali Saleh,
several days after the shooting. RP 265. Saleh reported that someone had stolen his Honda
Civic either the night of January 26 or the morning of January 27™ (the date of the shooting). RP
287. Saleh reported that he had a white hat in the car. RP 289. Saleh identified the white hat

recovered from Sok’s driveway as the hat he had left in his car. RP 289.
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ARGUMENT:

L. PETITIONER HAS NOT MET HIS BURDEN OF
SHOWING ACTUAL PREJUDICE ARISING
FROM AN ERROR OF CONSTITUTIONAL
MAGNITUDE TO AVOID DISMISSAL OF THIS
PETITION.

Personal restraint procedure has its origins in the State’é habeas corpus remedy,
guaranteed by article 4, section 4, of the State Constitution. Fundamental to the nature of habeas
corpus relief is the principle that the writ will not serve as a substitute for appeal. A personal
restraint petition, like a petition for a writ of habeas corpus, is not a substitute for an appeal. In
re Hagler, 97 Wn.2d 818, 823-24, 650 P.2d 1103 (1982). Collateral relief undermines the
principles of finality of litigation, degrades the prominence of the trial, and sometimes costs
society the right to punish admitted offenders. These are significant costs, and they require that
collateral relief be limited in state as well as federal courts. Hagler, Id.

In this collateral action, the petitioner has the duty of showing constitutional error and
that such error was actually prejudicial. The rule that constitutional errors must be shown to be
harmless beyond a reasonable doubt has no application in the context of personal restraint
petitions. In re Mercer, 108 Wn.2d 714, 718-21, 741 P.2d 559 (1987); Hagler, 97 Wn.Zd at 825.
Mere assertions are insufficient in a collateral action to demonstrate actual prejudice. Inferences,
if any, must be drawn in favor of the validity of the judgment and sentence and not against it. In
re Hagler, 97 Wn.2d at 825-26. To obtain collateral relief from an alleged nonconstitutional
error, a petitioner must show "a fundamental defect which inherently results in a complete

miscarriage of juétice." In re Cook, 114 Wn.2d 802, 812, 792 P.2d 506 (1990). This is a higher

standard than the constitutional standard of actual prejudice. Id. at 810.
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Reviewing courts have three options in evaluating personal restraint petitions:

1. If a petitioner fails to meet the threshold burden of showing actual
prejudice arising from constitutional error or a fundamental defect
resulting in a miscarriage of justice, the petition must be
dismissed;

2. If a petitioner makes at least a prima facie showing of actual
prejudice, but the merits of the contentions cannot be determined
solely on the record, the court should remand the petition for a full

hearing on the merits or for a reference hearing pursuant to RAP
16.11(a) and RAP 16.12;

3. If the court is convinced a petitioner has proven actual prejudicial
error, the court should grant the personal restraint petition without
remanding the cause for further hearing.
In re Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983).
The petition must include a statement of the facts upon which the claim of unlawful

restraint is based and the evidence available to support the factual allegations. RAP 16.7(a)(2);

Petition of Williams, 111 Wn.2d 353, 365, 759 P.2d 436 (1988). If the petitioner fails to provide

sufficient evidence to support his challenge, the petition must be dismissed. Williams at 364.
Affidavits, transcripts and clerk's papers are readily available forms of evidence which a
petitioner may employ to support his claims. Id. at 364-365. A reference hearing is not a
substitute for the petitioner's failure to provide evidence to support his claims. As the Supreme
Court stated, "the purpose of a reference hearing is to resolve genuine factual disputes, not to
determine whether the petitioner actually has evidence to support his allegations." In re Rice,
118 Wn.2d 876, 886, 828 P.2d 1086 (1992). "Bald assertions and conclusory allegations will not

support the holding of a hearing," but the dismissal of the petition. Rice at 836; Williams at

364-365.
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Here, because defendant has failed to meet his burden of showing actual prejudice arising

from a constitutional error, the petition must be dismissed.

a. Herrera dictates that there is no federal due process
violation and defendant cannot make a showing of
newly discovered evidence such to warrant a new
trial.

Defendant argues that he is entitled to post-conviction DNA testing under the due process
clause. Defendant’s argument entirely overlooks the United State’s Supreme Court ruling

Herrera v. Collins.’ Instead, the only possible avenue for DNA testing at this stage is through a

colorable newly discovered evidence claim or under RCW 10.73.170. As outlined below, these

arguments must fail as well.

In Herrera v. Collins, the Court held that absent an accompanying constitutional

violation, a claim of “actual innocence” and the existence of newly discovered evidence is not a
ground for relief under federal habeas law. The procedural facts of Herrera are remarkably

similar to the case at bar. In Herrera, petitioner appealed his capital murder conviction alleging

that the eyewitness identifications were unreliable and improperly admitted. 506 U.S. at 396.
After his guilt was affirmed he filed a habeas petition, challenging the identifications offered
against him at trial. Id. Petitioner filed a second petition, raising a claim of “actual innocence”
based on newly discovered evidence in the form of affidavits of an attorney who represented

petition’s brother, and a former cellmate of his now deceased brother. Id. Both affidavits

? 506 U.S. 390, 401, 113 S.Ct. 853, 122 1..2d.2d 203 (1993)
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claimed that petitioner’s brother killed the victims. Id. This petition was rejected. Petitioner
then filed his third petition, the one currently before the court, complaining that he is innocent
and that his execution would violate the Eighth and Fourteenth Amendments. Id. at 397.
Petitioner alleged that law enforcement withheld information contained in his affidavits filed in

his petition in violation of Brady v. Maryland, 373 U.S. 83, 10 L.Ed.2d 215, 83 S.Ct. 1194

(1963). Id. The lower Court of Appeals rejected petitioner’s claim, finding that “[a]bsent an
accompanying constitutional violation, . . . petitioner’s claim of actual innocence was not
cognizable because “the existence merely of newly discovered evidence relevant to the guilt of a
state prisoner is not a ground for relief on federal habeas corpus.” 506 U.S. at 398 (quoting

Towsend v. Sain, 372 U.S. 293, 317 , 9 L.Ed.2d 770, 83 S.Ct. 745 (1963)).

The Supreme Court agreed with the Court of Appeals, noting that “[c]laims of actual
innocence based on newly discovered evidence have never been held to state a ground for federal
habeas relief absent an independent constitutional violation occurring in the underlying state
criminal proceeding.” 506 U.S. at 400. In reaching this conclusion, the court highlighted the
importance of finality in criminal ‘proceedings, “[f]lew rulings would be more disruptive of our
federal system than to provide for federal habeas review of freestanding claims of actual
innocence.” 506 U.S. at 400. The court also rejected Herrera’s argument that Texas’ 60 day time
limit for filing motions for a new trial based on newly discovered evidence violated thé
principles of “fundamental fairness.” Id. at 412.

In the instant case, defendant fails to allege any independent constitutional violation

occurring at the trial proceeding. Instead, he attempts to color a “newly discovered evidence”
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claim as a “due process claim.” However, as Herrera makes clear, there is no due process claim
where the only claim is newly discovered evidence and there are no procedural errors occurring
at trial. The importance of Herrera in this area of jurisprudence was appropriately highlighted by
the Nebraska Supreme Court: “Jurisdictions that have allowed DNA {:‘esting or evidence as part
of postconviction proceedings either have broader statutory provisions than those in Nebraska,
have found a constitutional right under their state constitution, or were decided prior to the U.S.
Supreme Court's decision in Herrera.™

A similar due process claim was rejected by the Alaska Supreme Court in Osborme v.
Alaska, 110 P.3d 986 (2005). In Osborne, defen(iant was convicted of kidnapping, first-degree
assault, and two counts of first-degree sexual assault. Osborne filed a petition for post-
conviction relief arguing that his counsel provided him ineffective assistance because she
decided not to seek a significantly more advanced DNA testing on physical evidence (a less
discriminating DNA test was run that showed the defendant’s DNA turned up in roughly one in
seven of the population). 110 P.3d 987, 990. Osborne also claimed that due process rights
required more DNA tests. The court rejected both claims. 110 P.3d at 992, 993. First pointing

to the decision in Herrera, the Alaska court noted that of those courts that have granted a

defendant’s request for post-conviction DNA testing, most of the cases were decided before

4 State v. El-Tabech, 259 509; 610 N.W.2d 737 (2000) citing, (People v. Washington, 171 IIL. 2d 475, 665
N.E.2d 1330, 216 I1L. Dec. 773 (1996) (based on state constitution); Summerville v. Warden, 229 Conn.
397,415, 641 A.2d 1356, 1365 (1994) (citing Conn. Gen. Stat. § 52-471(a), habeas statute providing that
court must "'dispose of the case as law and justice require""); Mebane v. State, 21 Kan. App. 2d 533, 902
P.2d 494 (1995) (citing Kan. Stat. Ann. § 60-1507 which is broader postconviction act; Sewell v. State,
supra (decided prior to Herrera v. Collins, 506 U.S. 390, 113 S. Ct. 853, 122 L. Ed. 2d 203 (1993)); People
v. Callace, 151 Misc. 2d 464, 573 N.Y.S.2d 137 (1991) (decided prior to Herrera); Dabbs v. Vergari, 149
Misc. 2d 844, 570 N.Y.S.2d 765 (1990) (decided prior to Herrera).
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Herrera. 110 P.3d at 994. The Osborne court followed Herrera and found that there is no federal
due proceess right to present post-conviction evidence of one’s innocence. 110 P.3d 995.
Instead, Osborne’s only remedy was to make an argument under state law, arguing either State
due process or a newly discovered evidence claim. &

Nor does defendant’s claim under Brady® change the analysis or result. Because Brady

was based on a federal due process claim, the argument must fail. See, Harvey v. Horan, 278

F.3d 370, 378, (2002) (rejecting both petitioner’s sec. 1983 claim and federal habeas claim to
post conviction DNA testing under Brady).

Because there is no federal due process violation, defendant is left to argue his claim
under State law. The only two arguable claims of relief come under either (i) RCW 10.73.170,

or (ii) a “newly discovered evidence.” Both claims are without merit.

5 Brady v. Maryland, 373 U.S. 83, 10 L.Ed.2d 215, 83 S.Ct. 1194 (1963).
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i. RCW 10.73.170°

This statute is the legislatively created mechanism for obtaining post-conviction DNA
testing. As the plain language of the statute dictates, this is available only in instances where
“DNA evidence was not admitted because the court ruled DNA testing did not meet acceptable
scienﬁﬁc standards or DNA testing technology was not sufficiently developed to test the DNA
evidence in the case.” RCW 10.73.170 (1). The clear intent of this statute was to create an
avenue for those who were tried at a time when DNA evidence was not available at trial due to
scientific or legal limitations.

What this statute underscores is that the legislature already contemplated a form of relief

for those who were evidentiary limited at the time of trial. Defendant is not in such a position.

§ § 10.73.170. DNA testing requests

(1)  On or before December 31, 2004, a person in this state who has been convicted of a felony and is currently
serving a term of imprisonment and who has been denied postconviction DNA testing may submit a request
to the state Office of Public Defense, which will transmit the request to the county prosecutor in the county
where the conviction was obtained for postconviction DNA testing, if DNA evidence was not admitted
because the court ruled DNA testing did not meet acceptable scientific standards or DNA testing
technology was not sufficiently developed to test the DNA evidence in the case. On and after January 1,
2005, a person must raise the DNA issues at trial or on appeal. .

2 The prosecutor shall screen the request. The request shall be reviewed based upon the likelihood that the
DNA evidence would demonstrate innocence on a more probable than not basis. The prosecutor shall
inform the requestor and the state Office of Public Defense of the decision, and shall, in the case of an
adverse decision, advise the requestor of appeal rights. Upon determining that testing should occur and the
evidence still exists, the prosecutor shall request DNA testing by the Washington state patrol crime
laboratory. Contact with victims shall be handled through victim/witness divisions.

3) A person denied a request made pursuant to subsections (1) and (2) of this section has a right to appeal his
: or her request within thirty days of denial of the request by the prosecutor. The appeal shall be to the
attorney general's office. If the attorney general's office determines that it is likely that the DNA testing
would demonstrate innocence on a more probable than not basis, then the attorney general's office shall
request DNA testing by the Washington state patrol crime laboratory.

4 Notwithstanding any other provision of law, any biological material that has been secured in connection
‘with a criminal case prior to July 22, 2001, may not be destroyed before January 1, 2005.
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Prosecutor Gerald Horne properly denied this request and the Attorney General affirmed the
decision. PRP — Appendix 6 (b) and 6 (i).
| ii. Newly discovered evidence.

A petitioner may make a newly discovered evidence claim in a personal restraint petitioh
if the proposed evidence “in the interest of justice requires” vacation of the conviction or
sentence.” Inre Lord, 123 Wn.2d 296, 319, 868 P.2d 835 (1994); RAP 16.4(c)(3). This is the
same standard that applies to motion for a new trial. Id. Under that test, the defendant bears the
burden of showing that the evidence:

(1) will probably change the result of the trial; (2) was discovered
since the trial; (3) could not have been discovered before trial by
the exercise of due diligence; (4) is material; and (5) ‘is not merely

cumulative or impeaching.

Lord, 123 Wn.2d at 320 (quoting, State v. Williams, 96 Wn.2d 215, 223, 634 P.2d 868 (1981)).

The most notable hurdle that defendant cannot overcome in this case is number two, “was
discovered since the trial or could not have been discovered before trial by the exercise of due
diligence.” The hat and DNA technology were both available at the time of trial. Defendant
chose not to pursue this at trial and now makes a request five years post-conviction. This request
is the type of legal maneuvering that undermines the finality of the case. Defendant also fails to
show how this evidence is “material” and will “probably” change the outcome of trial. The
absence of defendant’s DNA material is hardly exculpatory. Defendant had possession of the hat
for a short time frame. The hat belonged to the owner of the stolen vehicle. Likewise, the
presence of someone else’s DNA proves nothing since the vehicle and hat were stolen.

Defendant’s case is not like a rape or murder case where the presence of semen or blood of the
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subject or victim may be dispositive of the entire case. Instead, it involves a hat worn by at least
two persons that may not even contain any DNA material to test, and has since been admitted at
a trial and handled by witnesses, attorneys and possibly jurors.

The majority of the cases defendant relies on in his petition involve criminal defendants
who did not have DNA technology available at the time of trial. The case that defendant holds
out as the backbone of his argument is easily distinguishable and questionable precedent. See

PRP at 11-14, citing State v. Thomas, 245 N.J. Super. 428, 586 A.2d 250 (1991). In Thomas,

defendant was convicted of first-degree kidnapping and the forcible rape of two teenage girls.
Immediately following conviction he made a post-trial motion for DNA testing arguing that the
prosecutor refused to conduct such testing and he could not afford the testing himself at the time
of trial. 245 N.J. Super. At 431. At the time Thomas made his post-trial motion, no New Jersey
court had ruled on the admissibility of DNA testing. The Thomas court went on to note that
DNA testing had gained scientific and legal acceptance: 245 N.J. Super. 432-436. Based
exclusively on this change in the legal and scientific landscape the court felt compelled to grant
defendant’s request for testing. Id. The court noted, “We do not believe that defendant can be
burdened with having had to anticipate a scientific/judicial revolution.” Id. at 435.

First, Thomas predates the Supreme Court’s decision in Herrera, supra. Second, the
defendant in this case was not burdened With having to anticipate a scientific revolution. Instead,
all of the evidence and science was available at the time of trial. Nothing in this case comes
close to the facts and circumstance of Thomas. As argued above, nothing prevented defendant

from making this request at the time of his trial. His request at this time comes too late and
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amounts to nothing more than an attempt to reopen and retry his case. This request is no
different than a defendant’s post-conviction request in a murder case for a second autopsy, a
DUI defendant who requests blood analysis for the first time on appeal, a request for fingerprint
analysis of a crime scene, and so on. If given the chance, as noted in Herrera, defendants could
flood the courts with such post-conviction requests. Defendants and attorneys must know that
the only time to try the facts and evidence of a case is at the trial level; unless something
procedurally goes awry - - there is no second bite at the apple.

If this court were to grant defendant his request it sets a very dangerous precedent. As
Prosecutor Horne noted in his letter denying defendant’s request for DNA testing, “[b]efore trial
there was considerable downside risk to seeking testing. Now, having been convicted, your
client runs no risk of seeking the testing.” PRP, Appendix 6(b), Horne Letter at 2. A defendant
could intentionally decide not to seek DNA testing at the trial, knowing very well that it could
contain incriminating evidence. Then, having nothing to lose after a guilty verdict, a defendant
would make a post-conviction request for such testing possibly allowing him a second time in
front of the jury.

Defendant also claims that “due process” or “fundamental fairness” requires this testing
because the State’s case is weak. Again, under the newly discovered evidence bar, which is the
proper legal framework, the strength or weakness of the State’s case is not a consideration. Even
if this were an appropriate analysis, the State’s case against the defendant was strong.

First the State presented evidence of a motive. It was the State’s position that the assault

in this case was an act of intimidation against the victim and victim’s brother, Veasna Sok. RP
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243. The intimidation and threat of witnesses was a real issue in the Trang Dai case. The assault
against Rathana Sok, Veasna Sok’s younger brother, occurred while the Trang Dai case was still
pending trial. RP 177. The defendant not only knew the Trang Dai defendants, Jimmie Chea
and Sarun Ngeth, he believed that Veasna was a “sucker for snitching on the Homeys, and that
he deserved to get choked up in court for snitching on [Jimmie Chea].” RP 255. The defendant
followed the case and the defendants, keeping a newspaper clipping on the defendants. RP 257-
58. Defendant also knew Ratthana Sok and Veasna Sok. RP 254.

Contrary to defendant’s argument, the eyewitness identification in this case was strong
given that the suspect and victim knew each other and the victim was able to get a good view of
defendant’s face. Sok repeatedly testified that he got a “good look” at the defendant’s face. RP
189, 201, 211. Sok’s testimony that he saw the defendant’s face clearly was corroborated by
other evidence. Sok was standing in his own driveway, which was well-lit. 3RP 189. A
floodlight on top of the garage illuminated the driveway, and there was also a nearby streetlight
providing additional illumination. 3RP 189. Sok observed the defendant get out of a car parked
in the street in front of the Sok residence. 3RP 181. Defendant walked towards Sok. 3RP 181.
Sok immediately recognized the defendant as “Alex,” a pefson he had known for years. 3RP
186. Defendant approached to within two to three feet of Sok, giving Sok an excellent
opportunity to view the defendant’s face. 3RP 183. Defendant spoke to Sok, asking for
cigarettes, allowing Sok to hear a voice that was familiar to him. 3RP 182. It was confirmed
defendant did in fact did smoke cigarettes. RP 257. Sok’s opportunity to view and identify the

defendant was very good. Sok was also adamant that the person was “Alex,” telling both Officer
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Keen and Detective Davidson that “Alex” shot him. Defendant repeatedly claims in his brief
that Sok told Officer Keen that the shooter “looked like Alex,” but the record reflects that Sok
repeatedly testified that he told Officer Keen that the shooter was Alex. RP 199-201.

Sok’s description of the defendant prior to viewing a photo of him was very accurate.
Sok described the shooter as a 17-18-year old Cambodian male named Alex, 5°2” to 5’3”, 125-
130 1bs., with a moustac;he and shaved head. 3RP 204, 220, 246. Defendant is a 22-year-oid,
mixed Korean/Filipino male named Alex, 5°2”, 125 Ibs., with a moustache and shaved head. RP
258. Sok’s description of the defendant could not have been any more accurate given the
circumstances. An attached booking photo at the time of arrest shows the accurateness of the
victim’s description. Appendix B.

Sok’s level of certainty when presented with a photo of the defendant was 100%. Sok
looked at the photo and told Detective Davidson, "That’s him right there. I'm positive.” 3RP
249.

The State also presented physical evidence in the form of the get-a-way car. The stolen
vehicle involved in the shooting was found several blocks from the defeﬁdant’s residence and
within a one block walking distance if you cut through a field to the defendant’s house. RP 268.
The defendant lived only six blocks away from the Sok residence. RP 249-50.

Defendant was also seen walking by the victim’s home just days before the shooting. RP
190. Defendant told officer that Sok had probably identified him because he was the only one
that walked up and down his street everyday. RP 255. When arrested, defendant asked if he was
the only suspect even though officers had not told him that there were other people in the car at

the time of the shooting. RP 257.

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
prp riofta.doc Tacoma, Washington 98402-2171

Page 17 ‘ Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The defendant attempts to strengthen the materiality of his DNA request by proffering an
unsworn letter from counsel for Jimmee Chea, Kristi Minchau, asserting that her client told her
that Mr. Riofta was innocent and knew the identification of the real shooter. This unsworn
statement offers little to the defendant’s case. The source of the information, Jimmee Chea, is
suspect and untrustworthy given his motivation for trying to exonerate someone who attempted
to assist in the intimidation of one of the witnesses against him. A court should consider the
untrustworthy character of such affidavits when considering whether such new evidence will

probably change the outcome of a trial. See State v. Wicker, 10 Wn.App. 905, 909, 520 P.2d

1404 (1974). Even more suspect is the fact that Chea fails to state who the actual perpetrator is.

b. Defendant was not denied his right to compulsory process and
there is no such right post—ponviction.

Defendant asserts that his right to compulsory process is being denied. First, when
analyzing a right to discovery claim, courts look to the traditional due process analysis

framework and not confrontation or compulsory process law. State v. Knutson, 121 Wn.2d 766,

854 P.2d 617 (1993) (citing Pennsylvania v. Ritchie, 480 U.S. 39, 94 L.Ed.2d 40, 107 S.Ct. 989

(1987)). As argued supra there is no due process violation here because defendant was afforded
all of the due process he was entitled to at the time of trial. No one prevented the defendant
from obtaining a DNA analysis of the hat below.

" Instead, citing no authority, defendant appears to argue that there is a general post-
conviction right to compulsory process. However, a defendant has no constitutional right to

either counsel or discovery in making a collateral attack. InRe Davis, 152 Wn.2d 647, 755, 101
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P.3d 1 (2004). Any discovery rights that are afforded are a creature of statute or court rule. Id.
Generally, in post-conviction evidence gathering is limited to that provided under RAP 16 .11
and 16.12. Because defendant’s claim cannot fall under this umbrella his right to compulsory

process must fail.

c. Defendant was not denied effective assistance of counsel
where there are legitimate tactical reasons for not seeking

DNA testing.

The defendant’s claim of ineffective assistance of counsel was already considered and
rejected by this court on direct appeal. A defendant may not recast the same issue as an
ineffective assistance claim; simply recasting an argument in that manner does not create a new
ground for relief or constitute good cause for reconsidering the previously rejected claim. Inre

Personal Restraint of Benn, 134 Wn.2d 868, 906, 952 P.2d 116 (1998).

Assuming arguendo that the defendant may recast his ineffective assistance of counsel
claim, there is no merit to his argument where the defense attorney’s choice to not seek DNA is a

legitimate trial tactic.

The right to effective assistance of counsel is the right "to require the prosecution's case to

survive the crucible of meaningful adversarial testing." United States v. Cronic, 466 U.S. 648,
656, 80 L.Ed.2d 657, 104 S.Ct. 2045 (1984). When such a true adversarial proceeding has been
conducted, even if defense counsel made demonstrable errors in judgment or tactics, the testing
envisioned by the Sixth Amendment has occurred. Id. "The essence of an ineffective assistance
claim is that counsel's unprofessional errors so upset the adversarial balance between defense and

prosecution that the trial was rendered unfair and the verdict rendered suspect." Kimmelman v.

Morrison, 477 U.S. 365, 374, 91 L.Ed.2d 305, 106 S.Ct. 2574, 2582 (1986).
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To demonstrate ineffective assistance of counsel, a defendant must satisfy the two-prong

test laid out in Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984). First, a defendant must demonstrate that his attorney's representation fell below an
objective standard of reasonableness. Second, a defendant must show that he or she was
prejudiced by the deficient representation. Prejudice exists if "there is a reasonable probability
that, excef)t for counsel's unprofessional errors, the result of the proceeding would have been

different." State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995). There is a strong

presumption that a defendant received effective representation. State v. Brett, 126 Wn.2d 136,
198, 892 P.2d 29 (1995), cert. denied, 516 U.S. 1121, 133 L.Ed.2d 858, 116 S.Ct. 931 (1996). A
defendant carries the burden of demonstrating that there was no legitimate strategic or tactical
rationale for the challenged attorney conduct. McFarland, 127 Wn.2d at 336.

A presumption of counsel's competence can be overcome by showing counsel failed to
conduct appropriate investigations, adequately prepare for trial, or subpoena necessary witnesses.

State v. Maurice, 79 Wn. App. 541, 544, 903 P.2d 514 (1995). The standard of review for

effective assistance of counsel is whether, after examining the whole record, the court can
conclude that defendant received effective representation and a fair trial. State v. Ciskie, 110

Wn.2d 263, 751 P.2d 1165 (1988). An appellate court is unlikely to find ineffective assistance

on the basis of one aileged mistake. State v. Carpenter, 52 Wn. App. 680, 684-685, 763 P.2d 455
(1988).

Judicial scrutiny of a defense attorney's performance must be "highly deferential in order to
eliminate the distorting effects of hindsight." Strickland, 466 U.S. at 689. The reviewing court

must judge the reasonableness of counsel's actions "on the facts of the particular case, viewed as
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of the time of counsel's conduct." Id. at 690; State v. Benn, 120 Wn.2d 631, 633, 845 P.2d 289
(1993).

Post-conviction admissions of ineffectiveness by trial counsel have been viewed with
skepticism by the appellate courts. Ineffectiveness is a question which the courts must decide

and "so admissions of deficient performance by attorneys are not decisive." Harris v. Dugger,

874 F.2d 756, 761 n.4 (11th Cir. 1989).

The reviewing court will defer to counsel's strategic decision to present, or to forego, a
particular defense theory when the decision falls within the wide range of professionally
competent assistance. Strickland, 466 U.S. at 489.

Here, there were many legitimate tactical reasons for not seeking DNA analysis. The first
and most obvious is that such testing could have resulted in inculpatory evidence rather than
exculpatory evidence for his client. Second, the presence or abscence of the defendant’s DNA
was not indicative of defendant’s innocence. The abscene of his DNA could easily have been
explained away by the fact that the hat belonged to someone else.

Defendant’s reliance on State v. Hicks is misplaced. See PRP at 24 (citing State v. Hicks,
195 Wis.2d 620, 536 N.W.2d 487 (1995). In Hicks, the defendant was charged with burglary,
robbery and second degree sexual assault. 536 N.W.2d at 621. The State presented evidence of
pubic hairs found after vacuum sweeping and Negro head hairs found on the victim’s comforter.
The crime lab expert stated that analysis of the hair showed that they were “consistent” with the
samples provided by defendant. Id. at 489. Post trial defendant had DNA analysis performed
and the results showed that one of the pubic hairs, when compared with Hick’s DNA blood
samples showed that defendant Hicks was not the source of the DNA from his specimen. The

court reversed based on incffective assistance of counsel based on the fact that counsel testified
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he was aware that the hair samples would be a major issue in the case, and knew that the hair
could be subject to DNA testing. Hicks, at 627, 628, 632. The appellate court rejected counsel’s
argument that his tactic was instead to try to get the evidence suppressed and not before the jury
at all. Id. at 629.

In the instant case, the main issue was not the “hat” or fibers from the hat. The State did
not rely on this piece of evidence as a major component in its case. Also, unlike Hicks, this was
not a sexual assault case where the presence or absence of one’s pubic hairs could be dispositive
to the case.

Nor was there any “cumulative” defective representation in this case. Defendant attempts
to argue that due to the cumulative nature of defense counsel’s error below, reversal is required.
See PRP at 27-28 (arguing that the failure to present eyewitness identification and the failul_'e to
raise competency was ineffective). However, this court already considered and rejected these

very arguments on the direct appeal.

Moreover, defense counsel’s performance should be examined in light of the strength in the

State’s case, not in the alleged weakness as defendant argues. See Argument Above at 16-18.

Finally, defendant’s presentation of his trial counsel’s affidavit regarding whether or not he
would have sought DNA at the time of trial had he known about Jimmy Chea’s statement sheds
no light on his effectiveness at trial. (PRP — Appendix 7). A defense attorney can always

conduct a guessing game as to a trial strategy post-conviction:

What decision [defense counsel] may have made if he had more
information at the time is exactly the sort of Monday-morning
quarterbacking the contemporary assessment rule forbids. It is
meaningless...for [defense counsel] now to claim that he would have done
things differently if only he had more information. With more
information, Benjamin Franklin might have invented television.
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Hendricks v. Calderon, 70 F.3d 1032, 1040 (C.A. 9, 1995).

Undoubtedly family members, convicted felons associated with a case and other biased
persons will come forward with what they believe to be “innocence” information. It does
nothing to change this court’s determination of whether what counsel did at the time of trial was
reasonable.

Similarly, this court should not give any weight to the declaration of Mark Prothero
regarding the use of forensic DNA and defense counsel’s trial abilities below. (PRP - Appendix
9). As the Ninth Circuit aptly stated, “[t]here are many ways to be effective, and we must resile
from present counsel’s attempt to lure us into the hindsight miasma that the Supreme Court has

told us to avoid.” Smith v. Stewart, 140 F.3d 1263, 1273 (9™ Cir. 1998).

Every trial attorney is going to examine, pursue, and attack a case in a different manner.
Therefore, varying opinions do not shed light as to ineffectiveness; but rather, other ways to be
effective. It is the court’s responsibility to evaluate the performance of trial counsel; it is not a

matter of taking a poll among attorneys.
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C. CONCLUSION:

For the foregoing reasons, the State respectfully requests that this court deny defendant’s

post-conviction request for DNA testing where defendant has failed to demonstrate that this

testing was unavailable to him at the time of trial.

DATED: August 12, 2005.
GERALD A. HORNE
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CERTIFIED COPY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO. 00-1-00511-5
Plaintiff,
WARRANT OF COMMITMENT
vS.
‘ 1y [ County Jail
ALEXANDER NAM RIOFTA, 2) [Wé Dept. of Corrections
o 32) 13 Other — Custody ‘
Defendant. _ DE@ %7 Zum

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF
PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the
Superior Court of the State of Washington for the County of Pierce,
that the defendant be punished as specified in the Judgment and
Sentence/0Order Modifying/Revoking Probation/Community Supervision, a
full and correct copy of which is attached hereto.

L 1 1. YOou, THE DIRECTOR, ARE COMMANDED to receive the
defendant for classification, confinement and
placement as ordered in the Judgment and Sentence.
(Sentence of confinement in Pierce County Jail).

}\il 2. YOU, THE DIRECTOR, ARE COMMANDED to take and deliver
{ the defendant to the proper officers of the
Department of Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF
CORRECTIONS, ARE COMMANDED to receive the defendant
for classification, confinement and placement as
ordered in the Judgment and Sentence. (Sentence aof
confinement in Department of Corrections custody}.

WARRANT OF COMMITMENT - 1

Office of Prosecuting Attorney
946 County-City. Building
Tacoma, Washington 98402-2171
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00-1-00311-5

L 1 3. YOU, THE DIRECTOR, ARE COMMANDED to receive the
defendant for classification, confinement and
placement as ordered in the Judgment and Sentence.
(Sentence of confinement or placement not covered by
Sections 1 and 2 above)}.

Dated: ,7»' lL(/O\/

By Glrectio tHe Hororable

JAMES R “oRTaRpo

BOB SAN SQUCIE

CERTIFIED COPY DELIVERED Tié%;ERI

pate DEC17 208, (1

STATE OF WASHINGTON, County of Pierce
ss: I, Ted Rutt, Clerk of the above
entitled Court, do hereby certify that
this foregoing instrument is a true and
correct copy of the original now on file
in my office.
IN WITNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of s .

TED RUTT, Clerk
By: Deputy

WARRANT OF COMMITMENT - 2
Office of Prosecuting Attorney
946 County-City. Building
Tacoma, Washington 98402-2171
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IN THE SUPERIOR COURT OF THE STATE OF WASHIIN

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO.00~1-00311-5
Plaintiff, ,
JUDGMENT AND SENTENCE (
VS. -
[\%Prison
ALEXANDER NAM RIOFTA, [ Jail One vyear or less
[ 1 First Time Offender
Defendant. [ 1 Special Sexual Offender
DOB: 3/30/1977 Sentencing Alternative
SID NO.: WA19426745 [ J Special Drug Offender
Sentencing Alternative
[ 1 Breaking The CycleEéB:ig'(;?) Zﬂﬂﬁ
D JuE
I. HEARING 4
1.1 A sentencing hearing in this case was held on /'Z//[Lf/bf and

the defendant, the defendant’s lawyer and the (deputy) prosecuting
attorney were present.
IT. FINDINGS

There being no reason why judgment should not be pronounced, the court

FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on 11/30/2000

by
[] plea [X] jury-verdict [ 1 bench trial of:
Count No.: I
Crime: Assault in the First Degree, Charge Code: (E23)
RCW: : 20.36.011(1)(a)

Date of Crime: 1/27/00
Incident No.: 000270165

as charged in the Original Information.

JUDGMENT AND SENTENCE (JS)

(Felony) (&/2000) 1 of
01-9-16233-1 Office of Prosecuting Attorney
- v 946.C: -City. Buildi
E NTE R E D Tacom(:al,u;\?;shlit:gto‘;:Qézé-Z 171

JUDGMENT # - Telephone: (253) 798-7400
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[X3]
L3
[ 3
L1
[ 1
[ 3]
[ 1
L3
!
L3
[ 1
2.2

B
e
4]
i

00-1-003511-5

A special verdict/finding for use of a firearm was returned on
Count I. RCW 2.924A.125, .310.

A special verdict/finding for use of deadly weapon other than a
firearm was returned on Count(s) .RCW 9.94A.125, .310.

A special verdict/finding of sexual motivation was returned on
Count(s) . RCW 9.94A/.127.

A special verdict/finding for violation of the Uniform Controlled
Substances Act was returned on Count(s) ;s RCW 692.50.401 and RCW
62.50.435, taking place in a school, school bus, or within 1000
feet of the perimeter of a school grounds or within 1000 feet of a
school bus route stop designated by the school district; or in a
public park, public transit vehicle, or public transit stop
shelter; or in, or within 1000 feet of the perimeter of, a civic
center designated as a drug-free zone by a local government

‘authority, or in a public housing project designated by a local

government authority as a drug—free zone.

A special verdict/finding that the defendant committed a crime
involving the manufacture of methamphetamine when a juvenile was
present in or upon the premises of manufacture was returned on
Count(s) . RCW 2.24A, RCW 69.50.401(a), RCW 62.50.440.

The defendant was convicted of vehicular homicide which was
proximately caused by a person driving a vehicle while under the
influence of intoxicating liquor or drug or by the operation of a
vehicle in a reckless manner and is therefore a violent offense.
RCW 9.24A.030.

This case involves kidnapping in the first degree, kidnapping in
the second degree, or unlawful imprisonment as defined in chapter
?A.40 RCW, where the victim is a minor and the offender is not the
minor’'s parent. RCW 2A.44.130.

The court finds that the offender has a chemical dependency that
has contributed to the offense(s). RCW 2.944.12%.

The crime charged in Count(s) involve(s) domestic
violence.

Current offenses encompassing the same criminal conduct and
counting as one crime in determining the aoffender score are

(RCW 2.94A.400):

Other current convictions listed under different cause numbers used
in calculating the offender score are (list aoffense and cause
number) :

CRIMINAL HISTORY: Prior convictions constituting criminal history
for purposes of calculating the offender score are (RCW ?.24A.3460):

NONE KNOWN OR CLAIMED.

JUDGMENT AND SENTENCE (JS)
(Felony) (&/2000) 2 of

Office of Prosecuting Attorney
946 County-City. Building
Tacoma, Washington 98402-2171
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L 1 The defendant committed a current offense while on community
placement (adds one point to score). RCW 2.24AR.360

L 1 the court finds that the following prior convictions are one
offense for purposes of determining the offender score (RCW
?.24A.360) '

[ 1 The following prior convictions are not counted as points but as
enhancements pursuant to RCW 46.61.3520:

2.3 SENTENCING DATA:

Standard Total
Offender Serious Range (w/0 Plus Standard Maximum
Count Score Level enhancement) EnhancementX Range Term

I ¢ XII ?3-123 F 133-183 Life

X(F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone,
(VH) Vehicular Homicide, See RCW 46.61.520, (JdP) Juvenile Present.

2.4 [ 1 EXCEPTIONAL SENTENCE: Substantial and compelling reasons
exist which justify an exceptional sentence [ 1 above [ ] below
the standard range for Count(s) . Findings of fact and
conclusions of law are attached in Appendix 2.4. The Prosecuting
Attorney [ ] did [ 1 did not recommend a similar sentence.

2.5 ABILITY TGO PAY LEGAL FINANCIAL OBLIGATIOMS. The court has
considered the total amount owing, the defendant’'s past, present
and future ability to pay legal financial obligations, including
the defendant’'s financial resources and the likelihood that the
defendant’s status will change. The court finds that the defendant
has the ability or likely future ability to pay the legal financial
obligations imposed herein. RCW 2.24A.142.

[ 1 The following extraordinary circumstances exist that make
restitution inappropriate (RCW 2.94A.142):

2.6 For viaolent offenses, most serious offenses, or armed offenders
recommended , sentencing agreements or plea agreements are [ ]
attached [ X1 as faollows:

45 W fUs e mo FASE, et R
: . CeNRN N
3/‘1 S MO CoMm . A F; 5\/10 ¢ TSO° .
0.4 ona  YE=trs = e et
AT - III. JUDGMENT

JUDGMENT AND SENTENCE (JS)
{(Felony) (&6/2000) 3 of

Office of Prosecuting Attorney
946 County-City. Building
Tacoma, Washington 98402-2171
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2
' 00—-1-00511-5
! 3 _
3.1 The defendant is GUILTY of the Counts and Charges listed in
4 Paragraph 2.1.
5 3.2 [ 1The Court DISMISSES Count(s) . [ 1 The defendant is found
p NOT GUILTY of Count(s} .
7 IV. SENTENCE AND ORDER
8 IT IS ORDERED:
RN . 3
I 9 4.1 Defendant shall pay to the Clerk of this Court (Pierce County
Clerk, 230 Tacoma Ave #1100, Tacoma, WA 98402):
10
% Restitution to:
11
S Restitution to:
12
3 Restitution to: ‘
13 (Name and Address-address may be withheld and provided confidentially to Clerk's Office).
14 $ 7/() Victim assessment RCW 7.68.035
15 % J?if) Court costs, including RCW 2.94A.030, 2.%24A.120,
10.01.160, 10.446.190
16 '
Criminal filing fee 3
17 Witness costs $
Sheriff service fees %
18 Jury demand fee %
Other k]
19 ‘
% : Fees for court appointed attorney RCW 2.%94A.030
20
. $ Court appointed defense expert and other defense
221 _costs RCW 9.94A.030
22 $ Fine RCW 9A.20.021 [ 1 VUCSA additional fine waived
due to indigency RCW 62.50.430
23 ‘
$ Drug enforcement fund of
24 RCW 9.94A.030
25 % - Crime Lab fee [ ] deferred due to indigency
RCW 43.43.690
26
. % Extradition costs RCW 9.924A.120
¢ 27
28
JUDGMENT AND SENTENCE (JS)
(Felony) (6/2000) 4 of
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Emergency response costs (Vehicular Assault, Vehicular

Homicide only, $1000 maximum) RCW 38.52.430

Other costs for:

o (b TOTAL RCW 9.94A.145

Lt L

[X3

]

(X1

4.

2

restitution hearing:

The above total does not include all restitution or other legal
financial obligations, which may be set by later order of the
court. An agreed order may be entered. RCW 2.924A.142. A

;5 Cr
[gf’shall be set by the prosecutor-'6/9
[ 1 is scheduled for

RESTITUTION. &See attached order.
Restitution ordered above shall be paid jointly and severally with:

" NAME _OF OTHER DEFENDANT CAUSE NUMBER VICTIN NAME AMOUNT-$

The Department of Corrections (DOC) may immediately issue a Notice
of Payroll Deduction. RCW 2.94A.200010.

All payments shall be made in accordance with the policies of the
clerk and on a schedule established by DOC, commencing immediately,
unless the court specifically sets forth the rate here: Not less
than % per month commencing
RCW 2.94A.145.

In addition to the other costs imposed herein, the Court finds that
the defendant has the means to pay for the cost of incarceration
and is ordered to pay such costs at the statutory rate.

RCW 2.94A.145.

The defendant shall pay the costs of services to collect unpaid
legal financial obligations. RCW 36.18.1%0.

The financial obligations imposed in this judgment shall hear
interest from the date of the judgment until payment in full, at
the rate applicable to civil judgments. RCW 10.82.0920. an award
of costs on appeal against the defendant may be added to the total
legal financial obligations. RCW 10.73. ‘

[ 1 HIV TESTING. The health Department or designee shall test and
counsel the defendant for HIV as soon as possible and the

JUDGMENT AND SENTENCE (JS)
(Felony) (6£/2000) S of
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defendant shall fully cooperate in the testing.
RCW 70.24.340.

[' DNA TESTING. The defendant shall have a blood sample drawn
for purposes of DNA identification anmalysis and the defendant
shall fully cooperate in the testing. The appropriate agency,

the county or DOC, shall be responsible for obtaining the
sample prior to the defendant’'s release from confinement.

RCW 43.43.754.

The defendant shall not have contact with y7&30%ﬂ”AQH§5£>/<;

: {name, DOB) including, but not limited to,
personal, verba?,\telgphonic, written or contact through a third
party for yvears (not to exceed the maximum

statutory sentence)L
[ 1 Domestic Violence Protection Order or Antiharassment Order is

filed with this Judgment and Sentence.

OTHER:

4.4(a) Bond is hereby exonerated.

JUDGMENT AND SENTENCE (JS)
(Felony) (6/2000) & of
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4.5 CONFINEMENT OVER ONE YEAR: The defendant is sentenced as follows:
(a) CONFINEMENT: RCW 2.94A.400. Defendant is sentenced to the

following term of total confinement in the custody of the
Department of Corrections (DOC):

months on Count NO.Q:I:/ months on Count No.
months on Count No. . months on Count No.

(a) (L)YCONFINEMENT (Sentence Enhancement): A special finding/verdict
having been entered as indicated in Section 2.1, the defendant is
sentenced to the following additional term of total confinement in the
custody of the Department of Corrections:

months on Count No. ’ months on Count No.
months on Count No. months on Count No.
Sentence enhancements in Counts shall run
[ ] concurrent [ ] consecutive to .each other.
Sentenceg snhancements in Counts I shall be served
f\Z] flat time [ 1 subject to earned good time credit.
. . 30
Actual number of months of total confinement ordered is }.

{Add mandatory firearm and deadly weapons enhancement time to run
consecutively to other counts, see Section 2.3 above).

(b) CONSECUTIVE/CONCURRENT SENTENCES. RCW 2.94A.400. All counts shall
be served concurrently, except for the portion of those counts for which
there is a special finding of a firearm or other deadly weapon as set
forth above at Section 2.3, and except for the following counts which
shall be served consecutively:

The sentence herein shall run consecutively to all felony sentences in
other cause numbers that were imposed prior to the commission of the
crime(s) being sentenced.

The sentence herein shall run concurrently with felony sentences 1in
other cause numbers that were imposed subsequent to the commission of
the crime(s) being sentenced unless otherwise set forth here.[ 1 The
sentence herein shall run consecutively to the felony sentence in cause
number(s)

JUDGMENT AND SENTENCE(JS)
(Prison) (&6/2000) 7 of

Office of Prosecuting Attorney
946 County-City. Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

00-1-003511-5

The sentence herein shall run consecutively to all previously imposed
misdemeanor sentences unless otherwise set forth here:

Confinement shall commence immediately unless otherwise set forth here:

{c) The defendant shall receive credit for time served prior to
sentencing if that confinement was solely under this cause number. RCW
?.924A4.120. The time served shall be computed by the jail unless the
credit for time served prior to sentencing is specifically set forth by

the court: Q92&9 ; 5

4.6 ﬁ(ﬁ COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ordered as
follows:

Count | for Qf{ months;
Count for ' months;
Count for months;

[ 1] COMMUNITY CUSTODY (post &/30/00 offenses) is ordered as
follows: :

Count far a range from to manths;
Count for a range from to months;
Count for a range from to months;

or for the period of earned release awarded pursuant to RCW 9.94A.150(1}
and (2}, whichever is longer, and standard mandatory conditions are
ordered. [See RCW 2.94A.120 for community placement/custody offenses——
serious violent offense, second degree assault, any crime against a
person with a deadly weapon finding, Chapter &%2.50 or 4%2.52 RCW offense.
Community custody follows a term for a sex offense. Use paragraph 4.7
to impose community custody following work ethic camp.]

While on community placement or community custody, the defendant shall:
(1) report to and be available for contact with the assigned community
corrections officer as directed; (2) work at DOC-approved education,
employment and/or community setrvice; (3) not consume controlled
substances except pursuant to lawfully issued prescriptions; (4) not
unlawfully possess controlled substances while in community custody; (5)
pay supervision fees as determined by DOC; and (&) perform affirmative
acts necessary to monitor compliance with the orders of the court as
required by DOC. The residence location and living arrangements are

JUDGMENT AND SENTENCE(JS)
(Prison)(&/2000) 8 of
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subject to the prior approval of DOC while in community placement or
community custody. Community custody for sex offenders may be extended
for up to the statutory maximum term of the sentence. Violation of
community custody imposed for a sex offense may result in additional

confinement.

[ J] The defendant shall not consume any alcohol.
[ 1] Defendant shall have no contact with:
[ 1 Defendant shall remain [ ] within [ ] outside of a specified

geographical boundary, to-wit:

[ 1 The defendant shall participate in the following crime—-related
treatment or counseling services:

[ 1 The defendant shall undergo an evaluation for treatment for [ 1
domestic violence [ ] substance abuse [ ] mental health [ ] anger
management and fully comply with all recommended treatment.

[ 1] The defendant shall comply with the following crime-related

prohibitions:

Other conditions may be imposed by the court or DOC during community
custody, or are set forth here:

4.7 [ 1 WORK ETHIC CAMP. RCW 2.94A.137, RCW 72.09.410. The court
finds that the defendant is eligible and is likely to qualify for work
ethic camp and the court recommends that the defendant serve the

sentence at a work ethic camp. Upon completion of work ethic camp, the
defendant shall be released on community custody for any remaining time
of total confinement, subject to the conditions below. Violation of the

conditions of community custody may result in a return to total
confinement for the balance of the defendant’s remaining time of total
confinement. The conditions of community custody are stated in Section
4.6.

4.8 O0OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The
following areas are off limits to the defendant while under the
supervision of the County Jail or Department of Corrections:

JUDGMENT AND SENTENCE(JS)

(Prison) (&/2000) . 9 of
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V. NOTICES AND SIGNATURES

5.1. COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for
collateral attack on this judgment and sentence, including but not
limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea,
motion for new trial or motion to arrest judgment, must be filed within
one vyear of the final judgment in this matter, except as provided for
in RCW 10.73.100. RCW 10.73.090.

5.2 LENGTH OF SUPERVISION. For an offense committed prior to July 1,
2000, the defendant shall remain under the court’'s jurisdiction and the
supervision of the Department of Corrections for a period up to 10
vears from the date of sentence or release from confinement, whichever
is longer, to assure payment of all legal financial obligations unless
the court extends the criminmal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shall retain
jurisdiction over the offender, for the purposes of the offender’'s
compliance with payment of the legal financial obligations, until the
obligation is completely satisfied, regardless of the statutory maximum
for the crime. RCW 9.94A.145 and RCW 2.94A.120(13).

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered
an immediate notice of payroll deduction in Section 4.1, you are
notified that the Department of Corrections may issue a notice of
payroll deduction without notice to you if you are more than 30 days
past due in monthly payments in an. amount equal to or greater than the
amount pavable for one month. RCW 2.94A.200010. Other income-
withholding action under RCW 2.94A may be taken without further notice.

RCW 2.924A.200030.

S5.4. RESTITUTION HEARING.
[ 1 Defendant waives any right to be present at any restitution hearing

(defendant’s initials):

5.5 Any violation of this Judgment and Sentence is punishable by up to
60 days of confinement per violation. RCW 2.94A.200.

5.6 FIREARMS. You must immediately surrender any concealed pistol
license and you may not own, use or possess any firearm unless your
right to do so is restored by a court of record. (The court clerk
shall forward a copy of the defendant’s driver’'s license, identicard,
or comparable identification to the Department of Licensing along with

the date of conviction or commitment). RCW 9.41.040, 2.41.047.
Cross off if not applicable:

5.7 SEX AND KIDNAPPING OFFENDER 5 RATION. W 2A.44.130,
10.01.200. Because Ahix crimgAnvolves a Sex offense or kidnapping

JUDGMENT AND SENTENCE (JS)
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offense Xe.g., kidnapping in the first degree, kidnapping in the second
degree, ok unlawful imprisonment as defined in chapter 2A.40 RCW where
the victim\is a minor and you are not the mingr’'s parent), you are
required tod\ register with the sheriff of the fLounty of the State of
Washington Where you reside. If you are no¥ a resident of Washington
but you are ¥ student in Washington or you /are employed in Washington
or you carry vn a vocation in Washington, /you must register with the
sheriff of the\ county of your school, plgce of employment, or vocation.
You must regisyer immediately upon being sentenced unless you are in’
custody, in whi%h case you must registet within 24 hours of your
release. ’

If you leave the dtate following youf sentencing or release from
custody but later fove back to Washington, you must register within 30
days after moving ty this state or/within 24 hours after doing so if
you are under the juxisdiction of /this state’s Department of

Corrections. If you \leave this gtate following your sentencing or
release from custody but later ile not a resident of Washington you
become employed in WasRington, £arry out a vocation in Washington, or

attend school in Washindton, ygu must register within 30 days after
starting school in this 3tate/or becoming employed or carrying out a
vocation in this state, ol wi¥thin 24 hours after doing so if you are
under the jurisdiction af jpe Department of Corrections.

If you change your residente\within a county, you must send written
notice of your change of fesidence to the sheriff within 72 hours of
moving. If you change ygur refidence to a new county within this
state, you must send written notice of your change of residence to the
sheriff of your new coynty of reesidence at least 14 days before moving,
register with that shetiff within, 24 hours of moving and you must give
written notice of vo change of address to the sheriff of the county
where last registered within 10 da¥s of moving. If you move out of
Washington State, ygu must also seny written notice within 10 days of
moving to the counfy sheriff with whgm you last registered in
Washington State.

If you are a resident of Washington and you are admitted to a public or
private institufion of higher education) you are required to notify the
sheriff of the/county of your residence ®f your intent to attend the
institution wifthin 10 days of enrolling o¢ by the first business day
after arriving at the institution, whichevwr is earlier.

Even if vou/lack a fixed residence, you are\required to register.
Registratidn must occur within 24 hours of rglease in the county where
you are being supervised if you do not have & residence at the time of
your reledse from custody or within 14 days after ceasing to have a
fixed regidence. If you enter a different coubty and stay there for
more thdn 24 hours, you will be required to reqister in the new county.
You must also report in person to the sheriff 0¥ the county where you

JUDGMENT AND SENTENCE (JS) :
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are registered on a weekly basis if vyo ave been classified as a risk
level II or III, or on a monthly basfs if you have been classified as a
level 1. The lack of a fix residence is a factor that may be
considered in determining a s offender’'s risk level.

ate, or if you work, carry on a vocation, or
attend school
fingerprints, hotograph with the new state within 10 days after
2stablishing r or after beginning to work, carry on a
vocation, or-attend schoo t the new state. VYou must also send
written n ving to the new state.or to a

DONE]in Open Court anj in the presence of the defgndant thfis date:

c | QL0

£

‘Z/ ~

Deputy cuting Attorney Atté?hii)for Defendant
Print Name: Print me 3
WSB# / !b"7‘f// WSB# RZ“%??

X

Defendant
Print name:

Moy Ko

- JUDGMENT AND SENTENCE (JS)

(Felony) (&6/2000) 13 of
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APPENDIX F _ Cause No. 00-1-00511-5

The defendant having been sentenced to the Department of Corrections for
a:

sex offense

_XX___ serious violent offense

assault in the second degree

any crime where the defendant or an

accomplice was armed with a deadly weapon

any felony under 6%9.50 and 62.532 committed after

July 1, 1988 is also sentenced to one (1) vear term

of community placement on these conditions:

The offender shall report to and be available for contact with the
assigned community corrections officer as directed:

The offender shall work at Department of Corrections approved education,
employment, and/or community service;

The offender shall not consume controlled substances except pursuant to
lawfully issued prescriptions:

An offender in community custody shall not unlawfully possess controlled
substances;

The offender shall pay community placement fees as determined by DOC:

The residence location and living arrangements are subject to the prior
approval of the department of corrections during the period of community
placement.

The offender shall submit to affirmative acts necessary to monitor
compliance with court orders as required by DOC.

The Court may also order any of the following special conditions:

(1) The offender shall remain within, or cutside of, a
specified geographical boundary:

(I1) The offender shall not have direct or indirect contacf
with the victim of the crime aor a specified class of
individuals:

(ITI) The offender shall participate in crime-related treatment
or counseling services;

(IV) The offender shall not consume alcohol;
(V) The residence location and living arrangements of a sex

aoffender shall be subject to the prior approval of the
department of corrections; or

(VI) The aoffender shall comply with any crime—-related
prohibitions.
(VII) Other: Office of Prosecuting Attorney

946 Courity-City. Building
Tacoma, Washington 98402-2171

APPENDiX E Telephone: (253) 798-7400
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CERTIFICATE OF INTERPRETER

Interpreter signature/Print name: :
I am a certified interpreter of, or the court has found me otherwise
qualified to interpret, the language, which
the defendant understands. I translated this Judgment and Sentence for
the defendant into that language.

CERTIFICATE OF CLERK

CAUSE NUMBER of this case: 00-1-00511-5

I, Ted Rutt, Clerk of this Court, certify that the foregoing is a full,
true and correct copy of the judgment and sentence in the above-
entitled action now on record in this office.

WITMESS my hand and seal of the said Superior Court affixed on this
date:

Clerk of said County and State, by: » Deputy
Clerk

IDENTIFICATION OF DEFENDANT

SID No.: WAl426745 Date of Birth: 3ZI/30/1977
(If no SID take fingerprint card for WSP)

FBI No. 151247KB3 Local ID No.

PCN No. Other

Alias name, SSN, DOBR:

Race: : Ethnicity: Sex:
[X ] Asian/Pacific Islander [ 1 Hispanic [X1 Male
[ 1 Black/African—American [X 1 Non-Hispanic [ ] Female

[ 1 Caucasian
[ 1 Native American
[ 1 Other:

JUDGMENT AND SENTENCE (JS)
(Felony) (6/2000) 14 of
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EINGERPRINTS

I attest that I saw the same defendant who appeared in Court on this
Document affix his or her fingerprints and signature thereto. Clerk of
the Court, TED RUTT: ,
Deputy Clerk.

Dated:

DEFENDANT’S SIGNATURE:

Right four fingers taken simultaneously Right thumb

simultaneously Left thumb

FINGERPRINTS 15 of

Office of Prosecuting Attorney
946 County-City. Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION I

IN RE PERSONAL RESTRAINT
PETITION OF:

NO. 33262-1

ALEXANDER RIOFTA,
AFFIDAVIT OF IRENE BAUER

Petitioner.

STATE OF WASHINGTON )
: ss.

COUNTY OF PIERCE )

The undersigned, being first duly sworn upon oath, deposes and says:

1. That T am employed with the Pierce County Prosecutor's Office.

2. That I have access to booking photos via the County’s computer system —
LINX. |

3. That the attached photo is a true and accurate print out of tﬁe above name
defendant’s booking photo in this case, 00-1-00511-5, on January 28, 2000,

11T

AFFIDAVIT IN SUPPORT OF EXTENSION
picture aff.doc 930 Tacoma Avenue South, Room 946

Page 1 : Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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as accessed via LINX.

Further your affiant sayeth naught.

YN Y- Y.
IRENE BAUER

SUBSCRIBED AND SWORN to before me this 9™ day of August, 2005.

\%@-@m

NOTARY PUBLIC, in and for the

State ;og Washington, residing
at

My Commission Expires: 9151 05

AFFIDAVIT IN SUPPORT OF EXTENSION

vrp aff.doc
Page 2

930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II

IN RE PERSONAL RESTRAINT
PETITION OF:

) NO. 33262-1

ALEXANDER N. RIOFTA,
' AFFIDAVIT OF HEATHER JOHNSON

- Petitioner.

STATE OF WASHINGTON )
. Ss.
COUNTY OF PIERCE )

The undersigned, being first duly sworn upon oath, deposes and says:

1. I am employed with the Pierce County Prosecutor's Office as a legal
assistant. |

2. That I have prepared Appendix “C.” That this appendix is a true and

accurate copy of the verbatim report of proceedings as filed in the

AFFIDAVIT IN SUPPORT OF EXTENSION
vrp aff.doc 930 Tacoma Avenue South, Room 946

Page1 - Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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direct appeal in this matter.

Further your affiant sayeth naught.

lfb\u)&&\ o \@”XV\S&@T\)

HEATHER J@S

SUBSCRIBED AND SWORN to before me this 16" day of August, 2005.

“N“"h,l'

C pthi L %%g/

NOTARY PUBLIC, in and for the
State of Washington, residing

at LA dL
My Commission Expires: 4 [15/69

AFFIDAVIT IN SUPPORT OF EXTENSION

vrp aff.doc
Page2

930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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- IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON

STATE OF WASHINGTON,

)
)
Plaintiff, ) VERBATIM REPORT OF PROCEEDINGS
) Superior Court No. 00-1-00511-5
vs - ‘ ) Court of Appeals No. -II
) : _
ALEXANDER NAM RIOFTA, ) Volume 2 of 2
' ) Pages 37 - 402
) .

Defendant.

APPEARANCES

PROSECUTING ATTORNEY in and for the County of Pierce,
State of Washington, by MS. LISA WAGNER, Deputy Prosecuting

Attorney, appeared on behalf of the State.

MR. E. ALLEN WALKER ‘Attorney ét Law, 2607 Bridgeport

b"Way West, Tacoma, Washington, appeared on behalf of the
‘Defendant, who was present.

BE IT REMEMBERED that on the 27th, 28th, 29th and
30th days of November 2000, the above-captioned cause came
on. duly for hearing before the HQNORABLE_JAMES-R. ORLAND6,

Judge of the Superior Court in and for the County of Pierce,

State of Washington; the following proceedings were had,

to-wit:

COA # 82104 | -
Randy Kay York, CCR, RDR = = Official Court Reporter

930 Tacoma Avenue South ' -Dept. 1, Superior Court
‘Tacoma, Washington 98402 - - (253) 798-7482
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NOVEMBER 28, 2000
MORNING SESSION
(Jury not present.)

THE COURT: Okay; Are we ready for the jufy?

MR. WALKER: I believe we are.

Mé. WAGNER: Yes.

THE COURT: &all right. Are you going to give your
opening or reserve it? |

MR. WALKER: TI'll give it.

(Jury present.)

THE COURT: At this time I will ask. that you please
give your attention to Ms. Wagnef,ﬂwho.will give the
opening sﬁatément on behélf of the State. |

MS. WAGNER: Thank you; Your Honor. Counsel.

Good. morning.

JURORS: Good morning.

MS. WAGNER: I am going to try not to trip on this.

In July 1998, several armed men walked_iﬁto”what is

known as the Trang Dai Cafe here in Tacoma and began
firing on patrons. Ultimately five of those patrons

were killed and several of them were wounded.

162

Police investigation subsequently revealed that there

-were several people involved in this what's been

. described as a massacre, and eight people ultimately

,Aafrested. ‘Of those eight persons arreSted[ one of them

Opening statement by Ms. Wagner
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163

was a young Cambodian:gentleman by the name of Veasna
Sok. Veasna was arrested and subsequently charged with
I believe five counts of aggravated murder. -
After his arrest, at some point after his arrest,

Veasna agreed to cooperate with the State and was
willing to testify against some of his codefendants.
Now, that was not an easy decision to make and that's
evidénced by the fact after makiﬁg the deéisioﬂ, he'waé
assaulted in court by two of his codefendants. Now,
despite this attack in court, Veasna Sok still agreed to
caoperate with~ﬁhe State, stuck by his decision.

- Well, in early January of this year,-anéthér incidént

occurred that: had the effect of changing the mind of

'Veasna'Sok. In the early morning hours of'Janﬁary 27 of

this year, a young‘man, the defendant, approached Veasna
Sok's younger brother, Ratthana Sok,'outside 6f Ratfhana
Sok's home and he fired at him mqltiple'times.

The evidence ié.géihgbto show in the-ea;ly"hérhing
hours January 27 of 2000, thé defendant arrived at the

résidence-of'Ratthana.Sok, and he arrived in a stolen

1994 Honda. And:thevdefendant was with several other

people; who have never been identified in this case.

‘Now, the defendant.knew Ratthana Sok's sghédule

. because he was ou:side waiting early in the morning,

WhenWRatthéna’Sok-exited‘his house to go to school, as
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he did every morning.

Ratthana exited the house at about 6:45 in the
morning, and usual routine was to go through the garage,
he left the garage door open, and went out to the front
area. They have a gate across the driveway, and as
Ratthana went out, waS'opening-the gate, he noticed
there was a Honda parked in front of his house parked in
the street. He didn't.pay much attenbioh te it.

He did notice that there were several people in the
car, and sho;tly thereafter, one of the people exited,
and that person was tﬁe'defendanﬁ. The defendant
approached Ratthana, as he was apenlng ‘the gate, and he
asked him if he had a c1garette Ratbhana said, "No, I
don't smoke," and,he went about his bus1nese.

Well, very shertly thereafter, the defehdant pu1le§
out what Ratthana has described as a chrome revolver and
he pointed it rlght at Ratthana

And although the defendant was’ just a few 1nches
away, actually the gun Wés a few inches away from
Rattﬁana, he fired and he missed. And Ratthana.turned
and hevran. And he ran baek towards the house,'and he

ran in the garage, between two cars that were parked

- within the garage{l.As he ran, he hea?d what he believed._

to be four or five gunshots.

Now, Ratthenalmenaged-to escape_unharmea,,a1thoﬂgh —

Opening -statement by Ms. Wagner
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you can't say the same thing about the house or the
cars, because as you will hear testimony from Armin
Keen, who was the first officer on the scene, and Hank
Baarslag, who was forensic tech. with Tacoma Police
Department, they found bullet holes. Théy found bullet
holes in the gardge, two above the garage and just to
the side, and some bullet holes-in-the cars that were
parked within the garage. And theée are the cars that‘
Ratthana Sok ran bebween to get back into the house.
There were no shell casings fouhd at the scene, and
you will haarztestiﬁgﬁy abent the differeﬁce between
revolver and.sémiautomatic<pistol..\In fact, a revolver
doesﬁ'ﬁfleaVe shell casings) Ehey stay within thé guﬁ.
But a spent bullet wa&~ree@véred. That was recovered
just in front of the‘héuae, a bullet probably hit the
houge and drdpped; and that's where it was located.
Now, as I séid,»the defendant arrived at Ratthana
Sok's residenée in a i994-HOnda.‘ That Honda had beeﬁ
stolen the day before, stolen from a gentleman by the
name of Ali Saleh, S-a-l-e-h. And he will come in here
and he.willftestify that it was stolen in the late
evening hours of January 26th or between late evening
hours of thé 26th‘and the,éérly morning hours of thev
27th.: | |

That2car~is impbrtant, bgcausg'Ratthana Sok is going

Opening statement by Ms. Wagner

Ea

£

P

P




10

11

12

13

14

15
16
17

18

19
20

21

22
23"

24

25

166

to describe both the car, and he's going to describe the

clothing that the defendant was wearing. And one of the

~things the defendant was wearing was a-white hat. That

hat was recovered at the scene; that hat had been in the

Honda when it was stolen from Ali Saleh's residence and

" it ties the Honda to the scene; it ties the defendant to

the scene. You will hear testimony from Mr, Saleh.
You will hear testimony from Miss Randi Wescott, who
located the car about ten o'clock on the morning of the

27th. The car was found in front of her residence, and

‘Miss Wescott who lives blocks away from the defendant,

so the stolen car that was used in the shooting was

found bnly blécks'from the defendant's-fesideMCe.

.ﬁow, as I said} Ratthana Sok éscapéd withoﬁt injury.-‘
And he did call police, and they arrived. ‘And you w{ll
hear from them; Another person who arrived was
Detective Tom Davidson, who is the 1ea& detective, and .
he will testiff’iﬁ this éase, also.

One of the things that officers were able to obtain
from Ratthana Sok was a lot of information about the
shooter,.beéause Ratthana Sok knew the shooter. Several
yeafs earlie£:he and the defendant'had.played'basketballlj

together at‘Pe¢§1e's park. They were not friends, they

didn't hangftggether, but he knew him. He could

physically regogﬁize?him, and he kﬁew his first name.

~Opehin§fstatément by MEQEWagher'
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And that's what he told the police. He said it to
Officer Keen, he said it to Detective Davidson. "I
think his name is‘Alexf"

Based upon the physical description they had and
first namé of Alex, the detectives brought Ratthana Sok
to the poli¢e deépartment, ard they have a data base of
thousands of pictures,'and they are able to type in
thésé parametérs of Asian male Qith'the'name of Alex 6?‘
Alekander. Aﬁd what.that did was bring up a display of
photographs. Within that group of photographs, Ratthana
Sok_lookédxat Qne'and said, "That's him, I'm positive
that's-the on¢jthatﬂsho£ me." And that was the
déféndant;Véiéxahder’Riéfta. |

But with that information, Deﬁectivés éfe able to go
to the defendant'é house. They found out where he was
living, went there the next day, January 28th. And they
wenﬁ'there'to afrest him. They knocked on the door, and
the ééfenaaﬁt ;nsﬁeréd:thé door}.éﬁd fhey'tola hiﬁVhe
was under arrest.

it wés'Detective Tom Davidson and Detective Jehn
Ringer who went'to his house. When the defendant askéd,
"What am I under arrest for?" ‘They said, "You.are under
arrest fdrzthe:shooting."_ And the defendant immediately
became:hostilé_and abusive éqd‘Starﬁed cursing at thém,

and said sbm§thing to the effect of, "I don't even own
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no gun, hew could I shoot some, quote, mother fucker?"

Detectives chose not to interview the defendant right
there at the house and took him to the station for an
interview where he was advised of his rights, and he
agreed to be interviewed. And you will hear from
Detective Davidson about that interview. He's going to
tell you statements the defendant made that afternoon.
One of the statements was, "You know, if I ﬁas going to
éhoot someone, I would kill them, because I wonldn't be
stnpid enough to be identifies JF

And'he talkedvabout,the Trang Dai.mnrders, and he

talked abdut Veasna Sok. And he sald that Véasna was,

~quote, a sucker for snltchlng on hls Hcmeys. And-he

also said that Veasna deserved to get, quote, choked up'*'

for snitching on his Homeys.
In addition to talking about Trang Dai, he also

admitted know1ng Veasna Sok, admitted golng to his

| house, and he said that he walked by his house and sort -

of explained how the defendant knew the schedule of

Ratthana Sok.

Now, the-defendant.alse talked about a newspaper

article that he had cut out and he had kept. And this

" is important, because'of the way he described it. He
~ said that he had a picture, and that -- he had a

'rnewspaper~articleithat had a pietureaof all his, quoie{

Openlng statement by Ms. Wagner




10

11

12

14 |
15 |
16 .
17 .
18
19
20 |
21
22

23

25

13

24 .

169

Homeys shown in that article. That article was later
recovered by police, and you will see that article.

You will hear from these detectives; you will hear
from Ratthana Sbk, and from other people who arrived at
the scene. What the evidence is going to show in this
case, ladies and gentlemen, is that thé defendant didn't

have any involvemernt in the Trang Dai case, and we are |

not suggesting that he did. But what the defendant took

it upon himself to do was to try and, quote, protect his
Homeys. And he's serwved what can best be described as
street justice.

And he tried to send a message to Veasna Sok. ' That

message worked. Within a month'of;the_Shcoting, Veasna

Sok changed his mind and he no l@nger‘agreed to
cqopérate with the State.

Now, the defendant's charged with assault in the
first degree while armed with a firearm. The evidence
is'gOing fo éh&w.that béyond a.féééénable dduﬁt the
defendant, on the morning of January 27th, did approach
Ratthana Sok with a gun and did fire that gun at him
several times. Fértunately missed.

- When this caselis over, i am going come back before
youfduring closing_argument and-I-am going:to ask that .
you find'thé,defendant éuiity a$ chafged df_assault in -

the first degree‘whilerar@ed'with a deadly-weépon.

L el
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Thank you.

THE COURT: Thank you. At this time I will ask that
you give your attention to ﬂr. Walker, "who will give the
opening statement on behalf of Mr. Riofta.

MRQ WALKER: Thank you. May it please the-céurt,
counsel.

Good morning,-again. Well, this is a case that
involves.iack of evidence on the.State's paft; As you
heard, and as you will receive more instruction,_the
State bears'a high burden. They have to prove beyond a
reasonablevdeubt the guilt of someone who's accused éf
the crihe,-and that doubt cah riée either from thé
evidence orifrom the lack 6f é&iaénée. |

Aﬁd:éiné§ this.is-a case 6f 1ack'of'evidence; Ila@ o
going to agk you to, starting with the first witneSs(
because that's when the defense case starts, realiy, pay
attention td what the Stéte doesn't prove, because

there's a lot.of things‘that they are not gdihg'to be

able to prové, including the fact that my client is not.

guilty. .

I am gding to ask you to keep an open mind throughout

this case, as the judge already has instructed you. Pay

attentiQn'tb really exactly what is stated by the

witnesses; exactly what is stated by them. And see --

‘-pay:attentiOn to whetherfthese.witneSSes are

Opening ‘statement by Mr. Walker
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exaggerating; they are maybe speculating, maybe they are
connecting some dots that shouldn't be connected; maybe
they are a little out of order, the connection. -
Look specifically at how the identification evolved.
Look at how that whole thing happened, and H@w
reasonable that was, how pieces kind of got put
together; Look at how that evolved. That's crucial.
Defense doesn't have to put on WitneSSes, bﬁt we are.

going to. My client's mother, Jennifer Saldana came

home on the morning of the shooting, the 27th, I think

it was, it was a Thursday, and she got home from work

about 4:00 a.m. She checkgd on'hervsen-andeent to bed.

He was sleeping. Of_CQurse'they'don't-slee@fih the same'
room, so she wasn't there-the whole time. But, you
know, we are giving you what we can, what is reasonable

for us to give you, what is all we can give you, and

-Now;syou'are going to hear testimony, I believe, from |

the victim that he allegedly saw my client, although he
didn't see his face, he admitted in a defense interview
the day before the shooting, at about the same time.

"Well, we do have an alibi witness, a witness who saw

- my client at that time. So he couldn't have been there

,'the‘day'béfcre;fas is‘Statéd‘by*viétim. Thevboyfriend:

of my client's sister, his name is Drew Folsom, he

Opening stateﬁent bnyr.'Wa1ker
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happened to be at my client's mom's house. And he was
getting some clothes for his girlfriend, for my client's
sister, and he saw that my client was there at that
time, about 7:00 a.m. on that Wednesday, the day before
the shooting. 8o, we are giving you people as best we
can that can account for my client's whereabouts.

Now, we also had another gentleman that we are going
to give you that would have given you the wholé --

MS. WAGNER: Objection, Your Honor.

MR. WALKE}R: -- whereabouts.

THE COURT: Sustained.

MR. WALKER: May we ha#e,a hearing outside the jury's
presence? I neéd to talk ébouﬁrthis.l -

THE COURT: - Do you waﬁﬁ,to do it now or dé you want
to wait until after your opening statement is done?

MR. WALKER: I want it as part of my opening

statement, Your Honor.

THE COURT:.‘Fdlké[ Wé'wiil have you take a éhort'
bréak in the jury room.
(Jury not present.)
MS. WAGNER: Your Honor, I believe Mr. Walker was
about to mention.fhat-hé had someone on his witness list
who has;subsequently aiéd) and I can't think bf anything

more'inappropriateAthan.ﬁo present what sdméone'would

~have'testifi¢d_tb?ahﬁ'ﬁhey are-nbt'available,{ There is

: Opéniﬁé;éﬁétemént by Mr. Walker -
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no deposition, there is nothing that can be presented,
and this is simply improper argument.

MR. WALKER: Well, I think it's appropriate. “He
died. And I am net going to talk about what he said, I
am just going to say that we héd a witness that
essentially could account for whereabouts of my client
and thefe will be testimony to ﬁhat effect. He was on
the defense witness list. The court can take judiciali
notice of that.

- And unfortunately he died. It wasa't somebody we
came up with; "Oh, he diéd, sé'now we are going to make
him a witness." He was on the. defense witness list.

TﬁE COURT: But heféinevér given a statement, never
corrabofated,_so there istﬁéthingithe-State could have
cross-examined him on. | |

MR. WALKER: Okay. But, there is an exception to the
hearsay rule for identifications;made, and he has made
an identificatidn, and for'that_liﬁiféd'purpose; we cén
present that evidence.

MS. WAGNER: Idéntification of what?

.MR. WALKER : That my client was there at --

THE COURT: Was where?

MR. WALKER{ Wasvat home on 7:00 a.m. on the day of
thershboging..fihat is aﬁ idénéiﬁ%catioﬁ that is an

exception to the hearsay rule.

' 'Opening statement by Mr. Walker
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MS. WAGNER: That is not a statement of

identification.

MR. WALKER: Sure it is. 7

MS. WAGNER: That would be in complete abuse of the
hearsay rules.

THE COURT: I am not going to allow it, Mr. Walker.

MR. WALKER: Okay, I have made my --

THE CbﬁRT: vSome authoriﬁy aé ﬁhe case'pfdgresses, I
will certainly consider that, but I think that would be
entirely improper in alcase such as this.

MR. WALKER: Okay. I think I have made my offer of
proaf.

.THE COURT: Okay. 'Alltfighﬁ.  80~¢€ can bring the
jury back, and you canAcdﬁcludé without reference to the
statements. |

(Jury present.f

THE COURT: Okay, Mr. Walker;~you may continue.

' MR. WALKER:'.Thénk‘you; Yoﬁf:Honoi.. Okay, just a'
couple of things I wanted to clarify from what the
evidence really will show. My client did not tell the
detective that he wanted'thelﬁictim choked up, he said
that the victim deservednto‘be choked up in court.

And-my clienf is_nofué gang»member. "Theré is no

evidence that he wasia-gahg,mEmber. I think even the

_victim.would=cqrr§59£até that,‘from his knowledge of thei

Opening statement by Mr. Walker
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streets.

So, please, pay close attention to the wording of the
witnesses, and at the resolution of the case, I am
confident you will find my client not guilty.

Thank you.

" THE COURT: Okay. Thank you. State ready to call
its first witness?

MS.:WAGNER:.FMay I take a moment to set this up? Can
you inquire of~the'jury members if they can all see?

THE COURT: Can everyone see the screen? Okay. I am

going tovcome;ardund 8o -~

MS. WAGNER: I have got a few minutes beforé.:-get-to_f

thét,vi WiliEaEViég'the éourt.
Stétevwill7éa11‘RabthanafSok.
THE CQURT:A Come up here; please. If you will #aise
your riéht hand.‘

RATTHANA SOK _

having been called as a witness by the State, being first

duly sworn, was-examined and testified as follows:

 DIRECT EXAMINATION

BY MS. WAGNER:

Q

Good morning. If yéu could focus towards me, keep your

voice up so the'jurors could hear you.

Okay.

Please3s£éﬁ¢;Y6ﬁr‘fpllfname,.spell your first and last

b
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First name Ratthana Sok, R-a-t-t-h-a-n-a, Ratthana, Sok,

S-o-k, Sok.

Ratthana, how old are you?

17 years old.

Are you working or are you in school?
I am in school.

Is that full-time?

Full-time.

Are you still living at home?

I am still living at home.

~What's the address of your residence?
1609 Hast 67th Street, Portland Avenue.

' How long have you lived there?

Living there over ten years.

Raﬁthana, do you'have a brother name Veasna Sok?

Yes, I do. ' ~

Where is Veasna currently located?

He's in here. -
Is he in Pierce County Jail?

Yeah, Pierce County Jail.

And he's -- to the best of your knowledge, is he facing

charges related to the”Tiang'Dai murders?
,,Well,‘that‘I do not know. I mean, he's waiting for

25 : “Q;fftrial. That's about it, as far as I know.

‘Testimony of Ratthana Sok
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Okay. Do you know how long he's been in custody?

Yeah, for two years.

- Ratthana, I would like to direct your attention to

January 27th of this year, which was a Thursday. Do you
remember that day? |

Yeah, I remember that day.

You testified you go to school every day. What time do
ybg leave for school? |
Leave around 6:40. Between 6:40 and 6:50, open the
garage.

Do you have a routine you follow?

Yeah, every merning.

I would like to go ahead and have you describe for the

jury your house in terms of what you have on the outside
of the house and the driveway area. Do yourhave a --

I got a fence around my house. And, well, do you want

me to describe the routine just aloud or just --

Just right now, the fence, does that cross the driveway?
Yeah, cross the driveway.

(P1lf's Ex 1-10 marked.)
Ratthana, I am going show you what's been marked as

Plaintiff's Exhibit 1 and ask if you can recognize that

' phOtogréph.

Yeah, I do.

What is that showing?

" ‘“Testimony of Ratthana Sok
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My house.
Okay. And is that a fairly accurate depiction of your
house?
Yes.

MS. WAGNER: State would offer Plaintiff's 1.

MR. WALKER: No objection.

' THE COURT: Exhibit 1 will be admitted.

MS. WAGNER: Your Honor, I.williﬁe displaying
Plaintiff's 1.

THE COURT: All right.
(By Ms. Wagner) Ratthana, I don't know if you can see
ﬁhe screen; if not, if you couldAjust sﬁep down right
there, not bldck the jurors' viewé..
Okay.

That's a picture of your house. Doees that show the

fence that goes around?

Yes, shows the fence.
And do you have a gate that closes your driveway?

Yes, I do.

. At this point in the picture, the gate is open?

Yeah, it's open.

Can you describe what your routine is in the morning?
‘Routine is I open up the garage, I come up, open the
fence.

1»0kq§. Go'ahead and take the seat, thank you. On

178
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January 27th, what time do you think that you left your

house?
Out of my garage?
Yeah.
Like at 6:40.
And you go through the garage. Do you 1eave the'garage
door open when you leave?
Well, when I open the garage door, open thé garage, opén
it; and I walk out, and the garage is still open.

THE CQURT: Hold on just a second. Can I have you
move the microphone back just a little bit? You don't
néedvtovtalk'tight inté it. Just talk'néﬁurally, okéy?

THE WITNESS: ALl right.

(By Ms.rWagnef)_'Thesmorning of the 27th, did you have

any cars parked in the garage?
Yes, I got two cars, parents' cars.

What_kind'of cars are they?

' There is one Ford Explorer, is Acura Legend.

That morning on the 27th, when you walked out, did you
notice anything §ut in the street?

When I cpehed the garage, I walked out; I noticed there
was a car parkéd by the street.

Where'was it,pafked?

It was --

I will show~y¢u Plaintiff's Exhibit 1 again. Ask that’
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show possibly where it was parked.

You do you want me to look --

If you don't mind stepping down. Just~kind of step to
the side of the monitor there.'

It was parked right here. Imnside.

For the benefit of the record, you are pointing to the
stréet, to the right part of that picture?

Yeah, riéht'part. | |

And there's some bushes there?

Yeah.

Okay. -So, was it parked just to the right of your

driveway, “then, as you are looking at the photo?

Parked up right here.

‘Whiéh way was it facing?

Facing down, downward.

So thé.front end was more towards the right?_

Yeah. _ )

"Théhk“yéu. 'Had you seen this Honda before?

It was first time.

When you first saw it) could you see anyone inside the
Honda? |

I didn't see nobody.

What did you COnﬁihue to do?

~'Weli, I didﬁ{t really pay much attention to it, so I

“just gotftowa:déAtthgate,and Obeﬁed-dné side'of the

‘f ~;Teé£iﬁohy of Ratthana.Sok
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gate. And I recognized the car as Honda Civic.

Honda?

Honda Civic. So, he started coming out asked me for a
cigarette.

Okay, who started coming out?

It was him.

Okay. I am going to back you up a little bit. Could
you.see'people inside the Honda?

It was pretty dark and foggy. It was kind of like
clear, but I could see people in there.

Couid you identify any of them as they sat in the car?
No. | |

How ‘many do you think you saw in the car?

.Two OT three,

You said someone got out of car, where did they get out
of, what side?

He got out of the front passenger. Passenger.

Did'hé”gb'éfound the front or the back?

Around the back.

Did he approach you?

‘Yeah, he approached me.

Where were you standing when this person approached you?

I was standing frdm<about here in front of the'driveway,

ét thefdrivewéy inside}‘fInSide of the gate.

“Thé‘peﬁédn that‘app:oached you,_did'youvré¢§gnize him
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right away?

I recognize him when he came up to me close. Recognize

him right away.

I will go into that in a little more detail. Do you

" remember what he said to you, when he approached you?

He askéd me for a cdigarette.

What did you tell him?

Said, "I don't smoke."

Did you stop and talk to him?
Huh uh. I just continued to go through my gate and --
What happened at that point?

Pulled out a gun on me.

Where did he pull the gun from?

 From his pocket.

Okay. DNow, I need you to describe the best you can, was

he using his right or left hand?

‘I think he was using his right. I can't remember that.

Do YOu rémembér what péckét he pulléd it from?

His -- both his hands was in the pocket.

And one of them came out with a gun?

Yeah.

Do you think it was the right hand or do you --
'Whaf I think is the-right.hand.

bid_yoﬁ“get a good glimpse of the gun?
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What is it you saw in terms of the gun?
What I saw in terms of the gun was it was chrome.
Could you tell what type of gun? |
I couldn't tell the type revolver, chrome revolver.
Why did you think it was revolver?
Because it was pointed straight to my forehead, and I
could see the revolver.
I.am-Sery, Ehe revolver?
You knoﬁ how revolver like‘-- like the side comes out

when it comes out to you.

‘The cyiinder part?
Yeah, ‘the cylinder part.
1When this‘person pulled'the gun on you, how far apart

were you?

It was -- how far apart? Or how far the gun was apart
from me.
Initially you two, how far apaft were you?

Two or three feet.

Were you standing on opposite sides of the fence or were

you in the driveway area with the gate opén?
I was in the driveway, but the gate is open.

Nothing blocking between you and this person?

Yeah.

Did”he.actuaily bull

-

'bthe’gun and~p§iht_it at you?
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That, yeah, he pulled the gun, pointed it right at my
forehead.

What did you do at that point?

I was in shock. I was in shock.

You were in shock?

Yeah.

Did you say anything to this person?
I didn't say anything.

Did he say anything to you?

Huh uh. |

What happened at_tﬁéﬁlpaint?

He starﬁed shootingffsc'then7I ran inside the house.
Soméhdw got‘iﬁside'ﬁbﬁée,.

YburtéStifying that-th£4gan wasvfairly close to you. Do
you remember him shooiing at you?

Yeah;

Where was the gun pointed, when he fired the first shot?

It was around my fofehead.

Obviously didn't hit you.

Didn't hit me.

And you testified you turned‘and ran?
Yeah.

Where is it you ran to?

‘Ran towaxds the -- in betWeen'the car and the car.

' Is this in your garage? -
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Yeah.
Ratthana, I am going show you what has been marked
Plaintiff's Exhibit 8, and ask you if you recognize this
photograph.

Yes.

And what is that? Depict something?

The garage door open, and two of my car parked in there.
Anq are those the same tw§ cars that wefe parked the |
morning of the 27th? |
Yes.
MS. WAGNER: State would offer Plaintiff's Exhibit 8.
MR, WALKER? No ébje@tion.
THE COURT: Plaintiff's 87
' MS. WAGNER: 8. Move to publish, Your-Hénor.
THE COURT: Gramted. Exhibit 8 will be admitted.
(By Ms. Wagner) Ratthana, I am displaying for the jury

this photograph. And you had a chance -- does that show

the two cars that were parked there thét morning?

Yes.

Are those the two cars that you ran betwéen?

Yes.
As you were running, did you hear anything?

I heard shots.4:FQur;or five.

Four or five shots?

Yeah. ~Didn't turn around.
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Had you turned -- when you initially turned and ran, did

you ever turn and see what happened to the person who is

shooting at you?

No, I didn't.

Okay. You ran inside the house?

Yes.

What did you do once you got inside the house?

Whén I got -- when I opeﬁed the garage door,.and then my
dad tried to go out, told him not to go out, sOmeone.was
shooting at me.  So then we told my mom, "Call the
cops."  Then she called the cops . YWhen the cops came --

MR. WALKER: Objection, Your Honor, I think the

~questidn's been answered. I think way past the answer.

"Invol&esghearsay.

THE COURT: I will overrule.

(By Ms. Wagner) You called the police. Did you stay

inside until the police came?

Yeé.

Ratthana, I want to go.back. You said thét you
reéognize the‘person who shot at you; How is it you
knew him or fécognized.him?

I knew him when he came close-up to me.

- About befofe‘that, where is it you knew'him?
Before that, used to play basketball together local

- park, kindfdflfgﬁk¢by the church.
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How long ago?
Four or five years ago.
Were you friends with this person?
Not friends, no.
Okay. And so you just knew him?

Just knew him by name.

What was his name?

Alex.

You pointed originally, but just for the benefit of the
record, the person who shot at you that morning, do you
recognize him in the courtroom today?

Yes.

.Couidvyou point him out?

Him.
Okay.. Person in the yellow sﬁirt?
Yes.

MS. WAGNER: The record would reflect the witness has
identified the defendant. :
(By Ms. Wagner) Do you recall what thevdefendant was
wearing that morning?
He was wearihg a ‘black jacket, énd navy blue jeans, and
he had white hat on and a hood with the hat.
Do you remember anything about his face?

Yeah, mustache.

» In,terms of his height, what do you remember about his
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height?
Probably like five-two, five-three.
His build?
Skinny.

THE COURT: Mr. Sok, you need to keep your voice up,
okay? I am having a hard time hearing you, I am sure
the jurors are also.

THE WITNESS: Sorry.

(By Ms. Wagner) You testified that he was wearing a
hat. Do you know if he got back into the car that you
had seen him get out of initially, or did you have a
chanée_to look back and see?

I didn't have a chance to look back and see.

When.you wélked back out when the police arrived, was

that Honda still --

It was gone.

.. In terms of the Honda, .what do you remember about the

Honda?
It was black Honda Civic, four door, and five star rim

on it, sharp.

When you say five star rim, sharp. What do you mean?

Like kind of a star.

Rims_being'in the wheels?

Yeéh;_in the wheels,

S§ the pointéd'éhépe"of-a star?
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Yeah, yes.
I want to ask you about the lighting in that area.

First out on the street, are there any streetlights neaxr

by?
There's two or three house down, there's streetlight by
the house. Only streetlight.

How about on your house?

My house there's one. Is a light where it reflects and
if -it shine on you, the light will open. 1Is on top ofv

the garage.

Okay. And that morning in the early morning hours, was
it light out yet?

No.

Okay. - You testified that the defendant got within two

to three feet of you. Given the lighting situatidn, how .

well were you able to see his face?

I saw it clearly.

And other than ésking you for a cigarette, did the
defendant make any éther statements to you?

No.

Now, you testified that you recognized him. You didn't
try and have any conversation with hiﬁ?

No.

Other than that morning on the 27th, had you seen what

you believed to be the defendant at-your,house on
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another day?
Yes.

When was that?

I can't remember, but all I remember was it was like in
the morning. My dad backed out the car, he was in front
of the gate just wandering -- wandering around.

This was before the shooting?

Yeah, before the shooting.

Do you know how long before the shooting?

I can't remember.

Days,vweéks?

It was.days.

So,'cduple aays‘before the‘shooting?
Yeah,:yes. .

Were you able to see the defendant's face on that day#

No.

" Why do you think it was the defendant, then?

He had on the same outfit.

When?

During when he came and shot at me.

Same clothes?

Yeah. - I redbgnize the same clothes.

Was there anything else about him that ﬁade'you think it

was the same person?
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So, the person that you saw outside your house a couple
days earlier had the same clothes on as the defendant --
Yes.

-- on the 27th?

Yes.

And a few days earlier; when this person was at your
house, you said you didn't see his face.

Yes.

When the policé.arrivéd; did yéu go out and talk to
them?

Yes.

Okay. Did you show the area where the shooting had
occurred?

Yes.

Were YOu'there when some items of evidenced been
rechered?

Yes, I was there.

Do you remember something being found outside on the

_sidewalk?

Yes.

What‘was.that?

It was a hat.

Whét color hat?v

It was a whitelhat.j'“

Did you look at the hat?
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THE COURT: All right. 1I'll sustain the objection at

this point.
(By Ms. Wagner) When you were out examining the scene

with the officers, did you observe any damage from

bullets, either on the house or in the cars?

Yes.

Where was the damége, if you recall?

There was two on top of the garage,vtwo on the big truck
and one on the smallbcar. |

I will show you a fewAmore.pictures. You said there
were two on top of the house. I am going to show you
what has been'marked.aé Plaihtifffs Exhibit 4. Do you
recognize that?

Yes.

And is that your house?

Yes.

It's difficult to see, but can you see the bullet holes

you referred to? .

I éan see one right hére.

And you are pointing right above the house? And
approximately. where was the other one? Do you remember?
I can't remember that one.

Okay. And is thét an accurate depiction of your house?
Yes. : |

MS. WAGNER: State-would offer Plaintiff's 4.
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MR. WALKER: No objection to 4.

THE COURT: 4 will be admitted.

MS. WAGNER: Move to publish, Your Honor.

THE COURT: Granted.
(By Ms. Wagner) Ratthana, I am going to ask you step
down. This is going to be a little bit difficult to
see, and you might actually want‘to 1ook on the screen
here. Have yéu step over here, be difficult to see on
the'photoéraph. But the one picture -- the one bullet

hole you just pointed out, can you point to it on the:-

- screen?

It‘wanthisfone.right here.

0ka§; .Aﬁd:y6ﬁ aie poiﬁtiné to.a.little spot On’ﬁhe
loﬁer lef£, éctﬁa1iy'middlé of the photograph on the
left side?.

Yes.

Just above the garage?.

Yés.

You also testified there was damage to the cars?

- Yes. - .

Okay. And with regard to the Ford Explbrer, what is it
you saw? |
Itwwas'two:bulletAin it.

Goihg to“shdﬁ yQu §laintiff's Exhibitv7.' Do you

reéoghize that? -
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Yes.
What does that show?
Show my car, and there's a bullet in it.
Which car?

The Ford Explorer.

And that is an accurate depiction of the car and then

the bullet damage?

Yes.
MS. WAGNER: State would offer Plaintiff's 7.
MR. WALKER: No objection.
THE COURT: Exhibit 7 will be admitted.
(By Ms. Wagner) vplaintiff'sﬂs, do you recqgnize that?
Yes. o |
Whét does that show?
Side of the car.
Which caf?
The Foxrd Explorer.
Does that also show the bullet damage?
Yes. | |
Where is that located?

Right there.

That is an accurate depiction of the Ford?'

Yes.

' MS. WAGNER: Offer plaintiff's 5.

MR. WALKER: No objection.
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(By Ms. Wagner) Finally, Plaintiff's 9, do you
recognize that? B
Yes.
What does that?
White Acura Legend.
.Also parked in your garage?
Parked in the garage.
Does it show the bullet damage? Where is that at?
There.
Is that an accurate depiction .of your Acura Legend?
Yes. |
‘M. ._WAGﬁﬁRz Offer Plaintiff's 9.
MR. WALKEE;‘ No.objéctioh:
THE COURT: iExhibitv9 will be admitted.

MS. WAGNER: Move to publish, Your Honor.

THE COURT: Granted.

(By Ms. Wagnef) Ratthana, I am going to show you first

- Plaintiff's 7. Again, I would ask you to step dowh,

pléase, if you want to go ahead and come over to the

screen. Where is the bullet damage on the Ford here?

Right here.

- And you arequinting to the area just above the
'taillight«there?‘

Yes.
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Okay. And on Plaintiff's 5, same thing. This is your
Ford?

Uh huh.

Where is the bullet damage there?

Right here.

And you are pointing to a location just to the top left

corner?

Yes.

'Finally on Plaintiff's 9, the Acura Legend; where is the

"bullet on that?

Right here.
You are pointingvto.thé;bumper.just to the left of the
1icense? |
Yes.

MS. WAGNER: Thank‘ybu. Go ahead and have a seat.
(By Ms. Wagner) Ratthana, do you remember any bulleﬁs
being recovered. |

There was one. That's it.

Showing you what has been marked as Plaintiff's
Exhibit 6. Do you recognize that?

'Yes.
What is that showing?

Show that there is a flashlight by the bullet -- on the

bullet.

.Do you remember where the‘bullét was recovered?
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Somewhere around there, I can't remember.

In terms of location, is this in front of your garage?

Yes.

Thank you. When the officers arrived, were you able to
give a description of first the Honda to them?

Yes.

How about a description of the shooter?

I did. |

Do you remémber saying anythipg about knowing the
shooter's name? |

I just knew his name.

‘What name was that?

Alex.

At some point, do you remember having a conversation
with the Detective Tom Davidson?

Yes.

Did he take you to the _police station and show you a

series of photographs?

Yes.

And. through that series of photographs, were you able to

identify anyone?

Yes.
Who did you identify?

Alex. -

AAnd yéﬁ{idéntified him as the.persQn~who shot you?
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Yes.
Shot at you?
MS. WAGNER: Thank you.
I doﬁ't have anythiné further, Your Honor.
THE COURT: Mr. Walker?
MR. WALKER: Thank you; Your Honor.

'CROSS-EXAMINATION

BY MR. WALKER:

Q

A

Mr. Sok, right?
Yes;

Okay. You recall talking to the police when they
arrived after you had called them?

Yes.

And you recall that you told Officer Keen, and I quote,

"It looked like Alex."
I can't remember that.
Y¢ﬁ.don't remember that? What do you remember?

I femember‘telling him that it was Alex.

Okay. So you don't remember that ydu said, "1ooked like

Alex."
What was that again?
You don't remember that?

No, I said I just remember I told the officer that it

was Alex.‘

. Okay. Now, when this incident happened, you were asked
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for a cigarette?

Yes.

And you don't smoke, so you said you don't smoke?

"I don't smoke."

Was it at that time that you saw the chrome barrel of
the gun come out of the right coat -- of the suspect --
He asked me first, and I said, "I don't smoke." And at
that time, I saw him pull‘out -~

So, right after he askedvyou, you said you don't smoke?

" Yes.

» But you don't remember if it was the right side?

I cén‘t remember, but gun was out.

If ypﬁ told the officer at'the béginning it was the
right side, would‘that-be é correct”thiﬁg that you tdid -
thé officer?

Yes.

- That you told the first officer the truth. Is that

right?
Yeah.

So, if you told the first-offiger that it looked like

‘Alex, then that would have been the truth, that it

looked iike Alex. Is that right?
I didn't tell him it looked like Alex.

I kn¢w}'but if you did?

If I did. ‘If I.did, I would knew I told him.
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Say that again. I told him --
If I did, I knew I would told him it looked like Alex.
I missed that again. Say it again.
I said if I did, I knew that I told him it looked like
Alex, then I did tell him that it looked like Alex.
So, in other words, you would have been telling that
first.officer the truth?
Yeah, but I told him it was Alex.
Okay, thét's all.i'ém aéking. Now, when you saw that .
chrome from that gun, were ydu focussed on the face of
the suspect?
I would -- all right; when he came up to me, I was
focussed énvhig face.
ﬁo, no, that is hbtiﬁhaﬁ I ém asking. I am asking when
you saw that chrome of thaﬁ gun.
Okay.

Were you focussed on the face of the suspect?

No.
What were you‘focussed on?

On a gun.

You were focussed on that gun, weren't you, and how the
heck to get out of there, right?

Yeah.

That's what you did.

'Yes.
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As fast as you could?

Yep.

When the suspect approached you, wereviou focussed on
the suspect's face?

Yes.

You were? You were jﬁst looking at the suspect's face.
I was looking at him. Head to bottom.

And that would have been a long time you haa to focus on
his face; is that right?

Yes.

How long?

Four or five years.

No, I mean at the --

Oh,.for héw long I seen his face --
On that Thursday.-—

-- on that'Thursday.

-- in January.

i‘seéh his face -- aré you ﬁélking about how iéng I seen.
his face?

Yeah.

Couple minutes.

Couple minutes. Are you telling this court that it was

a couple minutes from the time that this suspect got out

oﬁithé_car until he asked you for a cigarette? |
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It was a couple minutes?
Yeah, but he came close to me. When he approach
somebody, come up close to you --
I don't know how to use this thing. Let's sée, jﬁst put
it on there? Like so? Oh, that's cool, thanks.

Okay. Would you come, approach this picture? Okay.
Now, when this suspect approached you, your gate was
open; is that right? |
Yes, that's right.

You.already had a chance to open it?

Not the left side.

Half of it?

Half of it.

Okay. And.so, you WOuldn't have been by your garage,
would you?

No, I was right here.

You were right here pretty close to where the fence was,

Yes.

And half the fence was still --

Yeah. |

-- closed? Yoﬁ were going.to open that, right?

Yes, sir. May I sit down?

Please. As soon as you saw that gun, you immediately

ran between those cats in your garage; is that right?
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Yes.

Now, you had an opportunity, Mr. Sok, to speak with
Detective Davidson after you spoke with the first
officer; is that right?

Yes.

And you gave him a description.

Yes.
And the description you gave was "17 or 18 years old,

five-two or five-three, light build with a mustache and

shaved head"; is that right?

Yes.

Didn't really see the suspect's head, though, did you?

VI can't remember that .

..
P

You can't remember. Why can't you remember?

Why can't I remember?

'Uh huh.

I just don't remember.

‘Would it be because the suspect had a hat on?

I doh!t know.

Well, if ybu don't remember, why did you tell the

; detectives that there was a shaved head involved?
‘Because ﬁy dad seen him.

”fOkéyg Your dad seehihim.on'that Thursday.
 NQFﬁ§n’Thgrsday, but --

’ >pk§y; that's,what I am asking. So your dad didn't see
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him on that Thursday?

No.

And yet you told the police that there was a shaved

head.

Yes.

Okay. That's really not what you saw.

No.

Now, when you were talking to Detective Davidson, is it

not correct that you told him that you had seen Alex the

previous morning at about 7:157?

Not at 7:15.

You didn't tell him that?

Told him it was in the morning.

Previous morning.

Previous morning.

Wasn't a couple days ago,'Was'it?
It was a couple days ago. I caﬁ't remember that.

Well, you told the detective it was the previous

morning; is that true?

If I said it, it is true.

Do you remember?

Can't remember.

- So, why did you testify to this court that it was a

couple days before, if you don{t remember? Why don't

you say you don't remember? Do you know? Do you have a

£
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response to that?

I just remember what I rémeﬁber. That's about it.
Okay. So, would it have been true, if -you told
Detective Davidson that it wés the previous morning,
that in fact it was the previous morning?

Well, it is true, then.

Okay. So you really don't remember if it was couple
days geforé? |

I don't --

Like you said -- you did in your direct testimony; is
that correct?

Correct.

®

that correct? Do you remember that?

Yes.

Okay. And that would have been on about June 1st of

this year; is that correct?

Can't remember.’

This summer?
What is that?

This summer, right?

I don't know. All I remember is just having a little
.meeting_with -- down here there. .Was this one lady
t?pingusomethiﬁg, too.

You remember there was a transcriber?

206

Now, you gave an interview to the defense counsel; is-
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Yeah.
Took down every word you said, right? And in that
interview, you said that the subject had the same

clothes Wednesday and Thursday; is that correct?

Yes.
Now, do you recall in that intexview that you were asked
whether you were paying attention. You were with your
dad on that Wednesday; right?
In“thé car.
In the car getting ready to go to school, that is --
Yes. |
Okay .. vAndfyour dad said, "Look at this guy walking back
and forth"?

MS. WAGNER: .Objection, célls for hearéay.

MR. WALKER: It's not for the truth of the matter,
just background information to what he said.

THE:COURT: ‘Overruled.

MR. WALKER: Thank you. -
(By Mr. Walkér) Your dad said, "Lobk at this.guy just
walking back and forth." VDo you fecall that?
Yes. |
You said'you didn't recognize that person;.is that
correct? |

Yes.

‘Now, in that interview, you were being questioned about
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how tall the subject was. Do you recall that?
Yes.
And do you recall saying, quote, "The ¢ops said he was
five-three or five-two." Do you recall saying that?
I recall saying that.
Okay. You admitted at the interview, essentially, for
the first time you hadn't seen the subject's face on
that Wednesday; is that corréct? |
I can't remember.
You can't remember. Okay.
MR. WALKER: May I approach, Youf.Honor?
THE CdﬁRT: Yes.
(ByiMf. Walker) Turning you to what --
MS.1WAGNER: I think ifvcounsei is going to --
MR.‘WALKER: I think I shpuld>mark_this, shouldﬁ'tml?
That miéht be easier.
| _ (Plf's Ex 11-14 marked.)
(Dfﬁ's Ex 15 markedﬁj
THE COURT: Has the original been published yet?
‘MR. WALKER: I don't -think so.v
MS. WAGNER: No.
(By Mr. Walker) Mr. Sok, this is defense Exhibit 15,

it is a cdpy of the interview that you had on June 1st.

-Can you turn to page 18? Line 8. And would you read

‘that for the jury?
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"He didn't see his face on Wednesday."

So that was the defense attorney question, right?
Yes.

What was your answer?

"I didn't see his face."

You didn't see his face. That is what you answered?
On the report?

Right.

Yes.

' Thank you. I don't know if you will need this again.

Now, at that interview, you stated that you were telling
the truth in this interview, right?

Yes.

Okay. At that interview, you stated that the subject

had a hat on and a hood. Do you recall that?

Yes.

You also said that the subject had a mustache?

Yes. -
And how did you describé that mUstache?
It was dark mustache, looking down there.
And it was like wﬁat? Any animai's?
Yeah, catfish, that's what I stéted.

You said a cét, right?/

Yeah.

Not a catfish, a cat?
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I don't know, say that --
Pardon me?

What does it say?

I will let you read it. Maybe I should juét let you
keep thgt up there. Turn to page 19, if you would, line
two.

Read it?

Well, justjrefresh your memory. You didn't”say catfish,
you said cat, right?

No, I said, "It was just like a cat."
Now, you also said the subject had hair on his chin; s
that correct? |

Yes. |

Do yoﬁ recall telling that to the detective?

' Yes.

" You do? Do you recall it?

¥eah. -
That'he.had‘haif‘oﬁ his chin?

Yeah.

Mr. Sok, isn't it trgé that really what you told the

detective was only that the subject had a mustache and '

shaved head? Not anything about hair on the chin?

What is that again? -
Isn't it true that you only told the detective that the

isﬁbject hgdlé muspaéhenand‘shéved head;jpothing about

Testimony of Ratthana Sok




10

11

12

13

14
15
16
17

18

19 |

20
.21
22
23
24

25

211

hair on the chin.

Can't remember that. But I knew --

Okay. |

I remember saying that he did have some ﬁustacheubn the

chin.

On the chin?

Well, arQund here.

Hair on the chin?

Yeéh.

To the detective?

Can't :emember.

Okay. You don't remember?

I don't.

So -- all right.
'MR.>WALKER: All I have at this.time, Your Honor.
THE COURT: Okay. Rgdirect?

'REDIRECT EXAMINATION

BY MS. WAGNER: _ -

Q

Rétthana, YOur testimdny was thét when the defendant
initially épproached you, you were focusing on sort of
his face and his. body.

ies.

At that poiht; you had a good.look at him?

Yes. |

And you had.a brief mément when he asked you for a
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cigarette. How close were you when he was asking for a
cigarette?
We were two or three feet away from each other.

Did you have a good look at his face then?

Yes.

Is that when you recognized him as Alex?

Yes.

It was after he pulied the gun that your focus changed
towards the gun?

Yes.

Your testimony earlier was that you knew a person

wearing the same clothes had been in front of your

house, aﬁd your testimony was that it was before the
shooting é couple days before the;shooting?

Yes. |

As you sit here today, do you remember if it was the
actual day.béfore the shooting or two or three days? ADo
you remémberé | |

I can't remember.

Okay. And you have maintained that you didn't see his
face on that déy, the previous time.

Yes.

But it was‘the'CiOthing that.made you récognize'him the

second time?

’YeS- 
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MS. WAGNER: Actually, that's all I have, Your Honor.

THE COURT: Recross?
MR. WALKER: Very, very brief.

RECROSS EXAMINATION

BY MR. WALKER:

Q

Mr. Sok, is your memory better today or was it better
the day of the incident?
What is that again?
Is,youf memdry.better today or the date of the incident?
Better when it was at the day of ﬁhe incident.
Okay. That's what I was wondering. I should probably
get that back from you. Thank you.

MR. WALKER: All I have, Your Honor.

MS. WAGNﬁR:‘ thhing further.

THE COﬁRT: Okay. Mr. Sok, you.may'step down. I
need you éo come around over here énd sign a witness

form for us.
»(Witness excgséd,y,

MS. WAGNER: Going to check ﬁy next witnesses.

THE COURT: I am going to have the jury take a break
at this point. So we will give you abqut'a 15 minﬁte
recess.. Remember the cautionary instructioh-not-to
discuss the case between yourselves or with-anyone else.
You can leave the jury room during your recess, if you

want to go out in the hallway, get a coffee or pop or
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i 1 something, but just be back in there by eleven o'clock.
2 Okay?
| 3 ‘ '(Recess‘takenr)
- 4 _ (Jury not present.)
B 5 | THE COURT: Get the jury.
| 6 (Jury present.)
7. THE COURT: Miss Wagner?
. 8 MS. WAGNER: State Qill call Officer‘Ar@in Keen.
B 9“ ARMIN KEEN
] 10 having been called as a witnesg by the State, being first
- | S 11 duly sworn, was examined and testified as follows: RS
12 DIRECT EXAMINATION
13 ' BY MS. WAGNER:

e 14t Q Good morning.. For the record, could you please state::
- 15 | youi full name, spell your iast name?
; 16. A Armin. Keen, K-e-e-n.
17 _Q Wﬁere are you currently.employed?
J 18i ‘a City of Tacbma'police depaftment.
19 Q How long have you been with the department?
| 20 ' A  Just over 20 yeérs.
. '
| 21 | Q What is your current rank?
.y | 22: A Police patrol officer.
23. VVQ What are yQur dutieslas a patrol officer?

24| A I work the street.

25| o Work al¢hé,ormwith a partner?

‘Testimony of Armin Keen



10

11 |

12

13

14

15

16

17 |

18
19
20
21

22

23

24

25

215
By myself.
Okay. Officer, I would like to direct your attention to
the early morning hours of January 27th. .Did you

respond to the scene of a shooting that morning?

I did.

Where did you rgspond to?

To 1609 East 67th Street in the City of Tacoma.
In Tacoma, Washington?

Correct. |

And what was the nature of the dispatch that sent you

there?'

I was dispatched on a drive-by shooting that had just
occurred.

When did you‘recéive‘the dispatch,‘ao yéu recall?
Approximately 6:59 a.m. |

Whén did you respénd or actually get to'the gscene?

I don't have that writfen down.

Can you estimate how long it todk for you to get there?
Less théﬁ five. |

Okay. In this area where you responded to, is it a
residential area?

Yes, it is.

When you arrived at the scene, who did you contact?

I céntacted Mr. Sok,.S—o—k.'

Is that Ratthana Sok?
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Yeé, it is.
And was he able to provide you information about what
had just occurred?
Yes, he did.
Did you have a chance to view the area where he said the
shooting occurred?
I did.
And thle yoﬁ'wére reviewing that, first éf.ail, did you
observe any evidence of builets striking any part of.the
house or cars? | |
I did.
What do you recall seeing?
Théié1Was what appeared tofbéwé bu11ét hoié‘tO'the‘fight
or the east side of the ovefhead'docf. There appeaféd '
to be what I thought was a bullet hole abéve the
ovérhead door. And there was what appeared té be two

bullet holes in Explorer. I think there was an Explorer

' .SUV that was inside the garage.

Officer, can I show you first what's been admitted as
Plaintiff's_Exhibit 4, and ask you to step'dowh.sincé
you won't be able to see frbﬁ up there?. Aﬁd I will
have -- it might be gasiér if:you come down to the
screén.down here, unleSs:you can'see it on there.

I daﬁiéeé it up here.

can you point out'where you recall seeing the .

'Testimony'qffAﬁmin Keen
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bullet holes?

Appears to be one here, and I think thé‘only one is a
little bit lower.

Going to be difficult to see on the screen.

Here it is. Right here.

You are pointing to the right of the open door?
That's correct.

And you referenced the Ford Explorer. Showing you
what's been édmitted aé Plaintiff's 7. Where's the
damage that yoﬁ saw on that?

Right here.

‘Just above the taillight there?

~ Yes.

And you'aléo‘séid there was somethiﬁg eise»ih the Ford
Explérer. Do you see‘tha; on that photo?' This is
Plaintiff's 5.

This.is the back of the vehicle; looking from the
passenger side. ihere was a -- appeared toibe-a hole or

fresh damage up here.

., Do you recall any fresh damage on the Acura located in

the garage?

Yes, I do.

Showing what you has been admitted as Plaintiff's 9,
what do you recall seeing on that Acura?

What appeared;to~be a fresh‘gougéwdn the bumper of the
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Acura.
The bumper to the left of the license plate?

That's correct.

In terms of evidence that was recovered at the scene,
did you recover any shell casings or spent bullets?

I did not, no.

Did you see anything?

Yes.
What is it you observed there?

Was a shell casing'on the driveway.

Was it a casing or bullet?

 Casing.

I am going to show you what's been -- actually, go ahead
I will show you what has been marked as Plaintiff's-
Exhibit 6. Do you recognize that photograph?

Yes, I do.

"And that is your flashlight in the photograph?

It is.

What is it sitting next to?.

To a spent cartridge.

pid you use the flashlight to mark that?

Yes, so no one -- number.bne, so.nqbody would disturb it

'prior*to_forénsics getting there.

";:Qﬁtfqg the -- past the ‘driveway area, the sidewalk area,

"Téstiﬁohy;of_Armin Keen
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do you recall recovering dr seeing any items of
evidence?

Yes.

What is it you saw up there?

Just to the east of the driveway on the sidewalk there
was a white baseball type hét on the ground.

Did you recover the hat yourself?

No, I did not.

Did you'mark it or point it out in any way?

I pointed it oﬁt to the forensic technician; when he

arrived.

Showing you what has been marked as Plaintiff's

Exhibit 10.

Yes.

Do you recognize'what that depicts?

That's the east side‘of the driveway and the hat laying
on the sidewalk.

And you said that you did not recover these items of
evidence. Wﬁj didﬁ;ﬁ ydu také them into evidence?

I wanted them photographed.

And who would do that?

The forensic technician.

Do you recall who responded?

Technician Baérslag;

When you spoke to Ratthana Sok, was he able to give you

'Téstimdny of Armin Keen
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a description of the person who shot at him?
Yes, he did.

Physical description?
Yes.

How about clothing?

Yes.

Did he also indicate whether he knew the name of the

" person?

He made a statement, said it looked like Alex.

And he used the name Alex?

Correct.
VAnd_ih‘terms of the physical description, did he make *

mention of the pefsoﬁ.Wearing a hat?

Yes, he did.

And on the height, what did he indicate for the height?

Height was five foot two.

And weight?
125 to 130.
Did you ask him about facial hair?

I did.

:Do you remember if he said anything about that?

I don't recall if hé séid anything about fac%ai hair.
'Whilévyou were at the Spk:residence'speaking with
 Ra£ﬁh§ﬁé:Sok, did‘yéu leérnféboutARatthéna'Sok and

’fVea$n$f$ok?

TéstimonY-of Arﬁin Keen




10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

That is his brother?
Yes.

Yes.

Okay. And were you aware that Veasna Sok had some
connection to the Trang Dai matter?

His mother told me, after I had been there for awhile.
Based upon that information, did you make a phone call
to a detective?

I did.

What detective did you call?

Detective Davidson.

Why did you call him?

'Mrs. Sok said that she had already been in contact with

DeteqtiveiDévidson and felt that he should know what was
going on now. |
Okay. Were you there when the forensic technician,

Mr. Baarslag, arrived?

Yes, I was. 4 | -

And yOﬁ indicated that you had marked these itéms of
evidence. Did you ensure that they were pointed out to
him?

Yes, I did.

Were you also present when Detective Davidson arrived?

Yes, I was.

And the following day, were‘yqu.preSent after the
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defendant was arrested?
I went to the house with Detective Davidson. Yes.
And was your role to transport the defendant from the
house to the police station?
That's correct.
And other than that, did you have any other contact with
the defendant?
No, Iidid not .
MS. WAGNER: Thank you. - I have nothirg further.
THE COURT: Mr. Walker?
MR. WALKER: Thank you.

CROSSfEXAMINATION

BY MR. WALKER:

Q

A

“t

Officer, so you were the first one to the scene?

- That's correct.

Now, what's the purpose of the police-report?
To write.down what had_happened at the sceﬁe.
Okay. 'Descriptions.are'péfticularly impbrtant'when you
are the firsf one at the scene; is that fair?

True.

So, that's why, is it not, that when you took

-~

_information down from Mr. Sok, you made sure that that's

exaCtly what he said; is that correct?

That's correct.

“And:thét;s why you put in quotationms, "It looked ‘like

' Testimony of Armin Keen . - -
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Alex," because that's exactly what he said; is that

correct?

That's what he said; yes.

And you also put down there on your description, did you
not, that subject was 17 or 18 years old? Is that
correct?

Yes. I am sorry.

And you actually put “wpite race"; is that correct?
Cofréct;

Now, you also put in there that Mr. Sok told you that
after he was asked about a cigaretté and told that he
didn}t smoke, that he‘séw the chrome barrel of a gun
come out of the right‘coat of the suspect; is that
correct? VPage three.

Yes.

And he essentially immédiately ran as soon as he saw

that.

Yes. o ’ -

And as far as your description is concerned, there's
nothing in there about a mustache, right?

Not on the report, no.

- And there's nothing in there about facial hair.

No.

~MR. WALKER: All I have.
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REDIRECT EXAMINATION.

BY MS. WAGNER:

Q Do you remember if he said anything aboeut that?

. A I don't recall.

MS. WAGNER: That's all I have.
MR. WALKER: Briefly.
RECROSS EXAMINATION

BY MR. WALKER:

o] You put down in the deséription everything that you
questioned Mr. Sok about as far as a description of the
suépect;'is,that correct?

A- Yes.

MR. WALKER: All T have. E
MS; WAGNER : ”Noﬁhing further. |
THE COURT: All right, thank you. You may step down.
-(Witnesé excused.) |
MS. WAGNER: State Yill call Hank Baarsiag.
MI-.IANK'BAARSLAG | -
having been called as a witness by the State, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MS. WAGNER:

Q ~Gobd morning.

A GQQa morning.

'Q Ebrwthe'feCOrd, pléage stété your full name’and_spell
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your last name?

Hank Baarslag, B-a-a-r-s-l-a-g.

Where are you currently employed?

Tacoma Police Department.

In what capacity?

Forensic specialist.

How long have you been a forensic specialist?
22 yeafs.

What are the duties of a forensic specialist?

| Respond to crime scenes to photograph the scene, to

collect evidence, to document the scene overall.

What sort of training have you received in relation to

your duties?

~ FBI schools, basic fingerprint school, Washington State

Criminal Justice Training Commission Crime Scene
Investigation School. Several photographic schools put

on by Kodak and Nikon and others.

And what sort of training or experience do you have with.

fifeérms ana césings,.spéht bullets, that sért of ﬁhing?
I have basic experience with firearms.

Such as something taught within fhe Criminal Justice
Training Commission oxr --

No. What I learned in the military.

Okay.

THE COURT: Excuse me, just a second Miss Wagner, is

Testimony of Hank Baarslag

-

e

i

o




ey

o

10

11
1z

13

15
16
17
18 :"
19
20
21 |

22

24.'

25 -

14

23 .

226

that gentleman with you?
MS. WAGNER: He's an employee, he's not a witness.
THE COURT: Not a witness. Thank yeu, go ahead.
(By Ms. Wagner) Mr. Baarslag, I would like to go ahead
and direct your attention to the mofning of January 27th
of this year. Did you respond to a crime scene on, I
think, East 69th?
I did.
How were you called to that crime scene?
By Offiéer Keen.
What time did you receive the call?

When I received the call at 7:10 in the morning.

- What time did YOu arrive?

I arrived at 7:38 in the morning.

Once you got there, who did you initially contact?

‘Officer Keen.

"And did Mr. or Officer Keen give you a description of

what had happened?
Basic description, yes.

Once you got there, were any items of evidence pointed

out to you?

:Yes, there were.
V-What was pointed out to you?
,jSeVeral‘holes'in the residence, in the garage, which

'voffiéer Keenubéligvéd to be bullét‘impact.holes.
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Did you observe those yourself?

I did.

Did you agree with that assessment?

I did.

And did you take photographs of those items, those
bullet holes?

T did.

Showing you -- and I am going to ask that you step -
down -- showing what you has been admitted as
Plaintiff's Exhibit 4, do you recognize this photograph?
Yes, I do. It's a photograph I took of the exterior of
the garége of the residence. It's almdst extreme east
end of the face of,the garage.

And I know it's difficult to see on the screén, but the
bullet holes that.you referred to, are ﬁhéy shown'in
this photograph?

Yes.

And I don't know if you want to use the screen or come
down here, if it's any éasief‘couid you point out --
This was one.

You are referring to just above the garage?

Just above the garage opening, yes.

Okay. .

This is one. .This was a second one.

Now, you are pointing to anothér one just to the right

‘“Testimony of Hank Baarslag
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of the first one a little higher above?
That's correct.
And where was the third one you saw? -

That one is right there.

Okay. You are pointing to a spot just to the right of
the open garage door?

Yes.

And if you could stay;there. pid ?ou'see aﬁy damage tq

the vehicles?

I did.

Showing you first what's been admitted as Plaintiff's"

"Exhibit 7. Do you recognize that photograph?

‘That's the rear end of the Ford Explorer that was

located in the garégé.

.Going to ask you to step a little more to the side, ndt

block the jurors' view. That's a photograph you took?

Yes, it is.

' Does that show one of the bullet holes?

It-does.

Where is ﬁhat? )
Right there at the hole.
Just~abbve the lights there?

Above the taillight, yes.

Did you observe anything else on that Ford Explorer?

1 did.

TeétimbnyﬂquHank Baarslag - SR
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this is a photograph you took?
It is, yes.

What does this depict?

This depicts a bullet impact at the top of the wvehicle.

And where is that?

Right there.

Just at the'corner edge of the top of the véhiéle?
Yes.

Do you remember a second vehicle being in the garage?
I do.

What was that?

. It was a white Honda Acura.

:Showing you what haé been admitted as Plaintiff's

Exhibit 9. D6~yoﬁ recognize that?

That's the vehicle that was in the garage next to‘the_
Fbrd Explorer, yes.

Did you also take that photo?

I_did.. |

And is there any bullet impact depicted on that?

Yes, there is.

Where is that?

It's right there on the bumper.

Just to the left of the license?

Yes.

229
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Was there evidence located just outside of the -garage?

There was, yes.

What was'located there? . -

It was a spent slug.

When you say slug, what do you mean?

Bullet.

I am going to show you what's been marked as Plaintiff's
Exhibit 6 and ask if you can recognize that:
I do, it's a photograph I took of spent bullét on the
driveway just outside the opening of the Qarage;
That is an accurate depiction of that scene?
Yes; it is.
-MSQ'WAGNER: State would bffe£ P1aintiff's 6.
‘MR.-WALKER; No objection.’
THE COURT: 6 will be admitted.
MS. WAGNER: Move to publish. |
THE COURT: Granted.
{By Ms. Wégnér). Mr.'Baérsiag; if you could point out

to the jury what you referred to when you say the spent

| slug.

This.

You are pointing to the item next to the flashlight?

Yes.

You can see the';icense plate that is the Ford Explorer?

That :is, yes.

Testimony of Hank Baarslag
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That was located just outside the garage?

The spent slug?

Yeah.

Yes.

And one more item. Do you recall seeing something out
in the sidewalk?

I do.

What was that?

Did you take a photograph of that?
I did. |
Showingvyoﬁ what has been marked as Plaintiff's 10, do
you recognize that?
That's the cap that I photographed on the sidewalk just
east of the residence. | | |

MS. WAGNER: State would offer Plaintiff's 10.

MR. WALKER: No objection.

THE COURT: 10 will be admitted.

MS. WAGNER: Move to have publish.

THE COURT: Granted.
YBy Ms. Wagner) Mr. Baarslag, if you would give thé
jury where this is in relation to the house?
This is the drivewa? to the residence. Coming from the
street into the driveway, and ﬁhis is the sidewalk.

Looking east from the driveway.
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And in relation to showing you what has been admitted
Plaintiff's 1, if you could put this hat in the

photograph, approximately where would it have been

located?

Right there.

You are pointing to the sidewalk area in front of the
fence?

Yes.

Thank you. You can go ahead and grab a seat. The spent

bullet and the hat, did you také those items into

evidence?
Yes.

Showing you first what's been marked as Plaintiff's

.Exhibit 13. Ask you to take a loock at that. Do you *

recognize that?

I recognize my writing, the case number on the outside

of the paper'bag. -

AﬁdithatAdaSé nutber refers to which case?

The case that I proceeded to take the photographs of.

And go ahead, if you could Qpen-thét. Do you recognize

that?

That's the cap I collected from the sidewalk there.
.MS.'WAGNER: The State would offef Plaintiff's 13.

‘,MR.‘WALKER:‘ No objection/leur Honof;

THE COURT: Exhibit 13 will be admitted. Is the cap
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itself marked or just the bag?
MS. WAGNER: The bag. Just the bag, Your Honor.

THE COURT: Okay.

MS. WAGNER: Thank you. If you could go ahead and

put that back in the bag.

(By Ms. Wagner) And the spent slug found outside the
garage, did you also recover that?

Excuse me, yes, I did.

And showing youbwhat has been marked Plaintiff's Exhibit
11. Do you recognize that?

I do.

And how do you recognize it?

By my Qriting of the case number on the outside of the
envelope. |

That is the same case number that's on the outside bag
with the hat, Plaintiff's 13?

Yes, it is.

Could you please open that? Do you want scissors?

I have aiknife}here;

And what's inside Plaintiff's 13 ;— or I am sorry --
THE COURT: 11.
MS. WAGNER: Thank you.

Spent bullet.

(By Ms. Wagner) Is that the one-you.reCOVered-outside

the garage?
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Yes, it is.

MS. WAGNER: State would offer Plaintiff's 11.

MR. WALKER: No objection. -

THE COURT: Exhibit 11 Qill be admitted.
(By Ms. Wagner) Mr. Baarslag, when you -~ could you
explain when you say "spent bullet," something actually
been‘fired from a gun?
Yes.
Can you tell by the way it looked whether it hit

anything and dropped?

- Well, in my opinion, it's deformed so, it did strike

something after leaving the gun.

Okay. "Have you responded to crime scenes before wheré

‘you have recovered shell casings?

Yes I have.

What is a shell casing? -

Casihg is the deviceHFPat gontained the powder Which,
>whén the WeapOn“iS'fired, pdﬁder iénites ihsidetthe'
casing to expel the bullet from the gun. The casing
does not go with a bullet, it stays -- in some cases it
will stay with thé gun.

In what CASes'does the casing stay with the gun?

In the\daéé of a handgun, it would be what they call a

revolver.- It's a style of weapon in which the live

‘builétéhﬁthe‘uﬁfiréd:rounds)“are placéd in‘a cylinder

Testimoﬁy1bfgﬁank-Béérslag '
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which rotates to bring each successive bullet up to the

firing position.

So, when the bullet is fired, the casing remains within

the cylinder?
In that type of weapon, yes.
So, the situation is wherever you recover casings at the
scene, those were fired from what type of gun?
That would be what they call a semiaqtomatic pistol, in
which they would be ejected or forcibly thrown from the
weapon upon firing of the -- of that round.
And generally how many bullets will é,revolvef hold?
Generally they hold six. Some weapons hold five, and
some havevbeenvupjtq nine, |

MS;'WAGNER:' Thank you, Ilhave nothiﬁg fuither.,

THE COURT: Any questions, Mr. ﬁélker?

MR. WALKER: Yes, Your Honof.

CROSS-EXAMINATION

BY MR. WALKER: , -

Q

A

Did yoﬁ check the eﬁidence for fihgerprints?

No.

You.didn't?

No. |

You didn't find any fingerprints on the hat or anything.

No.

MR. WALKER: Okay, that's all I Have.
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REDIRECT EXAMINATION

BY MS. WAGNER:

Q Mr. Baarslag, with regard to fingerprints, first on an

expended bullet, what are the difficulties involved in
trying to find fingerprints on an expended bullet?
Well, it depends on what the bullet struck after it was

fired from the weapon. Probability is high that it

‘would strike something or some things, and in which case

would remove evidence fingerprint and other evidence

from the bullet.

Okay{ And the heated gases that expand a bullet, does

‘that have any effect on whether a fingerprint can be *

.'recbvéred from a bullet?

And in'teims of cloth, the hat, what aretthe -
difficulties in recovering é fingerprint from cloth?
it would be almost imp?ssible to recover fingerprint
from ciéth, ffém‘fabric; |

Why is that?

Because it's not a surface that would lend itself to

retaining the detail that would be in a fingerprint such

as on a,piecenof.glass, piece of polished metal or any

other very smooth hard surface.
MS. WAGNER: Thark you.

THEgCQURT“ Ahythiﬁg élée?

'Tesﬁiﬁdﬁy 9ffHank Baarslag -
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RECROSS EXAMINATION

BY MR. WALKER:

Q Well, bullet casings are pretty hard surface, right?

A The metal, yes.

Q 'How do you load a firearm, such as the casings you
recoyered?

A Are you speaking of revolver or semiautomatic?

Q What kind of -- the bullet was from what kind of weapon?

A I‘ﬁéﬁe no idea. |

Q Okay. For semiautomatic, how do you load that?

A How do you load a semiautomatic?

R Right.

"A | Well, générally, they are loaded into a méta; device, .

sheet metal deviée, which is called a clip,'and théy're
presséd in one by one to increasingly press'aéainét a
spring thaf's pressing.back against themluntil the
maximuﬁ_number of rounds can be put in that clip.

Q So you have got to put_them‘in one at a time?

A Ohe aﬁlé:tiﬁe, yes.

Q And so it's possible to get a fingerprint from even a
spent casing?

A Yes.

MR. WALKER: All I have.
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FURTHER REDIRECT EXAMINATION

BY MS. WAGNER:

Q

Let's be very clear about this. What you recovered,
Plaintiff's 13, I believe. The weapon, what is it, 117
Number 11.

That is a spent bullet, not a casing; correct?

That's correct.

And again, for the benefit of thé~jury, whéé's the
difference between the casing and a bullet?

Bullet is the part that leaves the gun to strike the
intended target. The casing is the container of the
powder, which actually upon ignition expels the bullet
fréﬁ the gun. | N |
And it's the éésing that, at least in the situation of
the revolver, goes with the gun?

That 's dorréct. -

In someone's loading the bullet, fingerprints are likely

on the casing?-
Most likely, yes.
MR. WALKER: No follow up.
THE“CQURT; Thank you. You may step down.
(Witness excused,)-
VTHE COURT: Do we.have all the exhibits?

MS. WAGNER: State will next call Detective Tom

' Davidson.
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THE COURT: Folks, if you want to stand up take a
quick stretch, you can do so while we are waiting for
the long walk from the back door.

TOM DAVIDSON

having been called as a witness by the State, being first

duly sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MS. WAGNER:

Good mbrning, Detective.
Good morning.

For the record, would you please state your full name
spell your last name?

Tom Davidson, D-a-v-i-d-s-o-n.

‘Where are you currently employed?

Tacoma Police Department.

How long have you been with the department?

20 years.

What is your current rank? -

Déteétive.

And any particular area?

I work the homicide assault unit.

And how long have you been assigned as a homicide
detectivé?

Since 1994.

Detéctive, back in July 1998, were you assigned as the
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lead detective on the Trang Dai murder case?

Yes.

And what does it mean to be the lead detective?

Well, I oversee all aspects of the investigation. It's
my responsibility to make sure that the case is
in&estigated fully. Being the lead, I do, you know, the
majority of the work myself, and then those tasks that

get farmed out to”other pedple, I have to make sure that

‘they are all followed up on appropriately.

And when specifically did the Trang Dai killings occur?

In the early morning hours of July 5 of 1998.
With regard to those murders, how,many‘peoplevwere

_’kilied”iﬁjthat éafe that morhing?

Five. | 3
How many‘ofhers were WOunded?

Five others. |

Subéequent invesﬁigation revealed that several people
wé%e:inv01Ved'ih thig? | |

Yes. |

How many people were ultimately arrested?

Eight.

And of the persons arrested, was one of them a young

- ‘male by the name Qf'Veasna Sok?
Yes.

- Veasna Sok, what was he ultimately charged with, if you

Testiﬁbﬁyabf'Tbm'bavidsdh-ff -
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know?
He's charged with five counts of aggravated‘murder, and
five counts of first degree assault.
And is that case still pending?
Yes.
As the lead detective in the case, do you have regular
contact with thé‘prosecutor who's handling the case?
?es.
So{'are you=familiafvwith what's happened with the
Trang Dal case since it's been charged?
Yes.
In about May of 1999, did Veasna. Sok, one of the
defendants, agree to cooperate with the State?
Yes.
What was -- I doh't want to go into the detéils-but, in
essence, what was the agreement?
Well, the agieement waé for testimony against the other
charged codefendants fqr‘a specific jail sentence.
A few'mohghs éftéf Véasﬁa Sok agreed to cooﬁéfaﬁeiwith
the State, did an ineident occur with some of the other
codefendants in court?
Yeé,_it did.

MR. WALKER: Objection, relevancy.

MS. WAGNER: Probably would need to argue this,

Your Honor.
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THE COURT: Okay. Folks, you are going to have to
take a brief trip to the jury room, ahd we will call you
back as quickly as we can.

(Jury not present.)

MS. WAGNER: Your Honor, I made mention of this in my
0peﬁing statement. This is simply the incident where
Veasna Sok was assaulted by codefendants and that's all
I intend to go into. Just that the assault%OCCurred.
And despite that, he still maintained his agreement to
cooperate with the State.

MR.,WALKERE Dpn'tvthey have to show that has soﬁe
tie to my client? What's the relevance? .Don't they . ?
have to-shbW‘that.my~éiient“w0uld’havé knowledge of
that? I don‘t‘think ﬁhe newspaper article thé? are
going to proauce even-speaksto that.

THE COURT: Well, I'll éllow, I guess, a limited

entry into that area. I think it's relevant to the

State's theory that it wasn't until the most recent

attempted assault upon the younger brother that Veasna

pulled back from his cooperation. That's my

understanding of the theory.

MS. WAGNER: That is, and I don't intend to go into
any more than that;
*THE,COURT;u Let's bring the jury back..

(Jury present.)
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THE COURT: Okay.

MS. WAGNER: Thank you, Your Honor.
(By Ms. Wagner) Detective, a few months after Veasna
Sok agreed to tesﬁify, did an incident occur between
Veasna and two of his codefendants?
Yes, it did.
And what occurred, just a brief statement of what
happened?
He!WaS'aSSaulted in the courtréom-by two of his

codefendants during a hearing.

And what were the name of the two codefendants?

- Jimmie Chea and Johnny Phet.

And Jimmie Chea, ddesvhe.haVe a nickname?

cricket.

And Johnny, aoes hé have a nickname?

fes, Little Clumsy. o

Despite that assault, did Veasna Sok still abide by his
agreement to cqoperate with the State at that time?

He did; yeshl |

I want teo focus your attention to January 27 of this
yeér. Did‘you learn of a shooting reléting_to Veasna
Sok's brother, Ratthana Sok?

Yes.

Did you respond to the shooting that day?

Yes, I did.

3
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Where was that at?

1609 East 67th Street.

Now, given you're a homicide detective, were you
assigned to investigate the shooting just because it's
the relationship between Veasna and Ratthana?

Yes.

Okay. Did you then become tﬁe lead detective for this
shooting on January 27th?i

Yes.

Although I am going to go into some detail about the
investigation, let me ask you this: After the shooting,
within a short tiﬁe'afterzthe‘shooting,-did Veasﬁa_Sok
chéﬁgé“ﬁis‘miﬁd“ébout cooperéting with'ﬁhe State? VE
Yes, he did. |

About how lohg after thé shooting?

I'm not sure éxéctly, bﬁt it was not very long at all.
Couple weeks?

I beiiéve‘so.'”
Okay. Once you learned of the shooting at Ratthana

Sok's house, did you respond to the house?

Yes.

5Andvdid-you have contact with Ratthana Sok?

Yes, I did.

Who was at the scene whenVYOu responded?

‘Patrol Officer Armin Keén;was there; my partner,

TeStimonyﬂoifIquDaVidSOn
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Detective John Ringer, accompanied me to the scene. And
I believe Forensics Officer Baarslag was there as well

as Ratthana's father and member of the community, a

family friend. -

Did you see any of the damage that had been caused by
the shooting? Did you observe that yourself?

Yes.

What do you remember seeing?

There were two buliet holes in the back of the Ford
Explorer that haa,been’parked in their garage. I also
saw two bullet holes in the siding of the garage, one
above the garage door, and one as you are looking at it,
to the rightvside, which would have been_thé eést.sid..ef
Do remember démage to a white Acﬁra that-Was.théré?
Yes.' There was é‘mérk on‘ﬁhe bumper that we fhough;

could have possibly been caused by a bullet or

ricocheting bullet.

Did you have the bppdrtunity to interview Ratthana Sok
at that time? |

Yes.

Was he able to provide you with a description of the

person who shot at him?

'Yes.

Did he give you -any indication that he knew who this

person was?
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Yes, he did.
And what was that indication that he was able to give
you? -
He told me that the person that shot at him was someone

he knew by the name of Alex.

Did Ratthana Sok méntion the vehicle that the defendant

had been in prior to the shooting?

. Yes.

What was that vehicle?

A newer Honda Civic. He said it was black in color. He
said it had five star sharp wheels, is what he called

those.

description?

Yes.

What aboutithe physical description?

Yes. He said the suspect was a Cambodian male, 17 to 18
yeais of age; five-two té five?three,'izs to 130 pounds,
with.a shaved head and a mustache.

Do you know -- at this point, did yoﬁ have any idea who

 the shooter was, other than you had the name of Alex?

No, I did not.

‘Did Ratthana Sok‘provide youvwith:SQme information that
- he had seen someone hé;thought might have been the

shooter in‘the'neighbb?hodd prior to the shooting? -

: Testimdnylof“Tévaavidson
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Yes.

And what did he tell you about when he saw this person?
He said that was the day before.

Okay.

At 7:15 in the morning.

Did Ratthana indicate whether he knew if Alex lived in

the neighborhood or not?

He said he was not sure'where he lived, but he felt he

lived in the neighbérhbod>somewhere.
Given that you had this information about a physical

description, possible name, did you make a decision

about taking Ratthana to the police station to show him

a display of photographs?

Yes.. | |

Okay. And was that done on a system that has a data
base of thousands of photographsé

Yes.

And in terms of how you bring up_the information, can
you type iﬁ différent parameﬁers?

Yes.

And the initial parameters thatAyou typed in,'what were
they?

Ipitial parameters were the first name of Alex, spelled

' A-l-e-x, race Asian, and sex male.

Did that bring up a group of photographs?
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Yes.

Do you recall how many photographs?

It brought up 12 photographs. -

And some were duplicative?

Yes, depicting five different people.

Did Ratthana view those?

Yes.

Was:he able to pick anyone out as the perséﬁ who shot at
him?

No, said he wasn't there.

Did you then change the parameters?

Yes, I did.

What did you type in ne#t?

I then changed the first name from Alex to Alexander,
saﬁe1race,'Aeian, and sex'malef That‘brought up 24
photbgraphs'depidting seven differépt‘people. Now, ‘some

of those people were the same that came up in the first

12.

Did'Ratthana view that series of photographs?
Yes, he did.
Were all the photographs displayed on the same screen?

Yes, they were.

Okay. Within‘this_seéondlbatch of photographs,'was he

able to identify anyone?

Yes N
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And what was his identification?
He identified the defendant, Mr. Riofta.
How positive was Ratthana Sok in his identification?
Well, to quote him, he said, "That's him right there,
I'm positive." |

MR. WALKER: Your Honor, could we have a side-bar?

(Conference off-the-record.)

THE COURT: Apparently needs to use the rest room.

(Defendant left the courtroom.)

JUROR: May we stand up?
THE COURT: Sure.

(Defendant returned.)

MR. WALKER: Thank you, - Your Honor.

(By Ms. Wagner) Detective Davidson, after Ratthana Sok

looked at the picture of the defense, identified'him,

were you able to find an address for the defendant?

Yes.

Where was that address? ‘Or Whet_was the address, I

should say.

. It was --

Do you need to refer to your notes?
Let me look at my report real quick. 609 East

Grandview.

In relation to Ratthana Sok's residence, how close is

‘that?
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Well, that would be -- Ratthana's address is in the 1600
block of East 67th; Homestead would be approximately the

2200 block, and he lives in the 6600 block. So just

- about six blocks due east.

And once you had the defendant's name and address, did
you decide to make contact with him?

Yes.

‘What was your purpose of contacting him?

To arrest him.

When was this done?

January 28th, following day.

Did anyone.go with you?

Yes.

'thzwasithat?

Detective Ringer and Patrol Officer Keen.

When Ybu.wént to the defendant's residence, I'm assuming

you knocked on the door?

‘Yes.

Who appeared at the door?

The defendant did.

And dia you ‘advise him why youlwere there?
HevinQitgdvus inside. I introduced myself, asked if we
could come in. He ééid sure. And once insidé, I
inférmed*him hé"wﬁs under arrest. 'And he asked what

for,~and I tb1d:him a shooting thatvhad occurred

' Testimory of Tom Davidson
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yvesterday.
And let me stop you. I know you have made head gestures
toward the defendant. The pefson you arrested on
January 28th, is he present in the courtrooﬁ today?
Yes, the defendant.
And pointing to the gentleman in the yellow shirt?
Yellow shirt, yes. |

MS. WAGNER: Record will reflect the witness has
idéntified the defendant.
(By Ms. Wagner) And is he the same person who was
pointed'out in the photograph by Ratthana Sok?
Yés, he is.
When»you advised the defeﬁdantthat he wés being-placed
under arresﬁ for a shooting‘that had,jusﬁ:ocdurréd»the'
day beforé, whatAwas his responéé?
He yelled, "I didn't shoot no mother fucker yésterday.
I was here drinking all night. I worked yesterday
from -- at The News fribune frém_l:oovto 5:30. I don't

even own no gun, how could I shoot some mother fucker?®

What was his demeanor at this time?

He was very angry.

At that point, did you make a decision to interview him

at the house, or to try and conduct an interview'later?

No, we were going to conduct an interview later down at

the station.
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Did you have the defendant taken to the station?

Yes.

And who transported him there? L

Patrol Officer Keen.

Once he was at the station, did you conduct an interview

at that time?

I did.

Ana pridr to beginning the interview, did you advise him
of his rights?

Yes, I did.

Did he agree to speak to you?

Yes, he did.

‘I should ask you: 'Prior to'1eaving:thefdéfendant's “

residence, did you have the opportunity to speak to hiis

Yes, i did.

into the details of what she
said, butAdid éhé proVide yoﬁ-With some informaﬁioﬁ'f
about' what she knew of the defendant's Qhereabouts that
morning?

Yes.

Or, I am sorfy, the previous morning?

Yes- .

Okayf When youlbegé#ffhg-intérview with the defendant,

did you ask him to account for his activities on

‘Testimony of Tom ‘Davidson
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January 27th?

Yes, I did.

Okay. And if need be, you might need to refer to your
report, but what did he tell yéu that he did on the
27th?
He said that he left his home at about 11:00 in the
morning and caught the bus down to the Red Apple Market,
which is down on 56th and South Tacoma Way. He said he
ph?ned.his boss froﬁ theré, his.bosé at:The'News
Tribune. He said he picked him up next-door to the Red
Apple at Bob's Burger Barn and they went out to Parkland
where he worked goiﬁg dbor—tofdoor, I bélieve,
Mr, Riofta had a hard time eﬁplaining exacﬁly'what'he
wasldging, but I-beliévé it was some typg of sales.'
"Wént door—to;doof and‘he séid'from 1:06 in the
afternoon until 5:30, ‘at which time he‘said his boss
took him, at his reqﬁgst, and-droppéd him off at 44th

and Portland Avenue.

He had phohéd’a friend namédﬁDanhy”Williams, who

| eventually met him there. He said they walked around

for a bit, got a beer somewhefe'on 72nd Street, and that
he then walked home and he said he'arrived home at about
8:30, nine o'clock.

So, that's the day of the shooting, and he began his

activities at eleven o'clock that morning?
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Correct.

Okay. Did you ask the defendant what he héd done the
previous night, Wednesday January 26th?

Yes, I did.

What is it that he told you?

He gtated he had visited with friends named Isaac and
Marty_in Salishanh and that he then had walked home‘ffom
theirlhéuée,rarrived'hpme at-apprbximately,:I beliévéihe
said, somewhere around 10:30,Aeleven_o’clock.

At about this*point in the interview, did you advise ‘the
defendant -that Ratthana Sok was the:person who had been
shot at eér1y in the morning on the .27th? ¥

Yes.

He said he didn't shoot at him.

Did he make a statement about if he had shot at someone?  ’

Yes.

.What is it he said?

He said, "Tf T had shot at someone, I would kill them. -
I am not stupid.enough to get identified;“

Did the defendant make any comment about why he couldn't
ppssibly-have'béen named_as thevsuspect of shooting

Ratthana Sok? . .

‘What did he ‘say?

A5  :¢§§ﬁimOhyZof Tom Davidson -
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He said Ratthana Sok had probably identified him because
he was the oply one that walked up and down his street
everyday.
Did he also make mention about a conspiracy?
Yes. He said it was all a bullshit conspiracy.

Although I asked him what he meant, he couldn't explain

that.

.Did you ask the defendant if he had ever been to the Sok

residéncé béfore?

Yes.

What did he tell you?

He said he had. ﬁe said he had‘been there to visit.
Ratthana's brqther‘Veasna béfore'VeasnaAgot arrestéa.'
When'thé'defendant was‘spéaking about VeaSna,'dia.he
méke»any'COmments about Veasna's thenlsituation in jail?
Yes. He stated that Véaéna was a sucker for snitching
on the Homeys, and that he deserved to get choked up in
céurt»for snitching on Cricket. .
Who was Cricket?

Jimmie Chea.

One of the Trang Dai codefendants?

Correct.

Did the defendant indicate<whether he knew cricket or
Jimmie Chea?

Yes. . He said he had known him for a minute. That{s'
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-what he said;

Did he indicate that he knew someone else better?

Yes. He said he knew one of the other-codefendants

better. He called him Chewy.

Who is Chewy?

Chewy is Ngeth, N-g-e-t-h.

And what is the first name?

Sarun.

Sarun. Also Sarun is one of the Trang Dai defendants?
Yes, he is.

What, if anything, did the defendant say about Chewy in
terms of‘his-knowledge of him or acquaintance“withvhﬁm?

Well,'he.said he used to hang out with him, but,that_he

.

quit hanging out with him because he had a reputation®

for shooting people.

That Chewy had a reputation for shooting people?

Correct,

Did he indicate whether he had any recent contact with

either Cricket or Chewy?

I don't -- I believe he said he hadn;t had any contact

with them recently.

Duringfthe,person or interview with the defendant, did

‘he make mention -of a newspaperAarticle?
Yes, he did.

AWhétAdid‘he-tell you?

‘Testimony of Tom Davidson -
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He said it was a newspaper article that depicted -- in
his wordé, it had the pictures of all the Homeys.

In terms of the newspaper article, did he indicate where
that was located? -

Yes. At his house.

At some point during the inter&iew at about this time,
did he, the defendant, ask you a question about éome
other suspects in this shooting oh-January 27th?

Yes.

What is it he asked you?

‘He asked if -- he asked if he was the only suspect.

And prior to him asking,that, had you made any mention

to the defendant that Ratthana Sok had seen other people

in the car?

I hadn't even mentioned the car.

Okay. What did the defendant say he'wésAwearing on

Thursday the 27th?

He said a red flannel shirt, a black.coqued:T—shirt, I

‘beliéve, uhderheath,'khéki pants. And I can't -- black

shoes I think he said.

And during the course of youruinterviéw with the

defendant, did you makeﬁany observations about whether

he was left or right-handed?
Yes. He signed his rights form with his right hand.

And did YOu observe whether he smoked cigarettes?
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Yes, he did.
He did smoke?

Yes.

In terms of his physical appearance, what observations
did you make in terms of his physical description?
Well, he was 22 years old at thet time. Five-foot-two,
125 pounds, with a mustache and a shaved head.

In terms of the newspaper artlcle, did the defendant

agree to allow you to search his residence?

Yes.

And after completing your interview with the defendant,
did you in fact search his residence?

Yes, I did. ' | ; .

Were you able to recover that newspaper article?

Yes, I was.

Did you take that into evidence?

Yes.

Detective, I am going to show you what has been marked

as Plaintiff's E#hibit 12, and I have taken this out of
the bag, but do You recognize this?

Yes.ev

And how 'is itzyou4recognize it?

Well, thlS 1s the newspaper artlcle deplctlng ‘the elghtg

defendants 1n the Trang Dal case

'That is . the artlcle you took 1nto ev1dence7
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This is ﬁhe article I took into evidence from Alex
Riofta's house, yes.
And was that placed in the plastic bag?
Yes.
Does that contain -- the plastic bég contain the case
humberbfbr this case?
Yesg, it does.

MS. WAGNER: State would offer Plaintiff's 12.

MR. WALKER: Your Honbr, coﬁld-we,take that'ﬁp after
the lunch hour?

THE COURT: Okay.

MS. WAGﬁER: Thig might.acﬁually'be a good time for a
break,'YOur Honor. |

THE COURT: Yes.

Folks,‘I aﬁAgoing ﬁo have YOu take the ﬁoon recess at
this poiht.A We will have you back no later than 1:30.
We will try to get started right at 1:30. Again, the
samevcautionéry instrucpion about not discussing the
case.with anyoné; |

(Jury not present.)

MS. WAGNER: Your Honor, in ﬁerms of my Witnessés
this afternoon, actually going té go'fairly qﬁickly. I
had onevwitﬁess lined up, Randi Wescott. ‘ﬁhen I spoke
to her last night; she thOught she would-be able to

switch shifts on her job. ‘She left me a_méssagefthis
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morning, she's having some difficulty. I am asking my

péralegal to follow-up. I don't know if she's gotten

through to her.

Officer Karl, who recovered the stolen car, had a
surgery consult at one o'clock this afternoon. I might
be able to get him in this afternoon. And then I have
Ali Saleh. I bélieve I will be abie to get him in.
Finiéh up with Detecﬁivé Davidson. If I caﬁ get them
all in; I will be done this afternoon, otherwise might
be a delay until tomorrow morning.

MR. WALKER: Going pretty quick. I told my witnesses
Wednésdéy,vso éhly prqblem is thexrecords. My assistant

is working'on that. Ii might have to call the

prosecutor, if I get desperate. She's the one that

_subpoenaed the stuff, but hopefully that won;t be

necessary.

THE COURT: Okay. You had something on the newspaper

article.

MR. WALKER: Just that --.

TﬁE;COURT: 'Your instruction?

MR. WALKER: Jﬁst.the'inétruction. I dictated it
1ast:hight, ny assistant was- doing it today,'so I will
briﬁévthét. |

'THE COURT: All right. Okay, with that, we will

‘resume at 1:30. And‘Ifhad forgotten yesterday, I have a

TéStimdﬁifbffTom‘DavidSon
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settlement conference today at four o'clock. I will

keep them waiting a-little bit, if we are in the middle

of a witness.
MS. WAGNER: Okay.
" THE COURT: I do need to get to them probably no
later than 4:15.
MR. WALKER: Okay.
THE COURT: See you back at 1:30.

(Recess takén.)
AFTERNOON SESSION

(Jury not present.)
MS. WAGﬁER:. Good aftérnoon, Your Honor.
MR;.WALKER; Géod.afﬁernodn, Your Honor.
THE COURT: To pick up first the issue of thé

defendant's proposed jury instruction. Have you seen

that? -

MS. WAGNER: The 1imiting instruction?

THE COURT: - Yes.

MS. WAGNER: I did; I don't ﬁave any objection to
that.

THE COURT: Okay.

'MR. WALKER: So I know it has been_fequested to have

admitted, the article. Are you just going to read that

+
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instruction when it's admitted, then?

THE COURT: Ms. Wagner is thatA—~

MS. WAGNER: I am sorry?

THE COURT: For me to givé the limiting instruction
when the article is admitted.

MS. WAGNER: I think that would be appropriate,
Your Honor.

MR. WALKER: Great.

THE COURT: All right, then, I won't address the

other proposed jury instructions until later.

MS. WAGNER: Yeah.

THE COURT: Okay?

MS.‘WAGNER: Your Hohor,'with regard to my witnesses,
IAhave_Mr.‘Ali-Saleh'coming in this afternobn;v I spéke
to him at‘noon,‘he was coming dbwn from Seattle. Whgt i‘_
would ask thé cpurt, he will go on after Detective |

Davidson. If I could have a brief recess just to make

‘sure he's out here."My'Othér”witness) Miss'Randi‘

Wescott. I did confirm she was ndtlable to get off of
work. Her boss confirmed that. I am wonder if the
court would start a little bit early tomorrow morning.

She has an appointment in the morning, she thbught if we

.startéd‘ninefish, around there, her testimony will be

Very.quCk, I can get her done,:she can go off to her

.appbiﬁﬁment; and I believe I could put Officer Karl on

' Testimony of Tom Davidson
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after that. Get through with this.

THE COURT: Mr. Walker?

MR. WALKER: No objection.

THE COURT: Okay. We will start tomorrow at';:oo.

Just want to put another matter on the record. My
judicial assistant received a phone call over the noon
hour from someone who identified herself as Mr. Riofta's
sister'wantiqg to know. when the hearing was scheduled.
And she aéviséd the pérSOn.that theie was éctually é
trial and it Qas occurring at this time. So, we should
be aware of that communication. Okay?

MS. WAGNER: In terms, then, Your Hono:, this
afternoon, I will‘—- at' the end ovar.'Saleh's
testimony, that will be it for the witﬁesses this
afternoon.

THE COURT: Okay. All right? Let's Qo ahead and get
the jury in and we can start.

(quy pfesent,)

THE COURf:>»bkay, please be seated. Weicome baék.

We will continue with Detective Davidson.

MS. WAGNER: Your Honor, I h%d’made_a motion to admit
Plaintiff's'iz.

MR. WALKER: I have no objection, subject to the
court's inétruction.

THE COURT: All right. Are you planning to publish

T
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this to the --

MS. WAGNER: Not at this time, Your Honor.

THE COURT: Okay. Exhibit 12, you have heard
reference to as the newspaper article. I am going to
read you an instruction at this pointbas to what
ultimately you are to do with that newspaper article.

You are instructed that you ére not to consider any
informatibn prévided tb'yﬁﬁ in the newspaéef article
submitted into evidence involving the Trang Dai incident
e#cept.as ﬁo whether it is relevant to the issue in this
case involving an alléged motive and for no other
purposé.‘

Okayé

MS. WAGNER: Is the court admitting --

THE COURT: Yes. I will admit Exhibit 12.

MS. WAGNER: Thank you.

(By Ms. Wagner) Goodlgftérnoon, again, Detective.
Goo&-afterhogn; | o | |
You indicated that you have obtained the article from
the defendant's residence. Did you, dﬁring the search
of that residenCe, ever locate the weapon used in the
éhooting?

ﬁo(g' |

And.dqring'the‘cédrse of yéur search of the résidencé,

did’y@u‘héve:an bpbbrtunity7to épeak té the defendant's
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able to provide you with some information with regard to

one of the persons shown in that article?

Yes.

You ﬁeré_awaré that a newer Honda was used or had
transported the defendant to the shooting?

Yes.

And did you become4aware of a Honda being recovered a
feﬁ days after the shooting?

Yes. | |

Who was the owner of that Honda,_if you recall?

Mr. Ali Saleht I believe.A

Did you have occasion to speak to Mr. Saleh or Saleh?

Yes.

Whén was that?
It:was éeveral days after I had arrested Mr. Riofta.
And yoﬁ had knowledge thét outside of the victim's

residence, actually on the sidewalk between where the

.car would have been parked‘and.the house, a white hat

had been recovered?

Yes.
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Did you speak to Mr. Saleh about that white hat?
Well, what I asked Mr; Saleh was: Had the suspects that
had stolen his car, taken anything from the car or left
anything that belonged to them behind in the car? 2And
he stated --

ﬁR. WALKER: Objection, that would be hearsay.

THE COURT: Sustained.
(By Ms,:Wagner) Withoﬁﬁ éoing into the détéils
provided by Mr. Saleh, you did question him --
Yes.
.- about a white hat?
Yes. |
Was hé‘éble'to provid¢ youswith information about a haﬁ?
Yes. :

MR. WALKER: _Objection, based on hearsay.

THE COURT: «Ovefruled.
(By’Ms.jWagner) Did you have an opportunity to view
the Honda —- .
Yes.
-- belonging to Mr. Saleh?
Ygs.
Where-wés thatfviewgd at?

Burns. Towing.

‘Showing you what has been marked Plaintiff's Exhibits 2

»and 3. DolYou'fecbgnize what's depicted in those
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photos?

Yes.

Okay. And how is it you recognize that?
Well,JI was there when the vehicle was processed;“and
these photographs were taken and these wére’photographs
of Mr. Saleh's car;

You were present when they were taken?

Yes.

And is that an accurate'depiction in both photographs of

the Honda belonging to Mr. Saleh?

Yes.

MS. WAGNER£ state would offer Plaintiff's 2 and 3.

MRf'WALKER: I have no objection. |

THE COﬁRT: Exhibits 2 and 3 will be admitted.

MS. WAGNER: Move to publish, Your Honor.

THE COURT: Granted;

'MS. WAGNER: Showing you first what is marked
Plaintiff's 3, and next Plaintiff's Exhibit 2. |
(By Ms. Wagner) ﬁid you also hévé.pccasién to'speak
with the -- a woman, Miss Randi Wescott?
Yes.
Do you know where the Honda was ultimately recovered at?
ves. Was on a cul-de-sac in front of -- may 1 check my. |
report? |

That would refresh your memnoxry?
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Yes, I éan't remember the exact address. It was
recovered on the street in front of 2107 East 65th
Street.

Do you know what day it was initially reported
recovered?

Officer recovered the vehicle on the 29th.

ﬁad it been discovered prior to that time?

Yes.
When wés it discovered in front of that location?
I believe Miss Wescott stated that she had seen --
MR. WALKER: Objectiqn, Your Honor, this is hearsay.
THE COURT: Sustained.
(By Ms. Wégner) With regard to the lécatiénvwhére the
Honda was recoveréd, are yoﬁ familiar with that location
in relation to the defendant's residence?
Yes.
How close is that where the Honda was recovered from the
déféﬂdéntis'reéidencé?
Well, if you take the streets, if's within a few blocks.
However, there‘é a fié1d4y§u can cut through which takes
you almosf -- not very far‘at,all, maybe a block.
Okay. The field betweén where it was récovéred,andvthe

defendant's residence?

Yes.

ﬁ‘,Was,EhefHonda prodeésea_fér'latent,fingerpriﬁts?
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Yeg, it was.

Were any recovered?

No.

You testified there in the course of your interview with
the defendant he provided you with the names of several
people he had been with after eleven o'clock on the
27th?
Yes, yes, yes.
Qr.contéét.—— did you make an effort ﬁo cdntact.thOSe
people?
I did.
Were you able to find anyone during the course of‘ydur
investigation who had had khowledge of the defendant's
activitiés prior to eleven o'clock on the 27th? |
No. |

MR. WALKER: Your Honor, I guess I have to ébject,
move to strike for relgvancy. A;m. or p.m.? Maybe it's
the erm.of thg qugstion. -

THE COURT: Can we havé éome cléfification dh'
speeific time period that you are talking about?

MS. WAGNER: I am referring ﬁd lliOQ in the morning
on the 27th.

MR. WALKER: I'li withdraw.ény~bbjectibn, based on
that clarification.

THE COURT: All right.
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THE WITﬁESS: No, I wasn't able to find that.
MS. WAGNER: 'That's all I héve at this time,
Your Honor. I may have to recall Detective Davidson,
but for the time being, I have no other questions.

THE COURT: Okay.

CROSS-EXAMINATION

BY MR. WALKER:

Q

Detective, did you speak to my client's mother's
husband?
She said that he was suffering from diminished capacity.

I had her ask him if he remembered anything about the

-26th or 27th,-and he said no.

Well, let's talk‘aboﬁP your report here. . You spoke with
the victim the same day that the incident happened.

Yes.

And he gave you some information -~

Yes.

-- about a suspect.

- Yes.
17 or 18 years old.

Yes.

Now, Mr. Riofta is not 17-6r»18‘yeafs old, is he?

No.
- How old is he?

. Well, he was 22 at that time.
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How old is he?

23 now.

When you arrested him, it was a month before his

birthday, so almost 23, right?

Yes.

Okay. And you were told by Mr. Sok, the victim, that
fhe subject had a muétache.

Yes.

And é éhavéd head.

Yes.

~But then you wefe also told that the subject was wearing

a hat at the time.

There was a hat, yes, that had been left at the scene. -

Wéll, in'your report -4‘wdula‘y§ﬁ refer Eo yqur report
pagéé -- bottom pége 1, ﬁop of page 27? |

Where is that nowé

Bottom of page 1, top of page 2.

Yes. -

Does it not say, “Sok-descfibéd the shooter as a
Cambodiah male, 17, 18 years éf age, five-two or
five-three, 125 to 130 with musfache and shaved head"?
Yes.

That's how he described him?

Yes.

So, it wasn't'really relevant thefe was a hat there, as
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far as his description; is that correct?
No, it is not, because he also said he was wearing baggy
blue jeans, black cotton button-up, gldves -- black
gloves, white cap, which had been found at the scene.

He said that afterwards?

Yeah, when I was getting the description from him.

- Now, so you said the guy was bald, and he had a hat --

Shaved head, and a hat, ves.

Did he say, "I saw he was bald" or not?

He said he had a shaved head. That's what he said.

Did ﬁé say he saw that he was bald?

I am teliing you he Said, "He had a shaved head."

I amjﬁoﬁ aéking --

fhat's what he said.

But did he say also that he had seen at that time that
the subject was bald?

I didnft.ask him speciﬁica}ly.

' -Okay. That;s_what I was asking.

Okay.

He didn't say anything about facial hair on the chin,

‘did he?

No.

And did he not tell you that‘hethad:seen the subject the

»'day.befdre the,éhoo;ing, the morning before the

- ~shooting? - B o,
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Yes, he did.
And he didn't say, "I don't remember if it was two or
three days," he said "the previous morning"; is that
éorreét?, a
Yes.
Isn't it true that you were able to obtain some
informa;ion Mr. Riofta'is not a gang member?

MS. WAGNER: Objection, Your Honor.

‘MR. WALKER: I think it was opened up.

THE COURT: Well --

MS. WAGNER: I h?Ve"'

THE COURT: I am going to sustain the objection to

the form of that question. Ycﬁ can maybe lay some

foundaﬁion on that.

(By Mr. Waiker) Do you have ény -- you.don'ﬁ have any
information that he is a gang member, do you?

No.

Thank you. ‘Mr; Rigfta.cobperated with you_by»giving you

a statement?

Yes.

And by allowing you to search his home?

Yes.

Now, the victim told you that Alex had done it. That's

~what he told you.

Correct.
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He didn’f tell you that it was somebody who looked like
Alex.
He said it was Alex.
And so, you didn't do a photo montage, did you?
No. |
You just typed in Alex, Asian male. That's what you
typed in, right?
At first, yes.
Okay. And then that didn't get a response until you put
Alexander --
Correct.
-- Asian male?

Correct.

Okay. So, you didn't give the victim any instructions

that you would normally give for a photo montage,
correct?

Correct.
What would thosevinstruétionsAbe for a photo montageé
Well, basically if you are viewing a photo montage, you

instruct the person who is looking at it -- keep in

‘mind, most of the time people looking at photo montages

are looking for a suspect in a case that they don't

“know.

'lln this case, Mr. Riofta -- or excuse me, Mr. Sok

knéw Mr. Riofta. But in the case of an unknown suspect,

Testimony éf"Tém Davidson
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you give the admonishment that, you know, we show bléck
and white photo montages, they are six photographs, one

picture is the suspect and five others that look very

similar to the suspect.

We instruct them that the pictures are in black and
white, so they may noﬁ_depict the trﬁe.complexion of a
person who could appear_lighter or darker; the pictures
may not be uprto—date, SO appearances cag_change;'alsq.
that you are‘fo}-Q that the suspect ﬁay'of‘may not be
pictured, and-you'are basically to draw no conclusions
just because you see a photograph in a line-up;

So, there was none of those warnings given.

_'No;

" But you could have preparéd photo'ﬁon;agéé'in'this case;

»is that not true?

Well, it would have been difficult, but like I say, he
knew him. So -- |

Okay. Well, assuming that he didn't kpow him, you could
have made'phéto méntages? | | | “ |

If youbwant to assume he didn't know him, I could have.

'You could have taken whatever pictures that your

computer gave you of Alex and Alexandér and made photo

montages of those pictures, could you not have?

I could have, yes.

How long would that have taken?

Teétimdny of Tom Davidson
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Well, it usually takes about 20 to 30 minutes to put
together a good -- you know, one good photo line-up in

this case.

So, to do all of them, it would have taken less than one

full day; is that correct?

- Oh, yeah, sure.

Isn't it true your report has really no reference to

this'conversatibn that you'had with the spouse of my

‘client's mother?

Pardon me?

Your police report has no reference to --

No, it's in there..

Is it? What page?
Sure. Bottom of page 9. "Saldana," that's Mr. Riofta's

mother, "is married, but she said her husband, Adam, had

a stroke recently, was diminished mentally. She asked

him if he remembered anything about yesterday and he

said no."

, Why'didn't_you ask him?

Well, she asked him. We were all right there. -She said
he was, you know, diminished mentally. I didn't see the
need. She asked him'and'hé said no, anyway.

You didn't see the-neéd}sdkay; What race is Mr. Riofta?

Eeféaid he was Korean and Filipino.

' Any ‘information thatjéghﬁrésts that?
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No.
When you are taking Mr. Riofta's statement, he told you
he had no conflict with Sok; is that not true?
With Ratthana Soké
Right.

Yes.

Detective, did you get the opportunity to review any
phone records éfer. Riofta's or not?

Yes, yes, I did.

Yéu did?

Sure.

His cell phone?
Yes.
Is it not true that he had made no phone;Calls before

- say 11:00 a.m. on the date of the shooting?‘

I believe that's correct, yes.

There was pretty'much a steady stream of phone calls

from about 11:po‘a.m. on; is that not trug?

I don't know abbut‘é steady étreaﬁ. i d§ know there
were no phone calls prior to that.

Isn't that true with the 26th, élso?

I don't reﬁémber; I don't recall that.

I wénder if I.was to have you;revieﬁ that date'if that
would help your recollection.

Sure.
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Of course'l ha&e got tovfind it.
(Dft's Ex 17 marked.)
(By Mr. Walker) These are records the prosecutor
subpoenaed or did you subpoena them?
I don't recall, oﬁe of us did.
One of you did.

Sure.

"I am handing you whatvhas been marked.as.Defense's

Exhibit 17. Does that ring a bell?

Yes.

What's the date of that phone recoxrd?

It looks like it's -- I don't know orient here. Lodks-

like it's January, late in the evening January 25th, and |

then the afternbon_of the_26th_up until the evening.
Okay. What's the:first phone call on the 26th?

12:35 p.m.

Thank you. That does ;efresh your memory, right?

' Yes.“

Okay. Now, when you arrested Mr. Riofta, that was the

day after the shooting, right?

| Correct.

pid you check him for péwder burns?

":Wevaon't‘do thqéé_teété anymore.
Okay. ‘SQ“you-didn't?

f;ﬁé}ﬂgp't,f— thelstaﬁejlab does not do them. We don't do

Testiﬁohyﬁpf'Tdm Davidson
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them. They are unreliable.
They have become unreliable?

Haven't been reliable for years. We haven't done that

test for years.
MR. WALKER: All I have.
THE COURT: Miss Wagner?

REDIRECT EXAMINATION

BY MS. WAGNER:

Following up on that last questidn'about the'gun‘shot
residue test, you had a day lapse between the shooting
and when you picked up the defendant.

Yes.

What sort of actions could he have taken.that would have

made that_test unreliable?

Well, if aséuming the tests were reliable in thé first
place, he could have you know showered, washed his
hands, done a number oﬁ things, you know.

And the test itself? | -

Changed clothes. | |

How long has it been since it -has been used by state
patrol crime lab? |

Oh, gosh, I believe we got a memo from them in '96 or
'97, and we haven;t used it since then.

Okay. With regard to the photo montaée, could-yoﬁ

describe to.the jury the normal situation which you
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would actually put together a formal photo montage?-
Yes. What you do is you have a suspect's photograph and
you plug that into the computer. And the physical
description of the suspect, age, height,,weight, hair
style, length, facial hair, whether or not they have
glasses or whatnot, all that is input in when you put
the suspect in there.

Then the computer generates-a:number of pictufes. It
can be up to 500 of people that, you know, at least fit
those general parameters, and then what we do is scroll
througﬁ all of thbse photographs and get people who look
very similar to the suspect. | B

A lot of times‘yoﬁ canuget péop1e to have, you know,
same basic age and height and weight and hair length buﬁ
yet they really don't»look alike. . So we scroll’throqgh

and try to do as good a job as you can.

You will put together a series of six photographs?

Yes.

In a typical situation where montage is used, if I could
do a hypbthetical, yoﬁ.héve a bank robber, teller gives
a descripﬁion. Through investigation,'someone is
arrested.aﬁd.this pefséﬁ has bgeﬁ ﬁnknown to the teller.

" That ié a situati6n where‘you,might present a |
x'nqnt:.a.gle‘?: | : |

AN
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Okay. And so, again, that would be a situation where
the victim didn't know the suspect and you are trying to

see: Can you pick out the suspect within this group of

photos?
Correct.
What was different about this situation that precluded
you from doing a montage?
Well --
"MR. WALKER; Objection to. the form of the question.
He's already testified hevcould have done a montage.
MS. WAGNER: Precluded might be a bad word.

(By Ms. Wagner) Well, you made a decision not to do-a

montage.

Yes. I made that decision based on the fact that
Mr. Sok knew -- well, he didn't know Mr. Riofta's last
name; he knew him, had seen him, had been at their house

before. He just didn't know his last name. So this was

" not a Case where I was looking for an unknown suspect, I

was actually looking for someone known to Mr. Sok, he
just didn't have. the last name.

And even with this systemAthat you used, Mx. Sok had to

view a series of photographs.- Althoggh some of them

_Wére~dUplicatiVe, he still‘had several different people
- to look aﬁ?_

Oh, yes.. .

i

Y
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And Mr. Walker had asked you that would you have béen
able to put together a montage, if Mr. Sok didn't know
the defendant, but that puts us back to square one
doesﬁ't it?
Yes.
If he hadn'f known the:first name, or if he didn't know
him at all, you would still be out there looking for a
suspect; | | |
Correct.

MR. WALKER: Objection, move to strike, based on
speculation.

THE COURT: Overruled.

(By Ms. Wagner) Mr. Walker asked you about the

defendant's statemeﬁt'to‘you.that he had no conflict-*

with Ratthana Sok.

Yes.

And he said that during his interview with you?

"Yes.

Although he had no.conflict with Raﬁthana Sok, did he
during the course of the interview with him, make
several staﬁements aboﬁt Veasna Sok?

Yes, hé aid.“

You have already testified abéut thoée statements?

Yes. -

What was his demeanor when he made these comments about = |
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Veasna Sok?

Well, it was clear he didn't like Veasna or what Veasna
had done, as far as giving a statement against --

MR. WALKER: Your Honor, i have to object. I don't
thinkvthis goes to his demeanor.

THE COURT: Sustained.
(By Ms.'Wagner) In terms of demeanpr, was there a
yiSible aﬁgef in his voice or affedﬁ?
Animosity, yes.
And with regard to the defendant's mother asking the
faﬁher, defendanﬁ's father, about any memory he had of
what happéned:on the-27th, you indicat¢d'yoﬁ'didn't fee1

a need to go further than that?

wa, Shefasked hiﬁtif‘he remembéred'énything;'and he said

no.

You thought that answered any questions you might have?

Yes.

MS. WAGNER: Nothing further.

RECROSS EXAMINATION

BY MR. WALKER:

Q

A

Q

‘You are aware this gentleman has passed away, right?

Yes, I was told that.

Okay. "Now,vthe advantag¢ of a photo montage is that you

'  have“the’computer_putting'togethér'phyéical featurés

thatzaré coﬁSistént'with‘the desCribtion‘given; is that

' Testimony of Tom Davidson |
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correct?
With a known suspect.
Yeah, with a known description.

Well, you have to have -- you have to have a person to

start with to match him to those, you just don't --

Right.

-- 1nput phy31ca1 descrlptlons 1nto a computer and
expect you are going to get .you know, six people and
one of them is going to be your suspect.

But if you just type in somebody's name, you are not -

Oh, yes, because when they are.
Necessarily similar features?
Oh, yeah, when their name popehup,'all-their - see;gat

the time their photographs are entered .into the

‘computer, their names are also entered, and their

phy51cal descrlptlons are entered And when you punch
in eoﬁeonels name; all that stuff comes up. ‘So the'
computer automatically has all that information, you
don't input it'again.'

Okay.

‘It's there.

Right. And ‘then if you do a photo montage, you can have

people that look like that 1nd1v1dual's features so you.

can have a fair approach at whether the 1nd1v1dua1 canA;:
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really identify the subject?
Correct. But again you are dealing with -- like I say,
you have to have a suspect.’ -
Right.
You'know, to compare the others to.
Okay. Yoﬁ can't just do something out of the blue.
Correcf. Well, I guess you could, but it wouldn't be
very effective,.

‘MR. WALKER : Right.’ Okay. I guess you have %nswered
my.question. Thank you.

THE COURT: Anything else?

MS. WAGNER? No. |

TﬁE COURT; .Thank'?ou. You may étep down.

(Witness excused.)

MS. WAGNER: If I could have a brief recess to check
on my next witness, seé if he got here. |

THE COURT: »Okay, all right._.Why don't you check.
If he's not here, i‘will let the_juiy téke_a little bit
longexr break; | |

MS. WAGNER: State will call Ali Saleh.
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ALLT A. SALEH
having been called as a witness by the State, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY‘MS. WAGNER:
Q Good afternoon. Would you please state your full name
and spell your first and last namelfor the record?
A First name is Ali Abdulléh'Saléh, A-1-1, fi?st hame,
last name Saleh, S-a-l-e-h.
Q Mr. éaleh, do you live in the Pierce County area?
A Yeah the last two years. ' -
Q | Last two years? |

£

A Yeah.
Q Okay. And where was your residence.back'in January of
this year?

A In Seattle. Seattle. | ‘.

0 Seattle? R

A Yeah.

Q Did you have a pléce on South Union?

A Yes, we do.

Q Okay. And in January, weré you living thére?

A I just moved in thé:day when my car was stolen.

Q- You had just moved in?

sz H.Yéah, just moved in that night.

 Qf';Dk§§.A‘Do'ybu have a job that takes you out of state for

Testimony of Ali Saleh




10

11 |
13 -

15 .
16
17

.18 ¢

'20‘:
21
22
23

24

12

14.

19

25 .

287

long periods of time?
Yes.
What is it you do? ‘ —

I'm a merchant marine, seaman.

- Merchant marine?

Yeah.

I want to go ahead and focus your attention on January

of this year. Did you own a 1994 Honda?

Yes.
What type of Honda?

Blue anda, four doors.

‘Honda Civic?

Hoﬁda’éivic, yeah.
You indicated it was stolen. Do you remember what day
it was stolen?

I am not sure, because I just moved in the 26th, and I

got up the next morning, the 27th, and I was looking

»arouﬁd,'you know, around the apartment,fllcduldnft find

it.
Okay.

Took it between midnight or something, I don't know

when.

Okay.  Sd:you last saw it on January 26th of this year?

Yes.

WhatfhéurIOffthe-morning cn thé 27th did you get ub and

' . Testimony. of Ali Saleh
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find out that it was not there?

Arouﬁd about 7:00, 7:30 in the morning.

So, it had been taken somewhere betweeﬁ those hours?
Right.

Mr. Saleh, I am going show you what has been marked
Plaintiff's Exhibits 2 and 3. Do you recognize the car?
Yes. That's my car.

That's-Youf car?

Yeah.

In both photographs?

y

Yes.

Was your car ever recovered?

Yeah. Yes, it did.

When it was;re66VEréd) did you get it back?
I got it back about two weeks later, after I got it &1

-

fixed up and everything.

Was there damage done to the ignition area?

‘.Yes, abput'the*Wheei,-stéreo; speakers.and the side,

driver's side.
And can you be more specific in terms of the residence
from which your car was stolen, where was it at?

It'Waé 3228 South Union Avenue commonplace.

~South Union?
~ South Union.

*’ﬁéﬁ}Y@urICar-was-éﬁqléﬁ,ado you recall you had a hat
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inside the car?

I got about two or three of them. One white one was
from the union. -

White hat?

Yeah, white hat. We --

Was that hat in the car when you recovered it?

Yes -- no, not when I recovered, no. When I park it, it
was there.

I ém going to show you what has been marked Plaintiff's

Exhibit 13. Do you recognize the hat?

Yes, that's my hat.

That waé in your car?

It was in the car in the back seat.
When it was stolen? |

Yes.

Okay. Did you feport your car stolen to the police?

Yes.

What aay‘did‘you répbrt it stoléA.on?

27th, in the morning. Yeah.

And.that's Janﬁary bf'this year?

Yeah, January.
MS. WAGNER: Thank you, I have nothing further.
THE COURT;‘VAny questions? |
MR.. WALKER; gﬁbfqpeStions,‘Your ﬁonor{

THE COURT:gﬁokay;_.Thank you, you arefexcused. We

-

e
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have a witness sheet for you to sign over here,'pléase,

if you will come around.

(Witness excused.)

MS. WAGNER: That's all I have for this afternoon,

Your Honor.

THE COURT: Members of the jury, you are going -- I

‘am going to give you the rest of the afternoon off so

ybﬁ'éan start your Christmas Shopping, or do something
more healthy than that, if you want, less expensive.
We have made arrangements to start tomorrow morning

at 9:00. Is that going to present a hardship to anyone?

‘We ‘have one witness that has some schedule conflicts and

so if we start tomorrow at 9:00, we should be able to

. take care of her.

So, I will excuse you for the balance of the
afternoon today, make sure you take all of your things,
when leaving the jury room. Agaih,’the.same admonition

about not taking talking.about the case with anYone, not

letting anyone approach you and talk to you about it.

And we will see you tbmorrow morning at nine o'clock. -
Okay? Thank you.
| (Jury not‘preseht.)
V-TﬁE COURT:‘ Anything else Qe.need to take up?

MS. WAGNER: Not from the State.

*;f}M3; WALKER:‘ I doqlt*kﬁéﬁ"When ybu want_to,talk aboutli

: TeStimbhyfbf;Ali-Saleh
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jury instructions.

MS. WAGNER: I am going to need a chance to look over

the lesser includeds, I will try and be ready tomorfow.

THE COURT: He has lesser included, and also has a
different reasonable déubt.

MS. WAGNER: Reasonable doubt, yeah.

THE COURT: I have mixed feelings about that. I gave
it in é'recén£ case'whére the Staﬁe requested it and it
coﬂfliéts with the introductory reasonable doubt
instruction alréady given to them. That's my concern,

is you have now given them sort of two different things.

I don't know,if.they-understand'that they may mean the

‘same thiﬁg, but -- so we will take that ub'after you -

have had a chance to review the instructions.
We will see you tomorrow morning at nine o'clock.

Okay?
MS. WAGNER: Thank you.
MR. WALKER: Thank you, Your Honor.

(Recess taken.)
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NOVEMBER 29, 2000
MORNING SESSION
(Jury not present.)

THE COURT: Anything we need to talk about before we
bring in the jurors?

MS. WAGNER: No, I have got just two witnesses this
morning. -Your. Honor, Miss Wescott is here, Officer Karl
.will:be néxt.. He called me; I told himlto éet'here as
soon as possible. He thought he might be five minutes
late, I am hoping he will be here byvthe time-I am done i
with Miss Wescott. : ._ _ =

THE CQURT: 'Then do you have an&oné:else?

MS. WAGNER: I will rest. - ;

1

‘TﬁE»COUﬁT:"Mf. Walker;'aie yoﬁ féady with your
witnesses?

MR. WALKER: One of theﬁ is ﬁere; hopefully the
others will be here.

Tﬁﬁ*COURT:  All right. Let's go ahead and gét.thé
jurors.

(Jury present.)

THE COURT: Please be seated. Good~morning.

JURORS: Good morning.

THE COURT: Okay, Ms.vWagner.'

‘MS.4WAGNER;.-Thénk you. The State will call Randi

. Wescott.
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RANDI WESCOTT
having been called as a witness by the State, being first
duly sworn, was examined and testified as follows: ..
DIRECT EXAMINATION
BY MS. WAGNER:
0 Good morning. Would you please state your full name,
spell your last name for the record?
A Randi Wescott, W-e-s-c-o-t-t.
Q Miés Wescott, are you currently employed?

A Yes.

0 And do you currently live in the Pierce County area?

A Yes.

Q I would like to direct your attention back to January of

this year. Were you living in a residence on East 65th?

A Yes.

Q What was the specific address of that residence?

Q0 21072

A Yes.

Q And specifically on January 27th of this year, do you

recall seeing a Honda in front of your residence?

A Yes.

Q Do you recall anything ébout-thefHOnda? Was it an older

model or newer model?

A Oh, it was probably in its '80s, I don't know, '90s.
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When did you first observe the Honda in front of your
residence?
The morning I was getting up to go to work, I was
leéving my home.

On what day?

I believe it was on a Wednesday or Thursday. I can't

remember. -Wednesday.

Okay. pid you make»a report to the police on that day |
or did you wait a couple days?
Waited a couple days. It was by our mailbox, and it set

there for a couple days. - And we found a note on oux !

mailbox said they weren't going to deliver our mail any

e

further, if we~didn't'move the car. I assumed they &

‘thought it was our car. So, we called the police %

department.

When you contacted the police, did they ask you to =

provide a license plate number of the vehicle?

. Yes.

And did you do that?

Yes.

I don't suppose you recall anything about the license

- plate at this time?

'~fNoﬁ that long ago.

4Let.me ask this:. Once you did‘gall'thé:police, do you '

' ‘recall what'day-ybu chtactedfthém?" .
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It was a couple days after I noticed the car, so
probably a couple days later.
About the 29th of January, does that sound -- —
Yeah, probably.
Once you contacted the police, how quickly did they come
out?
Oh;.they wére there right away.
And-waé the car then remdved?
ves.
MS. WAGNER: Thank you, I have nothing further.
THE COURT:- Any quesﬁiqns?
fMR;'WA#KﬁR:~-ﬁ§; Your Honor.
"fﬁEfCOﬁRT:"Okayl”-Thénk ydu. You-ﬁay'step aown. We
ha?éia“wifnééé‘sheetrwe<neéd“you to sign, if you will
come around front. |
| | (Witﬁess excused.)

MS. WAGNER: Your Hénor, while she does that, I'Qould
_liké.tq‘maké:sﬁre my‘neXt'witness is héré._’

Your Honor, I know my next witness is on the way. I
hoped he would be here by now. May I have a brief
recess? It should be just énother minute or two.

.'THE'COURT: Okay, folks,.I will have you go to the
jurf'réom for a'couplé minutes.while we waiﬁ for the
next”Witness;'~Okay?f.Thank you.

(Recess'takeﬁ.)
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MS. WAGNER: Thank you, Your Honor. ~ State will call

Officer Chris Karl.

CHRIS KARL
having been called as a witness by the State, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION |
BY MS; WAGNER : |
Q Good morning. For the record, please state your full
name.
A Officer Chris Karl, K-a-r-1l.
Q ,Where‘afe you currently-e@plqyed?
A  With the City of Tacoma policéfdépartment.

Q0 How long have you been with the department?

A I have been there eight years now.

Q And what is your rank?-

"A I am a patrol officer.

Q As part of your duties as a patrol officer, do you

respond to reports of recovered vehicles?

A Yes, ma'am, it is.

Q I would 1ike to direct'your attention, then,'to
,Janﬁary'zs of this Yeart Did ybu respond ﬁova stolen
uvehicle reqovéry?

A  ¥¢5, méﬁémg xAbout 7:40;p;m.‘i wéé digpétchéd’tomé

Testimony of Chris Karl
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stolen vehicle recovery.

Where was that at?

On the east side of town. It was 2107 East 65th:.-
210772

Yes, ma'am.

What was the vehicle that had been recovered?
It was a newer blue Honda Civic, actual plate on the
vehicle, referring to the report, is 966-FDL, Washingtbn

plate.

Did you actually have contact with that vehicle?

_Yes; ma‘am, I did.

Showing YOuikhat has beeﬁ admitted as Plaintiff's 2 and
3, do you recognize‘the vehicle depicted'in~those |
photos?'

Yes, ma'am. ThiS‘waé the stolen vehicle I was
dispatched to récover in front of the residence.

Thank you. Did you contact the residents at 2107?
Yes,”ma'am;:-i;bulled.up behind the Vehiéle,vthe
resident came out and contacted me, actually.
Did’you_learn that the vehicle had éctually been parked
fhere for a-éoﬁple'days?

Yes, ma'am. He stated the vehicle had been there for

‘two days, since the'27thﬂ‘
' Thank you. 'And'wag the vehicle then impounded?

. Yes, ma'am, it was.
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MS. WAGNER: Thank you. I have nothiné further,

Your Honor?
THE COURT: Mr. Walker?
MR. WALKER: No questions, Your Honor.
(Witness excused.)
THE COURT: Okay.
MS. WAGNER: Your Honor, at this time, the State
rests.. | |

MR. WALKER: Your Honor, I call Jennifer Saldana.
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THE COURT: Members of the jury, at this point in the

trial, the State has rested. Thatfmeans-théy.are

finished putting on their teStimqnyﬂeXCeptffor&any

.

rebuttal testimony you may hear. :Mr. Walker is goingz

call his first witness.

JENNIFER SALDANA

having been called as a witness by the Defendant, being --.

. first duly sworn, was examined and testified as follows:

' DIRECT EXAMINATION

BY MR. WALKER:

Q

A

Please state your namé for the record.
State --

Please state yoﬁr name .  for the record.-
Jenﬁifer Saldana;

Jenpifer<Saldana?

to

Testimony of Jennifer Saldana
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Okay, keep your voice up. You're nervous today, -right?

Yes.

That's okay. Where do you live, Miss Saldana?
6609 East Grandview.

East what?

'East Grandview.

Grandview?
Yes.

Is that here in Tacoma?

" Yes.

HOQ long hévé YOﬁ7iived‘there?

15 years. Almost 16 years.

Okay. And what's your occupation?
I work ih‘a bar. |
At what?

I work in a bar.
I can't understand you. Say that again.
The ﬁlub.

Okay. . And what hours do you work?

I work 6:30'to two o'fclock. |

And who lives at your home with you?

My husband, ex -- I mean, he died, but he died September

14th.

*Teétimoﬁy oflJenniféfgSaldana
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Okay. éo he lived with -- through until September‘14th?
Yes. “
Anyone else?
And Alex and me, three.
Alex and who?
Alex and me.
So just Alex and you live there now, right?'

Yeah.

Okay. And your husband lived there until he passed

away?

Yes..
OkaY.'_Now,:yoﬁ_recall --

"THE‘CQURT: Let me stoé fbu;foi'just a second; ‘Are
all of the ju?ofé able to hear and'understand ;
Miss Saldana?

JUROR: Bafely.
THE COURT: iIf at_any point_you ﬁon't; let me know.
Péfhapé:wé'should make afrangéments”té get an | |

interpreter down here, but -- so take your time and ask

- the questions slowly.

MR. WALKER: Thank you,.and I appreciate the jury

raising their hand if they'don't understand anything.

i (By?Mr._Wélkef) Okay, now, do you remember'thevday
your son was arrested?

Testimony 6f Jennifer Saldana
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Okay. The day before that, what day of the week was
that, do you remembef?
Thursday and Friday -- Friday they came, arrest him,
nine o'clock. And Thursday -- that Wednesday nighf I
worked. I work Wednesday, Thursday, Friday and Sunday
is my schedule.
Okay.
I came in the mbrning --
Wh;t timé did you get back from work?
Around three o'clock, 3:30 because --

Okay. Let's just make sure the jury understands. Was

this Wednesday night?

nWednesaay night.

And'ThurSdéy=morning?

Thursday morning. Yeah. So I came in.

Okay?

The house almost four o'clock and then clean up. Thén I

gb heat thé'béﬁhroom. There islmy-make—up-Stuff thefe,
dresser. I always go in there and clean up the face.
Then I see him sleeping. I saw him sleeping there
four o'clock.

So, it was about four o'clock when you --

Yeah, yeah.

‘You said you cleaned up?

Yeah.

'}7gTé§§imony of Jennifer Saldana
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Just a little bit?

Take off the make-up and stuff.
Oh, okay.

That's what.

Okay. You washed your face?

Yeah.

And Alex was asleep?

" Yeah.

Okay. When's the next time you saw him?

- And then he left side, my bed right side door was open.

I can hear everything in and out. I can hear, but I#®

- -

eleven o'clock he asked me about the money. He had to
gb to work. So I give him some money to -- I see him:

-Okay. 'If I understand you, he was sleeping at 4:00 a.m.

when you goﬁ there.

Yeah. ' _

"And then you saw him at about 11:00 that mornihg?

11:00, yeah.

Where did you see him?

He's in myvbedroom._

‘8o, he just came in to -~ I --
- Yeah, he came in the bedroom. He wanted-mbney for pass. .
' ‘Bus money for work?

Testimony of Jennifer Saldana
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Where did he work?

He say he first day he going to work News Tribune, is
what he told me. —
So, he went to work that afternoon -- .

Yeah.

-- for the News Tribune?

Yeah.

Okay;  Isbthere anythiﬁg about your housefthét.WOuld
asgist you in knowing if people are coﬁing and going?
Do you have an alarm system?

I.don't have alarm system, but my husband was -- the

house bathroou is left side ‘in the hallway,ééndfhe can

see,éVérything,ZfMY'husband'he‘can see everything*who:is_f

going in the bathroom, take a shower or something.
How can he See-everything? What do you mean?
He's right there, sit there same spot.

That is --

' He get up eérly in the"morning‘évéryday. isaying'he get

up sometime three o'clock, when I come froﬁ wqu, hejs
already awake, so he drink éoffee and waiting.._Pick up
the paper -- probably about eight o'cldck, he pick up
the paper, then reading the paper. |

Wheré's he seated, what room?

He's sitting in the TV room.

foh,jthelfrqnt’rgom?:

-

-
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-Okay .

- there. You read English, right?

-Yéah; December 18th.
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Yeah.

Okay. Do you sleep with your door open?

Yeah, door's open. I can hear somebod§ ring the bell or
somebody take a shower or hallway walking around. I

hear even when phone I have in the bathroom somebody

So, if somebody were -- like if Alex were to leave,
would you be able to hear that?
Yeah, I heard the doors he going out. I can hear the

doors, because very close.

(Dft's Ex 18 marked.)
Miss Riofta, I am going to hand you Defense Exhibit 18, °

if you could look at that. Look through the whole thing

Okay. I don't care about the dates right now. What is

document is?
‘THE COURT: Saldana.
- MR. WALKER: 'I know that, I am sorry.

{Bnyr,‘Walker) Ma'am,'do-you know what that document

Testimony 6f ‘Jennifer Saldana
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I don't know.

Okay, let me see if I can help you here. What does it

say right there?

Oh, US West.

US West. Okay. Do you know what this document is now?

Phone bill.

Whose‘phone bill is that?

This phone bill is -- this ﬁy phone bill.
Thét is your phone bili?

Yeah.

Whofs it-a@d;essed to?
Alekander. ‘He had a cell phone.
So, that is ‘his cell phone b1117
Yeah, yeah,'YQéh, cell phone.
Who received that in the mail?

I receive that. |
Yéu did.

Yeah. -

What did you do with that?

I open up, and keep the thing, keep the bill.

You opened it up and --

I iooked at it.

You lqbked.af it?

Xe&h,;hoW'muCh -

. Did yQufgivebitAto_the‘defense:attorney?

';JTésgimbny of Jennifer Saldana
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A Yeah, I did.

MR. WALKER: Move for admission of Defense 18.
MS. WAGNER: May I voir dire, Your Honor?
* THE COURT: Uh huh.
VOIR DIRE EXAMINATION
BY MS. WAGNER:
Q Miss Saldana,vthis is not your phone bill? It is not
fér your phone? | |
A This my phone bill aﬁd his phone bill.
Q I am sorry, it's for?
A ~My'phoné'bill'and his phone-bill.
Q It's both‘bf-ypu#-phoﬁe bills?:-is yoursna@e on there®

somewhere?

A Wait a minute. Alexander Riofta. This is his phone

'bill, yes, I am sorry.

Q It's -- okay. Was the phone bill addressed to your son?

A To my -- yes. " -

o It was addressed to your son?

‘

A Yes.
Q Alexander?
A Yes.

Q It's his phone.bill?

A Yeah.
Q ~And you think it's for his cell phone?

Testimony of Jénnifer Saldana
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Okay. But it's not yours?
No. I pay my bills so --
I am éorry?
Come to my name, Jennifer Saldana, but this is
Alexander.
And it was gddressed to him?
Yeah.

.MS. WAGNER: I would object.based upon foundation,
Your Hoﬁor.

MR. WALKER: Your Honor, shefs‘the one that received
it,vshéjopened it, I think:goeS'td weight.

THE1COURT3 I am not Qbing‘toaadmit;the‘exhibit.

 MR. WALKER: Your ‘Honor, I am going to hand forward

'for'mafking'certification from Qwest about the

gubpoenaéd records the prosecutor received.
MS. WAGNER: We should‘take this up outside the
.THE éOURT; Okay. Folks Qé Wi11 havé ydﬁ étép in the
jury room, same precautionary instruction about not
diséussing the case.
(Jury noﬁ present.)
(Dft's Ex 19 marked.)
MS. WAGNER: Your_Honor, this morniﬁg-M;.'Waikér

presentéd-me with‘this.‘ I believe it will be the same

fvaffiaaﬁit*heAhas,handed_to you.- P o

=2
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MR. WALKER: Right.

THE COURT: I haven't seen it yet. Will you hand it

up, Janet?

MS. WAGNER: This is it in its entirety. There is no
documents attached from this. There is an affidavit
from Melissa Weyer, I have no idea what it is referring
to since there are no documents attached to it. I
believe Mr,vWalker wants to use this, someh&w suggést

that the separate documents sent to Alexander Riofta are

somehow that she's certified, that that's them, but this‘f

did not come with thosé_documents'l'havé no idea what
this is referring to.

MR. WALKER: Let me explain;. Pursuant to é'
conversation I had with thévprosécuﬁbr, and Qhen the
prosecutor'infbrmed me she would not stipulate to the.

subpoenaed documents that her office received were

o

308 .

.

A

admissible pursuant to-ER 902, I got'ahold of the phone

company én&‘had them‘certify tﬁat the décuménts they
sent to the_prosecutorfs involving the dates submitted,
number. 4 of this affidavit, were valid and were
authentic documents on behalf of the phone company.

MS. WAGNER: I don't see where it says that anywhere

in this affidavit, unless I am missing it. And it also

sayé,Qoz (h) that documents aCComPanied by qertificate

, abkn§w1édgmént}”_I haven}t seéhuddcuﬁénts~accompathng )

Discussion on defense exhibit




10

11

12

13

14

15
16
17
18
19
20
 21'
 22'
23
24 |

25

309

this certificate.

MR. WALKER: I think we have substantial compliance.
I think we also have sufficient indicia of reliabjility.

THE COURT: Let me ask you: What is it that you are
trying to get admitted?

MR. WALKER: I was going to just have this marked.
We élready have one exhibit marked. I don't want the
whole records admitted.

‘THE COURT: Well, Exhibit 17 was the phone récord
that you asked --

MR. WALKER: Right.

THE COURT: -- the detective about.

'MR. WALKER: Right.

iTﬁE,COURT: That document was not admitted.:

MR. WALKER: Right, not yet, because I hadn't asked

for it to be. I wanted the certificate so that's what

it involves.

TﬁE coURT: Is there anything other than.Exhibit'i7?

MR. WALKER: Just I am going to have this marked,
it's from the same discovery I received from the
prééecuto:, same:—- it's the same records ;hat were'
4éﬁbpoenaed'by the prosecﬁtor“s.office.

.I'dqp'tvknqw-what}mbre I_coﬁld do, f@undatipn I

guess;fIccould call‘Ed‘Murphy as a witness, if that is

.what'-ﬁiljthink they;hévé substantial compliance with

“~ ‘Discussion on defense exhibit
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the rule. I think my client has.a right to effective
assistance of counsel, and I think this is appropriate.
I don't think there's a colorable issué as to whether
these records that the prosecutor subpoeﬁaed are
legitimate.

Mé, WAGNER: First of all, I have no idea if our
office subpoenaed them. I took over in June, it had
géne on obviously since January. I don't kﬁow who
subpoenaed these documents, simply trying to get someone
from our office saying, "Yeah, we sﬁb@oenaed some
documents," does not lay appropriate foundation. No
documents aécompanied this affidavit.

You would still need to'bring in sémeone1th could

records to say, “Yes,»these records are kept in the-?
normal course; these are the records thét we pulled, and
they are attributed toﬂthisbparticular phone number."

We don't ﬁaﬁeTAﬁy relevance. -Weﬂdén't haVé it
established that we have a specific phone number that's
attached to a phone. I mean, the foundation simply
hasn't been laid in this case.

,MR..WALKER:l Youf Honor, here's the subpoena by Ed
Murphy'for these.recqrds.

MS. WAGNER£ ‘Dqésn'£~1ay the foundation.

THE COURT: ]bkanfo,fWalker, what’ is the réleVanCe?

Discussion on defense exhibit
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MR. WALKER: Circumstantial evidence my client was

‘not out and about at that time, because there were no

phone calls made. N

THE COURT: I think the detective already testified

to that.

MR. WALKER: I know, it is corroboration for that. I
think the jury should be entitled to see the

corroboration.

(Dft's Ex 20 marked.).

MS. WAGNER: If he lays the appropriate foundation;

he hasn't done that.

THE COURT: Well, is there a way for you to get ahold

of this witness and‘have‘herfattach-the'recqrd;that

‘she's trying to certify? I mean, I --

MR. WALKER: Yeah, we eould get ahold'Qf her and have

" her do that. It is not going'to be a'quickAprocess. I

think it's a waste of court time, when it's obvious what

hasthabpened._ In the alternative, I could call my
client for the limited éurpose ofrhaving the phone bill
admitted, which is the same information.

Mé. WAGNER: Then'do so. Because there'has been no
evidenee presented that thie phone bill belongs to a
particgier phone number that Belongsltd Alexapde:
Riofte.'tv | |

MR. WALKER: But if I do so, I want it clear that

‘E,.“
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what the purpose and scope of my bringing him is, and I
would appreciate the court allowing me té call him,
without cross-examining except as involves this
particular issue that I would be presenting. And I
think it is allowable to present records received from
the prosecutor's'offide, essentially, that's
authenticated right there.

'MS.'WAGNER:- No; it_is hét. I don5£ bglieve counsel
can cite to any authority that would suggest that. He
still has ;o abide by the rules.and go by the proper
foundation. | |

THE COURT: I don't think'that-there's any particuf¥ar

ability to get the d¢¢uments in without laying a pfopér.

"business record foundation.

If you can get Ms. Weyer to in fact specify what

documents that she's referring to in her affidavit, I

would allow the Exhibit 17 to be admitted,fand also

'Exhibiﬁlzo. But.I'-f there's still no connection to
Mr. Riofta on this document. All this is --

"MR. WALkER:~ Sorry, Your Honor --

THE COURT: -- is a printsout of a series of phone
numbéfs,'and without any'indication.thaﬁ~it belohgs to

Mr. Riofta.

':A ~ﬁR.fWALKER; "And I thqﬁght,thatvparagraph 4 of ‘the

‘affidavit, although certainly vague, met the minimal --

Discussion ‘on defense exhibit
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would meet the minimal criteria, considering the facts
of this case.

THE COURT: I am assuming that when she says these
are copies of the records made available, that's she's
referring to things that were already sent. But, that's
kind of a big assumption. So, if you can get a
supplemental affidavit from her prior to the time this
case goes to the jury, I will consider that. Otherwisé,

officer's testimony, Detective Davidson's testimony, is

going to have to be the evidence.

MR. WALKER: Well, unless I call my client. 1Is the

court willing to limit the proéecution's examination? I

think thaf’s required, to the scope of the direct.
involving‘thiS'issue‘only? Unless the prosecution has
some- authority that I am not aware of.

MS. WAGNER: I have -- I am an officer of the court,

I am certainly aware of my obligations, how to .conduct a

trial.

MR. WALKER: That's not --

THE COURT: Well, that's your other option,
obviously.

MR. WALKER: Okay, thanks.

THE CbURi: Okay? So iet'S-go ahead and bring the
jury'béck.i7lzguess I am wondering, do you.héve much

moféIWith'Ms. Saldana?,

™3

‘. Discussion on defense ‘exhibit

e

R

i

e B e

e




E—

RO

10

11

14
15
16
17

18

19

20 |
21
22
23?

24 -

12 |

13 |

25 |

314

MR. WALKER: No.

' THE COURT: Okay, because she's having some
difficulties communicating. I think the jurors have
been able to understand everything she said so far. If
you go beyond thisg, I don't want to have them lost.

FMR. WALKER: No, I think I pretty much have her.

THE COURT: Is your other witness here?
MR. WALKER: I hope so. Want me to go cﬁeék? 
(Jury present.)
THE COURT: Okay, please be seated.
MR. WALKER: Your Honor, that's all the questions I
have of this witness.at this ﬁime,, |
- THE COURT; Ail right} MsrfWagher;"any éﬁeétions?v
‘MS; WAGNER} Just a.couple quéstions, Ydur Hcﬁor.

- CROSS-EXAMINATION

BY MS. WAGNER:

Q

Good morning, ma'am. Do YOu remember talking to

'Detective'bavidson?

Yes.

Okay. . And like you‘téld the jury, you told Detective
Dé?idson that you got home and saw your son asleep --

Yeah, yeah.

-- about 4:007? ~ |
"Yes.

Do you remember telling him that after you looked in on:

Testimony of ‘Jennifer Saldana
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your son, you fell asleep and the next thing you

remember was that he woke you up at about 11:20 in the

morning? -
No, eleven o'clock. I told him'll:OO ~- around 11:00 he
come in my bed, so -- wake me up, so he want some money.

You don't think that you told Detective Davidson that it

was 11:207
No, eleven o'clock. I am sure 11&00.
Buf yéu weré aéleep during that entire time between when
you fell asleep at around 4:00 and when --
4:00 sleep. He around. I lay down but I can see he's
coming.v
Mafém?
Yes.
Do you remember telling_thé detective that you fell
asleep, and the next thing you knew, your son was waking
you up? |
Yeah. 
You remember saying that?
Yeah. |

MS. WAGNER: dkay, thank you. I have nothing
further, Your'Hono;. |

THE COURT; Ahything else?

' MR.'WAﬁxER:3:No mo:e questions of this witneés;

THE COU3T§1 Thank you,'you may step down.
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(Witness excused.)
MR. WALKER: Ma'am, I believe you need to sign a --
THE COURT: Do you want to check and see if your
other witness is here?
MR. WALKER: Yes, Your Honor..
THE COURT: Sir, if you will come all the way up here
to the witness chair, please.
| DREW"F‘OLSOM
having been called as a witness by the Defendant, being
firstvduly sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. WALKER:
Q Please state your name for the record.
A  Drew Foisom. N
Q Spell your last name please.

A F-o-l-s-o-m.

0 And, Drew what is your educational background?

A  My educatiOnal-baékgfoﬁndé I graduated from the
University of WaShington in 1989. BA political science.

0] Poli-sci? |

A Yeah;

Q@ And what is your,prqfesSibn?

A I;mvé‘land useltecﬁniCian for the City ongellévue.

Q And what responsibiliti¢s do_you have with that?

‘A I do legal noticing for the city. If you do any land.

Testimony. of Drew Folsom




10

11

12
13

14

16

17

18

19

20 |

.21
22

23

24

25

15 |°

317

use projects, you have public commitment to notice them.
So I make sure that they are in the paper, signs are up,
and that we do reporting. Plus, I do other legal -- I
file legal documehts with King County recorder's office.
Do you have another job? |

I do. I work part-time for Reality Check, secret
shopper company where they go in and provide a service
for restaurants.and ofher service indus;ries where they
go“and they secretly act like a customer and they then
fill out a seriés of ratings that they then send in to
the company so they can see how their employees are.
doing. | |

And'how lohg.have.you been employed doing that?

About five or six years. | |

What about for the city?

For the city,.I have worked there it will be thfee years

this March.

and you know Mr. Riofta?

Yes, I do.

How so?

He ié_the boyfriend of my girlfriend Kathryn Riofta.
He's‘ﬁhé bfother? |

He'svthe brotherIOf_my girlfriend,_Kathryn”Riofta.

,HOkay,ijOW'long have you been'goiﬁg out With'his sister?

'Abqut fiveAyeafs}-a little bit over.

=
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All right. So, a long-term relationship?
Yes.

Have you ever been to Alex's mom's homé?
Yes, I have.

How often?

Oh, I have been there probably at least 20, 30 times. I

mean, quite often. Yeah, at least that many times.

How often do you and your girlfriend go there?

We have been there -- I mean, usually about once -- once

a month or so.

Okay. When is your birthday?

-My~birthday_is'Jaﬁuary 25th.

What did‘you do.the'day-after -- or I should say the
morning after your birthdéy?
The morning after»my birthday, I went down to Shari's

Restaurant on 72nd doWn there.

- Why did you do that?

”Bécause I -- well, théfe's”tWO'ieasdns. Oné, I wanted

to check out the restaurant for Reality Check. They

were doing a series of Shari's type restaurants, like

~Denny's, IHOP, things like that. And I wanted to cheékN

out Shari's to_sée if they were going to give them more:
information, in case they were going to get Shari's as a |
client.

So, I wanted to go down and do like not actually a
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form, it's just you aré checkiné out so then you can
approach the Shari's organization and say: Do you want
to hire this service on? So -- : -

Why would you. .do that? Is ;hat advantageous for you?
Yeah. A, if they hire Shari's on, I have a lot more
work that I can do for the company, and B, they also
then pay me for the work that I did that morning. So --

What if it doesn't pan out?

Then I -- well, then I ate a breakfast that I paid for
myself. I mean, it's not -- I was going down there

anyway .

So, kind of like an investment venture for you to check

thesé,places out?

Well, normally I‘would say on, you knbw,imqst_of:the
timé,'when I check something out, it's because I have
been assigned it. But, yeah, sometimes I will go check

out other. More companies that Reality Check gets, the

moie‘wérk‘that I get. _

So, I will go check out a restaurant, even if I am
not assigned it, because it's to my advan;ége.to have
more business fof that company.

Okéy."what time:did you go to Sharifs?

I arrived there about 5:45 a.m. So, I was there quarter

to 6:00, and then I ate.

Do YOu;notideAwhat.time they_open?

!
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They are 24 hours. They are a 24-hour restaurant.
Héw long did it take you to eat?
Took me 45 minutes, so I left there at 6:30.
Where did you go from there?
From there, I went to Kathryn's mother's house.
Kathryn Riofta?
Yeah, Jennifer Saidana's home.
Okay. What did you do there?
There I was going to pick up.sohe‘pants for Kathryn. We
had had dinﬁer the night before we went to Pegasus Pizza

to celebrate my birthday and she was -- she couldn't fit

~into her pants, I mean, anymore, the ones that she had. ¢

So she wanﬁed to get -- she was kind of complaining
about it. And.I was like, we11,~i can go down, pick up*
some pants for you rather than having you, you know {e
So you essehtialiy kill two birds with one stone, right?¥
Yeah, I mean, yeah. Both -- not only did I hopefully
get some'bﬁéin¢SS fbr our cbmpany, but hopefully got
some pants my girlfriénd could fit into. So --

Who did you see at Jehnifer'é house that morning?

I saw -- Alex that mofning was the only person that I

actually saw.

Where was he?

 'He was asleep.

Where?
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In his bedroom. What -- in his bedroom.

How did you happen to see him?

Well, I entered in the house -- if you know what the
house lays out, you enter in the front door.

Actually, you khow what? Why don't I have.you do a
description on the board for:me, if you could. How is

your artistic ability?

I'm okay.

Go“ahead and grab one of those pens and lay it out for
ug, if you would.

Okay .

You can turn that facing the jury, if you would. Thank
you. |

Do.you want me to put --

I can't hear you.

Do you want me to label anything on there?

Plgase. And tell us whaf you are labeling.
Okay.. This ig -- theée are door;; “That's a‘symbol
right here is what I have used for the doors.

Okay. And what you have there, you have Alex's bedroom

marked, you have spare bedroom marked, then you have

what?

~This is the bathroom.

Okay .

Jennifer aﬁd Adam shared that bedroom at the time.

Testimony of Drew‘FdlSom

ot




ey

.....

.....

10

11

12

13

14

15

16

17

18

19

20

- 21

22

23

24

25

322

Right.

This is the hallway right here. This is also a hallway
right here.

Right. And you have -- is that "sewing room?"

I didn't know what to call it, sitting room.

Oh, I can't read that far.

Not the living room, where you watch TV, but the room
that there is a piano there.

Okay .

A couch.

And the kitchen?

And the kitchen. And this is the living room. And *

there's a wall that goes right.here. So -- the TV is

here, and there's like a couch here, and a chair that‘s

here.

Okay. And then the garage is below that?

Yeah, that's the garage.

‘And the front door?

Front door is there. And this is their driveway.

And did you see Adam at that time that you were there on
the 26th?

I didn't. So --

Okay.

I'm pretty sure the TV was 6n. I know the light was on

in that room, but'I;didn{t see him.
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Okay. And --
And I didn't go down there.
You didn't go there. So about what time would you have
arrived at Miss Saldana's home?
It would have been right around 6:45. I spent about 10
or 15 minutes there, so i can't -- I am not as sure when
I arrived there exactly as when I left. When I left it
was right around 7:00, because I remember thinking: f
gof to make it up to Bellevue in an hour.
Why is that?
Becauée I had to be to work at 8:00, and we had a land

use meeting every Wednesday morning from 8:00 to 9:30.

Did you make it to work on time?

- Well, pretty close. I was like five minutes late.

Nobody: noticed?
It wasn't that big of a deal.

Okay. How did you come about to actually see Alex while

you were there?
Well, I entered in this door here, the front door. And

I went down the hallway. And up until this time, T

_never really had been in Alex's room when he was around.

I pretty much, you know --

‘MS. WAGNER: ' Object, non-responsive, Your Honor.

THE COURT: Overruled.

A I‘pretty much just didn't go in there. So, only time I

]

=
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had been in there was --

MS. WAGNER: Again, Your Honor, I object to this.

THE COURT: You can ask another question.
(By Mr. Walker) We have to ask a question.
Okay.
So, -you had never been there when Alex was physically in
there --
Not inbthat room, no.
-~ in that room. Okay. And so what happened next?
So, I went down the hallway, turned 6n this'light here,
went into this room.
So, you were going towards Alex's bedroom which is --%

Which is this room right here.

So I went to my right, and I am going to my left, and
the bathroom is right here.

Qkay. You have passed_the bathroom.

So I went beybna'thé bathroom, and I wéht through this

room here.

- Alex's bedroom?

Alex's bedroom.
Okay.
I turned on the light.

You didn't realize he was there?

No, I didn't realiZeAhe'was there. 8o, I turned on the

Testimony of Drew Folsom




10 .
11
12
13

14

15
16

17

18 °

19

20
21
22

23

24

25

325

light, which is right here, and then I just, you know,
looked casually to my right, and I was -- Yyou know, I
almost jumped when I saw there was a person there.

So --

Did you see any response from him to you being there or
to the light being on?

T didn't, no, I did not.

Did you hear him snoring?

I .- I -- I don't remember any snoring. I remember
breathing. You know, it was obvious there was -- but I

don't remember what you classify as --

~ What was that?

Well, heavy breathing. But I don't -- I wéuldn't call
it snoring.

Okay..that did you do next?

Turned off the light real quick, and then I went out of

the room for a second, and -- but I knew that the’pants

that I wanted to get were in that room.

Why did you know that?

Because I had been in there before with Kathryn when

' Alex wasn't there. Jennifer kept all of her -- she has

like a makeup stand in there, soO she kept her makeup in
that room, she kept basically all of her spare clothing

in that room. So I had been thefe‘rgmmaging through the

~cloéet,With.Kathfyn before.when'éheis coming down to
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look and see what she wants to borrow from her mom.
So -- that's what I had come to know that room as was
the place that they keep spare clothing, so —;

What about Alex's clothes?

I don't know where he keeps his clothes. I --

Never had --

I never seen his clothes in there.

Never had to rummage for his clothes?

No, no.

So, how did it go?

So, then went back into the room, into the closet, amd
at this point I was just using the hall light here

shines pretty much illuminates this part of the room, %S0

I could get by with that.

And I went in there, searched for a pair of pants:I
thought were the ones; took them back Qut here into the
light, held them upnto_the hall light to make sure that
they were the Anne Taflor.pénts.I Qaé31ookihg for.

Were they?

Yeah, those ones were, by the way.

Okay.

Then I went back in and spent séme more time looking

through the closet and found the other»pair of pants I

‘was looking for, took them back out in the hallway, made

sure they were the right_pair.
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A And then I -- I can't remember if I used the bathroom or

not, but then I left.
Q That's about all you did.
A Yeah. I just grabbed them and then I left.
Q So, you left about what time, do you know?

A 'Weil, that was seven o'clock, because when I got back

‘into the car, I was like: I hope I don't run into any

serious traffic or else I am going to be really late
comingvup to Bellevue from there. |

MR. WALKER: Thank you. You can have a seat.

That's all the questions I have at this time,
Your Honor.

THE COURT: Miss Wagner?

MS. WAGNERQ Thank you.

CROSS-EXAMINATION

. BY MS. WAGNER:

Q Good morning, Mr. Folsom.
A Good morning.
Q Sir, do you live in Seattle?

A I do, vyes.

Q 'What'part of Seattle?

A Capital Hill.

—
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And you did this mystery shopper thing, no one at
Reality Check asked you to go to Shari's Restaurant; is
that true? -

That is correct.

And you weren't going to get paid for this?

Well, I wasn't for sure going to get paid for this.

Sir, isn't it true Reality Check does not encourage its

employees to go into mystery shops on their own without

being first asked to do that?

Not to my knowledge,'no.

So, it is your belief they do encourage that? e
Yeah, I mean, I have done shops, many shops, for them™
before, so -- and I have done a couple where I | R
haven't -- I haven't béen encouraged; that is correcﬁ?
Did you keep any receipts of_your visit to Shari'é?

I didn't, no.

Did you submit anything to Reality Check about your
visit? | |

I just gavé like -- it Wasn't actual form, it was jﬁst
my notes on it. It wasn't a form that I filled out or
anything. i_didn;t keep my receipts because at that
timevfor Reality Check they encouraged you not to keep
yoﬁr fecéipts. Just recently probably in the last'six
ﬁonths they have encouraged you to keep your receipgs.

So, on January 26, you took it upon yourself to drive
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from Capital Hill to go to Shari's Restaurant down on
Tacoma Avenue prior to having to be at work at 8:00 in
the morning; is that true? 3
Yes, because I was already --

Okay, I just need you to listen to my question.

Okay.

I heed you to listen to the question.

I am listening.

Thére are Shari's Restaurants north of Tacoma, aren't
there?

I imagine. I don't know.

There's Shéri's Restaurénts in Seattle, aren't there?
I do not know where oné is.

Sovat 5:45 in the morning, you undertook it upon
yourself, without being asked to do so, go down to the
Sha:i's Restéurant on 72nd and Tacoma.

On my way tb Kathryn's mother's house, yes.

And in terms of going'to Kathryn's mom's house,

vMiss Saldana's house, you didn't call in advance and

tell them you were coming, did you?

No, I didn't. |

Okay. And you entered their house at what, 6:45 in the
morning -- |

Uh»huhf

-- 6:30 in the morning some time there. And they didn't

e ™ ormormorm™
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know you were coming, did they?

No, they didn't.

You didn't ring the doorbell?

No.

And you just walked right in.

With Kathryn's key, yeah.

And when you walked in there, Miss Saldana didn't wake
up and come out and get you, did she? |

No, she didn't.

And you at some point had that hall light on?

Yes.v

Okay. And at that time, during the however long you #
were in that houée, 10, 15 minutes, and you may have -
used the rest room, no one came out, no one woke up? -
No..

And after that, you simply left.

Correct, ves. ~

Now; you'ﬁe described wheré the bedrooms aré. Do you:'
know where the phones are in the house?

I know one phone ié in the living room. I don't know if
there's othervphones in the house or not.

And again this was on Wednesday,.Jgnuéry 26th, that you
undertook this? |

Uh huh.

and the person that was sleeping in the bed -- in this
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bedroom, did you see their face?

I saw the side. They were -- they were in what I think

you would call the fetal position where I saw the side

of their face.
And again ?ou had to be at work at eight o'clock that
morning back up in Bellevue.
Yes.
MS. WAGNER;» Thank you, I have nothing further.
MR. WALKER: I do have a qouple more questions.

REDIRECT EXAMINATION

BY MR. WALKER:

Q

A

Do you always call Saldana's residence before coming?
No. Actually usually I would say at least half the time
we doh't; |
Okay. Reality Check pays whether or not they requested
you to check out a particular restaurant, if they go
with it; is that right?
If they‘use the form. You know,_if they end up signing
the restaurant and use my visit, they would pay me, yes.

MR. WALKER; That's all I have, Your Honor.

MS. WAGNER: ﬁothing further.

THE COURT: ‘Okay, thank you. You may step down.

(Witness excused.)

THE COURT: We have a document we need you to sign

over here, Mr. Folsom. -
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THE WITNESS: Okay.

MR. WALKER: Thank you, Mr. Folsom.

Your Honor, I am going to call Alexander Riofta.

ALEXANDER NAM RIOFTA
the Defendant herein, having been called as a witness, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. WALKER:

Q Please state your name for the record I have?

4 A Alexander Nam Riofta.

Q Spell your last name.

A ,R-iéo-f-t—a.

Q Mr. Riofta, I am going to hand you what has been marked
as Defense Exhibit 18 and ask that you loock this over.
What is it?

A Cellular phone bill for the last past three months I had
the phone.

Q  Wﬁat months?

A January, Deéember, November, October.

Q :kaay._ And ﬁa&e you reviewed thaﬁ bill previously for

accuracy?

A Kind of skimmed over, but not really.

Q Did you see any inaccuracies in it?

A ' No, just the simple phone bill for January.

Q Okay. To the best of your knowledge, is it accurate?
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For January, yes, it is.

MR. WALKER: Move for admission of 18.

MS. WAGNER: No objection, Your Honor.

THE COURT: Exhibit 18 will be admitted.

MR. WALKER: That's all the questions I have.

MS. WAGNER; I have no questions.

TﬁE COURT: Okay. Thank you. You may step down.

(Witness excused.)

ﬂR. WALKER: I rest, Your Honor.

THE COURT: Okay. Okay, members of the jury, it's
about 10 after 10:00, we all need to synchronize our
watches,'that;s what I am using for purposes of our
recess. We aresqoingsto need about probably a haif hour
to go over some final jury instructions.

We will call you back‘in, read the instructions to
yéu, énd then you will hear closing arguments after
that.- So, I would like you all back at 10:40 back in
the jufy rqomQ ¥ou can leave if-you want to go out -and
get coffee or take a'break, walk around, feel free to do
that:as long as you are back there by 10:40. Okay?

| (Jury not preSent;)

THE COURT: Okay. Back on my desk béck there are the

prosecutdr's proposed jury instructions. |

All right, Ms. Wagner, any changes to'youx proposed

~ instructions?

i
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MS. WAGNER: Not to mine, Your Honor, it would be

more with regard to the defendant's proposed.

THE COURT: Okay.

MS. WAGNER: I read through his, and I did some
research on the case law last night. As much as I would
love to object to giving a lesser, I -- given the
current case law, particularly I think the State vs.
Fernandez-Medina, the defendant is probabiy entitled to
it.

My concern is Mr. Walker has not added an additional
definition of assault that would include the

apprehension of fear, which I believe is required for"

‘the Assault 2. As presented, the jury is nbt

sufficiently instructed about the definition of assault.

There's also not a special verdict‘form for was he’
érmed with a deadly weapon drvfirearm while committing
Assault in the Second Degree.

T am.also objecﬁing télthé defendant 's piépoéed not

numbered but I will assume first instruction with regard

‘to the reasonable doubt instruction. And I think he

included a deadly weapon definition that should already
be in. I Mean -- yeah, it is. And then the concluding
instruction is going to have to be changed.

‘THE COURT: It would seem that the -- it would seem

‘like the complete aSsault_définition, which is in
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WPIC 35.50 should be given, if we are going to give the
lesser included, or at least that portion pertaining to
the Assault 2, which is the --

MS. WAGNER: Reasonable apprehension.

THE COURT: Right. The last paragraph of that
instruction. Okay, Mr. Walker?

MR. WALKER: Given the State's concession lesser
included is. appropriate, certainly I don't have any
disagreement with the few paremeters that the prosecutor
mentioned. I guess the only real argument we have is on
the reaeonable doubt instruction.

THE COURT: .Okay, let me hear from you, then.

MR. WALKER:',What I propose is the newest, in my
opinion best, attempt by.the‘WPIC-makers to put together
an instructive -- an instfuction for the reasonable
doubt instruction, which is probably the most‘important
instruction, which isn't confusing, which isn't.-- which.
is easier-to“understand. I guese the prosecutoré also
request it at timee.

The old one I know is always .objected to by
prosecutors. I think it is much more fair, much more
clear. The abiding belief language in the State's
proposed instruction ig confusing. Sure it means the
same, but to the average person, 1t's confusing. This

is much more objectlve, and I think the court should go
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with it. I don't think there's much risk of confusion
fromvthe fact that the opening instruction included the
language of abiding belief. Certainly-that's something
the prosecutor can argue, but I just think it's a better
definition.

THE COURT: Miss Wagnér?

MS. WAGNER: I am sure the court's aware of thé
State's position on this. I think we are.oﬁ -- in the
first insﬁruction,‘I think it is very blear, I don't
think it is confusing, it is the standard of burden
throughout. I know the court said another prosecutor-
recommended it, I certainly don‘t;_ But it's --

THE COURT: I think she wished she hadn't either,

“frankly.

MS. WAGNER: That woﬁld be my quess. It's
discretionary with the court, obviqusiy, but I‘think the
newer one is more confusing to the jury. |

| THE COURT: My'unaetstandiﬂg is aftef.thé:Castle
decision came down, the WPIC committee met and they
elected not to'addpt the alternate version at a
subsequent opportupity to do that. This language --
they‘adbpted the Castle langﬁage from the court of
appeals;'but I think‘there was some disagreement with
the qommittee itSelf as to formally doing this.

SQ,il am going to take a look at the update thét's on
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line and see if there have been any additional changes
to that. We do need to get the complete assault
definition, which ipcludes the reasonable apprehension,
and I'm assuming that probably your office would have
that.

MS. WAGNER: Yeah, and then the special verdict form
for the Assault 2, changing the concluding instruction.

THE COURT: If we caﬁ get one of those.

MS. WAGNER: Yeah. If the court will give me an
6pportunity to go up to my office\and crank out that.

THE COURT: All right, and I will take a look -at the
case law and the éh—lihe updéte'on the WPIC, which of
those we will use.

Any other than those items, Mr. Walkexr? -

MR. WALKER: No, Your Honor.

THE COURT: I think also give the limiting
instruction that we also had on the newspaper. I Ehink
they shduld have that as well. -

MR.‘WALKER: Okay. I think I have some extras of
that.

THE COURT: Miss Wagner, do you have the original
uncited set?

MS. WAGNER: No, I will bring those down with me. I
will get.thdse and bring them down with a whole packet.

THE COURT: All fight;‘we will-be at recess.
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(Recess taken.)
(Jury not present.)

MS. WAGNER: Your. Honor, the packet that you handed
us didn't have the concluding instruction.

THE COURT: I have two of those attached to it now.

MS. WAGNER: dkay.

THE COﬁRT: Let me just, I guess, ask a question
regarding the defendant's testifying, Sincel--

MS. WAGNER: Since he did testify.

THE COURT: -- he did testify, I don't think that's
appropriate‘to give that. |

MR. WALKER: Well, you know, I would,leéve that up to
the Cburt. I don't mind if you do give it) because all
it was was‘a fouﬁdatipnal thing. Obviously prosecutor”
knows the parameters for argument there. I will do
whatever the court --

THE COURT: How do you want to handle --

'ﬁé. WAGﬁEﬁ: .i uﬁdefstand Mr. Walker's éoncérn;
because I am sure he will want to argue that, you knpw,
above and beyond what he did testify to, and he's not
compelled to. .Probably makeS'some sense to have that
instruction.

THE COURT: Okay. All right, then, let me tellvyou
the instructibns that I in;epd to give, then I wili let

you take your exceptions to that.
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Instruction No. 1 is the standard WPIC instruction
on, "It is your duty to determine which facts have been
proved in the case," two page instruction.

Instruction No. 2, I did go read the State vs. Castle
opinion. I reread the WPIC 4.018 simplified, actually
revised version, and I am going to give the version that
Mr. Walker proposed. I note that in that -- in State
vs. Castle, it was a»defendant thét appealed.that éase;
aréued that this instruction was improper. So, I will

leave it up to you. It has some language obviously that

may be beneficial, but it was actually an instruction

that the defendant objected to in State vs. Castle.
MR. WALKER: SometimeS‘We-éppeal when we lose on that

instruction. I appreciate the court agreéing to give

it.

THE COURT: You want to use this instruction?

MR. WALKER: Yes.

THE COURT: Number 3, "Evideﬁée may be either direct
or circumstantial."

ﬁumberv4 ig, "the defendant's not compelled to
testify." |

Number 5 is, "The weight and credibility of any out
of court statéments."

Number 6 is, "A person ¢ommits the crime of assault

in the firstAdegree."

i_
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Number 7 is the great bodily harm definition.

Number 8 is, "A person acts with intent or
intentionally."

Number 9 is, "An assault is an intentional shooting
of another person." This also has the reasonable
apprehension language at the bottom of it in the last
paragraph.

‘Number 10 is, "To convict the defendant éf assault in
the first degree."

Number 11 is the deadly weapon definition.

Number 12, "If you are not satisfied beyond a -

‘reasonable doubt defendant is guilty of the crime -

charged, you may be found guilty of any lesser.crime."f

Number 13 is the crime of assault in the second . =

degree definition.

14, "To convict the defendant of the crime of‘assault
in the second degree."._

Number 15, "F§r purpose of a special-vefdict, the
state must prove beyond a reasonabie aoubt the defendant
was armed with-a'firearm.“

Number 16 is, "The jurors have a duty to diécuss the
case with one apother.“

Number 17 is the definition, "Upon retifing,to the
jury_foom to select a presiding jurdr,"-and also the

instruction on his how to handle the two verdict forms
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and the two special verdict forms.

And last items here are Verdict Form A, which is the
assault first degree; Verdict Form B, which is the
lesser degree finding on assault second; Special Verdict
Form A and Special Verdict Form B.

Ms. Wagner, any exceptions to those instructions as
proposed?

MS. WAGNER: I take an exception to the giving of the
be?ond a reasonable doubt instfuction proposed by the
defense. And I guess I want to clarify: I did submit
instructions at the court's request to "fix".may not be
the best word, but to make sure that the defense's
proposedvlesser includeds were cprrect. 'Althougﬁ I am
not endorsing them, I did submit them at the court's
request.

THE COURT: Do you have those?

MS. WAGNER: I should probably put some sort of --

it's a paékage of 8 to include special verdict forms.

THE COURT: I know, the only -- the additional
instrﬁction I need to give is on the --

MR. WALKER: Limiting instruction.

THE COURT: -- 1imi£ing instruction. And I am going
to number that 5-A. And on the additional instructions,
Ms.vWagner,~that‘you prepared, I am just writing on the

face of that, "Prosecutor's second set of proposed."

- . -
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MS. WAGNER: That's my concern, Your Honor,'I aﬁ not
proposing them. Although I agreed that the lesser
should be included, I am not offering them, I didn't
propose them.

THE COURT: Okay, all right, I will indicate for the
record that they were prepared at the request of the
court.

' MS. WAGNER: Thank you.

THE COURT: And I did go back and actually pull the
Fernandez-Medina, Supreme Court opinion, which is
on-line frqm August 24th of 2090. I don't necessarilss
MS. Wﬁ@NER:‘ Nor do I, but I think it's --

THE COURT: Appears to be that is the current casei

law which allows defendant who presents an alibi defense

to really argue almost any theory of the case based upon

the evidenge that's there,-ingludinglthe ability.tq
reqﬁeét lesséf degree instruétiohs,-which this is.iﬁ
this particular case.

MR. WALKEﬁ: Great'case.

THE COURT: Okay. Any additional exceptions,
Ms. Wagner?

-MS.-WAéNER: No, Your HonOr.

THE COURT: Mr. Walker?

MR'fWALKERF No exceptions, thanks, Your Honor.
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THE COURT: All right. Then what I will do, we.will_
start at one o'clock with the instructions and with
closing. We will get copies made of these instructions
for each of you, and also for the -- I will run six sets
for the jurors, and then we will go from there.
MR. WALKER: Okay if I leave my stuff here again?

‘(Recess taken.)
AFTERNOON SESSION

(Jury not present.)

THE COURT: I have up here the stipulation and order
reggrding jury separatibn. I intend to hold them until
4:30, if they haven't reached any kind of verdict, then
we will let them go.

And this says that we can excuse the jury in ﬁhe
absence of the partieé, plaintiff's attorney, defense's
attorney, also the defendant. ‘And are you agreeable
with that Mr. Walker?

MR. WALKER: ers, Your Honor.

MS. WAGNER: When will we be givenlthe alternates,
you pick justvrandomly?

THE COURT: We will put all of the name and their
badge number, their red badge number, in the box, and

Janet will pickftwo after argument.

o
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MS. WAGNER: Okay.

THE COURT: Okay? Are you ready?

MR. WALKER: Yes.

THE COURT: Do you have the original instructions for
me to read? Thank you.

MR. WALKER: Could wé éet our copies, too?

THE.COURT: Oh, I am sorry.

MR. WALKER: Thank you.

(Jury present{)

THE COURT: Please be seated.

Okay, members of the jury, at this time I am going to
read the concluding instructions to yoﬁ. This is a =
packet of ébout 16 or 17 instructions, bear'with'me as I
read thiough them. We will give you sgts of the =
instructions to have back in the jury room.

Instruction Nd. 1: It is your'duty to determine
which»factslhavé been proved in this case from the
evidence produced in court. 'It also is your duty to
accept the law from the court, regardless of what you
personally believe thé law is or ought to be. You are
to épply the law to the facts and'in this way decide the
case.

The order in which these instructions are given has

no significance as to their relative importance. The

attprneys may properly discuss any specific instructions
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they think are particularly significant. You should
consider the instructions as a whole and should not
place undue emphasis on any particular instruction or
part thereof.

A charge has been made by the prosecuting attorney by
filing a document called an Information informing the
defendant Qf the charge. You are not to consider the
filing of the Information or its contents as proof of
the matters charged.

The only evidence you are to consider consists of the
testimony of the wipnesses and the exhibits admitted
into evidence. It has been my duty to rule on the
admiSsibility of evidence. You must not concern
yourselves with the reason for these rulings. You will
disregard any evidence that either was not admitted or
that was stricken by the court.

You will not be'provided-with a written copy of
testiﬁény during yourvdeliberati;ﬁs. ‘Any exhibits
admitted into evidence will go to the jury room with you
during your deliberations.

In determininé whether any proposition has been
proved, you should consider all of the evidence
introduced by ail parties bearing on the question.

Every party is entitled to the.benefit of the evidence,

whether produced:by that party or by another party.

A
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You are the sole judges of the credibility of the
witnesses and of what weight is to be given the
testimony of each. In considering the testimony of any
witness, you may take into account the opportunity and
ability of the witness to observe, the witness's memory
and manner while testifying, any interest, bias or
prejudice the witness may have, the feasonableness of
the testimony of the witness, considered in light of all
of the evidence, and any other factors that bear on
believability and weight.

The attorneys' remarks, statements and arguments are

intended to help you understand the evidence and apply*

the law. They are not evidence. Disregard any remark;

evidence or the law as stated by the court.

The attorneys have the right and duty to make ahy
objections that they deem appropriate. These objections
should not influénée you aﬁd you shdﬁld ﬁéke no
assumptions because of objections by the attorneys.

The law does not pérmit4a judge to comment on the
evidence in any way. A judge comments on the evidence
if the judge indicates by words or conduct a personal
opinion as to the weight or be1ievabi1ity of the
testimdny of a witness or of Sther evidence.

Although I have not inténtionally-done.so, if it
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appears to you that I have made a comment during the
trial or in giving these instructions, you must
disregard the apparent comment entirely. -

You have nothing whatever to do with any punishment
that may be imposed in case of a violation of law. The
fact that punishment may follow conviction cannot be
considered by you, except insofar as it may tend to make
you careful.

.You are officers of the court and must act
impartially and with an earnest desire to determine and
declare the proper verdict. Throuéhout your
deliberations you will permit neither gsympathy nor
prejudice to influence your verdict.

Instruction No. 2: The defendant has entered a plea
of not guilty. That plea puts in issue every element of
the crime charged. The étate is the plaintiff and has
the burden of proving each element of the crime beyond a
reasonable doubt. The defendant has'no burden of
proving that a reasonable doubt exists. |

‘A defendant is presumed innocent. This presumption
continues throughout the entire trial unless you find --
excuse me, unless during your deliberations you find it
has been overcome by the evidence beyond a reasonable
doubt .

A reasonable doubt is one for which a reason exists
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and may arise from the evidence or lack of evidence.
Proof beyond a reasonable doubt is proof that leaves you
firmly convinced of the defendant's guilt.

There are very few things in this world that we know
with absolute certainty, and in criminal cases, the law
aOeS not require proof that overcomes every possible
doubt.

1f, based on your consideretion of the evidence, you
are firmly convinced that the defendant is guilty of the
crime charged, you must find him guilty; if, on the.
other hand, you think there is a real possibility that
he is not guilty, you must give him the benefit of the
aoubt and_find’him not guilty.

Instruction 3: -Evidenceemay be either direct or *
circumetantial. Direct evidence is that given by a
witness who testifies concerning facts that he or she
haS»directly observed or perceived through the senses.

'Circumstahtial evidence is evidence of facts or
circumstances from which the existence or non-existence
of other facts may be.reasonably inferred f£rom eommon
experience.

The law makes no distinction between the Weight to be
given to either direct or circumstantial evidence. One
ie~notbneCessarily more or less valuable than the other.

AInstruction 4: The defehdant is not compelled to
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testify. And the fact that the defendant has not
testified cannot be used to infer guilt or prejudice him
in any way.

Instruction 5: You may give such weight and
credibility to any alleged out-of-court statements of
the defendant as you see fit, taking into consideration
the surrounding circumstances.

Instruction 5-A: You are instructed that you are not
to"consider any information provided to you in theA
newspaper article submitted_into evidence involving
Trang Dai incident, except as to whether it is relevant
to the issue in thié case involving an alleged motive
and for no other purpose.

Instruction 6: A person commits the crime of assault
in the firsf degree when, with intent tp_inflict great
bodily>harm, he or she assaults another with a fireafm
or with any deadly weapon, or by any force or means
likely to produce great bodily harm or death;

Insﬁruction 7: Gfeat bodily harm means bodily injury
which creates probability ;f death, or which causes
significant serious permanent disf;gurement, or that
causes a significant permanent loss or impairment of any
bodily part or organ.

Instruction No. 8: A person acts with intent or

intentionally~ﬁhen acting with the objective or purpose

i
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to accomplish a result which constitutes a crime.

Instruction 9: An assault is an intentional shooting
of another person, with unlawful force: that is harmful
or offensive regardless of whether any physical injury
is done to the person. A shooting is offensive, if the
shooting would offend an ordinary person who is not
unduly sensitive.

An assault is also an act, with unlawful force, done
with intent to inflict bodily injury upon anofher,

tending but failing to accomplish it and accompanied

with the apparent present ability to inflict the bodily

‘

injury if not prgvented. It is not necessary that -
bodily injury be inflicted.

An assault is also an act, with unlawful fqrce, done
with the intent to create in another apprehension or °
fear of bodily injury, and which in fact creates in
another a réasdnable apprehension and imminent fear of
bodily injury even though the actoi did not actually
intend to inflict bodily injury.

Instruction No. 10: To convict the defendant of the
crime pf assault in the first degree, each of_the
following elements of the crime musﬁ be proved beyond a
reaéénable doubt: Number one, that on or about the 27th
day of January, 2000, the defendant assaulted Ratthané

Sok; number two, that the assault was committed WithAa
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firearm or with a deadly weapon, or by a force or means
likely to produce great bodily harm or death; number
three, that the defendant acted with intent to inflict
great bodily harm; and, number four, that the acts
occurred in the State of Washington.

If you find from the evidence that each of these
elements has been proved beyond a reasénable doubt, then
it will be you? duty to return a verdict of guilty. On

the other hand if, after weighing all of the evidence,

~you have a reasonable doubt as to any one of these

elements, then it will be your duty to return a verdict

of.not guilty.

The term deadly weapon -- excuse me, this is
Instruction 11: The term deadly weapon includes any
firearm, whéther loaded or not.

Instruction 12: If you afe not satisfied beyond a
reasonable dbubt that the defendant is guilty 6f the
crime bharged, the defendantvmay-ﬁe‘found guilty of any
lesser crime, the commission of which is necessarily
included.in the crime charged, if the evidence is
sufficient to establish the defendant's guilt of such
lesser crime beyond a reasonable doubt.

‘The crime of assault in the first degree necessarily

includes'the.ieSSer crime of assault in the second

‘degree. 'When a crime has been proven against a person

™
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and there exists a reasonable doubt as to which of -two
or more degrees that person is guilty, he or she should
be convicted only of the lowest degree.--

Instruction 13: A person commits the crime of
assault in the second degree when, under circumstances
not amounting to assault in the first degree, he or she
assaults another with a deadly weapon.

Instruction 14: To convict the Deféndant Alexander
Riofta of the crime of assault in the second degree,
each of the following elements of the crime must be
proved beyond a reasonable doﬁbt: Number one, that on
or about the 27£h day of January 2000; the defendant
assaultéd Ratthéna’Sok-with a dead1y~weapon; and, number
two,.that the actéfoccﬁrrea in the State of Washington.

If you find from the‘evidence that each of these

elements has been proved beyond a reasonable doubt, then

it will be your duty to return a verdict of guilty. On

the other hand,"iffafter weighing all of the evidence,
you have a reasonable doubt as to any of these elements,
then it will be your duty to returﬂ a verdict of not
guilty.

Instruction 15: For purposes of a special'verdict,
the State must prove, beyond a reasonable doubt, that
the defendant was armed with a firearﬁ at the time of

the commission of the crime of assault in the first
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degree or the lesser included crime of assault in the
second degree. A firearm is a weapon or device from
which a projectile may be fired by an explosive such as
gunpowder.

Instruction 16: As jurors, you have a duty to
discuss the case with one another and to deliberate in
an effort to reach a unaniméus verdict. Each of you
must decide the case for yourself, but:only after you
consider the evidence impartially with your_feilow
jurors.

During your deliberations, you should not hesitate to

re-examine your own views and change your opinion, if

you become convinced that it is wrong; however, you

should not change your honest belief as to the weight or

effect of the evidence, solely because of the opinions

of your fellow jurors or for the mere purpose of

returning a verdict.

Instruction 17: UponAretiriné to the jury room for

~your deliberation of this case, your first duty is to

seléct a.presiding juror. It is his or her duty to see

that discussion is carried on in a sensible and orderly

fashion, that the issues submitted for your decision are
fully and fairly discussed,vand that every juror has an

opportunityito be heérd and to'pa;tidipate in ﬁhe

deliberatibﬁé’upon each question before the jury.
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You will be furnished with all of the exhibits
admitted in evidence, these instructions and two verdict
forms, A and B; When completing the verdict forms, you
will first consider the crime -- there is a typo here -
I am inserting "the crime of assault first degree, as
charged. "

If you unanimously agree in the verdict, you must
fill in the blank in Verdict Form A the words not guilty
or the word guilty, according to the decision you reach.
If you cannot agree on a verdict, do not £fill in the
blank provided in Verdict Forxrm A.

If you find the defendant guilty on Verdict Form A
do not use Verdict Fofg B. If you find the defendant*r

not guilty of the crime of assault in the first degred

or if,‘after full and careful consideration. of the

evidence,'you cannot agree on that crime, you.will
consider the lesser crime of assault in the second
degree.

If you unanimously agree on a verdict, you must £ill
in the blank provided in Verdict Form B the words not
guilty of the word guilty, according to the decision you
reach. If you cannot agree on a verdict, do not £ill in
ﬁhe blank provided in Verdict Form B.

If ydu find the‘defendant guilty of the crime of

~aésault, but have a reasonable doubt as to which of two

Instructions




10

11

12

13 ]

14

15

16
17 |

18

19

20
21
22 |

23

24

25 |

355

or more degrees of that crime the defendant is guilty,
it is your duty to -- excuse me, it is your duty to find
the defendant not guilty on the Verdict Form A and to
find the defendant guilty of the lesser included crime
of assault in the second degree on Verdict Form B.

You will also be furnished with special verdict
forms. If you find the defendant not guilty of assault
in the first degree or assault in the second degree, do
not use the special verdict forms.

If you find the defendant guilty of assault in the
first degree, you will then use special Verdict Form A .
and f£ill in the blank with the ahswer yes or no
according to the decision you reach.

If you find the defendant not guilty of assault in

the first degree, but guilty of assault in the second

degree, you will then use Verdict Form B and fill in the
blank with the answer yes or no according to the
deéisiqn you -reach. —

Since this is a criminal case, each of you muét agree
for you to'return a verdict. When all of you have so
agreed, fill in the proper form of verdict or verdicts
to express your decision. The presiding juror will sign
it and notify the judicial asSistanﬁ who will conduct
you into Court to declare your verdicf. |

J

© All right, at this time I will ask that you direct
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your attention to Miss Wagner, who will give the closing
argument on behalf of the State.

MS. WAGNER: Thank you, Your ﬁonor.“ Counsel.

Good afternoon. As you are well aware, the defendant
is charged with assault in the first degree while armed
with a firearm. The court read to you what's been
referred to as the "to convict" instruction and you will
get a copy of that. You will get the whole packet of
instructions.

What it comes down to is that the State has to prove
each and every one of the four elements listed in that

e

to convict instruction in’o:der for you to find the

P

Now the fpur‘elements are: -One, on or about
January 27th, the defendant assaﬁlted-Ratthana Sok; -
second, that the assault waé cémmitted with a fireafm or
with a deadly weapon, or by a force or means likely to
produce gfeatvbodiiy harm;”thira, that the defendaﬁt
acted with the intent to produce great bodily harm or to

inflict gréat bodily harm; and, finally, that the acts

occurred in the State of Washington. The State has to

prove each one of those -- every one of those elements.

Now a couple,of these are pretty easy. We know that

the acts occurred in the‘Statean Washington,

»specifically in Tadoma,_Washingtoﬁ. So that fourth

e

~
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element is satisfied, that's uncontroverted.l

The second element, which is that the assault.was
committed with a firearm, deadly weapon, or other means
likely to produce great bodily harm. Clearly been
established, beyond a reasonable doubt, that Ratthana
Sok.was fired upon with a gun. Look at the evidence
that was presented. First and foremost, you have
Ratthana Sok's own eyewitness testimoﬁy, and he came in‘
hére and he told you, just like he told the officers,
that the person who shot at him had pulled out a chrome
reVolver, which is a firearm.

There's a lot of evidence supporting not bnly that a
firearm was used, but that itIWas a revolver. Remember

the testimony of Hank Baarslag, the forensic specialiét.

‘He said that a revolver, when it fires, does not expend

the shell casings, unlike a semiautomatic handgun. In
this cause, there were no shell casings that were

recovered at the scene. That suppérts the fact that

. this was a revolver.

You have the testimony of Hank Baarslag, Detective
Davidson and Armin Keen about the bullet holes that were
found in the house and in the cars. And you have the
pictures. These will be sent back to.you in the jury

room.

Remember we have three bullet'holés'in the house, two

o B e B o BRSO
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above and one to the side. You have got three bullet
holes in the two different cars. You have two of them
on the Ford Explorer and one on the Honda. It was

Mr. Baarslag's testimony that revolver generally holds
five to six shots. We have six shots accounted for, six
of the bullet holes.

It was Ratthana Sok's testimony that after that first
shot, when he started running, he heard fouf to five
shots. Again, this all goes to support, A, it was a
firearm, and B, thaﬁ it was a chrome revolver. And that
corroborates with Ratthana Sok's testimony.

One other item of evidence we have this was a

firearm, that'spent bullet. Again you will get that

back in the jury room. And Hank Baarslag testified that

this is something that was fired from a gun. It wasN 
deformed, so likely:hit something before it hit thej
ground. And we know where it landed, which was right in
front of the géfage; ‘And that was the-exaét area where
Ratthana Sok ran fo.

If it hit something, it's likely that it hit above

~the garage, because we have that bullet hole directly

above the garage door, and it fell and it laid there
right at the baée of the garage.

. So we have more.than enough evidence to show that it

was a firearm uéed~t¢ shoot Ratthana Sok on

Sy
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. January 27th.

That really leaves us with the first and third
elements, and this is really the heart of the case. The
first element is: On or about January 27th, it was the
defendant who assaulted Ratthana Sok. And that third
element is: That he acted with intent to inflict great
bodily harm. This again is the heart of the case.

Well, we know the act occurred January 27th. That's
uncontroverted. The question becomes: Was it the
defendant, and did he act with that intent? Let's look
at the evidence that we have showing that he was in fact
the Defendant Alexander Riofta.

First and foremost, you have Ratthana Sok's
testimony. He came in here and he told'you;'"It was
Alexander Riofta that shot ét me." He pointed right at
him. He had made a previous identificaﬁion when he.was
presénted with an array of photographs.

Now; he was so sure that it:wéé'Ratthana Sok because
he knew him. He knew him because they had played
basketball earlier at People's Park. It had been
several years, bﬁt he knew him enough to regognize him,
and he knew his first name. He just remembered him as
being Alex.

Andeith that information,'and with.the physical

description he was able to provide the detectives, they
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had enough information to tie some information, type
some parameters into their computer data base,vand sheer
luck, they were able to bring up a photograph of the

defendant.

Remember the testimony of Detective Davidson. You

‘had two différent displays of photographs. First screen

Ratthana Sok looked at said, "No, he's not in there.®
But that second screen, he saw ;he picture of the |
defendant, he said, "That's him,\I'm positive." You
have positive ID on the same day of the shooting,
ﬁositive ID in court yesterday, that the deféndant was
the one who shot at Ratthana Sok. -

Physical description that Ratthana gave matchés the
defendant . Fi&eﬁtwq, about 125 pounds, mustacﬁe; shaﬁed
head.

You do have to ask yourself: Well, he also talked
about or testified thaP the defendant or shoqter was
wearing that white hat. 2nd we have that white hat in
evidence. How could he know it was a shaved head?

You can consider the fact that the defendant, by his
own admission, walked by Rétﬁhana Sok's house on a daily
basis. And I will go into that in‘more detail. He

admitted he went by there daily. It is entirely

possible Sok saw the'defendant on more recent occasions

and just didn't think about it, but saw that shaved

Closing statement by Ms. Wagner
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head, and that went into the description.

Regardless, the rest of that description is extremely
accurate. That's what allowed Detective Tom Davi%son to
go to his computer and put in his parameters and bring
up that photograph. And once we had that photograph, we
had a name. Once we had a name, we had someone that the
detectives could go and contact, place under arrest,
because Ratthana Sok was positive, "This is the man who
shot me."

That's what Detective Davidson did. On the following
day, in the morning of January 28, he went and arrested
Alexander Riofta. Now, the defendant's reaction and his
whole demeanor that day is very interesting; as,érevhis
comments. if you remember Detective Davidson's
testimony, when he arrestedAthe defendant,'the defendant
wanted to know why he was uhder arrest. .He said he was
told he was under arrest for shooting.

Weli, the defendantldidn't,aéﬁlany of the_basic
questions: Who? What? Why? When? Where? He said,
l.'I didn't shoot no mother fucker. I don't even own a
gun, I was home the night befbre. I was drinking. I
didn't leave until 11:00: I went to work. I don't own
a gun. How could I shoot some mother fucker?" That was
his reSpopse. He was angry when he said'it;-he waé

hostile.
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And from there, the detectives took him down to the
station for an interview. And it was during“that
interview that he made a lot of very interesting
comments. And you have to consider those statements
that he gave to Detective Davidson that day.

First of all, it's important to note that the
defendant cannot account in his statement to the
detective for his activities prior to about
eleven o'clock that day. He just said he was home.

He gave the detective the names of all these people
he was with on January 27th. And the detective
testified he contacted them. None of them could account
for the defendant's activities prior to eleven o'clock
on thé 27th.

The defendant's own mothef; hefe on the stand thig:

morning, couldn't account for his activities prior to

January 27th. And although she tried to say that if he

had left, she would have woken up, think about Drew
Folsom's testimony. He says he was there at the house
the day before, he was rooting around in bedrooms,
turning lights on in the hallway. You saw the pictures
up there, that hallway light would havé shined right
into Jennifer's bedron. She didn't come out, she
didn't wake up. Would she have knpwn,if_thé defendant

left or is that a mother trying to protect her son?

Closing stgtément by Ms. Wagner:
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'Eut regardless, there's.no accounting for the
defendant's activities prior to eleven o'clock that day.
Jennifer Saldana testified she last saw her son sleeping
at 4:00 a.m. He had ample time between that time, when
she last saw him and she next saw him, to go and commit
the shooting. And you know he did, because we have the
testimony.

It's interesting to note that when the defendant was
told by Detective Davidson that it was Ratthana Sok who
had been shot at, statement to Detective Davidson was,
"If I were géing to shoot at someone, I would kill them,
because I am not'étupid enough to get caught." He
didn't deny shooting at Ratthana Sok. What he-saia
basically was, "Well, if I had‘shot-at_him, I would have
killed him, because I am not stupid enough tb get
caUghﬁ.ﬁ

Well, the evidence clearly shows he shot at Ratthana
Sok, bﬁt fortunately'he's just a-badvshot. When you go
back to the jury room, look at those pictures and think
about the path thaﬁ Ratthéna sok took when he was
evading those builets. He said he took off and he ran
into that open garage between those cars. Where do you
have the bullets? You have thém7Surrouﬁding a pattern,v'
the very placngatthana Sok waslrunning.

This is notfa"man who is shooting into the ground,

o

e
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shooting into the air, or just trying to scare someone.
He's aiming. He's just a bad shot, because he's
shooting with a little revolver, and he just didn't hit
Ratthana Sok.

But that statement to the detective is very
important. He was asked by the detective why Ratthana
Sok wéuld have named him as a suspect. He said, "Well,
maybe because I am the énlY'one that walks up and down
his street everyaay." That's an interesting comment.
One of the things we know is, whoever shot Ratthana Sok,
knew Ratthana's schedule. They knew ﬁhat Ratthana would
be out there early that mOrning, because they were -
waiting. Those pecple in the anda wefe waiting for :
Ratthana at 6:45 in the morning. - So sbmeonevknew his*
schedule. By the defendant's own admiésion, he walks by
his house every single day.

We know that he knoys Ratthana. He admitted being at
Veasna.Sok's house before, whiéh ié.the éaﬁe house |
ﬁatthana lived in. We know the defendant knows
Ratthana, he knew Veasna, and knew where he liVed, and
he admits walking by the houée every single day.

A very interesting comment that the defendant made
was asking a question of the detective, and he asked if
any.other suspects had been arrestéd; Now, remember I'

asked detective Davidson if he had-saidvanything about

Closing statement by Ms. Wagner




10:

11

12

13

16

17

19

20

~ 21

22

23

24

25

14

15

18

365

the fact that Ratthana Sok saw other people in the car,

and he said, "No, I hadn't even told him about the car."

Why would the defendant ask about other suspects,
unless he's very well aware of the fact that there were
other people in that car that morning? It's a very
intéresting question. I think you have to consider that
to show the defendant's mind-set, because I think it's
evidence of guilt that you have to consider in this

particular case.

He said that this was all bullshit conspiracy, but

- when asked or pressed, he couldn't give a single

explanation why he thoﬁght it was conspiracy.

In addition to all those comments, he made a lot of
statements‘about the Trang Dai case and about Veasna
Sok. And that's probébly the most important thing to

consider in this case. As I said before, there's no

suggestion here that the defendant was involved in the

Trang‘Dai‘killings, I don't want to anY'way to give you
that impression. But what is very clear from the
testimony presented in this case is that the defendant

had more than an average or common interest in the

Trang Dai case.
The State submits to you that the defendant had such
an interest in Trang Dai, such an anger about what

Ratthana Sok's brother was doing in Trang Dai, that he

"

pa—

Closing statement by Ms. Wagner

oo SR v SR o

emn orm M

g |

o

o SRS ovges::

y 4
~

ol




10

11

12

13

14

15

16

17

18 -

19

20

21

22

23

24

25

366
felt the need to send a message to Veasna Sok, and he
was going to send that message by shooting his brother.
"You testify, this is what's happening=" That's what
this case is about.

How do we know about the defendant's anger? Look at
the thihgs he said. He talked about the fact that
Veasna Sok was a sucker for snitching on his Homeys. He
said that Veasna Sok deserved to get choked up in court
for testifying against his Homeys. He keeps ﬁsing that
word "his Homeys."

When he talked about that incident he deserved to get
choked up in court. Hé was talking about';hé incident
where Veasna Sok was assaulted iﬁ court by tWovof the-
codefendants in the Trang Dai case. He's interested -
enough in this case to know those facts. He considers
the codefendants in the Trang Dai cése his Homeys, and

he's angry enough at Veasna Sok that he thinks he

'deserved everything he got. And those are'pre;ty

interesting comments.

'The defendant talked about knowing -- I believe he
saidvhe kﬁew Cricket and he knew Che&y. And Detective
Davidson told you I believe Cricket was Jimmie Chea and
Chewy.was Sarun, andlﬁhese]aré two of the cbdefendants.
And the defendant admitted knbwing these two, and he

also admitted knowing Véaéna{
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The defendant also commented about the fact that he
had a newspaper article that he had kept, and that
newspaper article showed the pictures of all his gomeys.
And you will get this newspaper article back in the jury
room. And this is Plaintiff's Exhibit 12. There, along
the top, are the pictures he's referring to, the
Trang Dai defendants, the very people that the defendant
refers to as his Homeys. And you have got to take that
into account when you go back into that jury room and
deliberate about why the defendant did this.

State submits to you, again, he was sending a
message. He took it upon himself, maybe with the
assistance of these other people who have not bee£
identified, but he was going to get across to Veasna Sok
one way of the other, "Don't Lestify.". Whether that
meant shootihg the'brdther, that Was his intent clearly.

When you look at all of the evidence, and there's
other'evidencé that I will go into, it's clear that it
was the defendant who shot at Ratthana Sok on
Janpary‘27th.

And the other.piece of evidence that's very important
in this case that ties the defendant to the shooting is |
that Honda. Thaﬁ Honda that was‘stolen sometime between

the evening hours of January 26 and the early morning

_hours of January 27th. Ali Saleh's Honda. That's the

o

pe
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Honda that was at the residence in Ratthana Sok's °~

residence that morning. We know it was his Honda

. because of the hat. And Ali Saleh identified that hat

had been in his car, when it was stolen.

Ratthana Sok told you the defendant was wearing a
white hat, whén he shot at him. And that hat was left
behind..

What's interesting about that car is whefe it was
located. And Detective Davidson told you the location,
as did Randi Wescott and Officer Karl. It was found, I
believe, on 65th. And when I asked Detective Davidson
whére‘that location was in relation to the defendant's
residence, he said about a block. An& he said, more .
importantly, that there was a fiéid between where ﬁhat
car was found and the defendant's residence. You get
out of.the car, you walk across the field, he's home.

What an amazing coincidence that the very car that was

used in the shddting endS'ﬁp across the field from the

defendant's house.

This isn't coincidence; ladies and gentlemen, it's
circumstantial evidence. And you have to conside; all
of this evidence, because the State has presented both
direct and circuﬁstantial evidence‘that it is the
defendént who shot at Ratthana $ok on January 27th of

this year.
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The court read to you a packet of instructions, and
they got -- probably got very confusing, because they
include what's known as a lesser included instrucg;on.
And I want to talk about that very briefly.

The State submits that the defendant is guilty of
Assault in the First Degree, not Assault in the Second
Degree. But one of the things you.have to do, is go

back there, deliberate first and foremost on the crime

thaﬁ's charged, Assault 1. If, for some reason, you are

not able to come to an agreement on that charge, or if
you find him not guilty of the Assault 1, you then have
to congider the lesser included of Assault in the Second
Degree.

"ASSault in the Second Degree occurs when you assault
someone with a deadly weapon, and it's your intent to
creaﬁe an apprehensibn or fear in that person."Now.the
State.submits to you that the defendant's intent on
Janqary 27th was. to inflict greaﬁnbodily harm. As I
said before, he wasn't shooting into the ground, he
wasnit shooting into the ‘air, he was tracking Ratthana
Sok as Ratthéna.éok fled from him. This is someone who
his intept is to actually shoot and hit. Not just to
create an apprehension or fear.

éutfyouvdo héVe‘to consider, for.some reason, you

canft reach an'agréement on the Assault 1, go to“the

oo
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Assault 2.

The other verdict forms that you are going to be
presented with relate to special verdiet form. If you
find the defendant guilty of either the Assault 1 or
Assault 2, you have to go to these verdict forms and
answer the question, "Was he armed with a firearm during
the commission of either of those crimes?" Well, that's
been pretty well established. He shot at Ratthana Sok
on January 27th; that was a firearm. The bullets were
expended from the firearm, that's pretty clear. Easy
one to answer on.that.

You will also be given an instruction about “
reasonablg doubt . Reasqnable doubt is -- obviously we
have gone through this. State has to prove each and
every element beyond a reasonable doubt.

Reasonable doubt is a doubt for which a reason
exists. State does not have to prove this case beyond
al; doubt. That's very important} "But if you go baék

there, and if you are'firmly convinced of the

-defendant's guilt on the assault in the first degree

charge, you have to find him guilty. But, again, it's
not proof beyond all doubt.

State submits to you that it has proved, beyond a
reasonable doubt, the defendant's guilty of the crime.of

Assault in the First Degree. You should return a

Closing statement by Ms. Wagner
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verdict of guilty to that crime.

Thank you.

THE COURT: Thank you. At this time I would ask that
you give your atﬁention to Mr. Walker, who will give the
closing argument on behalf of Mr. Riofta.

MR. WALKER: Thank you, Your Honor. Counsel.

Good afternoon. Okay, first I want to go through
some of these instructions with you, kind of highlight a
few things. As it says in the first instruction, you
are the judges of the credibility. That's important in
this case. This case has a couple of issues about
credibility, and I will talk a little more about that,
State's witnesses in particular. Although, all parties
are tQ be given or to be afforded the use of ali the
evidence, all the testimony, certainly credibility is
very important in this case.

Memory, lack of memory, the manner while testifying,

whether they're conveniently saying, "I don't remember, "

as soon as questibned about anything. That's not a very

good "manner while testifying."

The abiiityvto observe, bias, interest, prejudice and
the reasonableness of the testimony, among whatever
other factors of credibility. You must act impartially.
And‘that;s it for the first instruction.

aSécondbinstruétion -- I am not going to go through

[ ——
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all of these -- second instruction is the reasonable
doubt instruction. 'Essentially your standard.

Defendant has no burden of proving even that a
reasonable doubt exists. I don't have to even prove
that. The State has to prove beyond a reasonable doubt
it's case, and Mr. Riofta is presumed innocent unless
and until there's proof beyond that, beyond a reasonable:
doubt, which can arise from the evidehce or the lack of
evidence.

Okay. You have to be firmly convinced qf defendant's
Quilt. Now, if you have a doubt, not just some
pie-in-the-sky, but if there is a reéson -- if there is
a reason, and the -- for'yoﬁr.doubﬁ, then it hasn't been
proved. That's the end of the case. .Not guilty's the
answer, period. 'That's.fhe standard.

As it says here, an accused person is given the

benefit of the doubt. And then it's your duty to find

" him not guilty, period. And obviously there is a lot of |

doﬁbt in this cése. Talk about that in a minute.

I skipped Instruction No. 3.

Number 4: Defendant's not compelled to testify, and
the fact he has not testified cannot be used to infer
guilt or prejudice him in any way.

' He did‘give‘some perfgnctory testimony about -- so I

could get this foundation established for this exhibit
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which you will have the opportunity to review. And it's
just documentation about what the detective testified
about, éssentially, that, no, there were no phonewcalls
on my client's cell phone in the morning of either that
Wednesday or Thursday. And you can look at that and see
there was a number of phone-’calls after 11:00,
twelve o'clock each day.

Okay. Did I get off track there? I will get off,
redbver later, hopefully. |

Let's see, Instruction 10. Okay. Since this is one
of the instructions, again my client's not guilty. The
evidence is really weak in this case. Not eﬁen a close
case. BUt:the issue between firét degree and seqond
degree assault eésentially is element number 3 on the

Instruction 10. Somebody's going to remember that. I

wouldn't remember it, but .I bet you one of you jurors

will remeﬁber that. The intent of the shooter. Not
Mr. Ribfta,>the shooter. )

That's the difference between 1 and 2. Because
essentially if the shooter was just scaring the victim,
or realiy Qasn't intending to hurt the victim, if they
were jusﬁ shooting -- and I guess you could infer that
it was jﬁst'é scare, since the Sﬁate has to prove its-
caserbethd a ;easonable doubt, any doubt.

MS. WAGNEﬁ; AI‘am-going‘to-object to this --
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MR. WALKER: The fact that --

MS. WAGNER: -- it's a mischaracterization of ﬁhe
law. It'is not beyond any doubt. - )

MR. WALKER: Any reasonable doubts.

THE COURT: Jurors will be instructed to refer to the
instructions on that point of law.

MR. WALKER: Any reasonable doubt, is what I meant.
Thanks for helpiné me out there.

The real issue here is ﬁhether there was intent to
inflict great bodily harm, ifvyou are looking at between
first and second degree. So, the fact that the victim
said that the shooter was two to three feet away, that's
pretty hard to miss, unless that's what he intended. ' So
I guess that's the main issue thgfe.

That's not feally-what I am talking about, because
the ID is so incredibly weak.

Let's Bee, juror_nu@ber -= Instruction 12 -- oh, the
other thing is between that first and second'degrée)
Instruction 12, last paragraph. "When a crime has been
proven against a person, and there exists a reasonable
doubt'which of two or more degrees that person is
guilty, he should be convicted only of the lowest
degree." So if there's a questiqn_between the two
degrééé, you have to go with ﬁhe,lésser’degree.

And Nﬁmber 16, I think I talked about this in the

Closing StAtement'by-Mf.-Walker
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beginning, I am sure you will remember. Each of you is
trying this case individually. Now, it's your duty to
deliberate in order to attempt to reach a unanimog;
verdict, but you have to stick with what you believe
after fully and fairly deliberating, and re-examining
your views and changing your opinions, if you become
convinced you are wrong. It is an individual thing.
That‘s_what_Instruction 16 talkes about. That's all the
instructions I am going to ta}k about with you.

Now I am going to talk to you briefly about some of
what the prosecuﬁor_said. Unfortunately this is the

only chance to do that. Since the State has the burden

of proof, they get the last word. .So,'yéu can, I guess,

infer that I might have sbméthing'more to say, if the
law .didn't requifé the State ﬁo have that burden.

Okay. When you‘arelconsidering -- one.of the
instructions talked about when you are considering -
out—of;court‘stg;ements-made,by fﬁe accused, cdnsider
the circumstances. And I would like you to consider
those. Number one, where was the tape recording so we
really know exacﬁly how --

MS. WAGNER: Objection, Your Honor, there was
absolutély no evidénce preséntéd to this jury about any
of that{'

fMR.'WALKER: Your Honor, it's argument. I am arguing

™
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the circumstances favor the defense.

THE COURT: I'll sustain the objection.

MR. WALKER: Okay, look at the circumstances. We
have no corroboration whatsoever to what the detective

says. We don't know -- it's not like I wrote down -- I

are for I don't know how long he said. You will
remember, maybe an hour of questioning. We aon't know
what the context was for each question, we have no --
absolutely no understanding of what that was.

This is a homicide detective, experienced detective.

Getting the big cases, the Trang Dai massacre. He knows

‘what he's doing. He knows what answer he's looking for.

He knows how ﬁO‘frame those questions to'get.those v
answers. He's an expert in that. He's tricky.

MS. WAGNER: Objecﬁiqn, Your Honor.

MR. WALKER: I think it's fair argument.

THE COURT: I am<going to sustain thé.objectioh.

MR. WALKER: Well, if you look ét how the -- we are
going to talk about this -- the evolution of this
identification took place, then maybe -- maybe you will
agree with Mr. Riofta it is a conspiracy.

Soﬁeone having more than, qudte,.me?e interest, in
the Trang Dai incident isn't motiye. Certainly isn't

proof beyqnd a reasqnable doubt. I think it's fair to

Closing statement'bnyr. Walker
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argue that's an exaggeration.

Now, let's talk a little more. We are going to go
back to this a few times. Evolution of this
identification. Was this identification of someone who
looked like Alex -- because Mr. Riofta walks around the
neighborhood, gets his exercise, is that why? Does that
explain why Officer Keen is told -- and he quotes what
was written, "It looked like Alex." And then the
detective.is given a different description, "It was
Alex," is the difference.

Where's that -- where is that identification from?

We have the suspect wearing a white cap, ana the suspect
was wearing the .sane clothes on Wednesday as he was on
Thursday, but the cap wasn't even stolen until the car
was stolen the evening of @he.4— before.the shooting or
sometime that evening, the car theft victim didn't know
exactly when, buﬁ he knew it was that evening.

Is that why Mr. Sok was able to identify Mr. Riofta's
photograph? And by the way, the photograph was not
given in a montage. No warnings as to how fairly to
look at this thing. That'sAtréublesome.

And when Mr. Riofta was talking under his
interrogation with the officer, detective, homicide
»detective, he didn't just teil the;detective what he was

.inng.béfbre,,he told him the whole schedule. He said,

e T ccnce B e |
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"Yesterday afternoon I was working for the TNT."

How is a person going to feel.when they are being
arrested for a shooting? That's going to give some
feelings that areﬁ't exactly thrilled. 1It's not a
thrilling‘prospect to be arrested for some shooting.
Why, you are going to be angry, maybe you are going to
say a few cuss words.

Now, if you are a single young man, it's.not unuéual
to not be able to account for every single minute, every
single hour of the day. He -- you know, we did give you
a reaéonable accounting of his whéfeabouts. He was
showing the cell phone -- records from the cell phone -
are circumstantial evidence.that hekwaén't out and *
about. ‘There's-nct a phone call at thosé times thét‘ﬁhe
State is saying there's not an accounting for. fhat_is
circumstantial evidence of that -- that he wasn't out,
he was in bed. i

And I guess that‘é soﬁéwhat a fair point, that the

mom didn't hear Mr. Folsom the morning before; maybe she

would have heard him. But certainly the contrast wasn't

proVed either.

Okay, now we are going to cover what I haven't
covered yet, hopefullfﬂnot twice. Well, maybe we will
do it twice. I will_ﬁry'not‘to be too cumulative about

it, I will say that .

Closing étatément by Mr. Walker
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Statement given by Sok to Keen -- Officer Keen. That
is not proof beyond a reasonable doubt. 1In faét, that's
not even -- if there was a lower standard, that is not
even enough proof for a lower standard. It looks like
Alex, quote. That's in quotes. That's what was said.
This isn't a close case.

Doesn't experience, when you are looking at
credibility, tell us that what happens is things get
exaggerated. They get bigger. That's how lies work,
then you have got to try to cover it up; but then
sometimes you get caught in those lies.

Story did get bigger, didn't it? No facial hair in

the description given to Officer Keen. Detective

Davidson gets a mustache. And then under the scrutiny
of a defense interview, we also add some "cat hair" to
the chin. The story got bigger and bigger and bigger on
the identification. It is not a pretty evolution. This
is not.the level of evidence reqﬁired to convicﬁ a
person of a crime. It's minimal evidence at best.
During that scrutinized interview from the defense[
Mr. Sok admits he didn't see.the face of this individual
that he told Officer or Detective Davidson that he saw
on the Wednesday, the day before. And he said the day

before, "7:15 a.m." There's another .credibility issue

there.

g
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Now, the detective misstated something. He said
that -- he was kind of in the heat of his.testimony, he
said that Sok had been to the Riofta residence I think
what he meant to say was --

MS. WAGNER: I am going to object.

MR. WALKER: -- detective told him --

MS. WAGNER: Your Honor --

MR. WALKER: This‘ié argument, Your Honor.

MS. WAGNER: If the detective made a statement, it as
improper to infer what he thinks he likely said or was
going to say.

THE COURT: Jury will rely on their collective memory
of the testimony preSénted.

MR. WALKER: What did Sok say? Sok said, or =
according to the detective, that he didn't know whergﬂ
Mr. Riofta lived, he knew he lived in the neighborhood;
He didn't know where hg lived, never been there; You
can bet that‘Sok'Qould haﬁe-testifiéditb that, iflhe
had. That was just a.reversai in the heat of testimony.

Now, look at -- here's a minor thing, but if you look
at the bias and context, I tﬁink it's important a little
difference, small.v Sok's testifyiﬁg one of the first
questioﬁs, "How many people did you see in that car

outside your gate? Two or three?" How can you see two

or three people? You can't see two or three people.
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You either saw two or you saw three. He's just
testifying to a large extent based on speculation, isn't
he? )

Sok claims to Detective Davidson suspect was both
bald and wearing a cap? Is Sok's identification based
upon speculation, based upon him having seen Mr. Riofta
in the neighborhood? And since it looked like him,
let's speculate that it was him, and that's where it
weﬁt.

And speaking of credibility,.why was Detective
Davidson so sensitive about that questioning? That goes
to his motive, his bias. He had a bias there in this
incident. This is an importaﬁt”thing for him. He's the
lead detective. We have al;eady covered that, so we can
skip that.

Interesting that Sok told Detective Davidson 7:15
Wednesday before that he saw the subject, same clothes
in his mind,.but didn't Sok testify that he was on his
way to schoolé So I am not sure about his scheduling
there. Think about what the testimony was about that.

Okay, we already talked about how there wés no photo
montage, so we have no idea on fairness as, you know,

similar pictures? I mean, that's why you do a photo

'montage, to make sure it is the suspect.

No fingerprint evidence.
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We have a newspaper article. Lot of young men, -lot |
of Asian young men, are interested in this incident and
clipped the newspaper. That doesn't prove motive.

Lot of people in the community have a problem with

snitching. That doesn't prove motive.

You heard esgsentially uncontroverted testimony that -~ -

L8

at 4:00 a.m. on the Thursday Mr. Riofta was sleeping.
Okay? And then at 11:00, thereabouts, 11:00, 11:20,
whatever it was, somewhere around there -- Wésn't 7:00
a.m., 6:30 a.m., was not -- he wakes his mom up. And we
have Sok, whose credibility is just none, essentially,
very limited, who tells Davidson the day befbre; I saw -
the same guy, but I didn't see his face. He doesn't -say
that until June 1 when questioned by defense. w
But then he has the --.well, I think it's problematic
that he and the State are saying: Well, maybe it was
another day. Isn't that problematic? It's pretty much
nailed down by Detecti&e»Dévidson that he ga&é a
specifying date and time, and now he's coming in to
court and saying: It might have been another day? Is
that because -- because thé.defense can prove that
Mr. Riofta wasn't there on Wednesday? Is it becausé
Mr. Sok has a bias? Is it because his identification is
based upon speculatiop?

Mr. Riofta is not a gang member, we know that.

"Closing statemént.by Mr. Walker
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What was -- when Sok was being shot at, what was his
attention to? The suspect asks him.for cigarette -- not
exactly you are going to look at somebody's face for.
And then he sees the chrome, that's what Officer Keen
said he was told. Sees the chrome from the weapon.

Now, think about someone who is looking -- Mr. Sok
who is looking at a weapon. He is not going to be
focusing on somebody's face. And I think he more or
less testified he was out of there. He was looking at
the gun, he was looking at how to get out of there.

Well, I thank you for your time. Certainly you have
much more ability to deliberate this, and certainly
didn't intend to cover all the points that I could. I
am certain the prbéecutor will bring up soﬁe‘position,
and I don't get a chance to talk about that, so I will

leave that to you.

I think it is obvious that identificatibn was based
on speculation. My client is not guilty, and I am
asking to you return a not guilty verdict.

Thank you.

THE COURT: Okay, Miss Wagner?

MS. WAGNER: Mr. Walker is correct on one thing, I do

bear the burden of‘proof} Staté does. Because_of that,
I have this final opportunity to spéak to you. And I

won'tArehashﬁeverYthing that I said, but it is my

o mMmo™
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opportunity to respond to some things brought up by
Mr. Walker. So I apologize, this will be a little bit
disjointed.

Mr. Walker continually harped on one thing:
Cfedibility and bias. Now, what singlg item of evidence
was ever presented in this case that suggested that
Ratthana Sok had any bias against the defendant?
Nothing. You heard nothing that would suggest that he
had any reason to lie about this éase; that he had any
reason to point out the defendant out of some sort ofl
vengeance or any other perceived slight that had
occurred. It just;doesn't'exist.

The reasor that Ratthana Sok pointed out the
defendant is because the defendant is the oné who shot
him, plain and simple. There's been no evidence to

present that has suggested that he had a reason for

lying. )

Mr. Walker‘asked &ou what opportunity did he have to
view? He had plenty of opportunity, because the
defendant goﬁ.out of that car, approached him and asked
him for a cigarette. 0f course he's going look at his

face, that's all you need, because he knows the
defendant.
It might be a different situation if you're a clerk

at a store, and you have never seen this person before,

Closing statement by Ms. Wagner
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you only have a quick glimpse. But as soon as the
defendant approached, asked for that cigarette, that's
when the recognition kicked in and he knew the
defendant, plain and simple. He played basketball with
him; the defendant had been in his house before. He
knew who the defendant was.

Mr. Walker suggested that this phone bill is evidence
of the defendant's innocence. Well, a couple things to
consider about that. One, we know that there's phones
in the defendant's house. Could have used a phone. But
the question is: Waslthere a reason to use the phone?
Could have been all preplanned. If you are ouﬁ there
shooting someone, are you using your cell phone? Likely

not.

'

Because what probably happened is that right after
that shooting, the defendant and whoever else was in

that car went and dumped that car, the defendant hopped

-oﬁt, went across the field and went home_and'stayed

there until about eleven o'clock, when'he woke up his
mom and said, "I have got to get out of here." Simple
as that. ‘There was no need to use the cell phone.
That's no evidence whatsoever of the defendant's, quote,
innocénce. It just doesn't stack up in this particular
case.

Mr. Walker kept harping on the fact that Mr. Sok's

o

puse: |
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credibility was nil. And there's no evidence of that.

He also said that the ID was weak. What was weak
about that identification? Pointing at a picture
saying, "That's him, I am positive," where is the
weakness in that identification? Where is the weakness
in the identification that Ratthana Sok made yesterday
in court, here, when before I even asked the question,
he's looking at the defendant saying, "That's the one,
that's the one who shot me." There's no weakness there,
none whatsoever. That's identification of a man who
knew exactly who shot at him and caﬁe in here and
testified about that and told you what he saw.

Now Detective Davidson's testimony, as much as
Mr. Walker would likéAté attack it, it's uncqntro&erted.
There's no‘evidence that Detective Davidson lied or had
a bias, misrepresented what the defendant said.

In his cross-examination of Detective Davidson, did

Mr. Walker bring out a single misrepresentation on

beh;lf of Deteétive Davidson? He didn't, because it
didn't exist. BAnd if he did, if there was some
miérepresentation on‘behalf of Detective Davidson, it
would havefbeen prought out, but it wasn't.

So you'have fo consider that when you take into
accdunt'Mr.-Walkér's statements to you, and both my

argument here and Mr. Walker's'argument is nothing more

' Closing statement by Ms. Wagner
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" than that. It's not evidence. The only evidence that

you have is what was presented on the stand, and those
exhibits, and that's what you have to consider in this
particular case.

We have a cap. Mr. Walker made a commént about the
fact, “Weil, how could the defendant have been wearing
that white cap the day before since the car was stolen
that night? You never heard any testimony that
suggested that Ratthana Sok said that the defendant or
whoever that person-was was wearing a white cap. He
said it was the other-clothes.

And if Ratthana Sok is going to lie about this, if
’he's,gping to make up this grand and glorious. lies, why
notfsay; "It was the defendant for sure that.I saw at my

house the day before"? He didn't, he just said someone

that was wearing similar clothes was at any house the

day béfore.

AndAthe other thing, if he's gbing to lie about the
defendant, why not give the police the full néme? Why
not -- why say, "It was Alex, you know, someone I knew
but i only knew his name as Alex." If you are going to
come up with this great lie, give them all the
information you can so there's a gﬁaranteed arrested in
this case. But he didn't.

 And it was good police work and good luck that

g
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aliowéd the police to come up with that photograph of
Alexander Riofta and allowed Ratthana Sok to make this
positive pick of the defendant.

Qﬁestion about the montage, we went through this
probably more than you wanted to hear with Detective
Davidgon. But you heard the sifuations under which a
montage is created. Your classic situation is the Bahk
teller or the store clerk robbed by someonevthey have
never seen before; a suspect 18 caught, so detectives
pﬁt together a montage with the suspect and five other
photographs.

That's done in the situations where the victim

doesn't know thé suspect.  That's nqt’what we had here,

so there was no reason to go to that'montage.

When Detective Davidéon went to that computer, and
started typing in informétion, he had no idea if a
picture would come uP._béut, again, it's good police
work. And it just éo happened that a picture did comé
up that Ratthana Sok was able to look at.

In terms of the facial hair, what Officer Keen told
ybu was that he_didn't remember if'Raéthana Sok said
anything about the facial hair. Ratthana Sok definitely
did séy things about the facial hair to both Detective
Davidson and later ip'interview, which was that he's got -

the mustache and sort of light beard_sort'of thing. And

' Closing statement by Ms. Wagner
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you can get a good look at the defendant, what he has
now. But the victim has always mentioned the facial

hair.

In terms of the timing of the person that was at
Ratthana Sok's house the day before the shooting, a
coﬁple things: Again, Ratthana Sok has never said
positively it was the defendant. He also said in terms
of his schedule gimply that he left -- he exits his
house every morning at 6:45 to open the gates, not that
he leaves the house in the car at 6:45, only that he
opens the gates. So the scheduling is not messed up in
any way by this idea it might have happened at 7:10 in
the'mérning.

Again, you have to consider what. reason does Ratthana
Sok have to lie in this casé? Because nothing that has
been presented to you would suggest he had motive or
bias or reason to lie. BiaS'ié somethihg like the
defendant's mother testifying, m&thér protecting her
son. But there's abSolutely no real relationship that
has been presented to you that suggests that Ratthana
Sok had something, you know that he had to do to get
even with the defendant. Just doesn't exist.

What yqudo have is goqd, solid'evidence that the
defendant is the one who shot at'Ra;thana’Sok on the

morning of January 27th. You have good, solid-eviaence

" Closing statement bnys. Wagner
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that the defendant was trying to inflict great bodily
harm.

If he just wanted to scare him, pull the gun out and
warn him, let him run, that's not what happened. He
pulled that gun out and he started firing within a few
feet of Ratthana Sok. He started firing and he followed
him, as he ran into that garage.

What you have is assault. You have Assault in the
First Degree, and you have the fact that the defendant
was armed with a firearm, and defendant was guilty of
that crime. Thank you.

THE COURT: Okay; Members of the jury, as you know,
there are 14 of you. Our law requires that 12 of you
deliberate. So we have two:people‘that will not
actually be deliberating in this case. ﬁe are going to
pick two numbers out of the box, and those two people
will be excused from deliberations.

 That doesn't mean you are free to talk about the
case, becausé if something were to happen with one of
the deliberating jurors, you would have to step in in

place of that deliberating juror and the deliberations

‘would start all over again. So it's important that you

not talk about the case until you are told that there
was. an actual verdict reached in the case, or that the

jurors were excused. Okay?

Closing statement by Ms. Wagner
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So at this time we will pick out two numbers, and I
will connect them to your jury badge. They don't
reflect the seats, but actually your jury badge number,
the red badge numbers you came in with originally.

First one is Lisa Jaremko, juror number 18. And the
second one is juror number 5, Ms. Tui. Two of you have
been selected as alternates. You will only be back to
the case if something happens with the rest of the
jufors._ So thank you for your time in the case. We
have some certificates acknowledging your efforts in the
case up to this point. If you have any items of
personal property in the jury room, I would ask that you
get them at this time, and then we'willuhave you leave.
Okay? Thank yéﬁ. ‘Want to gO-aheédvand cheék? If you
don't, you are free to go.

‘As soon as the jury room is clear, I will have the
remaining jurors go in there. You will get a copy of
the -- actually you will get the_ériginal set of
instructions,ias well as six copies to kind of share
between.yburselves to work through, and also you will
get the exhibits shortly, as soon as Janet brings them
in to you.’ Okay? So as soon as she comes back, I will
have you go in_ﬁhere.

And in péimé of.time on deliberatioh, ordinarily I

don't keepjjuﬁors after 4:30, so at 4:30, if you have
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not reached a verdict, you will be excused. Okay?’

MS. WAGNER: Will you be starting up at 9:00 or 9:30,
if you are not able to reach a vérdict?

THE COURT: Probably have them come back at
nine o'clock tomorrow.

Maybe they have moved in or something. I was getting
worried about you.

Okay, if you want to retire to the jury room at this
time, we will be in with the instructions and the
exhibits shortly..'Don't start the deliberations until
you actually get the instructions and the exhibits.
Okay?

(Jury ﬁot pre§ent.)

THE COURT: Okay. Is that all of them? We are set?
Okay.

MS. WAGNER: I will be at my extension, 4933.

THE COURT: The only thing, you know, that -- I guess
the only issue thét‘may arise, if they have a queStion,
Mr. Walker, are you going to be available some place?

MR. WALKER: Yes.

THE COURT: Okay. How quickly?

(One juror present.)
JUROR: Excuse me, one of the gals left their book,
Janet, the gal in purple.

THE CLERK: I will be right in.
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(Jury not present.)

MR. WALKER: .Within 20 minutes.

THE COURT: Okay.

MR. WALKER: Maybe we can just deal with it over the
phone, if it is not too serious.

THE COURT: What I will do is we will call each of
you, if there is a question, and inform you of the
question, and then we can decide whether you want to
come down and be here and have tﬁe defendant here.

MS. WAGNER: Okay.

‘THE COURT: Okay? Thank you.

* MR. WALKER: Thank you.

THE COURT# ‘Okay, Janet, here's the original

instructions for them. And you have the six copies?
THE CLERK: Yes.

THE COURT: Okay, just tell them make sure they use
the original for their verdicts.

THE;CLERK: Right,Aand to knoék if they need
something.

.(RecessAtaken.)
(Jury present. Defendant and
attorneys are not present.)

THE COURT:V All right, it's.about 4:30, and we are
gbing to'excuse‘you‘for the balance of thé day. You

know the cautibnary instruction about not discussing the

-
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case with anyone.

We will see you back here tomorrow morning at
nine o'clock. You can come directly into the jury room.
Don't start deliberating until you are all present. And
in the morning, you will be furnished with the
instructions and the exhibits once again.

So make sure you have all your personal effects with
you and we will see you tomorrow morning. Okay? Thank
you.

JUROR: Thank you.

(Recess taken.)
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NOVEMBER 30, 2000
AFTERNOON SESSION
(Jury not present. Defendant
and attorneys are present.)
THE COURT: Please be seated.
MR. WALKER: Good morning -- afternoon.
THE COURT: Get the jurors.
(Jury present.)
THE COURT: Okay, please be seated;
Will the presiding juror please stand? Has the jury‘
reached a verdict in this case.
JUROR NO. 5: Yes, we have.
THE COURT: Have the verdict forms been completed
that reflect that verdict?
JUROR NO. 5: Yes, they have.

THE COURT: Hand them to my judicial assistant,

please.

Aftér I read the verdicts, I am going to ask each of
you two questions. I am going to ask if this is your
individual verdict and does it reflect the verdict of
the jury, because all of you have to agree for it to be
unanimous, so you will need to answer each of those
questions independently, and I will just go, starting
with juror numbér‘l, okay?

"All right, in the matter of the State of Washington
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vs. Alexander Riofta, cause number 00-1-00511-5: We,
the jury, find the defendant guilty of the crime of
Assault in the First Dégree, as charged in Count I. And
that's éigned M. Reddekopp, presiding juror.

There is a special Verdict Form A: We, the jury,
return a special verdict by answering as follows: Was
the defendant, Alexander Riofta, armed with a firearm at
the time of the commission of Assault in thé First
Degree? The answer is: Yes. And that is also by M.
Reddekopp, presiding juror.

Starting first with Juror No. 1, is that'yoﬁr verdict
and the verdict of the jury?

JUROR NO. 1: Yes.

THE COURT: Juror No. 2, is that your verdict and the
verdict of the jury?

JUROR NO. 2: Yes.

THE'COURT: Juror 3, is that your verdict and the
verdicf of the jury? |

JUROR NO. 3: Yes.

THE COURT: Ms. Reddekopp, is that your verdict and
the verdict of the jury?

JUROR NO. 5: Yes.

THE COURT: Next juror, you are number 6, is this
your verdict and the verdict of the jury?

' JUROR NO. 6: Yes.

‘Verdict
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THE COURT: Starting with juror in seat number 7, is
this your verdict and the verdict of the jury?

JUROR NO. 7: Yes. ' -

THE COURT: Juror No. 8, is this your verdict and the
verdict of the jury?

JUROR NO. 8: Yes.

THE COURT: This is your verdict and the verdict of
the jury?

JUROR NO. 9: Yes.

THE COURT: 1Is this your verdict and the verdict of
the jury?

JUROR NO. 10: Yes.

THE COURT: Juror 11, is this your verdict and the
verdict of the jury?

JUROR NO. 11: Yes.

THE COURT: Starting front, Juror 13, is this your
verdict and verdict of the jury?

JURCR NO. 13: Yes. _

TﬁE COURT: Juror 14, is this your verdict and the
verdict of the jury?

JUROR NO. 14: Yes.

THE COURT: The verdictAforms, as completed, will be
accepted and filed in‘this case.

Members of the.jury, we have some certificates

thanking you forfyour service on the jury in this case.
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you, don't want anything left behind.
(Jury not present.)

MS. WAGNER: Your Honor, we will need to set a_
sentencing date. I don't know if the defense will be
seeking a presentence investigation.

THE COURT: I think I would like to have one in this
case.

MS. WAGNER: And we need to re-establish conditions
of release. The bail previously had been set at
$50,000, and I ask, given the sentencing range the
defendant will be facing, that that be upped to
$100,000.

THE COURT: Mr. Walker?

MR. WALKER: I think it's academic, he hasn't been
able to post 50,000.

THE COURT: I will set bail at 100,000 at this point.

MS. WAGNER: May I come around?

THE COURT: Yes. )

MS. WAGNER: I am not sure of the court's sentencing
dates.

THE COURT: We will be looking at January, probably
ﬁhird week in January.

MR. WALKER: Is that within the time?

MS. WAGNER: 54 days total.

MR. WALKER; ‘54 days? Essentially, yeah, we have to

=
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have it by about the 20th or so of January, I think.
19th's a Friday.

THE COURT: I need to get a sentencing date about the
third week of January -- actually probably the second
week.

THE CLERK: 29th I think is the one we have, or the
5th.

MS. WAGNER: We need to go a little bit before then.

THE CLERK: The 26th.

THE COURT: Of January? No, let's go the 12th.

MR. WALKER: Okay.

THE COURT: 12th of Januéry. " That will give us time
to get a presentence report. .

MS. WAGNER: -Will you be in this’courtroom,'

Youxr Honor.

THE COURT: Yes. That is sentencing with PSI, Janet.
I have established cogditions‘of release, increased the
bail to $160;0Q0. That»just needs to be filéd.

That will be at 1:30 p.m. And the defendant needs to
sign. Can you have the.defendant sign?

MR. WALKER: Your Honor, 1 am going to put, "refused
to sign,“ with the court's permission. |

THE COURT: That's fine. The record will indicate
that Mr. Riofta was‘giveh an opportunity to sign the

order.
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order.

MS. WAGNER:

THE CLERK:

wait to see.

THE COURT:

And I will provide him a copy of the

Is anyone back there?

I really don't know, I didn't stay to

Thank you. We will be at recess.

(Recess taken.)
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CERTIFICATE

STATE OF WASHINGTON ) -

COUNTY OF PIERCE )

-I, Randy Kay York, Official Shorthand Reporter in
and for the County of Pierce, State of Washingtén, do hereby
certify that the foregoing proceedings were reported by me
on said date(s) and reduced to typewritten form.

I further certify that the foregoing transcript of
proceedings is a full, true and correct transcript of my
machine shorthand notes of the'aforementioned ﬁatter;

Dated this 28th day of January 2001.
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Rand ay' Y rk CCR, RDR
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IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

STATE OF WASHINGTON, '
Cause No. 00-1-00511-5 . .
remt Quin QMW Fost- Qi
. ONA TTest 9

RIOFTA, ALEXANDER NAM,

© Defendant .




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

ALEXANDER NAM RIOFTA, ) Superior Court No. 00-1-00511-5
Petitioner,

) R
VS. # X ESTING UNDER RCW 10.73.170

This matter having coms e%arly be F ‘1 e Honorable James Orlando, Judge of
the Pierce County Superior Court; the Pefitioner Alex Riofta appearing by and through
his attorney Derek Johnson (Rule 9) and Jacqueline McMurtrie (Supervising Attorney);
the Respondent, State of Washington appearing by and thorough Lisa Wagner, Deputy
Prosecuting Attorney; the court having considered the record herein, as well as the
argument of counsel, does now therefore make and enter the following:

ORDER:

It is ordered that Petitioner Riofta’s motion for post-conviction DNA testing

under RCW 10.73.170 is denied.

Dated: September 2, 2005

The Hbrotallé J ar%s Orlando

Pierce County Superior Court

Presented by: : Approved for entry:
Notice of presentation waived:

W/—“ ' : Loaoe W Qﬁrgg {g Glozlos am’lﬂmzamb
\ \J'}?]ueiine McMurtrie, WSBA # 13587 Lisa Wagner,UWSBA #16718 .
A .

orney for Alex Riofta Deputy Prosecuting Attorney



