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I IDENTITY OF API’ELLANT‘
The State of Washmgton represented by the Grant County

Prosecutor is Appellant herem

A ASSIGNMENTS OF ERROR

: ) 'Th_e .trial court erred 1n holding 'the-;perjuryv statute oonstitutionall_y '
defeotitle'and _in dismissing vt/ith prej.udicie' the .‘S_t_a'te’s case on -that hasls. CP
49;52,_ 60—61l No ﬁndings_' ‘ob'f" faot or oonclusions of jlaw 'vaecompany the

court’s decision.. -

III ISSUE
When nothmg proh1b1ts a Jury from ﬁndlng every element of the 5
bcnme of perjury, does the requlrement under RCW 9A.72. 01 0(1) that a Judge '
make a threshold ﬁndlng of the element of matenallty render the per]ury. -

“ ‘statute RCW 9A 72 constltutlonally defectlve‘?

RAL STATEMENT OF THE CASE .. -
The Defendant Dustm Abrams has been charged wrth peljury in thev
ﬁrst degree CP 18 19 The perjury statute 1s set forth at RCW 9A 72. 020
»A A(lu) A person is- gu1lty of perjury n the ﬁrst degree 1f in |

any official proceeding he makes a materially false
statement which he knows to be false under an oath



required or authorized by . law. _
(2)  Knowledge of the materiality of the statement is not
~ an element of this crime, ‘and the actor's mistaken
~ belief that his statement was not material is not a
defense to a prosecution under this section.
(3) . Perjury in the first degree is a class B felony

The Defendant challenged the Constitutionality of'the stat'utle,‘ ar'gui'ng ' .
that, under the definitions section and Washington.case law, the element of |
materialityhasfheen taken out of'the'prov'inCe of the jury. CP 34-43. The =
deﬁnition at issue :reads:f. '

@ .“Materially fal.se_ ,Statement"’ means any false

. .statement ~oral or written, . regardless. . of its
adm1ss1b111tyundertherules of evidence, Wthh could _
have . affected the course or. outcome of the s
proceeding; whethera false statemient is material shall

 be determined by the court as a matter of law;

RCW 9A.72.010.

The prosecutor agreed w1th the Defendant that a jury must determme _ o

_'the element of mater1a11ty CP 44- 45 However the prosecutor argued that’ o

a threshold Judlclal determmatlon of matenallty d1d not prevent the jury from. |
dec1d1ng the questlon as well CP 45. Because the court could submlt the_ »
element to the j Jury the statute could be const1tut1onally applled

The tnal court found the perjury statute to be constltutlonally‘ %

' defecuve in way that it “does not beheve can be cured by the Courts ” CP 52 o

The case was d1sm1ssed with prejudlce CP 60 61 Thrs appeal follows CP

62—69.



| V. APPLICABLE STANDART)S
A meWBYnm§EMmECmmr
The Supreme Court‘ma_ya_c_eept d_ire_ct review of a superior eourt
deeision n Which thesuper‘ior court has held a statute unconst1tut10na1 RAP
4.2(a)(2‘).: The Supreme Court may aiso denydlrect review transferring the
case to the Court of Appeals for determmatron RAP 4 2(e)(1) .

A case whlch ra1ses fundamental and urgent 1ssues of broad pubhc ‘

1mport requlrmg prompt and ultlmate determ1nat10n should be resolved by the -

| Supreme Court of the state RCW 2 06 O30(d)

B STANDARD FOR APPELLATE REVIEW
The constrtutlonahty of a cr1m1na1 statute isa questlon of law that the :
N court revrews de novo. Statev Jenklns 100 Wn App 85, 89 995 P 2d 1268 S

(2000)

- -The.-language of a»-‘statute'?should f'be.fconstrued to "uphold its o

. constltutlonahty if possrble Cltv of Seattle A Ivan 71 Wn. App 145 155 |

856 P. 2d 1 1 16 (1993) Every presumptlon 1s mdulged in favor of upholdmg - |
a statute Wthh bears a reasonable and substantral relatlon to the promotlon. '

| of public health, safety, morals or Welfare State V. Melcher 33 Wn App
357, 359 655 P. 2d 1169 (1982) | |

| Ifa statute that may be unconstrtutlonal 1s capable of belng construed :



so that it'is ‘constitutional, the- statute. should:be so-construed unless such
construction is- plainly‘ contrary to the ~iritent of 'the LegislatureQ - See

Commumcatrons Workersv Beck, 487US 735, 762, 108 S. Ct 2641 101

L.Ed. 2d 634 (1988) Edward J DeBartolo Corp V. Florrda Gulf Coast Bldg
& Constr Trades Councrl 485 U. S‘ 568, 575 108 S.Ct. 1392 99 L Ed 2d
645 (1988) Statev Reye 104 Wn. 2d 35 41 7OOP 2d 1155 (1985) (1t1s the ; -‘,
gduty of the court to construe a statute 50 s, to uphold 1ts const1tut1onahty'
unless the unconstltutlonal aspect of the statute 1s not susceptlble to be1ng

cured) Grant v. Spellman 99 Wn 2d 815 819 664 P2d 1227 (1983).

(presumptlon in favor of va11d1ty of acts of Leg1slature requlres all doubts to
be resolved in support of leglslatron unless the act 1s clearly unconst1tut1onal) l

Legrslatrve 1ntent is that statutes be preserved through severance: of T

offendrng portrons only State V. Anderson 81 Wn 2d 234 237 501 P 2d

.184 (1972)

) If any prov1s1on of th1s t1tle or. 1ts appllcat1on to any person or
circumstance is held invalid, the remainder of the title, or the =
' apphcatlon of the provision to other persons or 01rcu1nstances
isnot affected, and to this end the provrslons of thrs t1tle are’
: declared to be severable :

RCW 9A.04. 010(4)

A party challengmg the constrtuuonahty of a statute must prove 1ts

1nva11d1ty beyond a reasonable doubt State V.. Thorne 129 Wn 2d 736 »

769- 70 921 P. 2d 514 (1996) State V. Aver 109 Wn 2d 303 306 07, 745



P2d 479 '(1987‘).- To fhlﬁll that burdenone must show that “nio set of
circumstances extsts in which the-' statute:. as .cu'rre'ntly Written can; be |
constttutionally applied.” Crty of Redmondv Moore, 151 Wn 2d 664, 669,
91 P.3d 875 (2004) In contrast alleglng a statute 1s unconst1tut10na1

as- apphed requlres showmg only that apphcat1on of the statute to the party s

: spec1ﬁc actions is unconstrtutlonal. Moore 151 Wn.2d at 668--69. .“Holdlng =

a statute unconst1tut10nal as- apphed proh1b1ts future apphcat1on of the statute'
ina snmlar context but the statute is not totally 1nva11dated ” Moore 15 1
.Wn-.2d at 669.

' A statute 18 fa01a11y 1nva11d only 1f there are no 01rcumstances under ,v

| Wthh the statute can be constltutlonally apphed.n '.Tonstall V. Bergeson 141

Wn.2d 201 221 5P3d 691 (2000) Where an 1nterpretat1on or severance : ,.
may render a statute constrtutlonal the court must so 1nterpret or sever. State

. Cosdiford, 130 Wa24 747,760,527 P24 129 1996).

 VI.ARGUMENT =

A THESUPREME COURT SHOULD ACCEPT REVIEW. =

; Washington cour‘ts-have not yet addre'ssed the constimti'onality ofthe

vWashmgton perjury statute 1n the context of Umted States V. Gaudln 515 v, :
U S. 506, 115 S Ct. 2310,132 L Ed 2d 444 (1995) Every Wltness statement

in Washlngton Whether made by Wrrtten declaratlon or by oral test1mony, is -



sworn underpenalty of per'jury, If th'e legislat_ure’s__prohibition of perjur"y has- |
no force, there isno guaranteexfor" these statements. .. |
: Aic‘ase such as thi’s ‘vvhich raises fundamental and urgent_ issues of
- broad pubhc 1mport requlnng prompt and ultrmate determmatmn (RCW . .

12.06. O30(d)) should be resolved by the Supreme Court of the state

B. THE PERIURY STATUTE IS CONSTITUTIONAL ON ITS FACE - |
“The elements of ﬁrst degree perjury, 1nclud1ng matenahty, are set
| forth at RCW 9A 72 020 The defendant has a constltutlonal rlght under the o
~ Fifth and Sixth Amendments to have a Jury determme the elements of the , ', ,‘

crime beyond reasonable doubt Un1ted States V. Gaudm 5 1 5 U S 5 06, 5 09- '

10 115 S. Ct 2310 132 LEd 2d 444 (1995) “The Constltutlon \glves a '
. cnmmal defendant the nght to demand that a Jury ﬁnd h1m gullty of all the S
elements of the crime W1th Wthh he is: charged one of the elements in the L ‘

present case is materlahty, respondent therefore had a rlght to have thej Jury S

de01de matenahty ” Unlted States Vs Gaudrn 515 U S at 511

! In United States V. Gaudln 515 U S 506 115 S Ct 2310 132°L. Ed 2d 444 (1995) the
court did not reach the question of whether materiality was an element of the’ cnme of false
statement, because the government conceded this point. Umted States v. Gaudin, 515 U. S. at
524 (Rehnquist, C.J., concurring). However, Umted States v. ] ohnson, 520U.8.461, 465, 117
S.Ct. 1544, 137 L.Ed.2d 718 (1997) answered this quest1on deﬁmtwely The court found that the
statute’s text leaves “no doubt that materiality is an element of perjury,” and accordlngly mustbe
. decided by a jury. Umted States v. Johnson, 520 U.S. at 465. The federal statute cons1dered in

Johnson is substantlally 81m11ar to the Washmgton per_]ury statute S : -




- RCW9A.72.01 0(1) do'es‘ not contradiCt__"thisconstituti‘o'nal imperativve..
The.'deﬁnitional statuteydo'es‘not prohibit .a-v Jury fronr .determining
materiaility, but only req‘uires' that a‘ju_dge deterrmne .’_rnaterialit_y: as well,

: Suchathreshold deterrnlnation does not cOntrave_nethe const.itution: In fact, .- -

it provides the defendant with an additional protection -- a variation of a

Knapstad motion as to this element. State v. Knapstad, 107 Wn.2d 346,729

' 'P.2d' 48 -(1986) -(estab’lishing a- p—ro.cedure' for -dismissing a criminal_ -

prosecutlon before tr1al based on ev1dence legally 1nsufﬁ01ent to support a .
- ﬁndlng of gullt) | . . |

- “Itis comrnonplace for the same mlxed questlon of lavtf and fact to be
ass1gned to the court for one purpose, and to the Jury for another Umted

l States V. Gaud1n 5 15 U S at 521 (expla1n1ng that courts determme relevance »

,1n adm1tt1ng ev1dence Wthe Junes determlne relevance 1n de01d1ng gu1lt and o

| explam.lné} that courts determlne probable cause to conduct a search in )
suppresslon motlons Whlle Jurres determmethe sarne ina 18' US C. .§ 241- '
242 -su1t- chargmé the depnvatlon of COnstltutlonal rlghts under color of laW)b.d_

B "l"hls s con51stent Vl’lth constltutronal authorlty Whlch pennlts a Judge | .
to dlrect a Verd1ct for the. defendanth 1£ the 'e:\/rdence IIS legally 1nsufﬁcrent to

, estabhsh guﬂt but proh1b1ts a _]udge from d1rect1ng a verdlct for the State no |

matter how overwhelrmng the ev1dence Sparf Vv Un1ted States 156 U S. 5 1,

105- 106 15 S Ct 273 39 L Ed 343 (1895) See also Un1ted States V.



Marun Linen Supply Co, 430US. 564 -572-573 97s. Ct. ,13'49 S1L.Ed.

2d 642 (1977) a_rgentersv Umted States, 330U S. 395 410 678S.Ct. 775, -
91L.Ed. 973(1947) L |
A The perjury statute has a reasonable and substant1al relation to our

Just1ce system because all sworn testrmony 18 rnade bunder penalty of per]ury :
Because the Va11d1ty of the statute s1gmﬁcantly affects the Just1ce system
, resolvmg this case has a reasonable and substantlal relat1on to the promotlon-
of ourpubhc health safety, morals and vyelfare Everypresumpt1on must be
1ndulged In favor of upholdrng a statute Wthh bears a reasonable and.
substantral relat1on to the prornot1onvof our pub11c health safety, rnorals and . " '

Welfare State v. Melcher 33 Wn App 357 359 655 P 2d 1169 (1982)

: Because the statute can be const1tut1onally apphed by subrmttrng all ’. |
elements to the jury, it 18 constltut1onal on 1ts face | Because the State
proposes that all elements be submltted to 'a'Jury, the . statute w1ll be:" |
: const1tut10na1 as apphed | T B
c SEVBRANC.E s PREFERRED OVER WHOLESALEV

INVALIDATION OF A STATUTE :

The leg1slature prov1ded a deﬁmtlons sect1on 1ntended to srmphfy thef

procedure In- S0 domg, 1t explamed that matenahty was a quest1on of law. S

v RCW 9A.72.01>0(1) ‘.'(F_fwhether a fal_se statement 1s_ material Shall ..be’ |
determined by the court as amaterof law”). This cxplanation stemmed from

8_:. _—



a lelSlOIl of authorlty on this quest1on This confus10n was ﬁnally resolved '

with Gaudrn Umted States V. Gaudm 515 U. S at 517 18. In holdlng that o

matenahty was a mlxed‘questlon of law and' fact (Umted States v. Gaudm

515 U S at 5 12 14) Gaudln created anew rule United States v. J ohnson o
520 U S: 461 467 117 S Ct 1544 137 LEd 2d 718 (1997)
Followmg Gaudln the words as a matter of law must be severed-..'

: from the last sentence in RCW 9A 72 OlO(l) State A Credlford 130 Wn 2d

747, 760 927P.2d1 129 ¢! 996) (perrn1tt1ng severance of an offendlng portron
_ of a statute while leavrng. the rema1n1ng-pro_v1s1on_s 1ntact). _S_everance is-

prefeired over wholesale invalidation of a statute where elimination of the . -

invalid portion does not render theremamder ‘of the act"incapbable of
~accomplishing theoverall _]ourpos'e, -

An act cannot be declared unconstitutional in its entirety by
" reason of the fact that some on¢ or more of its provisionsis-
o unconst1tut10nal unless the * constitutional - and -
- unconstltutlonal pI'OVlSlOIlS are unseverable .and are so -
N mtlmately connected and interdepe endent in their meaning and

* purpose that it can not be believed that the legrslature would e

‘have passed the one w1thout the other, or unless the part-
- eliminated is- S0 1nt1rnately connected w1th the remalnder of . E
the act that the elimination Wlll render the. remalnder IO
: mcapable of accornphshmg the purposes of the leglslature

State V. Lawton 25 Wn.2d: 750 766 172 P 2d 465 (1946) See also Carltas

Servs " Inc V. Dep’t of Soc & I—Iealth Servs s 123 Wn 2d 391 416 17 869
P.2d 28 ('1994); State v.-Anderson, 81 Wn.2d234»,‘23‘6,‘r50‘1_»P;Zd-'l‘ 84‘(1_972);_ N .




'Permrtting a Jury deterrnjnationv of mater1a11ty doesnot _c_ontradict |
legislvatilve intent. No language 1n the.,‘ stat'ut'e prohlblts ajury-detennination;
| S:p‘eciﬁcally, the deﬁniti_on requhing judge_sto; deterrnine vmateri'atity does not-
prohibit a jury det_errnination. g it is not reasonable tobeheve " that t_he
l'egis1ature,WouldhaVe r.efused to passRCW 9A72020 1f it hadunderstood _
. that the Jury WOu'ld als‘o‘ deterrnine ali'elernents of the,crime. | :
Nor does a Jury determmatlon | on' materrahty .ohhterate the
| -leg1siaune srntent to. cnmmahzeperjury: The leérslatllre s overall 1ntent was
to crlmmahze peljury, not to contravene the constltutlon o

To read the statute as permrttrng a Jury deterrmnatlon is not rnerely'f

constrtutlonally expedlent. It.rs a far_rly 'p'Oss__rbte" and entlrely reasonable'
reading of legislative:int’eht T

E Fmally, thrs Court has held that courts w111 not speculate on the

legrslatwe 1ntent of the crlmlnal code when addressmg a constltutronal L

_ ‘challenge '.because the courts are obhgat'edsunder th‘evseverablhty clause’lof ' o

RCW 9A 04 01 0(4) to declare 1nva11d only those spec1ﬁc offendlng portrons

- rather than entlre acts Statev Anderson 81 Wn 2d 234 237 501 P 2d 184_ , :-. -

'ht1972)

Ifany provrsron of th1s t1t1e or: 1ts apphcatlon to any person or.. |
circumstance is hield 1nva11d the remainder of the title, or the -
application of the provisionto other persons or circumstances _
_is not affected, and to this end the provrslons of this t1t1e are.
- declared to be severable : SR e '




RCW 9A.04.01 0(4).: 'The pr10r1ty under 'appeiiate standards isto -pres'erye the

,statute. |

D. STATE V. HUGHES DOES NOT PROHIBIT A JURY .
DETERMINATION ON THE ELEMENT OF MATERIALITY.

The tr1a1 court rehed on State V. Hughes 154 Wn 2d 118 110 P 3d ¢

192 (2005) overruled by Washlngton V. Recuenco -~ U'S' e 126 S. Ct

2546 165 L. Ed 2d 466 (2006) for its assertlon that the Jud1c1ary cannot set
up a procedure transferrmg authonty to the Jury absent a leglslatlve
| 'amendment The prem1se and subsequent rehance are both error »
First,no procedure n'eed be created Etements are a]ready determined
by Junes Materlahty is an element A Jury must determme materlahty Just _'v | ‘
: - as it does every other element m RCW 9A 72 020 | -

Second H gh d1d not overrule RCW 2 28 150 as. the tr1a1 court -

‘ sugests Under RCW 2 28 15 0 1f the course of proceedlng is not spec1ﬁca11y‘ o

pomted out by statute the court may adopt any su1table process or mode of

proceedlng W].’]lCh may appear most conformable to the sp1r1t of the laws :

Abadv Cozza 128 Wn 2d 575 588 911 P2d 376 (1996) Mabev Whlte

105 Wn. App 827 829 15P 3d 681, (2001) In gh the oourt dechned '

to use th1s power ina partlcular and d1st1ngu1shab1e c1rcumstance

‘In H ughes, the court was asked to Jury r1g a remedy in the wake of L

, lakelyv Washlngton 542US 296 124 S Ct 2531 159L Ed 2d 403’ -



(2004). It was asl{ed to intrude inthe‘uniquely legislative function of ﬁxing
legal punlshments essentlally to enact a comphcated sentencmg scheme '

‘which the court felt was beyond 1ts funct1on and capaclty State V. Hughes

: 154 Wn 2d at 149 51 The court held “[ ]here the leglslature has not created }'
a procedure for Jur1es to ﬁnd aggravatlng factors and has 1nstead exp11c1tly

provrded for Judges to do so we refuse to 1mply such a procedure on.

bremand.-” State V.. Hughes 154 Wn 2d at 150 ThlS court dechned to .’ o
'fashlon a remedy on such a grand scale so as to alter a comphcated'
sentencrng statute, wh1'ch_ demonstratedlntenswe -'legrslatlye 1nteres_t-. and :

' effort: | _ : v ‘ _ _ _

In dechmng to fashlon a remedy, the court noted that 1t had s1m11arly

declmed 1n State V. Martln 94 Wn 2d 1 614 P 2d 16' _(1.980) In the Martm

~ case; no statute permltted the court to convene a Jury solely to con51der the o

death penalty The court was asked to create a procedure for empanellmg a

- death penalty Jury followmg a gullty plea Such an 1mportant questlon the_ o

: procedures that deterrnlne Whether a person should 11ve or d1e is properly a 5_ o |

matter for the leglslature The court"

3 reluctance recogmzed that “death 1s_- -

dlfferent” and death penalty lavv is deservmg of the greatest dehberat1on and

caution. M 428US 153 188 968 Ct 2909 49L Ed 2d '
859 (1976) '
But the quest1on 1n the 1nstant case is dlstlngulshable H gh s is

.izf_,



' inapposite. In @g@ the courtwas fot being asl{ed to sever aprOVision but 'v
to create by common law a procedure completely absent from the Sentencmg
Reform Act. In the 1nstant case, the State argued that the court had “the. |
power and oblrgatron to submrt the questlon of materlallty to the Jury . CP
46 The court was not- asked to 1ntrude1n a complex system The court was
srmply asked‘.to.rea.d the»st_atute"asl Wntten. T_he_ statute r_r_i_akes mate_rl_ahty an -
-element Elements are found by Jurles U o
The H_gh_ court d1d note 1nterest1ngly, that Where a statute 1s .
' merely sﬂent or amblguous on an 1ssue the court should 1mply a nece}ssary

and appropnate procedure State V. Hughes 154 Wn 2d at 151 Spec1ﬁcally, |

the court 01ted Umted States V. Buckland 289 F 3d 558 (9th C1r 2002), Wthh o

’ revrewed a statute that falled to spec1fy Who Would determme drug quantrty

: and falled to 1dent1fy the approprrate burden of proof for these. |
determmat10ns The N1nth C1rcu1t found that congress1onal 1ntent was to. | "
~ increase pun1shntent based on type and amount of controlled substance '
Unlted States V. Buckland 289 F 3d at 568 The court honored both th1s L

, 1ntent and the Apprendl rule by 1mply1ng, 1n thlS s1lence a procedure 1n L

. Wthh the Jury could ﬁnd the necessary facts Id

In the 1nstant case the statute does not state that a Jury may not. '
deterrmne materralrty It 1s s1lent Clearly then ﬂ’]lS element must be

deterrmned by a Jury along w1th all other elements The court must permlt ,.

?1‘-3 ffr '



the element ofrnateriality to go to the jury. - o
‘The trial court’s deeision ignores the well recognized p’resumpti’onef

constitutionality of an act of le’gislat__ion.:‘ _The.de'cisio_n must be reversed.: }

= VII CON CLUSION AND RELIEF REQUESTED
RCW 9A 72 020 deterrmnes that materlahty is an element of the.
crime of per]ury ' As such 1t must be submltted to the Jury RCW
9A 72 010( 1) does not d1rect otherw1se The statute 18 const1tut10na1 on its
facer o . -
B 3 Based upon the forg01ng, theAppellantprays the tnal court sde01s1on

: be reversed and that th1s actlon be remanded :

DATED jZ? ﬂ . 2007

" JOHNKNODELL
,;'Prosecuung Attorney

v‘ ‘-Teresa Chen WSBA #3 1762
- Deputy Prosecutlng Attorney




State of Washlngton V. Dustm Gene Abrams
- Supreme Court No. 79481—2

. Abpendix
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06::00291-4, Onterof Dismissaland De@?éf RééQﬁsiééi?t_i‘?ﬁ, November2,2006.
RCW 2.28.150 EAR NS RN s |
RCW 9A.04.010 |

» RCW9A.72.01Q .
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: HO, KUNES
. Kg}qgﬁ%cunw

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF GRANT _

' STATE OF WASHINGTON, : ). o _—
: Plaintiff, }  No. 0_6-1-00291.-4 -
v. ) s
o ' B B MEMORANDUM DECISION
DUSTIN G, ABRAMS, ) .ON DEFENDANT'S MOTION
~ Defendant. - ) TO DlSMISS SR
‘ )

Deféndant Dustin G Abrams hés been bﬁarg'ed by lnforrﬁat‘lon' wlth perlury in
the first degree. liis alleged that the Defendant whlle particlpatmg m a CrR 3.5..
hearmg in Grant Gounty Supenor Court cause number 05- 1—00454-4 made a
matenally false statement whlch he knew to be false whlle under oath

RCW SA ?2 010 pmwcles m pertlnent part that |

Whether a false statement Is materral shall be cletermmed by the Court asa
‘matter of Iaw . e

The Defendant alleges tha’c this prowslon whereln the Ieglslature has determmed that ,
the Court shall make the datermmatlon as to materlallty as a matter of law is.

unconstitutional. The Deﬁenclant alleges that materlallty |s an elemenl of the offense

-of perjury and, constitutionally, the Defendant_‘has a rlght for»elamentsv_of the crimeto

.. Superior Court of the State of Wa shington

- L - o L y ~ For Douglas County:
Decision on Defendant's - _ o JTohn Hotchkiss, Judge
o P.O:Box 458 -

Motion to Dismiss - T o e " Watervifle, Wa 98858-0488
. : . , L (509) T45.9063 884-943D

 Appendec K




00T-20-2008 FRI 02:45 P DOUGLAS COUNTY SUP G ,_FAnga. 509 745 8430

0
11
12

13

14

15

16

17

18

19

- 20
21
22
23

24

be determined by a jury., The State, in lts memorandum m opposrtlon to Defendant's

motion to dismiss, appears to agree that the statute is unconstrtutlonal as written, or - A

at least does not put up much resistance. The Court finds that in the charge of

perjury in the first d‘egree that materiality is an element of the crime and mUetbe'

submitted to the jury as opposed o determmed by the Court as & mattsr of Iaw.

Unrted Sfates V. Gaudrn 515 U S. 506 115 S Ct 2310 132 L Ed. 2d 444 (1995)

Johnson v. Umtad States, 520 U}\.S. 461,.1 1_7.' S.Ct. 1554, 137 L. Ed. 2718 (1997). |
The State then arguee tha.t'even'theugh'fthe xeg"isiaturé ha‘s: required ’that the

Court make the decision of materralrty asa matter of law there is nothmg that

' prohrbr‘rs the Court from simply submlttmg the questron of matenahty to the jury for

determmatron along wrth all other elements of the crrme of peljury The State argues

Vthat the Court has the authonty to sever the offendmg pomon of the. statute to make Jt ’

Constitutional or use rts inherent authorrty to submrt the questron of matenanty to the

jury; thereby makmg the statute Constltutronal

RCW2 28 150 dces provrde that the Courts, in some crrcumstances, do have _ l.
authonty to adopt any surtable process or mode of proceedmg whrch may appear ‘
most comfortable to the sprrlt of the Iaw Supermr Courts may rely on RCW 2 28 1 50
for authonty to create a mode of proceedmg necessary to carry out a statutory o
directive wlthout wo!atmg Constltutlonal rtghts Mabe V. W?ute 105 Wn App 827

(2001). The Court's authority is not endiese. .Pa_rt_lculerly_ in lrght of-aj.speclﬁc

Supenor Court of the Stste of Washmgton

' S o , For Douglas County
Decision on Defendant's S . o John Hotchldss, Judge .,
' ' P.O.Box 488 ‘

Motion to Dismiss -2 : : | R
' ‘ ' ' . {509 745-9063 $84.9430

P. 013/015
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directive from the Ieglslature See Staie v. Masangkay, 121 Wh. App 904 (2004), In
1| Re Cross, 99 Wn.2d 373 (1 983) ) R |
21 The Courtdoes not believe that State V. Credfford 130 Wn 2d 747 (1996‘)

’ apphes In Credlford the Court was engaged n mterpretation of Iegtslatwe |ntent ln S
: . the present casa' the Court must specrﬂcai[y lgnore Iegls!aﬁve dlrectwe beoause the |
5 | dlrectwe is uncons’atut:onal and replace feglslatlve dxrectlve with’ somethmg that is
7| Gonstltutlonal Thls Court does not belleve that th|s is the role of the judumary If thls o
8 were the role of the judlmary, Courts would not have to concern themse]ves wnth _ :
8 vondmg any Ieglslatwe enactment which gave specn"c direct;ons, as the Courts could
. 1? merely replace the !egisiatrve dlrectlva wnth some‘ching that would pass Constltutlonal B "
1; * muster. This Court does not know why the Ieglslature datermmed that the Court
' : 5 should, as a matter of law determme matenarity and a ;ury determme the other
.1 4 ‘elements of per;ury The Court does not know the Ieglslative h:story and no one has '

15 pravided the Cuurt wlth Ieglslatwe hlstory that would explam thls “The Ieglslalure

B may have determlned that under the presen’t Ianguage nf the statute matenahty

| woud be difficult for a jury to dstenmne a_ndlor for the Defendant to defend_ agamst.
:z I As such, the Iegiéiéturé méy.wish to' i‘nc':o'rpo‘rate‘other‘lénguage or other deﬁnitith‘ of
20 materiallty if it is to be presented tc untralned fact—f‘ nders This Court does not know,

21 but it Is well establlshed that it is the power of the legfslatwe branch of govemment to
22 defme crimes and prescnbe punlshment Whlch is vnrtually exclusuve State v, Cook

2| 26Wn. App. 683 (1980)

24
Superlor Court of the State of Washmgtan A
E . - o o . o . . For Douglas County -
Decision on Defendant's -~ -~ - . .. John Hotehkiss, Judge
o ' ) ’ P.O. Box 488

Motion fo Dismiss -3 - ’ : Watcrville, W 988580478
- : we e - (509) 7459063 884-9430
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The Court'really does see this issus as most similar to the issue addressed in

o State v. Hughes 154 Wn 2d 118 (2005) As here, the Court sees |t as fatr!y snmp[e to -

2 convene ajury and present aggravatmg factors fo the Jury The Court in Hughes, of
: course found that this could not be done As a matter of fact shortty after the

' : Hughes declsmn which fo]lowed Biakelyv Wash:ngton 542U.8. 296 124 S. Ct.
5 2531, 159 L. Ed. 2”" 403 (2004) not only did the Court in Hughes find that the judicial
7 , branch could not simply set up a procedure for the jury to fmd a factual basis for |
8 _aggravatmg cnrcumstances as opposed fo the Court the Jeglstature d!d zndeed

o amend the statute in 2005 RCW 9. 94A 53? to prowde speolftcalty that the issue

10
| sharl be determined by the;ury

11 o ‘ ' '

2 The perjury statute is constltutlonalty defectwe This Court does not believe rt

i 3 can be oured by the Cou rts Thls Court beheves that ttS job {s to lnterpret legtslath.fe

14 | 'enactment Thls Court's jOb is not to create Iegtslatlon Although lt seems fa:rty
15 ’ msngmffcant to substltute the. Jury as the fact~fmder on matenahty as opposed to the

”_5 Court to do so would not be lntorpretmg the Ieglslatrve enactment but to blatantly

17 ‘
change it, Th;s is. the _]Db of the Iegtslature The Defendant‘s motuon to dismlss ts :

18 . e ,
granted.

19 i The

20 DATED this day of Ootober 2006

21 ,

22 : : m/
ol T NTIOTCHKISS
| ‘ S ge of the Suponor Court
o , S | |
. Superjor Conrt of the State of Wnshmgton
S . P _ ForDOug]asCounty _

Decision on Defenidant's LI e Jn_lm I‘}I)l;tcél]dj:;.fudge a

(50%) 745- 9063 8114 9430

Metion fo Dismiss - 4 T Waterwile, WA 988380488
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'STATE OFWASHINGTON E ) S |
t Plamtlff )} No. -06-1-00291-4
) ORDER OF DISMISSAL
DUSTING ABRAMS ~') - AND DENIALOF = ..
| ). .RECONSIDERATION

»dec:13|on mdrcated that the case should be drsmrssed NOW THEREFORE lT IS

'matterw1thout oral argument pursuant to Iocal rule o

~ FILED
NV 02 2006]

" KENNETH O. KUNES
- Grant County Clerk

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
' IN AND FOR THE COUNTY OF GRANT S

Defendant |

By memorandum dated October 20, 2006the Court dete"r'mr_ned.that- the

Perjury statute RCW 9A.72.010, was unconistituti’onal "-The Court‘s' memorandUm L

HEREBY o | T e
ORDERED, ADJUE GED NP DECREED that the above-referenced matter is
Lok pre » T L T
dlsmlssed" ITIS FURTHER :

ORDERED ADJUDGED AND DECREED that the Plamtlff‘s motron for
reconsnderatlon is. hereby denled The Court makes thls decrsron after havmg

revuewed the, State s motron and memorandum for reconSIderatlon and hearrng the

Superror Court of the State of Washmgton |- ) :

: For Douglas County. '

_ _ o John’ Hotchkiss, Judge
. . . - . -.-PO Box 488 ’
Order of Dlsmlssal -1 s 7 ‘Wateruille, WA 98858-0488
v - (509) 7459063 884-0430

- fppendec B
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DATED this 2" day ofembes-ZOOS

HOTCHKISS o
u ge of the Superlor Court

Supermr Court of the State of Washmgton
' For Douglas County:

: .John Hotchkiss, ,Judge )
PO Box 488

(509) 745-9063 884-9430 .

- Order of Dismissal -2 _ v S . o © 7 Waterville, WA 98858-0488




RCW 2.28.150 |
\ Implied powers — Proce’edihglwhen mode not_ .pfescribed; : o

When Junsdlctlon 1s, by the Constltutlon of thls state or by statute
- conferred on a court or judicial officer all the means to carry it into effect
- are also given; and in the exercise of the jurisdiction, if the course of
proceeding is not specifically pointed out by statute, any suitable process

~or mode of proceeding -may be -adopted Wthh may appear most i

conformable to the sp1r1t of the laws B



RCW 9A.04.010
Title, effective daté, application, s_everébility,"c-épﬁ.ons.,. R

* (1) This title shall be known and may be cited as the Washington
Criminal Code and shall become effective on July 1, 1976. R

(2) The provisions of this title shall apply to any offense committed on
or after July 1, 1976, which is defined in this title or the general statutes,
unless otherwise expressly provided. or unless the context otherwise
requires, and shall also apply to any defense to prosecution for such an -
offense. T e B

(3) The provisions of this title do not apply to or govern the construction
~ of and punishment for any offense commutted prior to July 1, 1976, or to
- the construction and application of any defense to a prosecution for such-

an offense. Such an offense must be construed and punished according to

the provisions of law existing at the time of the commission thereof inthe -
same manner as if this title had not been ena_ctefd. e |
(4) If any provisit)n of this title,‘bf its _a%plica_tion.'to any per_SOn_ or

the title, or the application

circumstance is held invalid, the remainder of the ti
of the provision to other persons or circumstances is not affected, and to
this end the provisions of this title are declared to be severable.
~(5) Chapter, sféCt’ion, and subsection captior_-jis_ﬂ;_étrg 'f(')rf_‘cjr‘gani_zat'idnal .
purposes only and shall not be construed as part of this title. - -



- RCW9A.72.010

Definitions.

The following deﬁmtlons are: apphcable n thrs chapter unless the context ‘
otherw1se requrres - - -

( 1) “Matenally false statement" means. any false statement oral or-
written, regardless of its-admissibility under the rules of evidence, which
~could have affected the course or outcome of the proceeding; whether a
1false statement is materral shall be determlned by tg

2 "Oath" includes an afﬁrmat1on and every other mode author1zed by"' |
law of attesting to the truth of that which is stated; 1n th1s chapter wr1tten -
statements sha l be treated as if made under oath 1f o |

(a) The statement was made on or pursuant to 1nstruct10ns on an ofﬁc1al
- form bearing notice, authorized by law, to the effect that false statements
made therem are pumshable T | S ,

(b) The statement recites that 1t was. made under oath the declarant was
aware of such recitation at the time he or she made the statement intended
~ that the statement should be represented as a sworn statement and the
statement was in fact so represented by its delivery or utterance with the
signed Jurat of an ofﬁcer author1zed to admlnlster oaths appended thereto .
or | <) R

€ court as a matter of o

(c) Itisa statement declarat1on Verlﬁcat1on or certlﬁcate made W1th1n_"' -

or outside the state of Washmgton ‘which is certified or declared to be true o
under penalty of perjury as prov1ded in RCW 9A 72 085. - R

(3) An oath is "re u1red or author1zed by laW when the use of the oath _
1S slpemﬁcally provided for by statute or regulatory provision or when the
oath is administered by- a person author1zed by state or federal law to
admlmster oaths; ST ) .

. (4) "Ofﬁcral proceedrng" ‘means. a proceedmg heard before any
leg1slat1ve judicial, administrative, or other government agency or official
authorized to hear evidence under oath, including any referee; hearing

examiner, commissioner, notary-, or other person takmg testlmony or -

. depos1t1ons

(5) "Juror means any person Who 1s a member of any Jury, 1nclud1ng a o



grand jury, imlpanele;d by any court of this sf_té,tei or_‘f»by‘_’ any public servant
authorized by law to impanel a jury; the term juror also includes any person
who has been drawn or summoned to attend as a prospective juror; |

(6) "Test_iinony_" includes oral or Wrifté_n ‘sta'té_rnénts’,' 'd_oc;;uments,i or any |
- other material that may be offered by a witness in an official proceeding.




“RCW 9A.72. 020
| PerJury hil the first degree

(1) A person is gu1lty of perJury n the ﬁrst degree 1f in. any ofﬁcral

proceeding he makes a materially false statement wh1ch he knows tobe - o

false under an oath requ1red or author1zed by law |
- (2) Knowledge of the mater1allty of the. statement is not an element of o

this crime, and the actor's mistaken belief that his statement was not

| mater1al is not a defense to a prosecut1on under th1s sect1on |

(3) Perjury in the ﬁrst degree is a class B felony



