




Under RAP 10.8, Amicus Curiae Western States Petroleum 

Association ("WSPA") hereby submits the following additional authority 

that addresses the issue of whether the Court of Appeals properly 

determined the "implied" meaning of an otherwise clear and unambiguous 

agency regulation (see Section C.2. of WSPA's Amicus Curiae 

Memorandum): 

Silverstreak, Inc. v. Dep't of Labor & Industries, -Wn.2d -, 

154 P.3d 891, 903 (the "plain meaning" of regulations and agency 

interpretations may be relied upon by persons impacted thereby, without 

resort to unconstitutionally vague meanings) ("Allowing the Department 

to adopt new and changing interpretations would also result in finding 

WAC 296- 127-0 18 unconstitutionally vague. Regulations are 

unconstitutionally vague if they allow an administrative agency to make 

arbitrary discretionary decisions. [citation omitted] A statute or 

regulation that forbids or requires the doing of an act in terms so vague 

that people of common sense must guess as to its meaning and differ as to 

its application violates the first essential of due process. [citations 

omitted] If contractors and subcontractors cannot rely on the consistency 

of clear department interpretations in effect at the time they enter into a 

contract, they are left to guess at the meaning of regulations. Thus, the 

result the Department urges us to reach would be not only manifestly 

unjust, but unconstitutional"). 

A copy of the authority is attached for the Court's convenience. 
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Background: Subcontractors sought review of de- 
cision by Department of Labor and Industries that 
subcontractors' end-dump truck drivers who delivered 
fill material to a public works project were entitled to 
prevailing wages under prevailing wage act. The Su- 
perior Court, King County, Maw I. Yu, J., ruled that 
truck drivers were entitled to be paid prevailing 
wages. Subcontractors appealed. The Court of Ap- 
peals, 125 Wasll.App. 202. 104 P.3d 699, reversed 
and remanded. Review was granted. 

Holdings: The Supreme Court, Alcuandcr, C.J., held 
that: 
acourt would defer to Department's post-bid inter- 
pretation of Department's regulations defining applic- 
ability of prevailing wage act to delivery of materials 
to public projects; 
a under Department's post-bid interpretation, end- 
dump truck drivers were entitled to prevailing wages; 

Department was equitably estopped from invok- 
ing its post-bid interpretation; and 
& Department was substantially justified in taking 
its post-bid position, and thus, subcontractors were 
not entitled to attorney fees under equal access to 
justice act (EAJA). 
Court of Appeals affirmed. 

YIadscn, J., filed a concurring opinion. 

F;iirhurst, J., filed an opinion concumng in part and 
dissenting in part, in which Owen\, J., joined. 

J.M. Johnson, J., filed an opinion concumng in part 

and dissenting in part, in which Sanders, J., joined 

West Headnotes 

Labor and Employment -2304 
23 llik2304 Most Citcd Caws 
The prevailing wage act was designed to protect em-
ployees on public works projects and preserve local 
wages, and thus, it is the worker, not the contractor, 
who is the intended beneficiary of the act. (Per Alex-
ander, C.J., with three Justices concurring and two 
Justices concurring in part and dissenting in part.) 
West's RC'WA 39.12.0 1 O et seq. 

121 Labor and Employment -2304 
23 I Hk2304 Most Cited Cases 
Under regulations promulgated by Department of 
Labor and Industries for defining applicability of p r e -  
vailing wage act to delivery of materials to publ ic  
works projects, providing that workers are subject t o  
prevailing wage act when they deliver materials to 
public works project site and perform any spreading, 
leveling, rolling, "or otherwise participate" in any in-  
corporation of materials into the project, the words 
"or otherwise participated" expand the coverage of 
prevailing wage act to delivery workers who particip- 
ate in incorporating materials into the project in a n y  
way besides the three enumerated in the regulations, 
through participation which is directly related to in- 
corporating materials and which is necessary for  
completion of incorporation of materials. (Per Alex- 
ander, C.J., with three Justices concumng and two 
Justices concurring in part and dissenting in part.) 
West's KC'WA 39.12.020; WAC 296-127-018(2)(aL 
m. 

Administrative Law and Procedure -412.1 
15Ak412.1 Most Cited Cases 
As in statutory interpretation, where an administrat- 
ive regulation is clear and unambiguous, words in a 
regulation are given their plain and ordinary meaning 
unless a contrary intent appears. (Per Alexander, C.J., 
with three Justices concumng and two Justices con- 
curring in part and dissenting in part.) 

IjlLabor and Employment -2304 
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23 I (.'itcti (7uscs Mk270.4 ~ o s t  
Mere delivery by drivers of fill materials to public 
works project does not trigger prevailing wage re-
quirement, unde r  regulations promulgated by Depart- 
ment of Labor and Industries for defining applicabil- 
ity of prevailing wage act to delivery of materials to 
public projects. (Per Alexander, C.J., with three 
Justices concurring and two Justices concurring in 
part and dissenting in part.) Wcst's RCWA 
39.12.020; W A C  296-127-01 8(2)(a). (3)(b). 

Labor a n d  Employment -2304 
23 I Hk2303 Most Cited Cases 
When applying basic statutory construction principles 
to the prevailing wage act, the court's primary task is 
to determine which interpretation best reflects the in- 
tent of the legislature in enacting the prevailing wage 
act and to give effect to that interpretation. (Per Alex- 
ander, C.J., with three Justices concurring and two 
Justices concurring in part and dissenting in part.) 
West's RCW.4 39.12.010 et seq. 

Statutes -236 
36 l k23h k1,lost C'lted C a w  
Exemptions from remedial legislat~on are to be nar- 
rowly construed in a manner that is consistent with 
the terms and spirit of that legislation. (Per Alexan- 
der, C.J., with three Justices concurring and two 
Justices concurring in part and dissenting m part.) 

Statutes -194 

The rule of "ejusdem generis" requires that general 
terms appearing in a statute in connection with spe- 
cific terms are to be given meaning and effect only to 
the extent that the general terms suggest similar items 
to those designated by the specific terms. (Per Alex- 
ander, C.J., with three Justices concurring and two 
Justices concurring in part and dissenting in part.) 

Statutes -194 
761k194 ~ o s tC~ted Cases 
The ejusdem generis rule for statutory interpretation, 
under which specific terms modify or restrict the ap- 
plication of general terms where both are used in se- 
quence, is to be employed to support the legislative 
intent in the context of the whole statute and its gen- 
eral purpose. (Per Alexander, C.J., with three Justices 

concurring and two Justices concumng in part and 
dissenting in part.) 

191Administrative Law and Procedure -412.1 
15Ak412.1 Most C.'iteJ Cases 
The court has a duty to give meaning to every w o r d  
in an administrative regulation. (Per Alexander, C.J., 
with three Justices concumng and two Justices c o n -  
curring in part and dissenting in part.) 

1141Labor and Employment -2338 

Court would defer to interpretation by Department of  
Labor and Industries of Department's regulations de -  
fining applicability of prevailing wage act to delivery 
of materials to public works projects, which regula- 
tions provided that workers are subject to prevailing 
wage act when they deliver materials to project s i te  
and perform any spreading, leveling, rolling, "or o th-  
erwise participate" in any incorporation of materials 
into the project, which interpretation was that phrase 
"or otherwise participate" expands coverage of pre-  
vailing wage act to delivery workers who participate 
in incorporating materials into project in any way be- 
sides the three enumerated in the regulations; Depart- 
ment was tasked with and had expertise in adminis- 
tering the act, and Deparhnent's interpretation used 
factors previously identified by courts in similar 
cases, to help define boundaries of prevailing wage 
requirements. (Per Alexander, C.J., with three 
Justices concumng and two Justices concurring in 
part and dissenting in part.) 

1111Administrative Law and Procedure -413 
l5Ak4 13 Most Citctl Cases 

The court will give great deference to an administrat- 
ive agency's interpretation of its own properly pro- 
mulgated regulations, absent a compelling indication 
that the agency's regulatory interpretation conflicts 
with legislative intent or is in excess of the agency's 
authority. (Per Alexander, C.J., with three Justices 
concurring and two Justices concurring in part and 
dissenting in part.) 

1121Administrative Law and Procedure -413 
1SAk4 I3 Most Cited C a x s  
The court gives a high level of deference to an ad-
ministrative agency's interpretation of its regulations 
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because the agency has expertise and insight gained 
from administering the regulation that the reviewing 
court does not possess. (Per Alexander, C.J., with 
three Justices concurring and two Justices concurring 
in part and dissenting in part.) 

1131Labor and Employment -2304 
23 1 Hk130.1 Most C~tcd Cascs 
End-dump truck drivers who delivered fill material to 
public works project participated in incorporating fill 
into work site, and thus, dnvers were entitled to pre- 
vailing wages under prevailing wage act; drivers de- 
livered fill directly onto embankment for construction 
of airport runway rather than to central stockpile, and 
drivers coordinated their work with workers who 
were blading and spreading the matenal as it was de- 
posited along various points of embankment. (Per Al- 
exander, C.J., with three Justices concurring and two 
Justices concuning in part and dissenting in part.) 
West's RCWA 39.12 010; WAC 296-12:-018(2)(a~ 
m. 

Estoppel -52(1) 
156k52(1) Most Cited Cases 
Equitable estoppel prevents a party from taking a po- 
sition inconsistent with a previous one where inequit- 
able consequences would result to a party who has 
justifiably and in good faith relied. (Per Alexander, 
C.J., with three Justices concuning and two Justices 
concurring in part and dissenting in part.) 

1151Estoppel -62.1 
156k62.1 Most Cltcd Cascs 

When equitable estoppel is asserted against the gov- 
ernment, the party asserting estoppel must establish 
five elements by clear, cogent, and convincing evid- 
ence: (1) a statement, admission, or act by the party 
to be estopped, which is inconsistent with its later 
claims; (2) the asserting party acted in reliance upon 
the statement or action; (3) injury would result to the 
asserting party if the other party were allowed to re- 
pudiate its prior statement or action; (4) estoppel is 
necessary to prevent a manifest injustice; and (5) es-
toppel will not impair governmental functions. (Per 
Alexander, C.J., with three Justices concumng and 
two Justices concumng in part and dissenting in 

part.) 

1161Estoppel -62.6 
156k62.6 Most C'itcd C:uscs 
When bidding on subcontracts for public w o r k s  
project for construction of airport runway, s u b c o n -  
tractors that supplied end-dump truck drivers who de-
livered fill material reasonably relied, as element f o r  
equitable estoppel against government, on pre-bid 
representation by Department of Labor and I n d u s -  
tries, through Department's publicly-available in te r -  
pretive policy memorandum which had been i s s u e d  
nearly contemporaneously with Department's pro-
mulgation of regulations defining applicability of 
prevailing wage act to delivery of materials to p u b l i c  
works projects, that delivery method contemplated i n  
subcontractors' winning bid would not subject s u b -  
contractors' drivers to prevailing wage act, which in-  
terpretation Department changed when, about o n e  
year after completion of project, Department issued 
to subcontractors a notice of violation of prevailing 
wage act. (Per Alexander, C.J., with three Justices 
concurring and two Justices concurring in part a n d  
dissenting in part.) West's RCWA 39.12.020; WAC' 
296- 127-01li(2)ia). ( 3  Kb). 

1171Estoppel -62.1 
3 56k62.1 hhst Cited Cases 
The "injury" element for equitable estoppel against 
government requires the party asserting equitable es- 
toppel to show a detrimental change of position based 
upon the government's representation. (Per Alexan- 
der, C.J., with three Justices concurring and two 
Justices concurring in part and dissenting in part.) 
1181Estoppel -62.6 
156kSl.h Most Cited Cases 
Evidence established "injury" element, for equitable 
estoppel against government, as to reliance, by sub- 
contractors that supplied end-dump truck drivers who 
delivered fill material to public works project for 
construction of airport runway, on pre-bid representa- 
tion by Department of Labor and Industries through 
Department's publicly-available interpretive policy 
memorandum, which had been issued nearly contem- 
poraneously with Department's promulgation of regu- 
lations defining applicability of prevailing wage act 
to delivery of materials to public projects, that deliv- 
ery method contemplated in subcontractors' winning 
bid would not subject subcontractors' drivers to pre- 
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vailing wage act ,  which interpretation Department 
changed when ,  about one year after completion of 
project, Department issued to subcontractors a notice 
of violation of prevailing wage act; subcontractors 
bid thousands of  dollars less on their subcontracts 
than they w o u l d  have if they had believed prevailing 
wages were required. (Per Alexander, C.J., with three 
Justices concurring and two Justices concurring in 
part and dissenting in part.) Wcst's RCWA 
3'). 12.020; WAC296-127-01 X(2)la). (3)[h). 

Estoppel -62.6 
156k62.6 Most  cited Case3 
Evidence established "manifest injustice" element, 
for equitable estoppel against government, as to reli- 
ance, by subcontractors that supplied end-dump truck 
drivers who delivered fill material to public works 
project for construction of airport runway, on pre-bid 
representation by Department of Labor and Industries 
through ~ ~ ~ ~ r t r n e n t ' s  publicly-available interpretive 
policy memorandum, which had been issued nearly 
contemporaneousl~ with Department's promulgation 
of regulations defining applicability of prevailing 
wage act to delivery of materials to public projects, 
that delivery method contemplated in subcontractors' 
winning bid would not subject subcontractors' drivers 
to prevailing wage act, which interpretation Depart- 
ment changed when, about one year after completion 
of project, Department issued to subcontractors a no- 
tice of violation of prevailing wage act; it would be 
unfair to Department to adopt and publicly 
distribute an interpretive policy memorandum and 
later deny the memorandum's plain reading after sub- 
contractors had relied upon it to their detriment. (Per 
Alexander, C.J., with three Justices concumng and 
two Justices concurring in part and dissenting in 

part.) 

~ c s t ' sRC\V~\ 39.12.020; WAC 296- 127-018(2)(a). 


m. 
1201Contracts -167 
95k167 >lost ~ i t c l iCasts 
It is presumed that any contract is made in contem- 
plation of existing law. (Per Alexander, C.J., with 
three Justices concumng and two Justices concurring 
in part and dissenting in part.) 

Appeal and Error -984(5) 

3-

An award of attorney fees under equal access to 
justice act (EAJA) is typically reviewed for abuse of 
discretion. (Per Alexander, C.J., with three Justices 
concurring, one Justice agreeing, and two Justices 
concurring in part and dissenting in part.) West's 
RCWA 3.84.350(1). 

1241Appeal and Error -893(1) 
3OkX93(1) Most Cz~ted Cascs 
Supreme Court would review, de novo, whether sub- 
contractors for public works project for construction 
of airport runway were entitled to attorney fees under 
equal access to justice act (EAJA); Supreme Court 
determined on appeal that subcontractors were not 
subject to prevailing wage act because Department of 
Labor and Industries was equitably estopped from as- 
serting a position contrary to its pre-bid publicly- 
available interpretive policy memorandum under 
which the subcontractors would not have been sub- 
ject to prevailing wage act, but lower courts had not 
considered the equitable estoppel issue which made 
subcontractors the prevailing party, and lower courts 
therefore had not considered whether Department had 
been substantially justified in asserting a position 
contrary to the memorandum when Department, 
about one year after completion of project, issued to 
subcontractors a notice of violation of prevailing 
wage act. (Per Alexander, C.J., with three Justices 
concumng, one Justice agreeing, and two Justices 
concumng in part and dissenting in part.) West's 
RCWA 4.81.350( 11, 39.12.020; 
206- 127-018(2Ka). (3)(b). 

States -215 
3hOk2 15 h b s t  C'itcd Cases 
"Substantially justified," for purposes of equal access 
to justice act (EAJA), under which court must award 
attorney fees and other expenses to qualified party 
that prevails on judicial review of agency action un- 
less court finds that agency action was substantially 
justified or that circumstances make an award unjust, 
means justified to a degree that would satisfy a reas- 
onable person, and it requires agency to show that its 
position has reasonable basis in law and fact. (Per Al- 
exander, C.J., with three Justices concurring, one 
Justice agreeing, and two Justices concumng in part 
and dissenting in part.) Wcst's RCWA 4.84.35011 1. 
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1261States -215 
360k2 15 Most C:itcd Cascs 
Department o f  Labor and Industries was substantially 
justified in taking position, about one year after com- 
pletion of public works project for construction of 
airport runway, that subcontractors that supplied end- 
dump truck drivers who delivered fill material were 
subject to prevailing wage act, and thus, subcontract- 
ors, as prevailing parties based on Department being 
equitably estopped from asserting post-bid interpreta- 
tion of Department's regulations which was contrary 
to Department's publicly-announced pre-bid inter-
pretation, were not entitled to attorney fees under 
equal access t o  justice act (EAJA); Department re- 
ceived wage complaint while project was still ongo- 
ing, Department had statutory duty to investigate all 
possible wage violations and to construe prevailing 
wage act liberally in favor of workers, and Depart- 
ment relied heavily on existing and favorable Wash- 
ington State case precedent. (Per Alexander, C.J., 
with three Justices concurring, one Justice agreeing, 
and two Justices concumng in part and dissenting in 
part.) Wcst's RCWA 4.84.350(1), 39.12.031); WA(I 

296- 127-01 8(2)(aL ( 3 0 ) .  
"895 Anastasia R. Sandstrom, Anlsnda J .  (ioss, At-
torney General's Office, Seattle, WA, for Petitioner. 

John P. Ahlcrs, Ahlers & Cressman PLLC, & 
Maric E. Sargcnt, Connor & Sargent PLLC, Seattle, 
WA, for Respondents. 

I,a\vrence H. Vance, Jr, Winston & Cashatt, Spokane, 
for Amicus Curiae Associated General Contractors of 
Wash., The Inland Northwest Associated General 
Contractors. 

Dnilt~I Schwenn Campbell Barnard & Ig-1, Icl~tzr~i,  
litzln LLP, Seattle, for Amicus Curiae General Team- 
sters U n ~ o n  Local No. 174. 

1[ 1 In this case, we are asked to determine whether a 
group of workers who drove end-dump trucks for the 
respondents, five suppliers of fill materials 
(Suppliers), on the first phase of construction of a 
runway at Sea-Tac Airport is entitled to be paid pre- 
vailing *896 wages. Division One of the Court 

P a g e  5 

of Appeals concluded that the end-dump t r u c k  
drivers' activities at the work site did not involve par-
ticipation in the incorporation of the delivered m a t e r i -  
als into the project under construction. Thus, the 
Court of Appeals held that the workers did not q u a l i -  
fy to be paid prevailing wages under Washington's 
prevailing wage act and the governing regulation, 
WAC 296-127-018. 

-FN1 .  The prevailing wage act, chapter 3 9 . 1 2  
RCW, provides that hourly wages pa id  to 
workers "upon all public works" (the "pre-
vailing wage") must be at least the prevai l -  
ing rate paid for an hour's work in the same 
trade or occupation in the largest city w i t h i n  
the county where the work is performed. 
1tCW 39.12.020. It is often significantly 
higher than the rate otherwise paid w h e r e  
the work is actually performed (the "marke t  
wage") because many projects are construc- 
ted outside the largest city of a county. 

7 2 We hold that the Court of  Appeals erred in apply- 
ing the canon of ejusdem generis to limit the scope of 
the prevailing wage act's coverage to only those  
activities similar to spreading, leveling, or rolling. 
Consequently, we uphold the Department of Labor  
and Industries' (the Department) broader construction 
of the governing regulation and conclude that the  
end-dump truck drivers did participate in the incor- 
poration of fill material into the project. However, 
because the Department's present position on the ap- 
plicability of the prevailing wage act to the end-dump 
truck drivers' activities is inconsistent with the posi- 
tion it adopted in its 1992 policy memorandum and 
with subsequent representations it made to the Sup- 
pliers, we conclude that the Department is estopped 
from enforcing its order. Therefore, we affirm, 
though on different grounds, the Court of Appeals' 
determination that the end-dump truck drivers em-
ployed by the Suppliers are not entitled to prevailing 
wages. 

FACTS AND PROCEDURAL HISTORY 
$1 3 This case stems from work performed between 
May and December 1998 at the Sea-Tac third runway 
embankment (the Third Runway Project). The project 
involved construction of an embankment, using 
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roughly 800,000 cubic yards of delivered f i l l  materi-
al. City Transfer of Kent, Inc. (CTI) bid on the 
project, assuming payment of market wages for end- 
dump truck drivers. lt;hT21 After being awarded the 
contract, CTI contracted with Suppliers to supply and 
deliver fill materials for the embankment. Suppliers 
paid all of their end-dump truck drivers market wages 
for delivering the fill. 

End-dump trucks deliver and dump the 
fill load by stopping the truck and then rais- 
ing the  truck bed hydraulically, allowing the 
fill t o  exit by force of gravity into a pile be- 
low the  bed. By contrast, belly-dump trucks 
dump and spread the fill materials by open- 
ing a gate in the bottom, or the "belly," of 
the trucks as they drive over the project. Be- 
cause belly-dump truck drivers spread the 
fill as  they deliver it, they clearly fall within 
the regulation at issue here and are paid pre- 
vailing wages. 

7 4 In preparing their bid, Suppliers relied upon a 
1992 department policy memorandum on "Delivery 
of Materials Under WAC 296-127-018," which ex- 
plains which dumping activities trigger the require- 
ments of the prevailing wage act. Administrative Re- 
cord (AR) at 2372. Suppliers also insist they relied 
upon oral representations made by the head of the 
prevailing wage section of the Department concem- 
ing which dumping activities trigger prevailing wage 
requirements. Subsection (4) of the department policy 
memorandum provides, in pertinent part: "Delivery 
of materials using a method in which the truck does 
not roll while the material is placed, or rolls only 
enough distance to allow the materials to exit the 
truck, does not include incorporation of the materials 
into the job site." Id. 

8 5 Roughly one year after completion of the project 
and after Suppliers had been paid, the Department is- 
sued a notice of violation under fiCW 39.12.020, part 
of Washington's prevailing wage act, along with a let- 
ter stating that prevailing wages were owed to the 
end-dump truck drivers. 

16 The prevailing wage act requires payment of pre- 
vailing wages for work "upon all public works." 

1<('W 30.12.02Q. Prevailing wages are not based 
upon competitive prices of the marketplace, but are 
instead calculated by the Department as equal to the 
(higher) wages paid in the largest city of the county- 
-here, Seattle. IIC'W 39.12.010t2). In this case, the 
difference between "prevailing *897 wage" and 
wages actually paid to the end-dump truck drivers 
was approximately $500,000. Suppliers appealed the 
Department's violation notice administratively. 

fl 7 The administrative law judge held that the end- 
dump truck drivers were not entitled to prevailing 
wages because their method of delivery did not 
amount to "incorporation" as that term is used in 
WAC 296-127-018. The administrative law judge 
found that the end-dump truck drivers' activity was 
carefully orchestrated by CTI's employees to minim- 
ize their time on the site, and "amounted to nothing 
more than a method of delivery." AR at 3335. The 
Department appealed to the Department Director 
(Director). 

7 8 The Director reversed, holding that the end-dump 
truck drivers were entitled to prevailing wages. The 
Director concluded that the end-dump truck drivers 
participated in incorporation of the fill materials into 
the project when they deposited the fill material dir- 
ectly onto the project site, rather than to a stockpile, 
at the direction of CTI employees who were blading 
and spreading the deposited fill materials. The Dir- 
ector also concluded that the drivers compacted fill 
materials by driving over the project site as they 
entered and exited. Each of these conclusions quali- 
fied the drivers for prevailing wages. Suppliers ap- 
pealed to King County Superior Court. 

7 9 The superior court reversed the Director's conclu- 
sion that the drivers compacted the fill materials by 
merely driving over them. The superior court 
did, however, sustain the Director's determination 
that the end-dump truck drivers required prevailing 
wages because they participated in the incorporation 
of f i l l  materials into the project by dumping the fill 
directly onto the embankment, "resulting in greater 
efficiencies and cost savings." Clerk's Papers (CP) at 
2. Suppliers appealed the superior court's latter ruling 
to the Court of Appeals. 
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-FN?.  The Department did not cross-appeal 
this holding, and the question of whether the 
drivers participated in "compaction" of the 
delivered fill materials is not before this 
court. Unchallenged findings become verit-
les on appeal. Srtrte 1,. 12nnk-in. 15 1 Wa,Ii,2d 
680. 709. 02 P.3d 202 (200.1)(citing Sr~~te1. 


HI//. 123 W a s h 3  641. 644. 870 P,2d 3 13 

m). 
7 10 Division One of that court reversed, holding that 
delivering fill materials directly onto the work under 
construction does not amount to "participat[ion] in 
any incorporation" as that phrase is used in W.4C': 
296- 127-018(2)(4.See Silversfreah. I I ~ c . .1,. Dcn't o[ 
Laboi. & Dldris.. 12.5 Wash.iZ~~>.702. 21 1-11. 104 

P.3tl 699, review granted, 155 Wash.2~11001, 122 
P.3tl 185 (2005). It reasoned that "proper interpreta-
tion of the governing regulation requires that the par-
ticipation of end-dump truck drivers in the incorpora-
tion of fill must be similar to one or more of the[ ] 
three limiting terms [in WAC 296-117-01 8(2WaU": 
spreading, leveling, or rolling. I(/. at 213, 103 P.3d 

-699. The Court of Appeals noted there was no dis-
pute that the end-dump truck drivers' activities con-
sisted solely of dumping fill while remaining inside 
their trucks, they were on-site for approximately 5 to 
15 minutes per delivery, and the fill was delivered 
directly onto the embankment. These actions, it ruled, 
did not constitute participation in the incorporation of  
the materials by means of spreading, leveling, rolling, 
or any similar activity. It/. at 21 7. 104 P.3d 699 ("We 
conclude that the activities here do not exceed the 
'mere delivery' limitation defined by case authority 
and plainly indicated by the text of the regulation at 
issue here."). 

7 1 1 As a result of that holding, the Court of Appeals 
declined to reach Suppliers' claim that the Depart-
ment should be estopped from requiring payment of 
the higher "prevailing wage" due to its 1992 policy 
memorandum and representations made by the wage 
division head prior to the Suppliers' bid. That court 
also denied Suppliers' request for attorney fees, find-
ing the Department's actions reasonable and substan-
tially justified. Suppliers were, however, awarded 
costs, to which the Department conceded they were 
entitled. 

7 12 The Department sought review by this court. W e  
granted its petition and also agreed to hear Suppl ie r s '  
equitable estoppel claim and its request for f e e s  o n  
appeal. 

STANDARD OF REVIEW 
1 13 The Washington Administrative Procedure A c t  
(WAPA), chapter 34.05 RCW, *898 governs r e v i e w  
of a final decision by the director of a department. 
IiCW 31.0.5.510. A party will be afforded relief from 
an adverse administrative decision when the l a w  is 
erroneously interpreted or applied by the agency o r  
when the order is not supported by substantial e v i d -
ence on the record. RCW 34.05.570(3)(d)-(c).In re-
viewing an administrative decision, this court s i t s  i n  
the same position as the Court of Appeals and the su-
perior court, applying the WAPA standards direct ly  
to the record considered by the agency. 7jr:uel- v. 

E~v!~loytnelrtSot. Dm 7. 122 Wash.2d 397. 402. 858  
P.2d 494 (1993). An agency's findings of fact and i ts  
regulatory interpretations are granted deference. 
EL.L.'I,L.'/~ Pl.ild\... IflL.. V.  Dl!l.l'f1lfL~hOI'COlt~').l-'~(? & 11.1-
dn.~.,109 Wash.2d 819. 823. 738 P.2d 1112 (19S.t). 
However, questions of law are reviewed de novo .  
Whether the law was correctly applied to the facts as 
found by the agency is also a question of law that w e  
review de novo. T(7yer. 122 Wash.3d at 403. 858 
P.2d 494. 

ANALYSIS 
A. Prevailing Wages and WAC 196-127-018 

114 The prevailing wage act provides that "[tlhe 
hourly wages to be paid to laborers, workers, o r  
mechanics, upon all public works ... of the state o r  
any ... political subdivision ... shall be not less than 
the prevailing rate of wage for an hour's work in the  
same trade or occupation in the locality within the 
state where such labor is performed." RCW 
39.12.020. The prevailing wage act was de-
signed to protect employees on public works projects 
and preserve local wages. Heller v. :tl~:Cllir.e& . S (N~S ,  
/;I(... 333. 3-3s. 963 P.2d 923 1199Q92 h ' a s h . A ~ ~ .  
(citing Evc,i.cct/ Q>nc.rc.tc~.109 Wash.2tl at 823. 738 
P.2d 1 1 12). Thus, "it is the worker, not the contract-
or, who is the intended beneficiary of the" act. M. 

-I- N4 Under RC'M' 39.11 010, the Depart-
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ment calculates prevailing wages as the rate 
paid i n  the largest city in the county. 

J2J7 15 The Department has adopted regulations to 

further define t h e  applicability of the prevailing wage 

act to delivery of materials to public projects. These 

regulations provide, in pertinent part: 


All workers ... are subject to the provisions of [the 
prevailing w a g e  act] when: 
(a) They deliver ... materials to a public works 
project site and perform any spreading, leveling, 
rolling, or otherwise participate in any incorpora- 
tion of the materials into the project. 

W A ~296- (27-0 I 8(2)(a). 

116 Workers a r e  not subject to the provisions of [the 

act] when: 


.... 
(b) ... the employees' duties do not include spread- 
ing, leveling, rolling, or otherwise participating in 
the incorporation of  the delivered materials into a 
public works project .... 

LZ'AC 296-1 27-01 8(3)(bl. 

1. Interpreting \\'A(' 296- 127-0 18 

7 17 AS in statutory interpretation, where a reg-
ulation is clear and unambiguous, words in a regula- 
tion are given their plain and ordinary meaning un- 
less a contrary intent appears. In re Evtrrle of'Litrle, 
106 Wash.2d 269. 283. 721 P.2d 950 (1986);f l e ~ ~ s o i ~  
fi,rj.str.. 1i)c. v. Reitzrree Chru.. 101 W;tsl1.2d 8 19, 
81-6. 685 IJ.7d 1062 (, 1984). The plain language of  
WAC 296-127-111 8 requires that two conditions be 
satisfied before prevailing wages must be paid. First, 
the drivers must deliver fill materials to a public 
works site. Second, the drivers must perform an addi-
tional task that involves incorporation of the materi- 
als into the project. The WAC gives examples of 
such "incorporation": "spreading, leveling, rolling, or 
otherwise participating in the incorporation of the de- 
livered materials." WAC 296- 127-018(3)(a). Mere 
delivery by drivers of fill materials to a public works 
project does not trigger the prevailing wage require- 
ments. .Y~rr~c,i.iorA.s!~h(~/t Cro. V .  Diyj'[ ($'& COII( .~.O[~! 
Lal~orB Inc/u.c., 1 12 Wash.rZ~n.29 1. 299-300. 49 
1'..3d 135 (2002) (Stdpt~ioi. I); .Sl/~t:~Yor &I lf,s,vh(~/t 
C:onc,r-c,tc (To. 1;. /)t:n'f of' !,(1001. & Ind~rs.. 84 

Wash Ann 301. 405-06. 4 10. 029 T' 2d 1 120 ( 109h 
[.Y/trwt~~orI ) 

*899 5/ 18 It is undisputed that the Third Runway 

Project is a public works project. In addition, both 

parties agree that a plain reading of WAC 296-

127-018 requires payment of prevailing wages to de-  

livery drivers who perform an additional task in-

volving incorporation of the delivered fill into the 

project. Neither party claims that the end-dump truck 

drivers in this case engaged in spreading, leveling, o r  

rolling. However, the Department and Suppliers dis- 

agree on how the phrase "or otherwise participate in 

any incorporation of the materials into the project" is 

to be read. 


7 19 When we apply basic statutory construc- 

tion principles, our primary task is to determine 

which interpretation best reflects the intent of the le- 

gislature in enacting the prevailing wage act and to 

give effect to that interpretation. S~:occo/oConsti,, 


P.3d 37 1 (2006) (citing !f/(~t'l  AS.S' ) IElt~c. Co)ltr~l(:fors 
1,. i?il'eIatzd, 138 Wash.2d 9, 19. 978 P.2d 48 1
m);see also Cu)ur,hcll v. Dep't (!f'.Yoc.$ Henl~h 
S'c~i.vs..150 Wash.2d 881. 83 P.3d 999 (20031. A s  
noted above, the prevailing wage act is remedial le- 
gislation designed to protect the employees of gov- 
ernment contractors in this state from substandard 
earnings and to preserve local wage standards. See 
Everett C~lc~.t:tt:.109 Wash.2d at 823. 748 P.2d 
1112.As such, the act and regulations promulgated 
thereunder are to be liberally construed in favor of  
the beneficiary of the act, the worker. See 
823-24. 74s P. ld  11 12; see also S711xv.I'or 11. 112 
Wesh.Asl>.a t  297. 39 P.3d 135. Exemptions from re- 
medial legislation are to be narrowly construed in a 
manner that is consistent with the terms and spirit of 
that legislation. D~.inliu.it,-\I .  .411i(1nt T~.c~h.sv.rt~~~nr. 
I ~ I L : . .140 Wact1.2d 291. 301. 996 P.2d 582 (2000) 
(citing Knecl~rI,. Citv of Rc~dwoodCin:. 683 F.Sur>n. 
1?07.1310(N_D). 

7 20 The Court of Appeals applied the canon of  
ejusdem generis in limiting the scope of prevailing 
wage coverage here. The rule of ejusdem generis re- 
quires that general terms appearing in a statute in 
connection with specific terms are to be given mean- 
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ing and effect only to the extent that the general 
terms suggest similar items to those designated by the 
specific terms. l )ur~b1%. l>t?l)'/ o f  Licctuincr, 137 
Wash.2d 957. 970. 977 P.2d 553 ( 1999);L)c~u/lv. itlc-
I-i~rlurld.81 Wash.?-d 215. 221. 500 P.2d 1243 
11972,." '[Slpecific terms modify or restrict the ap- 
plication of general terms, where both are used in se- 
quence.' " Dclvi.r. 137 Wash.2d at 970. 977 P.2d 554 
(quoting it/cl;irrlcn!d 8 1 Wnsli.2d at 721. 500 P.2d 
1244); see also It2 rcJE.~tcrtt?of./ones. 1 52 W;ish.?d I ,  
l I .  93 P.3d 137 (2004). Thus, the Court of Appeals 
concluded that the specific terms "spreading," "level- 
ing," and "rolling" limited the meaning of the phrase 
"or otherwise participate in any incorporation of the 
materials into the project" to only activities similar to 
spreading, leveling, or rolling. 

7 21 However, the ejusdem generis rule is to be 
employed to support the " 'legislative intent in the 
context of the whole statute and its general purpose.' 
" Citv o f  ,Seultlc# v. Stcltc. 136 Wrtsh.2d 693. 70 1 . 965 
P.2d 6 19 11998) (quoting C7lrrr~v. itlil~!,o f  bktl.c~. 
Se(~ttlc~,116 Wiish.2d 794. 800. 808 P.2d 746 (19911). 
The Court of Appeals' use of the rule in this case does 
not, in our view, advance the intent of the legislature 
in passing RCW 39.12.020. We say that because ap- 
plication of the canon here would serve to exclude a 
number of workers from the protection of the prevail- 
ing wage act. It would allow some dump truck 
drivers to be paid significantly lower wages, even 
though they participate to the same extent as others in 
the public works project, so long as that participation 
is not similar to spreading, leveling, or rolling. This 
works to undermine the legislature's intent to protect 
workers. 

-FN5. The dissent points out that denying 
prevailing wages to drivers who are not ac- 
tually working on a public works project 
would not be inconsistent with this legislat- 
ive purpose. However, the drivers here were 
working on a public works project, as we 
conclude below. 

7 22 Furthermore, application of the ejusdem generis 
rule in this case could produce exactly the sort of de- 
crease in local wages that the prevailing wage act was 
designed to prevent. Since government contracts are 

P a g e  9 

awarded to the lowest bidder, allowlng some d r i v e r s  
to be paid less for an equivalent amount of  w o r k  
provides a tempting opportunity *900 for g e n e r a l  
contractors to cut costs in order to underbid compet i t -  
ors. See Hell t~r,92 Wash.App. ;jt 338. 963 I'.2d 923 
The careful dictation of drivers' activities in this c a s e ,  
designed to use them as much as possible w i t h o u t  
having to pay prevailing wages, suggests that c o n -
tractors might be willing to take advantage of s u c h  a 
loophole. This would force local dump truck d r i v e r s  
to accept lower wages or forgo working on g o v e r n -  
ment contracts. Thus, the Court of Appeals' use o f  t h e  
ejusdem generis rule supports neither of the legislat- 
ive purposes behind the prevailing wage act. 

j9-J 123 This Inequitable result anses because the ap-
peals court reads the word "otherwise" out of W A C  
206- 127-0 1 5 "Otherwise" is defined as "in ano ther  
way; differently; m another respect." Scribner-Ban- 
tom English Dictionary 641 (1977). The Court o f  Ap-
peals' reading vlolates the pnnciple that a reviewing 
court has a duty to glve meanlng to every word i n  a 
regulation. Accord of  Scurtit. 1, CCillmm.~ 1 2 8C'rrll 

Wash.2d 331, 349, 908 P.2d 359 119951 (analyzing 
the words of statutes). 

124 To avoid such a construction, we have previ- 
ously ruled ejusdem generis inapplicable to statutes 
where general words, such as "or otherwise," clearly 
" 'were intended to include something more than spe- 
cific descriptive words preceding.' " hk.A/lur~.+ v. 
Set. Bonk ot'l.li11171~nod.64 Wash.2d 798. 714. 393 
P . 3  960 (3964) (construing the phrase " 'through 
transfer of stock ownership, sale of assets' ... 'or oth- 
erwise' " in a statute (quoting Reorrillic 1rr1;. C'o. I.. 

iYoclres ffore4 Co.. 190 Wash. 176. 182. 67 P.7d 858 
0).
WAC 296-1 27-01 Sc2Ha) contains a phrase 
similar to the general words examined in :2.(l:;\.lzrr~uv: 
"or otherwise participat[ing]." Just as we recognized 
in .I.k.hlif~.~-clythat the words "or otherwise" expanded 
the reach of the statute to any other form of sale or 
conversion besides those enumerated, 64 W a h  2d at 
-13. 393 P.211 960, the words "or otherwise particlp- 
ated" expand the coverage of the prevailing wage act 
to workers who partlclpate in incorporating materials 
Into the project in any way besides the three enumer- 
ated. The Court of Appeals erred in applylng ejusdem 
generis to this case to find otherwise. 
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11011 1 111 121 (IT 2 5  The Court of Appeals also failed to 
accord the p r o p e r  weight to the Department's inter- 
pretation of i t s  own properly promulgated regulation. 
This court h a s  made clear that we will give great de- 
ference to a n  agency's interpretation of its own prop- 
erly regulations, "absent a compelling 
indication" t h a t  the agency's regulatory interpretation 
conflicts with legislative intent or is in excess of the 
agency's a u t h o r i v  kf(~t.ultisv. C'irv o/'Sr,olianc. 130 
\Vash.ld 97. 11 1 .  922 P.2d 33 (1996); see also & 
o/' ,St?;?~f~le- v. lJo/lurior7 C'ot~trc)l //t~ui.inp.~ Ud.. 151 
Wash.'d 56%. 593. 90 P.3~1 659 (2004); E~*errttCon-
{.,r(<te,109 Wash.2d at 823. 748 P.2d 1 1 1laWe give 
this high level o f  deference to an agency's interpreta- 
tion of  its regulations because the agency has expert- 
ise and insight gained from administering the regula- 
tion that we, a s  the reviewing court, do not possess. 
Port of'Scattlt?. I51 Wash.2d at 593. 90 P.3d 659; 
/~ocl~/~t~t:cl,Slzi~bzlildinpCo. I.. f')cl,'t o f  1,ubor & 111-
(j~,.r., 56 Wash.Ap~7. 121. 4 9 - 3 0 .  783 P.2d 1 1 10 
08')).Because the Department's interpretation of 
WAC: 296-127-01 8 neither conflicts with legislative 
intent nor exceeds the scope of its authority, it should 
be given proper deference here. 

7 26 The Department Director broadly interpreted the 
phrase "or otherwise participate in any incorporation 
of the materials" to encompass a worker whose parti- 
cipation is " 'directly related to the prosecution of the 
work' " and who is " 'necessary for the completion of 
that work.' " AR at 3347 (quoting l i e l l t~ .92 
Wash..4nn. at 337.963 P.ld 023). In order to deterrn- 
ine whether the drivers in this case met that standard, 
the Department Director applied factors identified by 
the courts in flcllsr and Suoerio~11 as material to 
evaluating the scope of prevailing wage coverage. 

FN(j. These factors include whether the im- 
pacted worker (i) improved the efficiency of 
the operation, (ii) was necessary to the com- 
pletion of the public works project, and (iii) 
displaced workers who would otherwise be 
entitled to prevailing wages. 

f 27 The Court of Appeals rejected this interpretation 
because the factors used are "901 not expressly laid 
out in the regulation. The Court of Appeals pointed 

Page  10 

out that "L & I could have written a more expansive 
regulation" that instructed courts to look at factors 
such as those in and Slir~erior11 or that clearly 
required payment of prevailing wages in this situ- 
ation. Sil~,erstrtlak.125 Wash.rZpp. at 2 17. 104 P.3d 

We hold that the Court of Appeals' conclusion in 
this regard is untenable. We do so because it repres- 
ents a substitution of a reviewing court's judgment for  
that of the agency tasked with administering the pre-  
vailing wage act. Courts have adopted many tests 
over time that are not laid out in the applicable statute 
or regulations; instead, those tests are useful tools for  
determining whether the standard set out in the stat- 
ute or regulation has been met in a given situation. 
The Department Director used factors previously 
identified by the courts in similar cases to help define 
the boundaries of the prevailing wage requirements 
under \VAC 296-127-018. We defer to the Depart- 
ment's expertise. 

128 With the foregoing in mind, we conclude that 
the Department's more expansive reading of  the 
phrase "or otherwise participate in any incorporation 
of the materials into the project" should control our  
analysis in this case. Activities by the end-dump 
truck drivers not akin to spreading, rolling, and level- 
ing can represent an additional task on the project 
and, thus, may constitute "participat[ion] in ... incor-
poration of the materials" as that general phrase is 
used in W,4C 296-127-018(2)(a). 

2. Application of WAC: 206-127-018 

[131f 29 The record in this case contains substantial 
evidence for holding that the drivers' activities 
amounted to more than "mere delivery." Under & 
r)c,t.~orIT and Hr~ller.,the drivers' acts of delivering the 
fill directly onto the runway embankment, rather than 
to a central stockpile, when combined with the 
drivers' coordinated work with those who were blad- 
ing and spreading the material as it was deposited 
along various points of  the embankment, constitute 
participation in incorporation of the fill into the work 
site. Accordingly, we affirm the Department Direct- 
or's determination that the end-dump truck drivers on 
the Third Runway Project participated in incorpora- 
tion of the fill materials into the project. 
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B. Estoppel 

130 Although we uphold the Department Director's 
broad reading of WAC: 296- 127-018 and the finding 
that the drivers participated in incorporation of the 
fill materials, the interests of justice prevent us from 
upholding the Department's order applying these de- 
terminations retroactively to Suppliers. We hold that 
all elements of  equitable estoppel are met and that, 
therefore, the Department is estopped in this case 
from claims contrary to its policy memorandum posi- 
tion. 

1141[151 T/ 31 Equitable estoppel prevents a party 
from taking a position inconsistent with a previous 
one where inequitable consequences would result to a 
party who has justifiably and in good faith relied. 
ki.an~ar-cvc&\sv. T)q)'t of' Soc. r'& Henllh Senis. 122 
Wash.2d 738, 743. 863 P.2d 535 (1993); J.l'iDon v. 

I~Vc~.stitz~.ho~~.st.EIL-'(I.C'ou).. 85 Wash.2d 78. 8 1.  530 
P.2d 298 ( 19751 When equitable estoppel is asserted 
against the government, the party asserting estoppel 
must establish five elements by clear, cogent, and 
convincing evidence: (1) a statement, admission, or 
act by the party to be estopped, which is inconsistent 
with its later claims, (2) the asserting party acted in 
reliance upon the statement or action, (3) injury 
would result to the asserting party if the other party 
were allowed to repudiate its prior statement or ac- 
tion, (4) estoppel is "necessary to prevent a manifest 
injustice," and (5) estoppel will not impair govern- 
mental functions. h'rlra~nc~i~evcki;.122 Wash.2d at 743, 
863 P.2d 535. 

7 32 Central to respondents' estoppel claim is the De- 
partment's 1992 policy memorandum. Subsection (4) 
of the policy memorandum reads: "Delivery of mater- 
ials using a method in which the truck does not roll 
while the material is placed, or rolls only enough dis- 
tance to allow the materials to exit the truck, does not 
include incorporation of the materials into the job 
site." AR at 2372. The record shows that before CTI 
and the Suppliers bid on the Third Runway *902 
Project, CTI's vice-president contacted the Depart- 
ment and spoke with the head of its prevailing wage 
section, Jim Christenson. Christenson sent CTI 
the department policy memorandum. Suppliers claim 
that Christenson also made verbal representations 

similar to those in the memorandum. CTI p r o v i d e d  
the policy memorandum to Suppliers before bids 
were submitted. It is not disputed by the D e p a r t m e n t  
that its new litigating position is contrary to the 1 9 9 2  
policy memorandum. 

FN7 Christenson does not recall s p e a k i n g  
by phone with CTI's vice-president. 

f 33 The administrative law judge rejected the e s t o p -  
pel argument essentially for what he concluded w a s  a 
lack of reasonable reliance. The administrative l a w  
judge noted that Suppliers did not contact the D e p a r t -  
ment directly and concluded the contact between CTI 
and Christenson was "insufficient to create a d u t y  of 
the Department" upon which Suppliers could rely re-
garding the Department's interpretations of "the ac t iv -  
ities occuning in connection with the Third R u n w a y  
Project." AR at 3337. 

m134 We reject the administrative law judge's de-
termination. Although the Department did n o t  
provide the memorandum directly to Suppliers, this i s  
not dispositive. The 1992 department policy memor-  
andum was a publicly available statement of depart-  
ment policy implementing WAC 296-1 27-01 8 a n d  
interpreting which activities the Department held 
covered by the terms "or otherwise participate in  a n y  
incorporation of the materials." Significantly, the De- 
partment sent the policy memorandum to bidders o n  
the Third Runway Project, a group that included Sup- 
pliers, expressly holding out the memorandum a s  its 
position on whether the method of delivery employed 
in this case would entitle the end-dump truck drivers 
to prevailing wages. Furthermore, the Department 
policy memorandum was adopted nearly contempor- 
aneously with the promulgation of WAC 
296-137-0 18 (and by the same Director), rendering it 
more authoritative. The Department never repudiated 
this memorandum until the claims that are the subject 
of the instant action were made. Thus, it was entirely 
reasonable for Suppliers to rely upon the department 
policy memorandum. 

7 35 The record amply demonstrates such reliance, 
made in good faith. Suppliers bid hundreds of  thou- 
sands of dollars less on their subcontracts than they 
would have had they believed higher "prevailing 
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wages" were required. They accepted payment in the 
amount of the i r  bid, before the Department attempted 
to redefine t h e  coverage of WA(' 296- 127-0 18. The 
public would have paid more for this work if Suppli- 
ers had not believed the Department's interpretation 
of WAC 296- 127-01 1excluded their end-dump truck 
drivers from prevailing wage requirements. 

117 11 1817 36 In Washington, the "injury" element re- 
quires the party asserting equitable estoppel to show 
a detrimental change of position based upon the gov- 
ernment's representation. See Sltrle ex re/. SIionno11 1'. 

Sr)(,,lhl/ryh. 66 Wash.2d 135. 133-43. 40 1 P.2d 635 
0.
Here, Suppliers premised their bid upon the 
expectation they would be paying market wages to 
end-dump truck drivers for delivery of fill materials. 
They agreed t o  pay and did pay that amount. If the 
Department is  allowed to change its interpretation of 
the rule, Suppliers will be penalized and required to 
pay the $500,000 difference between the applicable 
prevailing wage and the market rate actually paid to 
end-dump truck drivers, seven years after the job's 
completion. This would result in the public, as owner 
of the airport, being subsidized to that extent at the 
expense of these small businesses. 

[1917 37 A manifest injustice is involved. It is self- 
evidently unfair to permit the Department to adopt 
and publicly distribute an interpretive policy memor- 
andum and later deny the memorandum's plain read- 
ing after contractors have relied upon it to their detri- 
ment. It is the public policy of our bidding 
*903 system that public works contractors and sub- 
contractors strive to submit the lowest bid, to the tax- 
payers' benefit. Requiring contractors to pay prevail- 
ing wages for work "upon public projects" theoretic- 
ally puts all bidders on a level playing field, by pre- 
venting contractors from paying lower wages in order 
to underbid others. However, such a level playing 
field exists only if wage rates are certain and known 
to all bidders. Bidders must be able to rely on the 
plain meaning of regulations and Department inter- 
pretations, without fear that a state agency will later 
penalize them by adopting a different interpretation 
after they have performed and accepted payment. 

-FNS. Even the trial court noted "an element 
of unfairness in [upholding the Department's 

position] due to the confusing memoranda 
and regulations promulgated by the Depart- 
ment." CP at 3. In its order upholding the 
Director's order, the superior court urged the 
Department to reconsider its memorandum 
and regulations in light of a contractor's reli- 
ance upon them. 

1201 f [  38 If the Department were allowed to change 

its interpretation of a regulation after contractors had 

performed, it would have the effect of impairing the 

obligations of those contracts--an effect forbidden by 

adicle I. sectinrl 23 crt'ou~ state constitution. See also 

U.S. Const, art I, 4 10. It is presumed that any con- 

tract "is made in contemplation of existing law." 

Shorelitre Cnrt~i. Coll. L)i.~f.No. 7 v. Eniulovtne/rt SCL.. 

I > c - ~ ' r ,120 Wash.211 394. 410. 842 1'.2tI 938 11992). 

The department policy memorandum, while not a 

statute or a regulation, nonetheless curried the im- 

primatur of Department policy determination. Re-

quiring Suppliers to retroactively pay higher salaries 

based on a change of policy, while still receiving 

only the previously negotiated payment from the 

State through CTI, would deprive Suppliers of a large 

portion of  the benefit of their bargain. This court can- 

not countenance such an inequitable result. 


12 1 11221 f[ 39 Allowing the Department to adopt new 
and changing interpretations would also result in 
finding W.4C 296-1 17-01 8 unconstitutionally vague. 
Regulations are unconstitutionally vague if they al- 
low an administrative agency to make arbitrary dis- 
cretionary decisions. /I/tile/:son \,. Citv of' I.~.varrzrc~h, 
70 Wash.A?p. 63. ?7-78. 85 1 P.2d 744 ( 1  993). A 
statute or regulation that forbids or requires the doing 
of  an act in terms so vague that people of common 
sense must guess as to its meaning and differ as  to its 
application violates the first essential of  due process. 
Id. at 75. 85 1 P.2d 744 (citing (7onnnllv \$.  Gc-.~~r~r.ul 
(-on.vrr-. (:o.. 269 Ii.S. 385. 391. 46 S.Ct. 126. 70 
L.Ed. 322 ( 1  926)); see also ~ I u l c ? ~v. Met/. L)i.sc~inlin-
crrlJ Brf,. 117 CVash.2d 720. 739. 818 P.2d 1062 
1199 1 1. If contractors and subcontractors cannot rely 
on the consistency of clear department interpretations 
in effect at the time they enter into a contract, they 
are left to guess at the meaning of regulations. Thus, 
the result the Department urges us to reach would be 
not only manifestly unjust, but unconstitutional. 
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7 40 Precluding the Department from applying its 
new policy position, on the other hand, does not im- 
pair any legitimate department functions. Suppliers 
simply seek to hold the Department to its previously 
expressed policy as plainly read and not subject them 
to post hoc policy. 

7 41 In sum, w e  find all the elements of equitable es- 
toppel met. This court will not sanction a government 
agency's arbitrary decision to change its interpreta- 
tion of rules and enforce such change against small 
businesses that have performed under their contract. 
Relying on existing law and policy, Suppliers made 
good faith payment of market wages based upon 
competitive prices of the marketplace, rather than 
higher "prevailing" wages. The Department is equit- 
ably estopped from enforcing a new changed inter- 
pretation of regulations, which was not communic- 
ated to Suppliers until after all payment had changed 
hands. Although the Department may prospectively 
apply its new, broader interpretation of what wages 
must be paid for delivery of fill material under WAC 
296-1'27-018, it may not apply this interpretation ret- 
roactively. 

C. Attorney Fees (Equal Access to Justice Act) 

12.111241 7 42 Suppliers request attorney fees up to 
$25,000 on appeal. Under the equal access to justice 
act (EAJA) "a court shall award a qualified party that 
prevails in a judicial review of an agency action fees 
and other expenses, including reasonable attorneys' 
fees, unless the court finds that the agency action was 
substantially justified or that circumstances make an 
award unjust." IiCW 3.84.350(1). While we typically 
review an award of fees under the EAJA for abuse 
*904 of discretion, Xfioi ,rz v. S'r~oko~zr,C"rl*T'olic:e 
D ~ I I ' ~ .I I 0  Wash.Apn. 714. 717. 42 P.3d 4 4  i2002); 
Alrjint. LrrXes Prof. Soc'v 1.. Derl 'r ol'~Vutu~~a1Res.. 102 
Wash.Ann. 1, 19. 979 P.2d 979 (19991, here we have 
considered estoppel issues not previously reviewed. 
Therefore, to the extent our independent determina- 
tion of fees and costs under EAJA is interrelated with 
our judicial review, the review must be de novo. 

7 43 Although we have upheld the Department's 
broader interpretation of its regulation, we concluded 
that the Department is equitably estopped from enfor- 
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cing ~ t s  order in this case. Therefore, Suppliers a r e  
the prevailing party in this appeal. The question is 
whether the Department's actions here were " s u b s t a n -  
tially justified" under KCW 4.84.350(1 1. IFh")l T h e  
Court of Appeals declined to award fees, holding t h e  
Department's reliance on Supt7rlor. I 1  was "subs tan-
tially justified." Silvcr.streirk, 125 Wash.Ap!). at 2 1 0 ,  
104 P.3d 699, TFKl O] We agree. 

-FN9. It is unchallenged that Suppliers' c l a i m  
is within EAJA. See KCW 4.84.340(5). 

FNI()The superior court did not award fees 
because it determined the Department was 
the prevailing party. 

M I 4 4  "Substantially justified means justified to a 
degree that would satisfy a reasonable person." 1lhc.n 
110 Lt!ash.Aop. at 721. 4'2 P.3d 456 (citing Phtnr 
Creek 7i'rt1ht:rCo, v. k'ot-t:sr P~.(zrfict:s .il/~/)tm/.~ BLj. 
99 Wash.App. 579. 595. 993 P.2d 287 (2000)). I t  " 
'requires the State to show that its position has a reas -  
onable basis in law and fact.' " ('oht.o Ror~fing Sc?m, 
Inc. I.. Dc,nlr oi'Lul7or B [nJrr.s.. L22 Wash.Am,. 302 .  
420, 97 P.3d 17 (2004) (quoting C;)r?.str. Inc/u.\-. 
T iu in in~  Council v. Cf'nsl~.S ~ t e.4Au~)renticc.shi-~& 
Truining C i ~ ~ i ~ ~ c i l .  59. 977 P.2d 655Oh Wash.An?. 
119991 (citing ..g-~ontev. L>t?'t qf' Sot. & Hec~lth 
Ser-~j.s..92 Wash.App. 604. 623. 965 P.2d 626
m)).The relevant factors in determining whether  
the Department was substantially justified are, there- 
fore, the strength of the factual and legal basis for the  
action, not the manner of the investigation and t h e  
underlying legal decisions. 

1;2(il7 4 5  Here, the Department's actions would satis- 
fy a reasonable person, given that the Department (1) 
received a wage complaint while the Third Runway 
Project was still ongoing, (2) has a statutory duty to 
investigate all possible wage violations, (3) has  a 
duty to construe the prevailing wage act liberally in 
favor of the workers, and (4) relied heavily on exist- 
ing and favorable Washington case precedent. Thus, 
even though the Department changed its interpreta- 
tion of the regulation, the Department was "substan- 
tially justified," as that term is used in KCW 
4.Y4..1.i0(1 ), in bringing and prosecuting this action. 
Accordingly, we deny Suppliers' request for attorney 
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fees. 

CONCLUSION 
7 46 The remedial nature of the prevailing wage act, 
the liberal construction that the provisions of the act 
are to be given to protect workers, and the high level 
of deference accorded to the Department Director's 
interpretations and findings lead us to uphold the Dir- 
ector's determination that the drivers in this case "oth- 
erwise participated in the incorporation of the materi- 
als into the project." However, we hold that the De- 
partment is equitably estopped from retroactively en- 
forcing the new interpretation of its regulations. 
Thus, we affirm, albeit on different grounds, the 
Court of Appeals' holding that the drivers are not en- 
titled to prevailing wage. Finally, because the Depart- 
ment was substantially justified in its actions, we af- 
firm the Court of  Appeals' denial of attorney fees to 
Suppliers. 

WE CONCUR: Justice TOM CllAMBLRS, Justice 
CIIliKLES W. JOIINSON and Justice .l30UUIi J .  
HRI1)CrI:. 

MADSEN, J. (concurring). 

f 47 I agree with part B of Justice J. Johnson's con- 
currence/dissent and with part C of Chief Justice Al- 
exander's majority opinion. 

F,4[Rf{L:RS'I', J. (concurring in part and dissenting in 

part). 

f 48 I agree with the majority's conclusion that the 
Department of Labor and Industries' (*905 Depart- 
ment) interpretation of its own regulations is entitled 
to deference and that the truck drivers in this case 
were workers upon a public works project. I also 
agree with the majority's conclusion that the respond- 
ents, Silverstreak, Inc., T-Max Construction, Stowe 
Construction, Gary McCann Trucking, and Buckley 
Recycling (hereinafter Suppliers) are not entitled to 
attorney fees. However, I would hold that the Suppli- 
ers are not entitled to relief under the doctrine of 
equitable estoppel. As a result, I would reverse the 
Court of Appeals and hold that the truck drivers are 
entitled to prevailing wages. 

7 49 Equitable estoppel requires that an admission, 
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statement, or act has been detrimentally relied o n  b y  

another party. C'uinubcll v. Dep't r,f'Soc. Ce (IcwIth 

SC.I.I~,.151) Wash.2d 881. 902. 83 P.3d 999 ( 2 0 0 3  

(citing L)c*nlt o f  Ecolor.1, v.  Cuntubcll & G~vitrit,  

L.L.,.C.. 146 Wash.2d 1. I ? .  13 P.3cl 4 (2002)). "Equit- 

able estoppel against the government is not favored." 

Conr~hell.150 Wash.2d a t  902. 83 P.3d 999 (citing 

9, 

Ki-~niurc.~~c:X-l' Ffc~il~h 1 22v. D m  't nf' Soc. c(l. .Yc!rv.\,.. 

Wash.1d 738. 743. 863 P.2d 535  (1993)). To estab-  

lish equitable estoppel against the government, the 

party seeking relief must prove the following ele- 

ments by clear, cogent, and convincing evidence: (1) 

an admission, act, or statement that is inconsistent 

with a later claim; (2) reasonable reliance on that ad- 

mission, act, or statement; and (3) that an injury 

would result if the first party is permitted to repudiate 

or contradict the earlier admission, act, or statement. 

ca?nnht~ll,150 Wash.?d a t  901. 83 P.3cl 999 (citing 

Ca~nnhellcE G14:inn.146 Wash.?d at 20. 13 P.3d 4) .  

Additionally, "[tlhe doctrine may not be asserted 

against the government unless it is necessary t o  pre- 

vent a manifest injustice and it must not impair the 

exercise of government functions." Id. at 902-03. 83 

P.3d 999. 


7 50 The Suppliers have failed to prove by clear, co- 
gent, and convincing evidence that the Department's 
current position that the truck drivers are entitled to 
prevailing wages is inconsistent with a previous rep- 
resentation the Department made to the Suppliers. 
The 1992 memorandum that the Suppliers allegedly 
relied on was not tailored to the specific facts o f  this 
case. The record indicates that Keith Benson o f  City 
Transfer of Kent, Inc. (CTI), who is not a party to 
this case, contacted Jim Christenson at the Depart- 
ment and asked for "clarification" and "what the De- 
partment's position [ ] was." Administrative Record 
(AR) at 3330. The record does not reflect that Benson 
presented Christenson with any or all of the relevant 
facts about the type of work the truck drivers would 
perform or specifically inquired about whether an 
employer must pay prevailing wages to workers who 
dump fill in strategic locations directly on a public 
works project in coordination with other workers who 
spread the fill. 

f 5 1 The 1992 memorandum that Benson received in 
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response to his inquiry does not even refer to end- 
dump truck drivers. Rather, the 1992 memorandum is 
merely a general memorandum stating that 
"[dlelivery of  materials using a method in which the 
truck does not roll while the material is placed, or 
rolls only enough distance to allow the materials to 
exit the truck, does not include incorporation of the 
materials into the job site." Suppl. AR at 3395. 

7 52 Furthermore, considering the general nature of 
the 1992 memorandum, the Suppliers' reliance on 
that memorandum was not reasonable. The memor- 
andum was not a mle or regulation. At most, it was 
an interpretive statement which does "not implement 
or enforce the law," and "serve[s] only to aid and ex- 
plain the agency's interpretation of the law." &&. 
t<(hic..:lss1n L.. I ~ ~ I s / I .  Conm > I ,Stcltt' Pub. I ~ ~ S C ~ O S U ~ ~ ~  
150 Wash.2d 612. 619. 80 P.3d 608 (20(.)3).Thus, it 

was not unreasonable for the Department's interpreta- 

tion of the law to evolve as it was presented with new 

factual scenarios, such as occurred in this case. 


7 53 Finally, the Suppliers have failed to prove that 
they will be subject to a "manifest injustice" if re- 
quired to pay the truck drivers' prevailing wages. The 
Department did not distribute the 1992 memorandum 
to the Suppliers, nor did it tell the Suppliers to rely on 
the positions contained in the memorandum when 
making their bids. The majority is incorrect when it 
says the Department was *906 "expressly holding out 
the memorandum as its position on whether the meth- 
od of delivery employed in this case would entitle the 
end-dump truck drivers to prevailing wages." Major- 
ity at 902. The Department gave no position. 

f 54 The Suppliers applied their own interpretation to 
the 1992 memorandum in order to determine whether 
the truck drivers were entitled to prevailing wages. 
The Suppliers did not ask the Department for an in- 
terpretation of the prevailing wage laws, nor did they 
ask for a declaratory order as allowed under = 
34.05.240 regarding the application of  prevailing 
wages to their work on the third runway project. 

7 55 As the administrative law judge noted in his 
conclusion of law, "[tlhis informal, informational 
contact between a member of the public and an 
agency representative is insufficient to create a duty 

of the Department to specifically advise the r e s p o n d -  
ents regarding its interpretation of the activities oc -
curring in connection with the Third R u n w a y  
Project." AR at 3337. Therefore, the Suppliers have 
failed to prove by clear, cogent, and convincing e v i d -  
ence that the Department made an admission, act, o r  
statement to them on which they reasonably r e l i e d .  
As a result, the Suppliers' reliance on a 1992 m e m o r -  
andum provided to them by a third party that did n o t  
apply to the specific work the tmck drivers were to 
perform was not reasonable, and they are not ent i t led 
to equitable relief in this case. 

7 56 Further, the Suppliers' equitable estoppel c l a i m  
does "impair the exercise of government functions" 
because it prevents the Department from securing 
prevailing wages on behalf of the employees w h o  
were entitled to those wages under the law. See ltC\V 
39.12.065. 

7 57 The truck drivers in this case were workers u p o n  
a public works project who participated in the incor- 
poration of fill material into the third runway e m -
bankment. If the Suppliers relied on a 1992 memor- 
andum from the Department in making their bid o n  
the third runway project, such reliance was not reas- 
onable. As a result, I would not grant the Suppliers 
relief under the doctrine of equitable estoppel. Ac-
cordingly, I would reverse the Court of Appeals a n d  
hold that the truck drivers are entitled to prevailing 
wages. 

WE CONCUR: Justice SUSAN OWEKS 

J.M. JOHNSON, J. (concurring in part and dissenting 
in part). 

7 58 Many years after dissemination of the Depart- 
ment of Labor and Industries' (L & I or Department) 
original written interpretation of its rule on wages, 
and instead of promulgating a new rule, the Depart- 
ment altered its interpretation. It then enforced this 
new interpretation against five small businesses (the 
Suppliers) that had acted to their detriment by paying 
wages in reliance upon L & 1's original interpretation. 
The result, a retroactive increase in wages already 
paid by the Suppliers after completion of contracts, is 
blatantly unfair. Thus, I agree with the majority that 
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L & I is estopped from enforcing its new interpreta- 
tion of WAC 296-1 27-01 15 against the Suppliers. 
However, I disagree with the majority's decision to 
defer to the Department and prospectively uphold its 
new interpretation of WAC: 206- 127- 0 18. I would af- 
firmthe Court o f  Appeals' decision that dump truck 
delivery of f i l l  materials, even directly onto a project 
site, does not constitute "participation in incorpora- 
tion of materials" for purposes of determining pre- 
vailing wages. II.NII If the Department wants to 
change the law, it should ask the legislature or prop- 
erly consider a new rule. 

-FN I . Under RCW 39.12.010( 11, the "prevail- 
ing rate of wage" is defined as "the rate of 
hourly wage, usual benefits, and overtime 
paid in the locality ... to the majority of 
workers, laborers, or mechanics, in the same 
trade o r  occupation." The "locality" is "the 
largest city in the county wherein the phys- 
ical work is being performed." RCW 
39.12.0 I Oi2L 

7 59 Perhaps more importantly, I disagree with the 
majority's decision not to award attorney fees to the 
Suppliers. The equal access to justice act (EAJA) was 
adopted to protect small businesses when they defend 
against unreasonable agency actions. Laws of 1995, 
ch. 403, tj 901. Because the Department's actions in 
the present case were not *907 substantially justified, 
I would hold that the Suppliers are entitled to attor- 
ney fees. 

A. The Department is estopped from enforcing its 
new interpretation of l f i f  C' 296- I2 7-0I H against the 
Suppliers 

7 60 The majority correctly concludes that the Sup- 
pliers established the five elements for a successful 
estoppel claim against the government by clear, co- 
gent, and convincing evidence. Majority at 901; see 
also hrrinrrcr~.c,,,c./(l:V. 1)cp 'r of'Soc. LG Hculth .Yi!t-~:v., 

122 Was).l.?d 738. 743-44. 863 P.2tl 535 (1993) 
(giving elements and standard of proof for estoppel 
claim against the government). 

7 61 First, the Department's 1992 memorandum, in- 
terpreting WAC' 2%-127-018 consistently with the 
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Suppliers' current understanding, constitutes a state-
ment by the party to be estopped, which is inconsist- 
ent with its later claims. As noted by the majority, 
"the Department sent the policy memorandum t o  bid- 
ders on the Third Runway Project, a group tha t  in- 
cluded Suppliers, expressly holding out the memor-  
andum as its position on whether the method of  deliv- 
ery employed in this case would entitle the end-dump 
truck drivers to prevailing wages." Majority at 902. 

7 62 Second, the Suppliers acted in reliance upon L & 
1's statement in calculating and submitting their bids 
to work on the Third Runway Project, assuming a 
lower wage rate was applicable. Majority at 902. 

7 63 Third, the Suppliers would be injured if t he  De- 
partment were allowed to repudiate its prior state-
ment. Specifically, the Suppliers would be liable for 
approximately $500,000 in wages, to be paid seven 
years after the job's completion. Majority at 902. 

7 64 Additionally, a favorable ruling on the Suppliers' 
estoppel claim is necessary to prevent a manifest in- 
justice. As the majority explains, "[ilt is self-
evidently unfair to permit the Department to adopt 
and publicly distribute an interpretive policy memor- 
andum and later deny the memorandum's plain read- 
ing after contractors have relied upon it to their detri- 
ment." Majority at 902. 

7 65 Finally, to find for the Suppliers will not impair 
governmental functions since the "Suppliers simply 
seek to hold the Department to its previously ex-
pressed policy as plainly read." Majority at 903. In 
sum, the Suppliers have successfully established the 
five elements of their estoppel claim. Thus, a s  the 
majority correctly holds, L & I may not enforce its 
new interpretation of WAC 296- 127-01l; in  the 
present case. 

B. The Court of Appeals was correct to reject the De-
partment's new, overbroad interpretation of Ct'..IC 
29~5-/27-018 and this court should aflrm its decision 

f[ 66 The plain language of WAC 206-127-01 8 
provides that two conditions must be met before pre- 
vailing wages will be required for drivers in- 
volved in the delivery of gravel, concrete, asphalt, or 
similar materials. First, the drivers must "deliver ... 
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materials t o  a public works project site." WBC: 
296-1 17-01 X ( 2 h  a). Second, the drivers must "per-
form any spreading, leveling, rolling, or otherwise 
participate i n  any incorporation of the materials into 
the project." Id. Applying an accepted canon of stat- 
utory construction--ejusdem generis m - - t h e  Court 
of Appeals interpreted the latter requirement to mean 
that drivers "must otherwise participate in incorpora- 
tion of fill material at the site in a manner similar to 
spreading, leveling, or rolling " to be deemed parti- 
cipants in t h e  incorporation process. Silvrrstreuk, 
Inc. r.. ll.bs/7. Stcrtc 13m't o f '  I.c~bor cC Irrthi.~,,125 
Wash.Ano. 202. 2 1 1. 104 P.3~1699 (20051 (emphasis 
added). Because there was no evidence that the 
drivers had engaged in any activity similar to spread- 
ing, leveling, o r  rolling, the Court of Appeals re-
versed the Department's determination that the 
drivers had participated in the incorporation process. 
*908 Id, at 216. 103 P.3d 699. I would affirm the 
Court of Appeals' decision on this point. 

-FN2.See supra note 1. 

"The rule of ejusdem generis requires 
that general terms appearing in a statute in 
connection with specific terms are to be giv- 
en meaning and effect only to the extent that 
the general terms suggest similar items to 
those designated by the specific terms." Ma- 
jority at 899 (citing l)inji,s v. llt~n'rof'l.ict:ns-

i r y .  137 W a s h . 3  957. 970. 977 P.2d 553 
m;T)ec~rrv. ZfcFar-klnll, 81 Wash.2d 
215.221. 500 P.2d 1144(1972)). 

7 67 The majority rejects the Court of Appeals' de- 
termination for a number of reasons, all of  which are 
erroneous. First, the majority suggests that the Court 
of Appeals has applied the rule of ejusdem generis in 
a manner that contradicts the legislature's intent in 
enacting the prevailing wage act (the Act) (chapter 
39.12 RCW). Majority at 899. The purpose of the Act 
is twofold: (1) to protect employees working upon 
public works from substandard wages and (2) to pre- 
serve local wages. S L I ~ I ~ " ) TAsvhnlt cC C(~nc.rrirc..Co. 
11. f)pr~'r O/ 1,(1/1oi.(1; Inhrs.. S4 Wash.Atm. 301. 406, 
029 P.1d 1120 11996) /.Yl~pcv.ior I) (citing Elareti 
(,.<>rtc.i.L'tc' Pro(lu~t.v, l i~ i . 'L.. IS)<~~~// t lct l t  &of Lr~/>or 
I j~clu.~..109 Wash.2ii 819. X23. 738 P.2d 1 112 
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), review denied, 132 Wnstl.2d 1009. 940 T ' . X  6 5 3  
j 1997).Because the drivers here were merely d e l i v e r -  
ing materials, they were not working upon a p u b l i c  
works project within the meaning of the Act. S e e  & 
pel-ior A.suhrtlt X Coilc.rt:tt:Co. 1'. 1)t;r)'t c , f 'Lnhor-  & 
lir(/zt.s.. 112 Wash.Apw. 201. 299-300. 49 P.3d 135 
(2002) I.5'1~pi:r.ior11) (indicating mere delivery d o e s  

not require prevailing wages), review denied, 149 
Wash.2d 1003. 70 P.3d 964 (20031. Thus, d e n y i n g  
these drivers prevailing (Seattle) wages d o e s  
not implicate the Act's purpose to protect e m p l o y e e s  
working upon such projects. Additionally, under t h e  
Court of Appeals' interpretation, the Act's p r o t e c t i v e  
mechanisms will continue to hnction as to  t h o s e  
drivers actually working upon public works p r o j e c t s .  
Thus, the court's reading of  WAC 2%- 127-0 18 does 
not undermine the preservation of local w a g e s .  
Therefore, the Court of Appeals' interpretation of 
WAC: 296-177-018, utilizing the rule of ejusdem gen-
eris, does not conflict with the legislature's intent. 

-FN4.See supra note 1 .  

7 68 The majority also errs in relying upon the t e r m  
"otherwise" as a basis for rejecting the Court o f  Ap-
peals' decision. According to the majority, "the w o r d s  
'or otherwise participated' expand the coverage o f  t h e  
prevailing wage act to workers who participate in  in-
corporating materials into the project in any way be-
sides the three enumerated." Majority at 900. The 
majority would emphasize "otherwise" to the e x t e n t  
of ignoring the limiting terms "spreading, leveling, or 
rolling," thus, contradicting its own admonition t h a t  
"a reviewing court has a duty to give meaning t o  
every word in a regulation." Majority at 900. Like t h e  
Court of Appeals, I would decline to "rewrite the stat- 
ute by ignoring the words of limitation" that a r e  
plainly present. Si!ver.str~~ak,12.5 Wash.i4vn. at  

21 7-18. 104 P.3d 699. 

7 69 Finally, the majority faults the Court of Appeals 
for failing "to accord the proper weight to the Depart- 
ment's interpretation of its own properly promulgated 
regulation." Majority at 900. However, it is actually 
the majority that has erred by giving too much defer- 
ence to L & I or more precisely giving deference to 
the Department's belated reinterpretation of its policy. 
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7 70 In its f i na l  decision, the Department broadly in- justified" only if it has "a reasonable basis in law and  
terpreted the phrase "or otherwise participate in any fact." C:on.\tr-.1nd~l.y.Tr-crinirtp C'o~o~~' i l  Il,l.shitz uron1'. 

R Co?irrc~i[, 96incorporation o f  the materials" to encompass any Stnte Anr~relrtice.~.shi~~ fi-uinine-
activities by a driver who "contribute[ ] to the effi- -1.
 It is undis-  
ciency and timely completion" of an operation. Ad- 
ministrative Record (AR) at 3346-47 (relying on &= 
per-ior 11. 1 12 Wash.App. 29 1. 40 P,3d 135 ). L & I 
also interpreted the phrase to encompass all driver 
activities that a r e  " 'directly related to the prosecution 
of the work' " and " 'necessary for the completion of 
that work.' " AR at 3347 (quoting Ilc?llt:rv. i\//cL'llirc~ 
d .S;,rls.I ~ r c ... 92 W;jsll.Ap*. 333. 337. 963 P.1d 913 

rn). 

f 71 As explained in detail by the Court of Appeals, 
the Department's reliance on both Su!~erior.I1 and 
Htlllrl for its new, substantially broader interpretation 
of WAC' 296-1 27-018 was misplaced. See Silver-
.streuX.. 125 MIash.Ap!~.at 216-17. 104 P.?d 699. 
Moreover, the Department's new interpretation com- 
pletely disregards the plain language of WA(' 

296-127-018. See id a t  -113. 218. 104 P.3d 699. 
Thus, L & 1's decision was plainly erroneous and the 
Court of Appeals did not error in rejecting it. 

f 72 In sum, the majority's rationale for rejecting the 
Court of Appeals' interpretation of \.liAC 
196-127-018 is unconvincing. Accordingly, *909 I 
would affirm the Court of Appeals' interpretation and 
refuse to uphold the Department's new, overbroad 
reading of WAC 296-1 17-01 8. I would also affirm 
the Court of Appeals' conclusion that there is insuffi- 
cient evidence that the end-dump truck drivers here 
participated in incorporation of fill material. See 
vrr,ytreak. 125 W:t~ll.App.d t  214. 104 P.3d 699. 

C. The Suppliers should be awarded attorney fees 

fi 73 In enacting EAJA, the legislature explicitly 
/ stated its desire to provide remedy to small busi- 

nesses, like the Suppliers, who must defend against 
reasonable agency action. Laws of 1995, ch. 403, § 
1. Under EAJA, a qualified party who prevails in 

an administrative action is entitled to attorney fees 
unless the agency's action is found to be "substan- 
tially justified" or it is determined that "circum-
stances make an award unjust." KCLt 3 E4.350(1 ). 

An agency's posltion may be deemed "substantially 

puted that the Suppliers are qualified, prevailing 
parties under RCW 4.84.350. Majority at 904. 

7 74 Like the Court of Appeals, the majority declines 
to award the Suppliers fees because "the Depart- 
ment's reliance on Siruer-ior I I  was 'substantially justi- 
fied.' " Majority at 904. 1 disagree with the majority's 
ultimate conclusion not to award fees, as well as its 
rationale. 

f 75 Contrary to the assertions of the majority and 
Court of Appeals, the Department was not "substan- 
tially justified" in its pursuit of this case. The Depart- 
ment has a duty to promptly and thoroughly investig- 
ate both the law and the facts surrounding a com-
plaint before pursuing an alleged violation of the pre- 
vailing wage act. See RCW 39.12.065(1). Here, the 
Department waited until long after the project was 
complete to issue a notice of violation that, ulti-
mately, had insufficient support in the record. See 

Sil~*er,virrak.125 Wash.App. at 2 13. 104 P.3d 60!, 
(concluding that record provides no evidence of "addi- 
tional task beyond mere delivery of the fill"). In pro- 
secuting its claim against the Suppliers, the Depart- 
ment applied an erroneous interpretation of WAC 
296- 127-015, going far beyond the plain language of 
that regulation. The Department also misconstrued 
applicable legal precedent and contradicted its own 
prior policy statement. Under these circumstances, it 
cannot be said that the Department's position had "a 
reasonable basis in law [or] fact." C'otisrr. Itrdirs. 
I 'r~t i tz jr l~C.'ouncil, 96 Wssh.Ann. at 68. 977 P.2d 655, 
Accordingly, and in conformance with the language 
and underlying purpose of EAJA to reimburse those 
forced to litigate against a powerful government, the 
Suppliers should be awarded attorney fees under 
RC:W 4.83.350. Because the majority holds other- 
wise, I concur only in its disposition of this case. 

WE CONCUR: Justice RICHARD R. SANDERS. 

154 P.3d 89 1, 154 Lab.Cas. P 60,386 
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