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1. Comcast’s telephone business activities are
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whether Comcast also provided internet
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2. The City has, pursuant to Rule 155, permitted
companies that engage in telephone business
and that provide internet services to pay the
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3. Comcast operated the transmission system in
Seattle and Excite@home provided internet

services to Comcast’s customers in Seattle. ...........
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L ASSIGNMENTS OF ERROR

The trial court erred in granting Comcast’s motion for summary
judgment and denying the City’s motion, thereby ruling that the
City’s Telephone Utility Tax on Comcast’s telephone business
activities in Seattle is prohibited by the State Internet Tax
Moratorium.

The trial court erred in granting Comcast’s motion for summary
judgment and denying the City’s motion, thereby ruling that the
City’s Telephone Utility Tax on Comcast’s telephone business
activities is prohibited by the federal Internet Tax Freedom Act’s ban
on discriminatory taxation of internet access.

The trial court erred in granting Comcast’s motion for summary
judgment and denying the City’s motion, thereby ruling that the
City’s Telephone Utility Tax on Comcast’s telephone business
activities is prohibited by the federal Internet Tax Freedom Act
including the Act’s ban on taxes on internet access.

The trial court erred in granting Comcast’s motion for summary
judgment and denying the City’s motion, thereby ruling that the
City’s Telephone Utility Tax does not apply to Comcast’s télephone
business activities in the City.

The trial court erred in granting Comcast’s motion for summary

~ judgment and denying the City’s motion, thereby ruling that the
grandfather clause of the federal Internet Tax Freedom Act does not
permit the City to impose its Telephone Utility Tax on Comcast’s
telephone business activities. - : '

The trial court erred in granting Comcast’s motion for summary
judgment and denying the City’s motion, thereby ruling that
Comcast’s telephone business activities in the City constitute
“internet access” under the federal Internet Tax Freedom Act.

The trial court erred in granting Taxpayer’s motion for summary
judgment and in falhng to grant the City’s motion for summary
judgment.



II.

| ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

If the undisputed facts show that Comcast engages in telephone
business in the City as defined by the Seattle Municipal Code, should
Comcast pay the City’s telephone utility tax? (Assignments of Error
A-G.)

Does the State Internet Tax Moratorium pfohibit the City from
imposing its Telephone Utility Tax on Comcast’s telephone business
activities? (Assignments of Error A, D, G.)

Does the federal Internet Tax Freedom Act’s prohibition on
discriminatory taxes apply to the Clty s Telephone Ut1hty Tax?

(Assignments of Error B, C, G. )

Does the grandfather clause of the federal Internet Tax Freedom Act
apply to the City’s Telephone Utility Tax? (Assignments of Error C,
E,G.)

Does the federal Internet Tax Freedom Act’s prohibition of taxes on
internet access apply to the City’s Telephone Utility tax?
(Assignments of Error C, F, G.)

III. STATEMENT OF THE CASE |
Standard of Review ' '

‘ -Defendant/Appellant City of Seattle (“City”) and respondents

| Community Telecable of Seattle, Inc., Comcast of Washington I; Inc.l,'and

Comcast of Washington IV, Inc. (“Comcast”) filed cross-motions for

summary Judgment CP 128, 152.! Summary judgment is appropriate if

there are no genuine issues of matenal fact and the moving party is entitled

! Plaintiffs’ names have changed since the mid-1990’s due to a series of mergers and
acquisitions that do not affect the tax issues raised in this lawsuit. CP 130-131, 153.
Plaintiffs will be referred to in this brief as “Comcast.”



to jvudgment as a matter of law. CR 56(c). The appellate court revigws the
trial court's decision de novo. US Tobacco Sales v. Dep't of Rev., 96 Wn.
App. 932, 982 P.2d 652 (1999). Construction of a statute or a regulation is a
question of law that this court reviews de novo. Seattle Film Worlcs, Inc. v.
Department of Revenue, 106 Wn. App. 448, 24 P.3d 460 (2001); Dep't of
Ecoloéy V. Campbéll & Gwinn, LL.C., 146 Wn.2d 1, 9,43 P.3d 4 -(2002).

- B. Introduction

" Comcast owns a cable transmission network leading to many homes -

and businesses in Seattle. In addition to tfansmitting cable television over
the network cables, Comcast also uses the cable network to transfnit data that
allows their customers to use the internet. The City of Sé;attle imposés a
utiiity tax on companies that traﬁsmit data over cable networks in Seattle.
The City asséséed the utility tax against plaintiffs for engaging in this |
businesé 1n Seattle and plaintiffs appealed the tax assessments. The parties
brought cross-motions for summary judgment and the trial court denied the
City’s 1no;[ion and granted Cdmcas;t’s,motion; _
C.  Facts

Comcast transmits cable television services and internet services to
homes and'businesses in Seattle. CP 176, §{ 8-9. Comcast and its
predecessor corporations entered into franchise agreements with the City for

the right to run cable to customers in Seattle. - CP 184-186. As aresult,

3.
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Comcast owns a transmission sjrstem in Seattle that includes cable running
to individual properties and a network of fiber optics, cables, and other
equipment to transmit Between its Seattle customers and Comcast’s “head
| end” in Burien, Washington. CP 188-189, 193-194, 202—205. ,

‘In addition to providing cable television signals over its Seattle cable
network, Comcast also offers itsn customers the ability to use the cable
netwofk for a high-speed broadbgnd internet connection. CP 176, 190-_1 92, | |
200-201, 208. The use of the cablé network for this purpose beganin
‘approximately early 1998. CP 199. In September 1995, in anticipation of
the use of the cable network to as a connection to th¢ /intemet, Comcast and
the City entered into a meﬁorandum of understanding evtsv part of cable |
~ refranchise discussions. CP 479. The Memorandum stétes that “TCI (
[Coméast’s predecessor] will offer commercial internet access service in
Séattle as one of its earliest cities.” CP 486. The Memorandum indicates
that the parties contemplated that Comcast’s use of its network to transmit
internet services in Seattle would be subject to the City’ telephone utility tax:

[T]elecommurﬁcations and Internet service shall be -
taxed at the city rate for telecommunications services

(currently 6 %). No franchise fee will be collected on
this revenue. S



CP 491. As shown by this 1995 memorancium, Comcast had notice that its
telecommunications services would be subject to the City’s telephone utility
| tax.

Comcast provides its internet customers with a device for their home
called a “cable modem” that allows its customers to use the céble network
for the internet. CP 190-192, 201-202. The actual pathway to the
customer’s house for the internet is through the sarhe cable as for television
service. CP 191. The transmission of the internet signal to and from the
customer’s house is through coaxial cable that leads to a pole outside the .
ﬁbuse, then through fiber optic cable to hubs in Seattle, and from there
through fiber optic cable to Comcast’s head end 1n Burien, Washington. CP
132-133, 188-189, 193-194, 202-205. From Burien thé: signal travels by - |

fiber optic cable to é facility at the Westin Building in Seattle. CP 132-133, -
: 193-194, 202-205. The signal leaves the Westin Building by fiber optic
cable. CP 132, 204-205. Comcast owns all of the cabie, fiber optics and
other traﬁsmissioﬁ equipment from the (;utside of the customer’s house to the
| head end in Burien. CP 176, 187, 189, 194.
Comcast’s customers receive, through the network, internet services
such as e-mail and the ability to use a browser to access web pages on the
world wide web. | CP 194-195, 206-207. Comcast has entéred into contracts

with other entities to provide such internet services to Comcast’s customers.



During much of the audit period, Comcast’s customers received iﬁtemet
services from a company known as Excite@home. CP 40, 252-253.
Excite@home had ;:ontracts with Comc-:ast during the audit period that
allowed Excite@home to provide internet services ;co Comecast’s customers.
Cp 257-403. Under the contracts Excite@home agreed to provide intérnet
services and all equipment necessary to provide those services other than the
equipment prévided by Comcast between the subscriber’s home and the
head end. CP 258, 262-265, 296-306. In exchange for providing this
equipment and services to Comcast’s subscribers, Excite@home agreed to
split with Comcast cér’ceﬁn subscriber revenues. CP 298-299. Comcast
received 65% of these revenues and Excite@home received 35%. CP 298-
299. In effect, Comcast provided the final portion of the transfniséion
system from nthe subscriber’s home to ;he head end and Eicite@home
ﬁrovided other infrastrucﬁlre and the intéfnet servic‘es’receivedvby the
subscribers. |

Excite@home declared bankruptcy in 2001 and in November 2001
ceased providing internet services to Comcast’s customers. CP 40, 252-255.
Comcast then used a variety of other entities to provide the services that
| Excite@home had provided. CP 255-256. Comcast used its cable network

in Seattle to transmit internet services from Excite@home and other

providers to Comcast’s customers.



The City’s imposes a telephone utility tax on entities engaged in the
business of transmitting data over a network in 'Seafrtle. Seattle Municipal
- Code (“SMC”) 5 .4_8.0SOA. CP 219. Such businesses must pay a tax of six
percent of the revenue from that business. Comcast’s use of its cable
network in> Séattle to transmit data provided by Excite@home and other
internet Service providers is subj ectA to the telephone utility tax imposed by
SMC 5.48.050A.

Com;;ast has not'corre'ctly reported and paid the ﬁtility‘ tax due the
City. In fact, for more than fifteen months,.despite instructions to the
contrary, Comecast paid a tax with a higher rate than the utility tax. Prior to
" March 15, 2002, Comcast paid tax to the City forv‘its cable modem sefvices
under the cable television provision of the Seattle Municipal Code, SMC
5 .48.050H. CP 176. Under the Seattle Municipal Code, ca’ble‘televisidn
activities are téxed at a higher rate, ten percent, than the six per’cel\ltv
telephone utility tax under SMC 5.48.050. CP 219. .After the Director of the
Cify’é Revenue aﬁd Consumer Affairs Di.V_ision‘discovered that Comcast
was payiﬁg the cable television tax instead of the telephone utility tax, the
Director instruéted Comcast m a December 26, 2000 leﬁer to pay the six
percent telephone utility tax. CP 45, 505. Despite the Director’s
instructions, Comcast continued to pay the higher. cable television tax until

March '_15, 2002. CP 45,176, 505 .v On April 29,2002, Comcast informed
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the Difector that in the future it would pay neither the telephone utility tax
nor the cable teievision tax. ‘CP 46. Instead, Comcast informed tﬁe City that
it would pay only the .415 percent Business aiid Occupations (“B&O”) tax
rate imposed on service activities under SMC 5.45.050. CP 4.6. The City -
did not agree with Comcast’s conclusion and repeated in a May 9, 2002
letter its instructions that Comcast should report cable modem revenue under
the telephone utility tax. CP 46, 507. (

After Comcast again refused to comply with his reporting
' inétructiOns, the Directbr‘no_tiﬁed Comcast on June 18, 2002 that the City
would conduct an audit of Comcast’s business activities in Seattle. CP 46,
510. The City coﬁducted the audit and confirmed the City’s position that
Compast was subject to the.telephone utility tax for its telephoné business
activities in the City. Accordingly, the City issued tax assessments to
Coﬁcast on July 25, 2003. CP 404-43 6. The City assessed its utility tax
against Comcast for engaging in.the telephone businés_s iﬁ Seattle-in 2001
and 2002 (the “audit period”). CP 404-436. lThe assessments includeda
credit to reimburse Comcast for the period during WMCh it had incqrrectly |
paid the ten percent cable television tax. CP 41,405, 416, 427.

During the audit, the City rgquesteci that Cdmcast provide copies
of its contracts with Excite@home to assist the City in determiﬁing the

business relationship between the companies, the services offered by the

\
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companies, and the payments from Comcast for the internet services
provided by Excite@home. CP 40, 46-47. The auditor requested on a
number of occasions copies of CoAmcast’s contracts with Excite@home
and with the entities that replaced Excite@home. CP 40. Plaintiffs '
refused to provide copies of these contrac‘lcs. CP 40, 46-47, 405-406, 416-
417,427-428. The City exercised its right under.SMC 5.55.060D .to
conclude the audit and issue an assessment without the information the
.taxpayers refused to provide. CP 46, 46-47, 405-406, 416-417, 427-428. |
Because Comcast failed to provide informatién requested by the City, the.
assessments taxed all of Comcast’s cable modem revenue under the
telephone utility tax. Comcast appealed the tax assessment.

Without question, Comcast’s use of its cable transmission system in
.the City constitutes a “telephone business” as defined by the Seattle _
'Municipal Code. | Consequently, Comcast is subject to the City’s telephone
utility tax Comcast contends that because it provides internet services in
addition to data transmission, it is not liable for the City’s utility tax ﬁnder
State and Federal laws . As discussed below, Comcast cannot avoid_the
City’s telephoﬁe- utility tax by bundling the billiﬁg for its data transmission
services Witﬁ other interhet services, especially services provided by
Excite@home and other entities. The undisputed facts establish that -

Comcast operated a transmission system in the City and is therefore subject



to the telephone utility tax. The trial court erred by denying the City’s

motion for summary judgiment and by granting Comcast’s cross-motion.

IV. ARGUMENT

A. Comcast Is Subiect To Seattle’s Utility Tax Because Comcast
Engages In Telephone Business In The City.

The City of Seattle’s telephone utility tax is a tax on the privilege
6f engaging in the “telephone business” in ;che Cify. SMC 5.48.050A. CP
219. The tax is not an income tax. Instead, it is imposed on anyone

“engaged in “telephone business” in the City. Id. The tax ié imposed:

Upon everyone engaged in or carrying on a telephone
business, a fee or tax equal to six (6) petcent of the
total gross income from such business provided to
customers within the City . . .

SMC 5.48.050A. CP 291. The téx code statés that the tax is imposed oﬁ
anyone engaged in carrying on a “telephone business.” The City 'deﬁne_s
| “telephone ‘busines_s” to include‘activit‘ies other than traditional‘telephone
service and includes the bﬁsiness of transmitting data over a cable. The
deﬁniﬁon s;(ates: |

"Telephone business" means the providing by any
person of access to a local telephone network, local
telephone network switching service, toll service,
cellular or mobile telephone service, coin telephone
services, pager service or the providing of telephonic,
video, data, or similar communication or transmission
for hire, via a local telephone network, toll line or
channel, cable, microwave, or similar communication
or transmission system. The term includes

cooperative or farmer line telephone companies or.

10



associations operating exchanges. The term also
includes the provision of transmission to and from the
site of an internet provider via a local telephone
network, toll line or channel, cable, microwave, or
similar communication or transmission system.
"Telephone business" does not include the providing
of competitive telephone service, or providing of

~ cable television service, or other providing of
broadcast services by radio or television stations.

- SMC 5.30.060C (emphasis added). CP 215-216. The relevant language for
Comcast is that ;‘telephone business” includes “the providing of ... data, or
similar communication or transmission for hire viaa . . . cable, or similar
communication or transmission system.” SMC 5.30.060C. CP 215-216. In
addition, the déﬁnition of telephone business speciﬁcaily includes the K
“provision of transmission to and from the site of an infernet provider Vié a.
..cable...or sirrﬁlar communiéation or transmission system.” Id..
Comcast engéged in telephone business when it used its cable systém to
transmit data over its cable transmission system. Comcast transmitted to and
from the site of an interﬁet provider by transmittiﬁg from its. customefs’
homes to Comcast’s faciljty in Burien and to the Westin building. Thus,
Comeast’s data transmission activities are subject to the telephone utility tax
imposed by the City under SMC 5.48.0SQA. |

In tax law, Comcast’s act of ehgaging in telephone business is

considered the “incident” of the tax, or the taxable activity.> The

11



“incident” of the tax, along with the “rate” and the “measure,” are the
three basic elements of a tax system:
To any tax system, there are three basic elements. First,
there must be an incident that triggers the-tax; a taxable
incident is an identifiable activity that the legislature has
designated as taxable. The second element, the tax
measure, is the base upon which the amount of tax is

determined. Finally, there is the tax rate that is multiplied
by the tax measure, to determine the amount of the tax due.

e

1B Wash. Prac. § 72.3 (1997). Here, the incident of the tax is the
engaging in “telephone business” by transmitting data over a cable system
in thé City or by transmitting fo and from the site of an internet pro.vi.der..
SMC 5.48.05 OA. The “measure” of the tax is the “total gross incéme”
from telephone business. Id. ‘The City’s ta>; code defines “gross income” |
broa‘dly as “the value proéeeding or accruing from the sale of tangible.
property or serviée.”, SMC 5.48.020. The rate of the tax is six percent of
the total gross income from the business. SMC 5.48.0_50A. The City’s tax
assessment imposed a tax on Comcast’s telephoﬁe business activities in |

the City during the audit period. CP 405, 416, 427.

B. The City’s Assessment Is Preéunied Correct.And Comcast Has The
Burden Of Proof On Appeal To The Superior Court.

Challenges to the City’s tax assessments are governed by SMC

5.55.140B, which states that the assessment is prima facie correct, that the
" taxpayer bears the burden of proof in all appeals, and that the taxpayer has

the burden of establishing the correct amount of tax. SMC 5.55.140B. CP

12



214. A reviewihg tribuﬁal “gives considerable deference to the
construction of an ordinance by those officials charged with its
enforcement.” Generdl Motors v. City of Seattle, 107 Wn. App. 42,. 57, 25
P.3d 1022 (2001). Thus, Comecast has the burden of proof and the court

| gives deference to the City’s construction of its tax code.

Comcast does not dispute the financial data on which the City

b

based its tax assessfnent. Instead, Comcast contends, on a variety of
theories, that it is not subject to the City’s utility tax. The City’s cross-
motion for summary judgment established, based on undisputed facts, that

Comocast is liable for the assessed tax.

C. Comcast Refused To Produce The Excite@home Contracts During
The Audit And Is Therefore Barred Under SMC-5.55.060 From
Challenging The Assessment Based On The Audit.

A taxpayer that does business in Seattle is required to make its

business records available for inspection to the City’s auditors. SMC
5.55.060A. CP 210. A taxpayer who refuses to provide records in an
audit cannot later challenge a tax assessment for that time period. The
Seattle Municipal Code states:

Any person who fails, or refuses a Department request, to

provide or make available records . . . shall be forever

barred from questioning in any court action, the correctness

of any assessment of taxes made by the City based upon

any period for which such records have not been provided,
made available or kept and preserved . . .

13



SMC 5.55.060D. CP 211. Here, Comcast refused to produce its contracts
with Excite@home or with Excite@home’s successors. CP 40. The City
needed to review tﬁose contracts to determine the nature of services
provided by Comcast and thé nature of services provided by other entities.
CP 46-47 Plaintiffs refused to provide the agreements and the City was
forced to complete its audit without the information contained in the
agréements. Under SMC 5.55.060, Comcast cann(;)t now challenge the
assessed tax for that audit period.

Comcast objected for the first time to SMC 5.5 5.060D in its
summary judgment response brief. This provision states that a taxpayer
that reﬁlses to provide recordé in an audit cannot later challenge the tax
assessh;ent. The City stated in its July 25, 260,3 assessment letters that
Comcast was subject to SMC 5.55.060 for its failure to prbduce the
Excite@home corﬁrécts. CP 405, 416, 427 Comcast did not challenge
SMC 5 .55.060 in its complaint or in its cross-motion and cannot raise it
for the first ﬁme_ in its response brief.

Furtheﬁnore, Comcast failed to comply with RCW 7.24.110,
which requires that if a party alleges that a mﬁnicipal ordinance is
unconstit;ltional in an action fér declaratbry judgment, “the attorney

general shall also be served with a copy of the proceeding and be entitled

14



to be heard.”® The State Department of Revenue relies on an almost
identical provision in RCW 82.32.070(1) and Has a right t'o be heard on
Comcast’s cont.entions that SMC 5.55.060 ﬁolates due process and
unconstitutionally limits the court’s jurisdiction.

Finally, SMC 5.55.060 is a constitutional exercise of the power to
tax that the legislature granted to Seatﬂe. Comcast_ based its argument on
.The cotirt in City of Spokan; V. J;R Distribz;tors, fnc., 90 Wn.2d 722, 726,
585 P.2d 784 (1978)-ac‘kn6wledged that a city is allowed to exercise the
authority granted by the legislature. Unlike the ordinaﬂce at issue in
Spokane, the Seattle ordinance does not prescribe rules regarding the
,adﬁlissibility of evidence or dictéte practi;:e and procedure in court. ‘
Instead, SMC 5.5 5.0‘60Ais an integral part of the power to tax and
establishes the amoﬁnt of tax owing based on the taxpaye;’s cdnduct.
Washington cQurté havé_ enfprced other such tax reporting and
enforcement provisions.” The Court should not per1ﬁit Coincast to evade

its duty to provide financial records under SMC 5.55.060.

2 Comcast sent the Attorney General a copy of its complaint at the outset of the case. CP
762. But the complaint did not contain the’ allegation that SMC 5.55.060 was
unconstitutional. 'CP 3. Thus, Comcast never notified the Attorney General of the
constitutional challenge to a municipal ordinance.

3 See, é. g., Longview Fibre Co. v. Cowlitz County, 114, Wn.2d 691, 790 P.2d 149 (1.990);
Lacey Nursing Ctr., Inc. v. Dep't of Rev., 128 Wn.2d 40, 905 P.2d 338 (1995).

15



D. The City Is Not Prohibited By The State Internet Tax Moratorium

From Imposing Its Utility Tax On Comcast’s Telephone Business

Activities In The City.

1. Comcast’s telebhone business activities are subject to the
City’s utility tax regardless of whether Comcast also
provided internet services. N

Comcast attempts to avoid the City’s télephone utility tax by
bundling transmission charges with charges for internet service. Comcast
contends that because.it provided internet services to its customers directly
or through contracts with other entities, it is exempt from the City’s utility
tax under the Stafe Internét Tax Moratorium, RCW 35.21.717. Comcast is
incorrect. The undisputed evidence shows that Comcast engaged in
telephone business in Seattle and is therefore liable fof the telephoné
utility tax ‘regardiess of what other services Cémcast provided. Comcast
cannot avoid the telephone utility tax by bﬁndling the customer charges
for its telephone business with charges for internet services. This bundling
does not transform the nature of Comcast’s activities.

The State Internet Tax Moratorium on WHich Comcast relies, RCW
35.21.717, imposes limits on taxes on internet services, bu;c does not apply
* to telephone business; Under RCW 35.21..71 7, the state restricted a city’s
right to impose new taxes on internet service:

Until July 1, 2006, a city or town may not impose any new '

taxes or fees specific to internet service providers. A city or

town may tax internet service providers under generally
© applicable business taxes or fees, at a rate not to exceed the
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rate applied to a general service classification. For the
purposes of this section, "internet service" has the same |
meaning as in RCW 82.04.297. '

RCW 35.21.717. The statute applies to “internet service,” which is

defined in RCW 82.04.297(3):
"Internet service" means a service that includes computer
‘processing applications, provides the user with additional
or restructured information, or permits the user to interact
with stored information through the internet or a
proprietary subscriber network. "Internet service" includes
provision of internet electronic mail, access to the internet
for information retrieval, and hosting of information for

retrieval over the internet or the graphical subnetwork
called the world wide web. ‘ :

This definition does not cover the telephone business activities that are
cévered by the City’s telephone utility téx. |

_ The State specifically distinguishes between telephone business
. and internet service and preserves thé ability of ‘cities to tax telephone
business. ‘In the same Iegislative bill that created the Internet Tax
Mératorium, the Washiqgton Legislature amended the definition of
“network telephone service” to distinguish telephone bﬁsiness from
intefnet service.* Laws of 1997, ch. 304, §§"2_, 5. In RCW 82.04.065, the
state defines network telephone service to include data transmission,

including transmission to and from the site of an internet provider:

4 The term “network telephone service” is relevant because the State defines “telephone
business” as including “network telephone service.” RCW 82.04.065(4).
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"Network telephone service" means the providing by any
person of access to a telephone network, teléphone network

switching service, toll service, or coin telephone services,
or the providing of telephonic, video, data, or similar -
communication or transmission for hire, via a telephone
network, toll line or channel, cable, microwave, or similar
communication or transmission system. "Network
telephone service" includes the provision of transmission to
and from the site of an internet provider via a telephone
network, toll line or channel, cable, microwave, or similar
communication or transmission system. "Network
telephone service" does not include the providing of
competitive telephone service, the providing of cable :
television service, the providing of broadcast services by
radio or television stations, nor the provision of internet
service as defined in RCW 82.04.297, including the

" reception of dial-in connection, provided at the site of the
internet service provider.

RCW 82.04.065 (emphasis added).5 The statute specifically distiﬁggishes
between telephone busines‘s and internet service'. The statutes allow a City
to tax the daté transmission activities cieﬁned as telephoﬁe business. The
State Internet Tax Moratorium does not élpply fo cities’ taxatio‘n-of
activities defined as telephone business.

Comcast’s activities are covered By the general and specific - |
descriptioné of network telephon_e'service in RCW 82.04.065. First,

Comcast provides data transmission over a cable system in accordance

with the first part of the definition. Second, Comcast provides

> The City’s definition of “telephone business” in SMC 5.30.060 is essentially the same
as the State’s definition of network telephone service:
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“transmission ‘:co and from the site of an internet provider” via a cable

transmission system as described in the second portion of the definition.

The undisputed facté show that Comcast provides a transmission system

from its customeré’ homes or businesses fo Comcast’s facility in Burien |

~ and then to the Westin Hotel. Comcast is subject to the City’s telephoné
utility tax for operating this transmission system in Seattle. The fact that
Comcast bundles the charge for the use éf the system with charges fo; ‘
other services does ﬁot exempt Comcast from the tax.

Comcast argues that the definition of network service provider -
does not apply because “there is no separate ‘internet service provider’ to
which Comcast traﬁémits data.”. CP 645. Comcast also contends that the

 definition of network telephone sewices only applies to transmissions to |
dial-up internet providers. CP ’646. First, the definition of network
telephone services doeé not reqﬁire a separate entity as an internet service
lprox.fider. Under the vplain language of RCW 82.04.065‘, the definition
applies to any entity engaged the described conduct. Second, the
definition is not limited to transmissions to dial-up providers. Indeed, the
definition is bfoadly worded to.include transmission over a variety of

A transmission systems, including “a teiephone network, toll line or chamjel,

cable, microwave, or similar communication or transmission system.”

RCW 82.04.065.
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The telephone utility tax applies because Comcast is not acting as
an internet service providet W.hen it uses its cable system in Seattle to
transmit data. When engaged in data transmission activities, Comcast is
engaging in telephone business under SMC 5.48.050A and is subject to

~ thé City’s tax on that business activity.

Comcast contends that it is not subject to the tax bécause it
provides internet services as well as providing a traﬁsmission systém.
Under Comeast’s interpretation of RCW 35.21.717, any telephone
business could avoi‘d the telephone ﬁtility tax simply by offering its
customers internet services such as email and acc;esS to the web. In fact,
according to Comcast’s argurﬁent, any water or electric utility could avoid
the utility tax by offering internet services to its customers and bundling
the charges. This would be an absurd interprétation of RCW 35.21.717.
In reality, RCW 35.21 .717, by definition, does not apply to telephone
business and therefore does not apply to the City’s telephone utility tax.

2. The City haé, pursuant to Rule 155, permitted companies

that engage in telephone business and that provide internet

services to pay the telephone utility tax based only on the
revenue attributable to the telephone business activities.

The City has enacted a rule that requires companies that provide
both internet services and telephone services to apportion their revenue

‘between those services. Seattle Business Tax Rule 5-44-155 (“Rule 155”)
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(attached as Ex. H.)® The effecf of Rule 155 is that a company that
provides both internet and telephone services is subj ect to the telephone
utility tax rate based only on the revenues attributable to the telephone
business. The company would also be subject to the lower B&O. services
tax raté for the revenue from its internet services.

The City has enforced Rule 155 so that if a telephone business,
internet service provider, or internet access provider business provides
linf;s or infrastructure usage to an end user, tﬁe telephone utilit\y tax is due.
CP 44. A company that owns transmission capability through wires,
cable, microwave or other medium are telephone businesses under SMC |
5.30.060C and are subject to the telephone utility tax under.SMC
5.48.050. CP 44,

The maj.ority if not all of the telephone businesses the City has

audited since 1995 have subsidiary companies which provide their internet

8 Rule 155 states: Providers of information services on the internét, or on other electronic
networks, are subject to the service classification on their gross "Service" charges. An
internet provider located in Seattle must insure payment of the Seattle public utility tax
on their telephone access charges for the telephone lines, microwave, or other method of
electronic transmission. Non-payment of the public utility tax on the aforementioned
telephone access charges will indicate to the City that the internet provider is holding
itself out to be in the telephone business (see SMC 5.48.020). In such a case, the gross
charges by the internet provider to their clients will be apportioned between the public
utility tax and the service business and occupation tax classification based on the ratio of
telephone line costs (or similar costs) to the total costs of doing business.
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services and account "separately f&r that revenue, or they were otherwise
willing to break out ‘the internet service charge from their transmission
chafges so that each activity could be taxed under its proper classification.
CP 45. Under Rule 155, all ;:ompanies carrying on a telephoné buéiness :
that involve the transmission of internet-related data are taxed on the same
baéis. Comiaanies thaf provide data transmissioﬁ service and also provide
internet services such as e-mail or web pages, are required to apporfion the
revenue related to each acti\v/ity'. CP 44.
During the audit, the City attempted to obtain Comecast’s contracts
‘with Excite@home in order to determine the amount of revenue related to
the internet services received by Comcast’s customers. CP 46-47.
'Comcast refused to prdvidg those agreements and the City was forced to
finalize the audits withoﬁt that informatidn. If Corﬁcast ﬁad provided the
contracts with Excite@home and its replac_ement; and had verified tﬁat ‘
those companies provided internet services to plainﬁffs’ customers, fhen
the City likely would have allowed plaintiffs to deduct from their revenues
the portion of those revenues that were paid to Excite@home and its
successor for providiﬁg internet services. CP 46-47. This would have
been cbnsistentwith Rule 155 and the City’s ioracticc of basing the

telephone utility tax on the revenues from telephone business.

22



Under both Rule 155 and thé telephone utility tax in SMC
5.48.050A, a company that engages in télephone business in the City is
required to pay the telephone utility tax. A company cannot avoid the
utility tan by providing other services or by bundling its telephone

business revenue with revenue from internet services.

3. Comcast operated the transmission system in Seattle and
Excite@home provided internet services to Comecast’s
customers in Seattle.

Comcasf engaged in telephone business in Seattle and
Excite@home provided internet services. Comcast provided the portion
c_>f the transmission network from the subscriber’s home to the head end.
Excite@home provided nearly éll the internet services transmitted over
Comcast’s local network. .Comcast’s_acti\}ities in Seattle consisted of
operating its local transmission network.‘ Comcast did not oberate as an |

internet service provider.

E. The City Is Allowed To Tax Plaintiffs’ Data Transmission
' Activities Under The Federal Internet Tax Freedom Act Because
The City Imposed Jts Tax Prior To 1998. :

1.  The Federal Internet Tax Freedom Act does not apply to
the City’s telephone utility tax.

The Federal Internet Tax Freedom Act (“ITFA”) does not affect
the City’s ability to tax Comcaét’s teléphone business. The ITFA provides

exceptions for cities, such as Seattle, that imposed and enforced taxes

23



prior to October 1998. 47 U.S.C.A. § ISi (note) § 1101(a) (2001); 47
U.S.C.A. § 151 (note) § 1101(a) (2004). There have been three different
Vgrsions of the ITFA sinée its enactment in 1998. The original 1998
version establiShed a moratorium on new taxes on “internet access” and
contained a grandfather clause for eligible taxes prior to chobef 1, 1998.
47 U.S.C.A. § 151 (note) § 1101(a) (1998) (All versions attached at CP
441 ) ‘Congress then amended the ITFA in 2001 by extending the
moratorium on new taxes té November 1, 2003, but keéping the same
grandfather clause for certain taxes prior to Octobef 1,1998. 47 U.S.CA.
§ 151 (note) § 1101(a) (2001); 115 Stat. 703 (2001). Congress passed the
third version of the ITFA in 2004, but gave it a retroactive effective date
of November 1,2003. 118 Stat. 2615 (2004). The third version contained :
the same gréndfather clause fbr eligible‘ taxes imposed prior to October
1998. 47 U.S.CA. § 151 (note) § 1104(a) (2004). Because the audit
peﬁod in this case is 2001-2002, the first and second versions apply to the
audit Iﬁériod and the third version applies after November 1, 2003. The
same grandfather clause applies to all periods.

The City’s telephone utility tax and the service B&O tax are both
eligible for the grandfather clause exemption in the ITFA, 47 US.CA.§
151 (note) § 1101(a) (2001) (hereafter “ITFA (2001)”). The City is

eligible for the grandfather clause exemption because the City imposed

24



and actually enforced the telephone utility tax prior to October 10, 1998.

The ITFA (2001) states:

(a) Moratorium. — No State or political subdivision
thereof shall impose any of the following taxes during
the period beginning on October 1, 1998, and ending on
November 1, 2003 -

(1) taxes on Internet access, unless such tax was
- generally imposed and actually enforced prior to
October 1, 1998 . . .

IFTA (2001), § 1101 (a). The ITFA defines the terms “generally imposed
and actually enforced” to mean that the law was "authorized by statute and
that either notice was given or that the tax was generally collected:

For purposes of this section, a tax has been generally

~imposed and actually enforced prior to October 1, 1998,
if, before that date, the tax was authorized by statute
and either--

(1) a provider of Internet access services had a

reasonable opportunity to know by virtue of a rule

‘or other public proclamation made by the

appropriate administrative agency of the State or

political subdivision thereof, that such agency has

interpreted and applied such tax to Internet access
~ services; or '

(2) a State or political subdivision thereof generally
collected such tax on charges for Internet access.

JFTA (2001), § 1101 (d). Here, the City’s telephone utility tax is exempt

from the ITFA because prior to 1998, the tax was authorized by statute
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and the City gave notice of the tax by rule. The City also generally

collected the fax.

2. The City is authorized by the State to tax telephone
business. :

First, cities in Washington are authorized by statﬁte to impose
téxes_ such as the City’s teleﬁhone utility tax and B&O service tax. See
RCW 35.22.280(32); RCW 35.22.570;. RCW 35.21.714; RCW
. 35.21.870(1); Pacific T elepl;zone ahé’ Telegraph Co. v. City of Seattle, 172
Wash. 649, 653, 21 Pac. 721 (1933) (power to Iiceﬁse for any la;qul
purpose includes power to impose tax on telephone business); Western
Telepage v. City 0fTac0Ma,14O Wn.2d 599, 998 P.l2d 884 (2000)). Thus,
the City’s telephone utility tax and service B&O tax are both authoriZéd oy
by statute. Comcast contends that the étate Internet Tax Moratorium -
terminated the City’s taxiné authority in 1997. CP 651. 'A’s discussed
above, the Staté never withdrew the authority to vtax telephone business
and the City of Seattle’s tax applies to telephone businéss.

3. Comcast had a reasonéble opportunity to Ilcnow by Virtue of

a rule or other public proclamation that the City applied its

telephone utility tax to companies transmitting internet
services.

The next requirement under the ITFA (2001) is that an internet
access provider (“IAP) have notice by rule or other proclamation “that

such agency has interpreted and applied such tax to Internet access
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services.” IFTA (2001), § 1101 (d). The City amended Seattle Business
Tax Rule 5-44-155(6) in 1995 to advise interﬁet companies that provided

data transmission services that they were subject to the telephone utility

tax and that internet services were subject to the B&O service tax. CP 43,

439. The Seattle Business TaxbRules are passed according to the
procedures in SMC ch. 3.02. Prior to adoption,.amendment or repeal of a
rule, the departxﬁent is required to publish in.a newspaper and hold a
public hearing, as well as provide a draft to aﬁyone who requests one. The
final rules are available from the City Clerk, the RCA Division, and since
| the mid-1990°s on the City’s web site. Rule 5-44-15.5 was aniended in
1995 in accordance with this procedure. CP 44.
By enacting Rule 155 the City notified the public that the City
‘imposed its telephone utility on companies that transmitted data related to
the internet. Rule 155 states: | |

Providers of information services on the internet, or on.
other electronic networks, are subject to the service
classification on their gross "Service"-charges. An
internet provider located in Seattle must insure payment
of the Seattle public utility tax on their telephone access
charges for the telephone lines, microwave, or other
method of electronic transmission. Non-payment of the
public utility tax on the aforementioned telephone
access charges will indicate to the City that the internet
provider is holding itself out to be in the telephone
business (see SMC 5.48.020). In such a case, the gross
charges by the internet provider to their clients will be
apportioned between the public utility tax and the
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‘service business and occupation tax classification based
on the ratio of telephone line costs (or similar costs) to
the total costs of doing business.

Rule 155 (emphaéis added). The City notified the public in Rule 155 that
it would apportion an iﬁternet prQVider’s revenue based on its transmission
| costs and other costs of doiﬁg busineés. Throﬁgh Rule 155, the City met .
the notice requirement of IFTA (2001), § 1101 (d)(l). |

Comcast argues that Rule 15 5 does not saﬁsfy the gréndfather
- clause because the City repealed the rule on December 31, 2001. CP 652.
The repeal of Rule 15 51in 2001 does not affect the application of the
grandfather clause unde’f the ITFA. The ITFA required a city to have

provided notice prior to 1998. IFTA (2001), § 1 101(d)(1). Here, the City

provided notice through its amendment of Rule 155 in 1995. The Rule
remained in effect for the next six years, 'including the first year of the
audit period. CP 658. The City continued to rely én the rules fof
guidance and placed a statement to that effect on its web site. CP 658. |
Thus, Rule 155 provided hé)tice brior to the 1998 endctment of the ITFA
that the City apblied its telephone utility tax to companiesthat transmitted
data related to the internet. .

Comcast also claims that Rule 155 (ioes not satisfy the grandfather
clause Be;cause the Rﬁle is invalid and discriminatory. CP 651-652. AThis

in incorrect. Rule 155 states that the City would enforce its tax code so
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that companies engaged in both providing telephone business and internet
services would be required to pay the telephone utility tax ahd the intemét
service tax. The revenues are apportioned between the two activities.
Comcast bases its argument on only one sentence of the rule and ignores
the remainder. Also, contrary to Comcast’s argument, Ruie 155 vdoes not
discriminate against different types of internet service provideré. Under
Rule 155, a company that engages in both the teléphone_business and
providing in:ternet services will be taxed on both activities. Companies

engaged in only one activity will be taxed only on that activity. CP 658.

There is no discrimination. Comcast’s attacks on Rule 155 do not

eliminate the fact that as early as 1995 the Rule notified businesses that
the City applied its telephone utility tax to companies transmitting internet
services.

4, The 1995 Memorandum of Understanding between the City
, - and Comcast provided notice to Comcast that the City
applied its telephone utility tax to companies transmitting
internet services. ' '

In addition to notice through Rule 155, Comcast had notice in the
1995 Memorandum of Understanding with the City that the telephone
utility tax would apply to its the use of its cable network for initernet

purposes. The Memorandum stated: “[T] élec‘ommunications and Internet

service shall be taxed at the city rate for telecommunications services
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(currently 6 %).” CP 491. As shdwn by this 1995 memorandum, the -
parties contemplated that the cable franchisee would be subject to the
telephone iltility tax.

Comcast argues that the Memoraﬁdum did not pfovide notice
because it was not legally binding and because the tax provision was not
included in the subsequent franchise agreement. Neither of these
arguments change the fact that the City provided notice 1n 1995 that the
- use of the cable network to transmit internet services would be subject té
the telephone utility tax. Tl;e fact that the tax issue was not addressed in
the franchise égreément does not excuse Comcasfc from paying taxes that
were in effect during the term of the franchise. A government cannot by
contract excﬁse a business from complying with the tax laws or any other -
laws. The Memorandum simply shows that, in addition to Rule 155, the
City notified the public and Comcast that companies engéged in the
telepﬁone businesses were subject to the telephone utility tax.

5. - The City’s telephone utility tax is subject to the ITFA

erandfather clause because the City generally collected the
" telephone utility tax.

The ITFA grandfather clause also applies to taxes that a City
“generally collected.” IFTA (2001), § 1101 .(d)(2). The ITFA states that it
applies to taxes that met the notice requifement or were generally

collected. Id. The City’s tax is valid under either section. As stated
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above, the City met the notice requirement. And, prior to October 1, 1998,
the City generally collected its telephone utility tax on intefnet-related
 transmissions and its service B&O tax on internet service. CP 44;45. The
City enforced Rule 155 and the utility and B&O taxes prior to October
1998. CP 44-45. Accordingly, the ITFA moratorium does not apply to
the City’s telephone utility tax or to the B&O service tax

| Comcast alleges that because the City did not specifically instruct
Comcast to pay the teléph_one utility tax on cable modem revenues ﬁntil
December 26, 2000, the City was not generally enforéing its telephone
utility tax prior to October 1‘998. This argument ignores the undisputed
facts. The City notified plaintiffs. directly in the 1995 Memorandum of
. Underétanding that cable mbdem activities would be subject to.the utility
tax. CP 491. The City notiﬁ'ed‘Summit, the onlj other cable cofnpar;y
ope¥at‘ing in .Seattle, in 1996 that its cable modem activities were subject
to the utility tax. CP> 502-503. The City amended Rule 155 in 1995 to
state that transmission ”of internet séfvic‘eé -Wés subject to thé telephone
utility tax. Since prior to 1998, the City has enforced thé tax code éo that a
company that owns transmission capability through wires, cable,
microwave or other medium are considered a teleiohohe busiﬂesses under
SMC 5.30.060C and are subject to the telephone utility tax under SMC-

5.48.050. CP 44.
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When the City learned that Comc.ast was paying the higher cable
TV tax on its cable modem service instead of the telephone utility tax, the
City instructed Comcast that the cable modem revenues should be
included in the meaéure of the telephoné utility tax and should not be
included in the measure of the cable TV tax. CP 45. Comcast refused to
folloW this instruction and céntinued to pay the highef tax. For much of |
the auditvperiod, Comcast’s tax payments were in excess of the tax due _‘
under the telephone utility tax. Therefore, the City plac.ed the excess tax
payments in‘a trust account to be credited égainst plaintiff’s tax
obligations. CP 45-46.

The fact that Comcast chose -to report the incorrect (and excessive)
tax does not mean that the City failed to generally collect its telephone
 utility tax. Thé City collected the tax from other‘cofnpanie_s using

networks 'to transmit internet sefvices and élso collected the service B&O
tax froﬁl internet service providers. CP 44-45. Like rﬁany tax systems, -
'th'e City’s tax system is a self—repofting tax system. CP 47. Under this
type of tax systém, the City relies on the taxﬁayers to comply with the tax
code. The City selects a small percentage of the taxpayers for audit or
iﬁvestigation. CP 47. Here, once the City learned that Comcast was
reporting under the incorrect code provision, the City instructed Cofncast

1o report correctly. CP 45-46, 505. When Comcast reﬁsed, the City
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audited Comcast and restated its reporting instructions. CP 405, 416, 427
510. As a result, the City credited Comcast for the extra tax paid. "
The City promptly auditea Comcast after Comcasf stopped paying
taxes that Wére sufficient to cover its telephone utility tax obligations. The
City has genérally'collected its telephone utility tax on companies using
‘ transmiésion networks to transmit internet services since prior to October
1998. The fact that Comcast, a single taxpayer, misreported the tax prior
to the audit does not fnean that the City was not gevneral_ly collecting the

tax.

» F. The City Telep_hbne Utility Tax Is Not Discriminatory Under The
; ITFA Because It Is Imposed Upon And Legally Collectible From

Companies Engaged In Telephone Business In The City.
The City’s telephone utility tax is not barred by the ITFA’s

moratorium on discriminato‘ry taxes because the tax applies to all
companies éngaged in teléphone business in the City. Similarly, the
service B&O tax applies to all companies providing internet services in
the City. The City’s taxes do not fit any of the definitions of

“discriminatory tax” under the ITFA, which states:

The term “discriminatof tax” means-- |
Yy _ .

(A) any tax imposed by a State or political subdivision ‘ , !
thereof on electronic commerce that-- ' ‘

(i) is not generally imposed and legally collectible by
such State or such political subdivision on transactions
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involving similar property, goods, services, or
information accomplished through other means;

(ii) is not generally imposed and legally collectible at
the same rate by such State or such political subdivision
on transactions involving similar property, goods,

" services, or information accomplished through other
means, unless the rate is lower as part of a phase-out of
the tax over not more than a 5-year period,;

(iii) imposes an obligation to collect or pay the tax on a
different person or entity than in the case of
transactions involving similar property, goods, services,
or information accomplished through other means;

(iv) establishes a classification of Internet access -
service providers or online service providers for
purposes of establishing a higher tax rate to be imposed
on such providers than the tax rate generally applied to
providers of similar information services delivered
through other means; :

"ITFA (2001)1 § 1104(2); ITFA (2003) § 1 105(2).

- The ﬁfsti thréé subsections deﬁning discriminatory tax apply to
other fypes of “electronic commerée” under the ITFA and do not apply to
this case, Which involves Comcast’s usé.of its trahsmission network. The
first three subsections apply to transactions and are inténded to apply to a
city’s éttempt to tax txansactioﬁs occurring over the internet differently
than other transactions. I.d. The City’s telephone utility tax is not a tax on

\

transactions. The utility tax is a tax on the privilege of engaging in
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business in the City. SMC 5.48.050A. Thus, the first three subsectioﬁs of
the definition of discrimination do not apply here.”

The fourth subsection of the ITFA’s definition of discrimihatory |
tax does not affect the_City’s telefphone utility tax or B&O service tax.
Undef the fourth subsection, a tax is discriminatory_if it “establishgs a
élaésiﬁcation of inte.,lr'net access service providers” and imposes a higher
tax rate on those providers. ITFA (200}) § 1104(2)(A)(v); ITFA (2003) §
1105(2)(A)(@iv). The City’s taxes are permissible because the telephone
utilify tax applies uniformly to all companies engaged in telephone
businéss in'Seattle. The tax is based on the gross income from that
Business. Similarly, the City’s service B&O tax épplies to 'companies
providing internet services in the City. SMC 5.45.050; Rule 155. The taﬁi.
is based on the gro'ss income from providing internet services. Neither of -
these té);es créate_s a separate class of intérnet access service providers that
are taxed a'f a higher rate. All companies in Seattle vthat ehgage in
telephohe business are subject to the telepﬁone utility tax aﬁd all

companies that provide internet services are subject to the B&O tax.

1

" Even if these sections did apply to this case, the City’s taxes would not be affected. The-
City uniformly applies its telephone utility tax to companies engaged in the telephone
business. The service B&O tax applies uniformly to companies providing services, such
as internet services. There is no discrimination.
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G. The Citﬂf.Telephone Utility Tax Does Not Tax “Internet Access”
As Defined By The ITFA.

The City’s ability to tax Comcast’s data transmission activities in

Seattle is not affected by the ITFA because those activities do not fall
- under the definition of “internet access” under the ITFA. The first and
second versions of the ITFA, which governed the entire audit period in
this case, exclude telecommunications services from the definition of
“internet access” in effect during the audit period:

The term *"Internet access" means a service that enables

users to access content, information, electronic mail, or

other services offered over the Internet, and may also

include access to proprietary content, information, and

other services as part of a package of services offered to

users. Such term does not include telecommunications
services.

-IFTA (2001), § 1104 (5). Based on this.dé'ﬁnition, the ITFA does not
apply to taxes on data transmission activities such as the City’s telephone
utility tax. The,ITFA applies to providers of internét services or
companiés that ehable customers to access the content and services-on thé
internet. The definition does not include the transmission activities of -‘ _

. cable companies such as Comcast. Thus, the ITFA does not affect the |

!

City’s ability to impose a tax on Comcast’s telephone business activities in

the City.
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H. The Brand X Case Does Not Prohibit The City From Imposing Its
Telephone Utility Tax On Data Transmission In The City

Comcast cites National Cable & T eZecommunicat;’ons Ass’nv.

. Brand X Intefnet Services, _ U.S. _, 162 L. Ed. 2d 820, 125‘ S. Ct. 2688
(2005) in support .of the claim that Comcast is not subject to the telephone
utility tax. But the Brand X case involved the regulation of cable
c{ompanies and did oot invoh;*e the ITFA or the taxation of cable modom
companies. The case involved the regulation of cable companies under |
the Telecommunications Act and did not involve taxation. The Court in

Brand X addressed the issue of the “proper rogulatory classification under
the Communications Act of broodband cable Internet service.” Brand X,
125 S. Ct. at 2696.

* The Court explained that companies classified as
“telecommuhicationé carriers” are subject to regulations under the

- Telecommunications Act but that the\ same regulations do not. apply to

“information.-service providers:” Brand X, 125 S. Ct. at 2696. One of the

rriost signiﬁcaint regulations that apialies solely to telecommunications

carriers ‘is the requirement that they rhake their transmission lines available
to competing ISPs. Brand X, 125 S. Ct. at 2710.. Thus, cable companies
have an incentive to avoid being classified as telecommunication carriers

and being required to open their lines to competitors.
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The Court ruled that under the Telecommunications Act, cable
modem s.ervice should be classified as an “information service” rather than
a “telecommunications service.” Brand X, 125 S. Ct. at 2702. As such;
cable modem service was not subj ect to the same regulations aé
telecommunications services. The Court in Brand X did not address the
issue of how states and cities can tax companies that provide cable modem
service.

The connection betWeen Brand X and taxation relied upon by
Comcast is the qross-réference in the ITFA’s definition of

, “teleéommunications service.” Under the ITFA, the term
“telecommunication service” is given the same meaning it has under the
Communications Act of 1934. ITFA (2001) § 1104(9); ITFA (2003) §
1105(9). Thé effect bf this cross-reference is that cable modem service is
not included in the deﬁnitioh of “telecommunications service” gnder the
ITFA. However, this exclusion from fhe definition doés not affect the
City’s ability to impose its telephone uﬁlity tax. The fact that the FCC has
decided not to classify cable modem serﬁce as a “telecominunications
service” for regulatory purposes does not mean ;that the City is prohibited

from taxing the use of a transmission network to transmit internet services.
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, V. CONCLUSION
Comeast owns and operates a cable transmission system in the

City. Comeast transmits data over its system and receives revenue from

its customers for the use of the system. The City imposes' a telephone

. ut111ty tax on compames that operate a data transmlsswn system in the
' Clty Comeast operates such a system a.nd 1S therefore subject to the.

. telephone utlhty tax. Comcast cannot escape the tax by contractlng mt.h a

third party to prov1de internet.services.or by bundlmg 1ts mternet service

révenue with 1ts telephone business revenue. Fmally, neither the state nor

the federal internet tax statutes prohibit the Clty s telephone ut111ty tax.

- Theé material facts ar'eundjsputed. Comcast is liable for the tax as a matter -

of law. The trial court erred in granting Comcast’s motion for summary -

judgment and in denying the. City’s metie’n. This court should revefse the

‘tnal court

DATED ﬂ'lIS i Q day of April, 2006

THOMAS A CARR
Seattle ity A

By: 7/ A/l ‘
Kent C. Meyer, WSBA #1724

Attorneys for Defendant
, City of Seattle
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