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I. INTRODUCTION 

Consistent with Washington law, the Court of Appeals 

issued an unpublished decision reversing the Thurston County 

Superior Court and reinstating Respondent Employment 

Security Department's decision that Petitioner Sara Spain did 

not have good cause for voluntarily quitting her employment. 

The Commissioner denied Spain unemployment benefits under 

the voluntary quit disqualification provision of the Employment 

Security Act, RCW 50.20.050(2) (as amended by Laws of 

2003, 2nd sp. Sess., ch. 4, 9 4), by determining that Spain 

voluntarily quit work without statutory good cause.' 

The Court of Appeals properly followed Washington law 

in concluding that the good cause exception to the voluntary- 

quit disqualification is limited to ten specifically enumerated 

circumstances. Spain fails to show that the Court of Appeals 

1 In a case colnpletely u~lrelated to the statutory construction issues raised by 
Spain, the Court of Appeals recently addressed whether two of the three session laws 
affecting RCW 50.20.050 had collstitutional defects. See Birtey I,. Emplql:meizt Sec. 
Dep 't. -Wn. App. , 154 P.3d 266 (200?)(motion for reconsideration pending). The 
decision in Bcrre). gives no support to Spain's petition for review to challenge Stcrri. I,. 

Emplqyn~crzt Sec. Dep't. 130 Wn. App. 541. 123 P.3d 513 (2005). r-c~Ye~r)ir'eniccl, 157 
Wn.2d 1019. 142 P.3d 607 (2006). 



decision is in conflict with precedent or that the issue raised is 

one of substantial public interest that requires further guidance 

from this Court. Because Spain fails to meet the criteria for 

review under Rules of Appellate Procedure (RAP) 13.4(b), the 

Department asks this Court to deny review. 

11. COURT OF APPEALS DECISION 

Spain seeks review of a February 7, 2007 unpublished 

Court of Appeals decision, Spnitz v. Employment See. Dep 't, not 

reported in 2007 WL 404712 (Wash.App. Div. 2 Feb 07, 2007) 

(NO. 33705-3-11). A copy of the opinion is attached in 

Appendix A. Spain did not file a motion for reconsideration. 

111. COUNTERSTATEMENT OF THE ISSUES 

1. Did the Court of Appeals properly reinstate the 

Commissioner's denial of unemployment benefits when it is 

undisputed that Spain quit work for reasons that do not meet the 

statutory good cause exception to the voluntary-quit 

disqualification? 



2. Is good cause for voluntarily quitting a job and 

receiving unemployment benefits limited to the factors 

enumerated in RCW 50.20.050(2)(b)(i)-(x)? 

IV. COUNTERSTATEMENT OF THE CASE 

Spain was employed by Peterson Northwest Inc., a 

roofing company. Commissioner's Record (CR) 1 ,  2, 15, 

46(1).' She assisted the employer with general operations and 

with payroll. CR 9, 20, 46(1). She worked from February 6, 

2004 until she voluntarily quit on June 18, 2004. CR 8, 9, 

46(2). 

After quitting, Spain applied for unemployment benefits. 

She told the Department that she quit due to the "mind games" 

of her employer. CR 41, 44. The Department denied Spain 

unemployment benefits, finding that she lacked good cause for 

quitting because her reason for quitting did not fall within the 

criteria set forth in RCW 50.20.050(2). CR 3 1-35. 

The number in parentheses represents the specific finding of fact made by the 
Administrative Law Judge and adopted by the Comniissiouer. CR 85-87. 



Spain appealed the determination to the Office of 

Administrative Hearings (OAH). CR 38, 46. The employer did 

not appear and Spain provided the only testimony. CR 2, 46. 

Spain testified she quit because of the way the company 

president treated her, which the Administrative Law Judge 

(ALJ) concluded was unprofessional, demeaning, and 

unjustified. CR 49[5].' Nonetheless, the ALJ concluded Spain 

did not have good cause to terminate her employment because 

her reason for quitting did not fall within RCW 

50.20.050(2)(b), which is an exhaustive list. CR 48[4], 49[5]. 

Spain appealed to the Commissioner. CR 60-62. The 

Commissioner's delegate (Commissioner) adopted the ALJ's 

findings of fact and conclusions of law and upheld the denial of 

unemployment benefits. CR 62-63. 

Spain then appealed to the Thurston County Superior 

Court, challenging only the Commissioner's determination that 

the RCW 50.20.050(2)(b) list is exhaustive. She did not 

' The number in brackets represents the conclusion made by the .4dministrati\.e 
Law Judge and adopted by the Cornmissioner. CR 85-87. 



challenge the Commissioner's determination that her reason for 

quitting did not fa11 within RCW 50.20.050(2)(b). The court 

affirmed the Commissioner's determination that Spain did not 

meet any of the reasons for quitting set forth in RCW 

50.20.050(2)(b),~ but reversed the Commissioner's 

determination that good cause is limited to the ten criteria set 

forth in RCW 50.20.050(2)(b). The court remanded the matter 

to the Department to determine whether Spain had good cause 

to quit under RCW 50.20.050(2)(a). 

The Department appealed to Division Two of the Court 

of Appeals. Based on Starr v. Employment Sec. Dep 't, 130 Wn. 

App. 541, 123 P.3d 5 13 (2005) reviewt denied, 157 Wn.2d 1019, 

142 P.3d 607 (2006), the Coui-t of Appeals reversed the 

Superior Court's decision and held that good cause is limited to 

the ten criteria set forth in RCW 50.20.050(2)(b). The only 

issue Spain raises is whether good cause for quitting is limited 

to the ten criteria listed in RCW 50.20.050(2)(b). 

Spain did not appeal the Superior Court's determination that her reasoil for 
quitting did not meet any of the reasons found in RCW 50.20.050(2)(b). 



V. REASONS WHY REVIEW SHOULD BE DENIED 

RAP 13.4(b) provides the exclusive means for accepting 

review of a Court of Appeals' decision. 

A petition for review will be accepted by the 
Supreme Court only: (1 )  If the decision of the 
Court of Appeals is in conflict with a decision of 
the Supreme Court; or (2) If the decision of the 
Court of Appeals is in conflict with another 
decision of the Court of Appeals; or (3) If a 
significant question of law under the Constitution 
of the State of Washington or of the United States 
is involved; or (4) If the petition involves an issue 
of substantial public interest that should be 
determined by the Supreme Court. 

RAP 13.4(b). 

While Spain has not specifically identified which of these 

grounds apply, she seems to seek review under RAP 13.4(b)(4). 

Because the Court of Appeals' decision is consistent with 

Washington law and Spain's petition does not raise an issue of 

substantial public interest that should be determined by this 

Court, the Department asks the Court to deny review. 



A. 	 There Is No Need For Supreme Court Determination 
Of This Issue When Appellate Case Law Already 
Holds That "Good Cause" For Voluntarily Quitting 
Work Is Limited To The Enumerated Situations 
Under RCW 50.20.050(2)(b). 

Spain argues that RCW 50.20.050(2)(b) does not 

constitute an exhaustive list. That argument is contradicted by 

the plain language of the statute and a published Court of 

Appeals' decision that considered the identical issue in Stnrr 1,. 

Emp10,vment Sec. Dep't, 130 Wn. App. 541, 123 P.3d 513 

(2005).~ This Court denied review in Stnrr. Stnrr I-. 

Employment Sec. Dep 't, 157 Wn.2d 10 19, 142 P.3d 607 (2006). 

Principles of statutory construction have been well defined 

by case law and do not need determination by this Court. A 

reviewing court is obliged to give effect to the Legislature's 

intent; it begins its review with the plain language of the statute. 

Lncey Nztrsing Ctr., Inc. v.Dep 't of Revenue, 128 Wn.2d 40, 53, 

In addition to the plain language of RCW 50.20.050(2)(b) limiting what 
constitutes good cause for quitting. legislative intent also supports a finding that the list is 
exhaustive. m. 130 Wn. App. 550 n.7. Legislative history states that RCW 
50.20.050(2)(b) "[nlarrows the reasons for 'good cause' quits and broadens the definition 
of nlisconduct." House Bill Report, 2ESB 6097 (Wash. 2003). Appendix B at 1 .  It also 
states that "[tlhe Commissioner's discretion to detenliine that other v,.ork-related factors 
are good cause for leaving work is eliminated." Appendix B at 6.  



905 P.2d 338 (1995). If a statute is unambiguous, a court 

determines legislative intent fiom the statutory language alone. 

Waste Mgrnt. of Seattle v. Util. & Transp. Cornrn'n, 123 Wn.2d 

621, 629, 869 P.2d 1034 (1994) (cited by Starv, 123 P.3d at 5 16). 

On the other hand, if a statute is ambiguous, a court may look at 

the legislative history. Starr, 123 P.3d at 5 18 n.7. 

In this case, the Court of Appeals, relying on Starr, found 

the statute to be unambiguous and properly looked at the plain 

language in accord with the rules of statutory construction. The 

Court of Appeals held that the voluntary quit statute contained a 

list of non-disqualifying reasons for voluntarily leaving 

employment and did not contain any open-ended circumstances. 

The current voluntary quit statute sets forth ten specific 

reasons, some of which are personal, that constitute good cause 

for quitting work: 

(b) An individual is not disqualified from benefits 
under (a) of this subsection when: 
(i) He or she has left work to accept a bona fide 



offer of bona fide work as described in (a) of this 
subsection; 
(ii) The separation was necessary because of the 
illness or disability of the claimant or the death, 
illness, or disability of a member of the claimant's 
immediate family if: 
(A) The claimant pursued all reasonable 
alternatives to preserve his or her employment 
status by requesting a leave of absence, by having 
promptly notified the employer of the reason for 
the absence, and by having promptly requested 
reemployment when again able to assume 
employment. These alternatives need not be 
pursued, however, when they would have been a 
futile act, including those instances when the 
futility of the act was a result of a recognized 
laborlmanagement dispatch system; and 
(B) The claimant terminated his or her 
employment status, and is not entitled to be 
reinstated to the same position or a comparable or 
similar position; 
(iii) He or she: (A) Left work to relocate for the 
spouse's employment that, due to a mandatory 
military transfer: (I) Is outside the existing labor 
market area; and (11) is in Washington or another 
state that, pursuant to statute, does not consider 
such an individual to have left work voluntarily 
without good cause; and (B) remained employed 
as long as was reasonable prior to the move; 
(iv) The separation was necessary to protect the 
claimant or the claimant's immediate family 
members from domestic violence, ... or stalking ... 
(v) The individual's usual compensation was 
reduced by twenty-five percent or more; 
(vi) The individual's usual hours were reduced by 



twenty-five percent or more; 
(vii) The individual's worksite changed, such 
change caused a material increase in distance or 
difficulty of travel, and, after the change, the 
commute was greater than is customary for 
workers in the individual's job classification and 
labor market; 
(viii) The individual's worksite safety deteriorated, 
the individual reported such safety deterioration to 
the employer, and the employer failed to correct 
the hazards within a reasonable period of time; 
(ix) The individual left work because of illegal 
activities in the individual's worksite, the 
individual reported such activities to the employer, 
and the employer failed to end such activities 
within a reasonable period of time; or 
(x) The individual's usual work was changed to 
work that violates the individual's religious 
convictions or sincere moral beliefs. 

RCW 50.20.050(2) (emphasis added). In Starr, the Court of 

Appeals examined RCW 50.20.050(2) and rejected the same 

statutory construction argument advanced by Spain in this case. 

Good cause is limited to the factors enumerated in RCW 

50.20.050(2)(b)(i)-(x). Starr, 130 Wn. App. at 549. The Court 

stated, ". ..we hold that RCW 50.20.050(2)(b)(i)-(x) provides 

the exclusive list of good cause reasons for voluntarily quitting 

employment that will not disqualify a claimant from receiving 



unemployment compensation benefits." Id.at 55 1. 

RCW 50.20.050(2)(b) states, "An individual is not 

disqualified from benefits under (a) of this subsection when 

. . . ." and then specifies specific situations. (Emphasis added) 

This is unlike the previous version of the statute which 

contained a general provision stating, inter nlin, 

In determining under this subsection whether an 
individual has left work voluntarily without good 
cause, the commissioner shall only consider work- 
connected factors such as the degree of risk 
involved to the individual's health, safety, and 
morals, the individual's physical fitness for the 
work, the individual's ability to perform the work, 
and such other work connected factors as the 
commissioner may deem pertinent, including state 
and national emergencies. 

RCW 50.20.050(3)(2002), now codified as RCW 

50.20.050(1)(~). This provision was repealed from the new 

voluntary quit provisions. At the same time, the list of "good 

cause" circumstances in RCW 50.20.050(2)(b) was expanded 

and made exhaustive. Stnrr, 130 Wn. App. at 547. 



Spain argues that RCW 50.20.050(2)(a) expands the list 

of what constitutes good cause. That argument has been 

rejected. Starr, 130 Wn. App. at 548. Subsection (2)(a) states 

the rule that a claimant is disqualified if he or she does not have 

good cause. Subsection (2)(b) then defines good cause. These 

provisions must be read together. Consequently, the plain 

language of the statute indicates that good cause is limited to 

only those situations enumerated under RCW 50.20.050(2)(b). 

"This subsection [RCW 50.20.050(2)(b)] contains no additional 

open-ended circumstance of any type; and it clearly contains no 

general category entitled 'compelling personal reasons7 . . . 

Nothing in this subsection or anywhere else in RCW 50.20.050 

even hints that there could be other non-disqualifying 

circumstances." Stnrr, 130 Wn. App. at 548. 

Spain relies on the case In re Bale, 63 Wn.2d 83, 385 

P.2d 545 (1963), in support of her argument that RCW 

50.20.050(2)(b) is not an exhaustive list. This argument was 

addressed and rejected by the Court of Appeals in Stnrr, 130 



Wn. App. at 549. The Bale court construed a 1945 version of 

RCW 50.20.050 which contained a general good cause 

provision entirely unlike the current version of the statute 

limiting good cause to specific factual situations. 

Spain also argues that her reason for quitting constitutes 

good cause under three prior precedential Commissioner's 

decisions: In re Pischel, Comm'r Dec.2d 672 (1981); In re 

Groth, Comm'r Dec. 343 (1957); and In re Simpson, Comm'r 

Dec. 5 13 (1 962).6 p ow ever, all three of the Commissioner's 

decisions were decided under a previous version of the 

voluntary quit statute which did not contain an exhaustive list 

of good cause reason for quitting. 

In sum, the Court of Appeals properly relied on the Stnrr 

decision in holding that good cause is limited to the 

circumstances enumerated in RCW 50.20.050(2)(b). No other 

circumstances, whether personal or work-connected, constitute 

"~nder RCW 50.32.095, the Commissioner may designate certain 
Commissioner's decisions as precedent. Such precedents are persuasive authority for the 
court. 124cli.tini 1.. State, Enzploj.menr Scc. Dep 't: 98 Wn. App. 791, 795. 990 P.2d 98 1. 
984 (2000). A copy of the cited Commissioner's decisions are attached in Appendix C. 



good cause. Stnrr, 130 Wn. App. at 548. The plain language of 

the statute supports that determination. Consequently, the 

Court of Appeals properly reinstated the Department's denial of 

unemployment benefits. Since there is already a published 

decision on this exact issue, there is no need for further 

determination by this Court. Spain has failed to show that her 

case raises an issue of substantial public interest. Therefore, 

review should be denied. 

B. 	 The Current Voluntary Statute Is Substantially 
Different Than The Previous Version. 

Spain argues that the previous version of the voluntary 

quit statute was structurally similar to the current version. She 

further argues that the previous statute was not interpreted as an 

exhaustive list of good cause reasons. However, Spain fails to 

discuss subsection 3 of the previous statute. 

(1) i?n individual shall be disqualified from 
benefits beginning with the first day of the 
calendar week in which he or she has left work 
voluntarily without good cause.. . 

(2) An individual shall not be considered to have 
left work voluntarily without good cause when.. . 



(3) In determining under this subsection whether 
an individual has left work voluntarily without 
good cause, the commissioner shall only consider 
work-connected factors such as the degree of risk 
involved to the individual's health, safet , and 
morals, the individual's hysical fitness i%r the 
work, the individual's abi fity to perform the work, 
and such other work connected factors as the 
commissioner may deem pertinent, including state 
and national emergencies . . . . 

RCW 50.20.050 (2002), now codified as RCW 

50.20.050(l)(a)-(c). Under the prior law, subsection 3 gave the 

Commissioner discretion in deciding when a person had good 

cause. 7 No such general provision exists under current law. 

Rather, the Legislature has specifically enumerated ten 

circumstances that constitute good cause under the statute. 

It is undisputed that Spain's reason for quitting does not 

meet any of the circumstances found in RCW 50.20.050(2). 

'Under the previous law, to show good cause, a claimant had to demonstrate: 

(a) 	 That he or she left work primarily because of a n,ork 
connected factor(s); and 

(b) 	 That said work connected factor(s) was (were) of such a 
compelling nature as to cause a reasonably prudent person to 
leave his or her employment; and 

(c) 	 That he or she first exhausted all reasonable alternatives prior 
to termination [though employee need not perform futile acts]. 

W 4 C  192-16-009 See riiro Tert? I Enlplo~mentSc.c Dept . 82 Wn App 745, 750, 9 19 
P 2d 111 (1996) 



Spain has failed to prove that review of her case is warranted 

under RAP 13.4(b). 

VI. CONCLUSION 

Spain fails to satisfy any basis for review by this Court. 

The Court of Appeals properly analyzed this issue and relied on 

its published Stnrr decision. Spain's case does not raise an 

issue of substantial public interest as no further appellate 

determination is needed on this issue. The Department 

respectfully requests that the Court deny Spain's Petition for 

Discretionary Review. 

RESPECTFULLY SUBMITTED this day of 

April, 2007. 

ROB McKENNA 
Attorney General 

ERIKA UHL 
/ 

WSBA 3058 1 
Assistant Attorney General 
Attorneys for Respondent 
PH: (260) 587-42 1 1 





IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 


DIVISION I1 


SARA D. SPAIN, I No. 33705-3-11 

Respondent, I 
V .  

STATE OF WASHINGTON EMPLOYMENT LINPUBLISHED OPINION 
SECURITY DEPARTMENT, 

Appellant. 

PENOYAR, J. - The Employment Security Department (ESD) appeals a Thurston 

County Superior Court order reversing a decision by the ESD commissioner.' The commissioner 

denied Sara Spain unemployment benefits, finding that she voluntarily quit her job without good 

cause as contemplated by RCW 50.20.050. The superior court reversed that decision, holding 

that RCW 50.20.050(2)(b) does not provide an exclusive list of "good cause" reasons for leaving 

employment. We agree that the superior court erred and reinstate the commissioner's decision. 

' A commissioner of this court reviewed this matter pursuant to the court's own motion on the 
merits and referred it to a panel ofjudges. See RAP 18.14. 



Spain worked for Peterson Northwest, Inc., a roofing company, from February 6 to June 

18, 2004. She asserted that she quit because of her employer's verbal abuse and "mind games." 

Commissioner's Record (CR) at 10, 13. The ESD denied benefits, and Spain appealed. An ESD 

administrative law judge found that the employer's behavior was unprofessional, demeaning, and 

unjustified, but that it did not constitute good cause for quitting under the statute. The ESD 

commissiotler affirmed that decision, but the superior court reversed. 

Spain argues that the lower court was correct because (1) RCW 50.20.050 has been 

consistently interpreted to allow for unemployment benefits when a compelling personal reason 

forces a claimant to quit his or her job; (2) RCW 50.20.050(2)(b) is not an exhaustive list of 

"good cause" reasons for leaving a job; and (3) the liberal interpretation to be accorded to 

claimants under the Employment Security Act mandates that she be found eligible for benefits. 

This court considered these arguments in Starr v. Employment See. Dep 't and determined 

that cases addressing earlier versions of the statute are inapposite. RCW 50.20.050(2)(b)(i)-(x) 

does, in fact, provide the exclusive list of non-disqualifying good cause reasons for quitting 

employment. And, because the statute is unambiguous, there is no room for liberal construction. 

See 130 Wn. App. 541, 550-51, 123 P.3d 513 (2005), review denied, 157 Wn.2d 1019 (2006). 



The superior court's decision is reversed. We reinstate the commissioner's decisiori and 

deny Spain's request for attorney fees. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it  is 

so ordered. 

We concur: 

VAN DEREN, A ~ C .J. 
A 
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HOUSE BILL REPORT 
2ESB 6097 

As Passed House - Amended: 

June 1 I .  2003 


Title: An act relating to revising the unemployment co~npensation system through creating 
forty rate classes for determining employer contribution rates. 

Brief Description: Revising the unemployment compensation system. 

Sponsors: By Senators Honeyford and Mullilten. 

Brief History: 
Second Special Session 
Floor Activity: 

Passed House - Amended: 611 1/03, 52-38. 

Brief Summary of Second Engrossed Bill 
(As Amended by House) 

Reduces the maximurn weeltly benefit amount to $496 or 63 percent of the state 
average weeltly wage, whichever is greater. 

Reduces the n~axini~lm benefit payable to the lesser of 26 tiines the weeltly 
benefit amount or 113 of the total base year wages. 

Beginning in 2004, reduces an individual's weeltly benefit amount to 3.9 
percent of the average of the individual's wages in the tu7o quarters of the base 
year in which wages were highest. 

Narrows the reasons for "good cause" quits and broadens the definitions of 
misconduct. 

Allows certain part-time worlters to search for suitable part-time worlt. 

Creates a new tax airay beginning in 2005 that has 40 rate classes and uses 
rates based on three factors. 

Caps the new tax rate at 6.0 percent for certain seasonal industries (fishing, 
agriculture, and food processing) and at 6.5 percent for other industries, except 
when a solvency surcharge applies. 

Requires that certain benefits are charged to the experience rating account of 
only the separating employer. 

House Bill Report - 1 - ?ESB 6097 



I . Establishes penalties for eel-taiii elnployer delinquencies and/or I 

HOUSE COMMITTEE ON COMMERCE & LABOR 

MajorityIMinority Report: None. 

Staff: Jill Reinmuth (786-7134); Chris Cordes (786-7103). 

Background: 

The u~lemploy~ne~lt  coinpensation system is designed and intended to provide partial wage 
replacement for worlters who are uneinployed through no fault of their own. The 
E~nployment Security Department (Department) administers this system. 

Under the E~nployment Security Act (Act), eligible uneinployed worlters receive benefits 
based on their earnings in their base year. Most covered employers pay contributio~ls 
(payroll taxes) to finance benefits. The Act is to be liberally collst~ued to reduce 
i~lvoluntary unemployment to the mininium. 

I. BENEFITS 

A. Eligibility 

Benefits are payable to eligible unemployed workers. An individual is eligible to receive 
benefits if he or she: (1)  worlted at least 680 hours in covered employnlent in his or her 
base year; (2) was separated from employ~nent through no fault of his or her own or quit 
work for good cause; and (3) is able to work and is actively searching for suitable work. 

Most employment is covered under the Act. Einployment excluded froin coverage 
includes worlt perfonned by cel-tain corporate officers, employees of churches and certain 
nonprofit organizations, and certain nonresident aliens who are te~nporarily in the United 
States to work. 

Claimants must search for worlt according to customary trade practices and through other 
methods when directed by the Coininissioner of the Departnient (Commissioner). 
"Suitable worlt" is employ~nent in an occupation in lteeping with the individual's prior 
worlc experience, education. or training (unless such work is not available in the general 
area). In no st circun~stances. "suitable worlt" is full-time. The Department nus st 
monitor the job search efforts of persons -11.0 have received five or more weeks of 
benefits. 

House Bill Report - 2 - ZESB 6097 



B. Disqualification 

Individuals are disqualified fro111 receiving benefits if they leave work voluntarily without 
good cause or are terminated for work-connected ~nisconduct or a felony or gross 
111isdemeano1-. 

Good cause, as specified in the Act, ineans leaving work: (1)  to accept other work; 
(2) because of illness or disability, after taking precautions to preserve e~nployment status 
with the employer; (3) to relocate for the spouse's employer-initiated mandatory job 
transfer; and (4) to protect the clai~nant or an iln~nediate family member fro111 domestic 
violence. In addition, the Conlmissioner may determine that other work-related factors 
are good cause for leaving work. 

"Misconduct" is an act or failure to act in willful disregard of the employer's interest 
where the effect is to harm the employer's business. If an individual is discharged for 
misconduct, the individual is disqualified from benefits for seven weeks and until he or 
she eaims seven times his or her weekly benefit amount. If an individual is discharged 
for a felony or gross misdemeanor, the individual loses his or her wage credits from that 
employ~i~ent. 

C. Duration and Amount 

The ~naximum arnount payable in an individual's benefit year is the lesser of 30 tinles the 
individual's weeltly benefit ainount or 113 of the total gross wages in the base year. 
(This a~nount is commonly expressed in terms of duration. In those terms, the maximum 
duration of benefits is 30 weeks.) 

The rnaxi~nu~n weekly benefit amount may not exceed 70 percent of the average weekly 
wage, except that: (1) from July 1,  2002, through June 30, 2004, the inaximu~n weeltly 
benefit amount is frozen at $496; and (2) from July 1, 2004, through June 30, 2010, the 
growth rate in the maximum weekly benefit amount is capped at 4 percent. 

An individual's weekly benefit amount is %5 (4.0 percent) of the average of the 
individual's wages in the two quarters of the base year in which wages were highest. 

The unemployment coinpensation system requires covered einployers to pay contributions 
on a percentage of their taxable payroll, except for certain en~ployers that are exe~npt and 
certain e~nployers that reimburse the Department for benefits paid to these employers' 
former workers. The coiltributio~ls of covered employers are held in trust to pay benefits 
to u~lemployed worlters. 

A. Tax Rates 
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For 1110st covered employers. contribution rates are determined by the rate in the 
employer's assigned rate class under the tax schedule in effect for that calendar year. 
The employer's position in the tax array depends on the employer's layoff experience 
relative to other employers' experience. This relationship is dete~lnined by the 
calculation of a benefit ratio, which is the total benefits charged in the last four years to 
the employer's experience rating account divided by the employer's taxable payroll in the 
same period. Based on the relationship of employers' benefit ratios, en~ployers are 
placed in one of 20 tax rate classes. 

The rates in these classes are detennined by the tax schedule in effect. The Act 
establishes seven different tax schedules, fro111 the lowest schedule of AA through the 
highest schedule of F. The tax schedule in effect for any given calendar year depends on  
the fund balance ratio, which compares the unemploy~nent insurance trust fund balance on 
June 30 of the previous year to the total payroll in covered employment in the state for 
the co~npleted calendar year prior to that June 30. The tax schedule in effect for 2003 is 
schedule B. 

Several types of covered employers are not qualified to be assigned a rate class. 
Nonqualified en~ployers include those who do not report enough periods of employment 
during the previous two years. These new employers pay the average industry rate in 
their industry, as determined by the Commissioner. but not less than 1 percent. The 
average industry rate also applies to certain successor employers who were not employers 
at the time of acquiring a business. Until a new successor employer becomes a qualified 
employer, the rate for a successor employer is the lower of the rate assigned to its 
predecessor or the average industry rate with a 1 percent minimum rate. For delinquent 
employers, the contribution rate is 5.6 percent. 

Both qualified and nonqualified employers also may be required to pay an illsolvency 
surcharge of 0.15 percent. This surcharge is added to all contribution-paying e~nployer 
rates for rate year 2004 (unless the fund balance ratio is above a specified level). 

B. Taxable Wage Base 

The amount of tax that an enlployer pays is detennined by multiplying the employer's tax 
rate by the employer's taxable wage base. The taxable wage base is the amount of each 
employee's wages subject to tax for a given rate year. This amount increases by 15 
percent each year from the previous year's taxable wage base, with a cap of 80 percent 
of the state "average annual wage for contribution purposes." The "average annual wage 
for contributio~l purposes" is based on the average of the three previous years' wages. 
"Wages" includes "the cash value of all compe~lsation paid in any medium other than 
cash." 

C. Experience Rating 
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Under the experience rating system, most benefits paid to claimants are charged to their 
base year employers' accounts. In the case of multiple base year employers, benefit 
charges are prorated in proportion to wages paid. 

Some benefits, however, are pooled costs within the system and are generally refel-red to  
as socialized costs. One kind of socialized cost is "noncharged benefits." Benefits that  
are not charged to employer accounts include benefits paid to claimants who requalify 
after a "voluntary quit" and benefits paid to claimants found to be marginally attached t o  
the labor force. Other socialized costs include "ineffective charges" that occur when t h e  
benefits charged to an employer's account exceed the contributions that the employer 
pays. Costs are also socialized when an ernployer has an "inactive acco~uit," such as 
after going out of business, and is unable to pay contributions that were assessed. 

D. Penalties 

Employers who fail to file timely and complete quarterly unemployment tax reports are  
subject to a ~ninimunl penalty of $10 per violation plus a percent of the amount that is 
delinquent for the first, second, and third month of delinquency. 

Summary of Amended Bill: 

Nunlerous provisions of the Act governing benefits and coiltributions are modified. T h e  
direction that the Act be liberally construed is deleted. 

1. BENEFITS 

A. Eligibility 

Work by nonresident immigrants in the H-2A (agricultural guest worlter) and H-2B (other 
guest worlter) programs is excluded from covered employment. 

Worlt search requirements are modified in several ways. Claimants who fail to actively 
search for work in accordance with the Act lose benefits for weeks in which they were 
not in compliance and must repay those benefits. 

The customary trade practices that clai~nants must follow when searching for work are 
modified. If a labor agreement or dispatch nlles applies, such customaly trade practices 
must be in accordance with the applicable agreement or rules. 

The requirement that "suitable worlt" be full-time work is modified. For part-time 
workers, "suitable worlt" includes work for 17 or fewer hoiu-s per week. "Part-time 
worlters" are defined as those worlters who eaim wages in at least 40 weelts of the base 
year and who do not earn wages in nlore than 17 hours per week in any weelts of the 
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base year. 

The Department's job search monitoring duties are increased. In addition to its existing 
duties, the Departnlent nus st contract with e~nploy~nent security agencies in other states to 
ensure that out-of-state claimants in those states are actively engaged in searching for 
work in accordance with Washington job search requirements. The Department also may 
use certain electronic means to ensure that individuals are subject to job search 
monitoring, regardless of whether they reside in Washington or elsewhere. 

These changes generally apply beginning with clailns that are effective on or after 
January 4, 2004. 

B. Disqualification 

The reasons specified in the Act as good cause for leaving work voluntarily are limited. 
Individuals are not disqualified from receiving benefits if they leave work voluntarily for 
the following reasons: (1) to accept other work; (2) illness or disability, so long as the 
individual is not entitled to reinstatement; (3) to relocate for the spouse's mandatory 
military transfer; 
(4) to protect the claimant or an ilnmediate family Inember frorn domestic violence; ( 5 )  a 
reduction of 25 percent or more in compensation or hours; (6) a change in the worltsite 
that causes increased distance or difficulty of travel; (7) deterioration of work site safety; 
(8) illegal activities in the worltsite; or (9) a change in the individual's usual work that 
violates his or her religious convictions or sincere beliefs. The Com~nlssioner's 
discretion to determine that other worlt-related factors are good cause for leaving work is 
eliminated. 

The definition of "misconduct" is changed, and related requalification requirements are 
increased. "Misconduct" is redefined as willful or wanton disregard of the employer's or 
another employee's rights, deliberate violations or disregard of standards of behavior, 
carelessness or negligence that causes or would likely cause serious bodily harm to the 
employer or another employee, or carelessness or negligence that shows an intentional or 
substantial disregard of the employer's interest. An individual who is discharged for 
illiscollduct is disqualified froin receiving benefits for 10 weeks and until he or she earns 
10 ti~iles his or her weekly benefit amount. 

A definition of "gross misconduct" is added, and related penalties are increased. "Gross 
misconduct" is defined as a criminal act in connection with an individual's work, or 
conduct that de~nonstrates a flagrant and wanton disregard for the employer's or another 
employee's rights. An individual who is discharged for gross ~nisconduct has his or her 
wage credits based on that en~ploynient or 680 hours of wage credits, whichever IS 

greater. cancelled. 

These changes generally apply beginning with clai~ns that are effective on or after 
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January 4, 2004. 

C. Duration and Amount 

The maximum benefits payable are reduced. Beginning in the first month after the 

Coln~nissioner finds that the state's unemployment rate is 6.8 percent or less, the 

m a x i ~ ~ i u ~ n 
benefits payable are the lesser of 26 times the weekly benefit amount or 113 of 
the total gross wages in the base year. (The maximum duration of benefits is 26 weeks.) 

The maximun weekly benefit amount is also reduced. For claims with an effective date 

on or after January 4, 2004, the maximum weekly benefit amount is 63 percent of the 

state average weeldy wage or $496, whichever is greater. 


The formula for calculating an individual's weekly benefit amount is modified. For 
claims with an effective date on or after January 4, 2004, an individual's weekly benefit 
amount is 3.9 percent (instead of 4.0 percent) of the average of the individual's wages in 
the two quarters of the base year in which wages were highest. 

11. FINANCING 

A. Tax Rates 

A new tax array with 40 rate classes is created beginning in rate year 2005. Employers 
are assigned one of the 40 rate classes based on the employer's benefit ratio. 

Qualified employer rates are the sum of two separate rates: 

The array calculation factor rate is determined by the rate class, and ranges froin 0.0 
percent in rate class 1 to 5.4 percent in rate class 40. 

The graduated social cost factor rate is detennined by calculating the flat social cost 
factor rate and ~liultiplying by a graduated social cost factor that ranges fi-om 78 
percent to 120 percent of the flat social cost factor depending on the rate class. 

The sunl of the array calculatio~l factor rate and the graduated social cost factor rate may 
not exceed 6.0 percent for certain seasonal industries (fishing. agriculture, and food 
processing) and 6.5 percent for other industries, except when a solvency surcharge 
applies. 

Nonqualified employer rates are also the sum of two separate factors. 

For a new employer, the array calculation factor is the average industry rate plus 15 
percent of that rate. but not more than 5.4 percent (the rate in rate class 40). The 
graduated social cost rate is the average industry rate plus 15 percent of that rate. but 
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not more than the rate assigned to rate class 40. 

A successor emulover with substantial continuity of ownership or management of the 
predecessor's business must pay at the rate assigned to the predecessors and will have 
the experience of the predecessors transfell-ed to its account as part of the array 
calculation factor rate beginning in January following the transfer. A successor 
etnployer that has acquired two or more businesses 111ust pay at the rate assigned to 
the predecessor einployer with the largest taxable payroll, rather than the highest tax 
rate class, until it qualifies for its own rate. 

For delinquent employers, the assay calculatio~l factor rate is 5.6 percent (two-tenths 
higher than the rate in rate class 40) and the graduated social cost rate is the same 
rate as the rate assigned to rate class 40. 

A solvency surcharge of up to 0.2 percent replaces the insolvency surcharge. This 
surcharge is added to all contribution-paying employer rates for a particular rate year 
only if the fund balance is determined to be an amount that will provide fewer than six 
nlonths of unemployment benefits. 

B. Taxable Wage Base 

Beginning in 2007, the state "average annual wage for contribution purposes" is 
determined using wage data from the previous year (rather than by averaging wage data 
from the three years prior to the calculation). Income attributable to the exercise of stock 
options is excluded from "wages" for contribution purposes. 

C. Experience Rating 

The charging of benefits paid to claimants who separated from employlnent for certain 
work-related reasons is changed beginning with benefits charged for claims that have an 
effective date on or after January 4, 2004. These benefits are charged to the experience 
rating account of only the separating employer. The worli-related reasons are: ( 1 )  leave 
to accept other work; (2) reduction of 25 percent or more in co~npensation or hours; (3) 
change in work site that causes increased distance or difficulty of travel; (4) deterioration 
of work site safety; (4) illegal activities in the worksite; and ( 5 ) change in usual work that 
violates the individual's religious convictions or sincere beliefs. 

The noncharging of benefits paid to claimants who are marginally attached to the labor 
force is eliminated. 

D. Penalties 

Penalties for certain einployer delinquencies and/or nlisrepresentations are established. If 
quarterly tax reports are not ti~ilely or complete. the penalty is $250 or 10 percent of the 
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contributions, whichever IS less. If there is a knowing misrepresentation of payroll, the 
penalty is 10 times the amount of the difference in contributions that were paid and that 
should have been paid, and audit costs. If the delinquency is due to an intent to evade 
the successorship provis~ons, the penalty is the assignment of the maxi~nuin tax rate for 
five quarters. 

111. ADMINISTRATION 

The Department must require claimants filing claims telephonically or electronically to 
provide additional proof of identity. 

The Department must conduct several studies and report its findings and 
recommendations to the Legislature by December 1,  2003. In consultation with a 
business-labor advisory committee, the Department nlust identify programs funded with 
special administrative contributions. The Department also must review elliployes 
turnover in the unemployment compensation system. Finally, the Department must study 
the potential for year to year volatility in the rate classes to which einployers are 
assigned. 

The Act is iilodified to specify that various funds in the unemployment insurance system 
nlust be used solely for une~nploynlent insurance purposes. 

Appropriation: Senate Bill 6099 appropriates $1 1.5 iiiillion from Reed Act f ~ ~ n d s  to 
implement Second Engrossed Substitute Bill 6097. 

Fiscal Note: Not requested. 

Effective Date of Amended Bill: The bill contains an emergency clause and takes effect 
immediately. 

Testimony For: None. 

Testimony Against: None. 

Testified: None. 
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-rQI" 
Employment Security Department 

\ f i i ' f i  ' , b l n r ; ~ ( ~ , ~<STAT/- 3- J $  ,&*. L Y  ,.J 

Pischel CD 672 (and Series) 

Voluntary Quit -- Quit, abusive co-worker 

BEFORE THE COMMISSIONER OF 

THE EMPLOYMENT SECURITY DEPARTMENT 


OF THE STATE OF WASHINGTON 


In re 1 Case No. 672 (2nd Series) 

1 Docket No. 1-00862 

ERNEST P. PISCHEL ) 

DECISION OF 
COMMISSIONER 

Petitioner 

ERNEST P. PISCHEL duly petitioned the Commissioner for a retietr of a Decision of an 
Appeal Tribunal entered in this matter on the 6th day of February, 1981, and the 
undersigned, hating carefully reviewed the entire record, thereby being fully advised in the 
premises, does hereby enter the follotting. 

FINDINGS OF FACT 
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The interested employer rvas duly notified of the time and place of the hearing, but failed t o  
appear thereat; consequently, the Findings and Conclusions herein are based upon evidence 
adduced by or  on behalf of petitioner. 

Petitioner worked for the interested employer as a material take-off manager, non-union, 
from September 9,1978, until November 12,1980, at a u7age of $18,700 per year. His duty 
was to prepare lists of specifications and quantities of materials to be used by the plant 
manager in supplying construction projects. Petitioner and the plant manager were both 
under the supen-ision of the director of operations. 

In September, 1980, the plant manager behaved in a belligerent and overbearing manner 
to~vardpetitioner, whereupon petitioner complained to the director of operations. The 
director promised to have a discussion with the plant manager about this, but so far as 
petitioner is aware the discussion never occurred. The plant manager continued to be 
belligerent and overbearing tokvard petitioner and petitioner's assistant ~vhen communicating 
with them in person and by telephone, often using profanity. On one occasion the plant 
manager made a shoxv of belligerence in the presence of the director, ~vho  calmed him down 
for the moment. Sometime prior to October 11,1980, petitioner told the director that he was 
considering quitting because of working conditions, including the problem of 
communications between petitioner's office and management. The director ivas about to  take 
a trip at the time. He asked petitioner to ~vrite him a letter listing the unsatisfactory working 
conditions and to continue working until he, the director, returned, promising that he ~vould 
take some action on the matter. Petitioner did as requested. 
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On November 12, after one of the plant manager's assistants had criticized a materials list 
which petitioner had approved, the plant manager burst into petitioner's office, shouting 
profanig, and wa~~ing his finger and his fist at petitioner in a belligerent manner. Petitioner 
was upset, and told the plant manager that he must leave or he, petitioner, would quit. When 
the plant manager departed, petitioner sent a message to the director requesting a meeting, 
but the director Lras busy at a meeting. Petitioner went home to quiet his nen-es, and on 
No\-ember 14,~ r h e nhis emotional state had improved, he telephoned the director and again 
requested a meeting, indicating that he was thinking of resigning as an alternative to the 
unsatisfactory working conditions. The director informed petitioner that he did not \\.ant to  
discuss the matter, and requested that petitioner send him a copy of the resignation. 
Petitioner resigned on November 15,1980. 

From the foregoing Findings of Fact, the undersigned frames the follos\ing. 

ISSUE 

Did petitioner voluntarily leave this employment stith "good cause" s~ithin the meaning of 
RCW 50.20.050? 

From the Issue as framed, the undersigned dra~vs the following. 

CONCLUSIONS 

The applicable provisions of statute and the M7ashington Administratis-e Code are set out in 
the Appeal Tribunal's Decision, the following excerpt from WAC 192-16-009 being of 
dispositi~erelevance here: 
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Lxcept as provlclect in MIAL192-16-011 and \illAL 192-16-013, in Order lor an 
individual to establish good cause within the meaning of RCW 50.20.050(1) for 
leaving work voluntarily it must be satisfactorily demonstrated: (a) that he or she left 
~vorlz primarily because of a work connected factor(s); and (b) that said worli 
connected factor(s) lvas (were) of such a compelling nature as to cause a reasonably 
prudent person to leave his or her employment; and (c) that he or she first exhausted 
all reasonable alternatives prior to termination: Provided, That the individual 
asserting 'good cause' may establish in certain instances that pursuant of the 
otherwise reasonable alternatives would have been a futile act, thereby excusing the 
failure to exhaust such reasonable alternatitres." 

WAC 192-16-011 and 192-16-013 refer, respectively, to circumstances where an individual has 
left ivorlz to accept a bona fide offer of work else~vhere, and where an individual has left work 
because of illness or disability in his or her immediate family. 

It is fairly obvious that a belligerent and abusive fellow worker is a "~vork connected factor" 
~ ~ i t h i nthe meaning of the above excerpted code. The Commissioner has long held that 
indecent or abusive language directed at an indi~idual by the employer or a supervisor may  
be the basis of "good cause" for that individual to quit the work. I n  re Groth, Comm. Dec. 343 
(1957); In  re Neusch~vander, Comm. Dec. 507 (1962); In re Simpson, Comm. Dec. 513 (1962). 
There appears no rational basis for a distinction, in respect to "good cause" between an 
instance where the employer or a supen~isor has so abused the claimant and an instance 
where, as here, the supenisor has knoningly permitted a felloav worker to so abuse the 
claimant. In both instances, the above is a bvorking condition "ivork connected factor" ~vhich  
tvould not and should not be tolerated by a person of reasonable prudence; and ~vorliing 
condition from which a reasonably prudent person ~vould feel compelled to extricate himself 
or herself. The evidence herein establishes that on at least three occasions prior to quitting 
his job, petitioner contacted his supervisor seeking a way to end the belligerence and verbal 
abuse he suffered at the hands of his fellow worker; that the supenisor had authority over 
both petitioner and the belligerent fellow worker; and that the supervisor made no 
reasonable effort to exercise his authority in order to change that intolerable rvorking 
condition. The undersigned concludes from these circumstances that petitioner voluntarily 
quit subject employment because of a work connected factor ~vhich tvas compelling in nature, 
and only after exhausting all reasonable alternatives to quitting; wherefore good cause for 
quitting has been established. NOW, therefore, 

IT IS HEREBY ORDERED that the Decision of the Appeal Tribunal entered in this matter on 
the 6th day of February, 1981, shall be SET ASIDE. Petitioner is not subject to 
disqualification under RCMT 50.20.050(1) and benefits are accordingly allowed prosided h e  
his otherwise qualified and eligible therefor. 

DATED at Olympia, MTashington, MAY 22,1981. 
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ROBERT E. JACKSON 

Commissioner's Delegate 

Employment Securiw Department 

Copyright 1998-2004 Washington State Department of Employment Security. All Rights 
Reserved 
Page Modified: 02-06-2004 
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H 
Employment Security Department
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Simpson CD 513 

Voluntary Quit -- Profane, abusive, or obscene language directed at claimant good cause for quit 

BEFORE THE COMMISSIONER OF 

THE EMPLOYMENT SECURITY DEPARTMENT 


OF THE STATE OF WASHINGTON 


Revie~v No. 6053 

In re 1 Case No. 513 

1 Docket No. A-47199 

JOHN MT. SIMPSON ) 

DECISION OF 
COMMISSIONER 

Petitioner 

JOHN W. SIMPSON, duly petitioned the undersigned Commissioner to revie~v a Decision of 
an Appeal Tribunal entered in this matter on the 23rd day of August, 1962. Ha\ing now 
completed a thorough examination of the record and files herein, thereby being fully ad\-ised 
in the premises, the Commissioner hereby adopts the Findings of Fact of the Appeal Tribunal 
which, for purposes of clarity, are hereinafter set forth in their entirety: 

FINDINGS OF FACT 
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"Appellant is a member of the Operating Engineers Union, Local 370, of Spokane. He 
was dispatched by his union to Carl Carbon, a contractor, to work as a crusher 
operator on a job near Pullman, Washington. He was employed at union scale from 
June 13, 1962, through July 3,1962, when he terminated his employment voluntarily. 

"The reason the appellant quit his job resulted from an incident during the night 
shift on July 2,1962. He described this incident to an intenie~ver in the Spoliane 
employment office on July 20, 1962, and signed the follo~ting statement as a 
summation of his reason for quitting his job: 

"'I quit the job at Carl Carbon because he, the superintendent, gave me 
an order that Tvas unreasonable. We were replacing some belts on some 
machinery; the superintendent's 15-year old son was attempting to do 
the job and there Lras only room for one person to work. 

"'The superintendent told me to get my finger out of my ass and get 
the belt on, not to stand there and let a 15-year old kid do it. 

"'I then quit because it wasn't my place to tell the 15-year old to get 
out of the way and furthermore, I did not care to be slrorn at.' 

"The appellant states that he had no supenisory responsibilities over the 

superintendent's son, who was ~rorking on another job on this project. He had 

returned to the machine after getting a tool when he found the superintendent's 

son under the machine, taking up the only space available to effect a repair. The 

superintendent kras standing along side the machine tvhen the appellant found 

the boy was attempting to repair the belt. It was his belief that it was not his 

responsibilit3. to get the boy out of the machine and, consequently, he waited for 

the superintendent to give the orders. Instead he received the comment outlined 

in his statement. As it was nearing the close of the shift, he said nothing at all 

about the incident that night, but told the superintendent the next day this 

~vould be his last shift. He gave no reason for his lealing, and did not file a 

grievance nith his union. He was paid Ivages of approximately $43.00 for the 

bvo days ending July 3, 1962." 
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From the foregoing Findings of Fact, the Commissioner frames the follol\ing: 

ISSUE 

Did the petitioner voluntarily quit work without good cause, thereby properly incurring the 

disqualification provided under Section 73 of the Act? 


From the Issue as framed, the Commissioner draws the following: 

CONCLUSION 

Section 73 of the Act provides as folloxvs: 

"SEC.73. Disqualification for Voluntary Quit. An individual shall be disqualified for 
benefits for the calendar lveek in which he has "left work voluntarily nithout good 
cause and for the five calendar ~veeks ~vhich immediately follo~v such week." (RCM' 
50.20.050) 

There is no question in the instant case concerning the fact that the petitioner voluntarily 
quit his former employment uith Carl Carbon. The sole issue revoh-es around the question of 
~vhetheror not he had "good cause" for so doing. 

http:"SEC.73


WA Employment Security - Simpson CD 5 1.1 Page 4 of 5 

Unrefuted testimony contained in this record establishes the fact that obscene language was  
directed to the petitioner by his immediate supenisor. There is a total absence of elridence 
which would indicate that the petitioner had, through his own action or inaction, invited his  
supenisor's caustic comment. While lve are not in disagreement with the principles 
enunciated by the Appeal Tribunal, it is our opinion that the present record, taken as a wholc, 
establishes the fact that the petitioner's moral standards were grievously offended by the 
supervisor's remarks. We find no evidence which would lead us to believe that the petitioner 
is possessed of a higher degree of sensitivity than one ~vould expect of a normally prudent 
person faced with a similar outburst from his supervisor. We have previously held that a n  
individual has good cause for voluntarily lea~ing his employment when exposed to scurrilous, 
profane, obscene, or abusive language (See I n  re Groth, Docket No. A-31379, Review No. 
4183 [CD 3431).It is our opinion that the petitioner had good cause for voluntarily leaving 
his work under the circumstances presented herein, notwithstanding his failure to comply 
nith our general principle that, benefits will not be allowed in cases involving a voluntary 
quit because of a personal grievance with the employer, unless or until a grievance has been 
filed with the employer and/or labor organization hating a working agreement in force ~ 6 t h  
the employing establishment. Accordingly, 

IT IS HEREBY ORDERED that the Decision of the Appeal Tribunal entered in this matter on 
the 23rd day of August, 1962, shall be SET ASIDE. Benefits shall be allowed the petitioner 
commencing with the calendar ~veek ending July 7,1962, through the calendar week ending 
August 11, 1962, providing he is other~vise eligible and qualified therefor. 

DATED at Olympia, b7ashington, September 7,1962. 

077'0 S. JOHNSON 

Acting Commissioner 

Employment Security Department 

Copyright 1998-2004 Washington State Department of Employment SecuriQ. All Rights 
Reserved 
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Irll"<Employment Security Department 
STATr /)iyyq+p,:;TC;q 

Groth CD 343 

Voluntary Quit -- Chastisement of employee by use of obscenities good cause for quit 

BEFORE THE COMMISSIONER OF 

THE EMPLOYMENT SECURITY DEPARTMENT 


OF THE STATE OF WASHINGTON 


Reaielv No. 4138 

1 Case No. 343 

1 Docket No. A-31379 
EARL Mr. GROTH 1 

DECISION OF 
COMMISSIONER 

Petitioner 

EARL M7. GROTH haking duly petitioned the undersigned Commissioner to rexieav a 
Decision of an Appeal Tribunal entered in this matter on the 18th day of January, 1957,and 
the Commissioner haling carefully examined the entire record herein, thereby being fully 
advised in the premises, does hereby enter the following findings of fact. 

The petitioner, aged 32, is an operator of construction equipment. He is a member of the 
Operating Engineers and is affiliated with Local 370 of Spokane, Mrashington. The petitioner 
commenced ~vorl< for Cherf Brothers and Sandkey, Inc. at an hourly pay of $2.85.Although 
receiving his pay from Cherf Brothers, the petitioner testified that he was avorking under the 
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direct supervision of one Carl Hohner, a sub-contractor on the job. 

About 4:20 p.m. on October 27,1956, the petitioner was in the process of pushing poles up a 
hill with a "cat". On his last trip up the hill, he noticed that his gas was getting lotv, as the 
"cat" would miss when going up the hill. After returning to the bottom of the hill, the 
petitioner observed Carl Hohner standing nearby. The petitioner asked Mr. Hohner \vhether 
he should attempt to push another pole up the hill or whether he should stop his work long 
enough to refill the gas tank. Mr. Hohner directed some obscene language towards the 
petitioner, advising him that he "should've watched it". The remark apparently was directed 
to the fact that the petitioner should have watched his gas consumption and had it refilled 
earlier in the day. The petitioner, feeling that he did not have to take such a remark, 
immediately terminated his employment. 

The petitioner testified that he had never before had a conversation with Mr. Hohner and was 
totally unaware of the fact that Mr. Hohner was disposed to use profane language. It was the  
petitioner's position that he was used to profanity and had had it directed at him by others on 
prior occasions. However, as the petitioner stated, "it's not what they say, it's how they say  
it". The petitioner felt that Mr. Hohner, in directing the remark which he did to the 
petitioner, sincerely meant what he said. Andrew B. Olson, the dispatcher of the petitioner's 
local, appeared and testified to the fact that the union was aware of Mr. Hohner's propensity 
for using profanity. It was the position of the union that Mr. Hohner's conduct tvas 
detrimental to establishing good employer-employee relations, and that other former 
employees had left the employ of Mr. Hohner for the same reasons as were present in this 
case. 

Turning now to the conclusions to be drawn from the foregoing facts, there is no question but 
that the petitioner left his work voluntarily. It remains to be determined whether such leaving 
1%-aswith "good cause". The Appeal Examiner reached the decision that the petitioner did not 
have good cause for leaving his employment. The basis for the Appeal Examiner's decision 
rests upon the Examiner's opinion that the employer did not use profanity uith an intent t o  
offend the petitioner. 

illthough it may be conceded, for the purposes of argument, that the intent of Mr. Hohner 
would be determinative of the basic issue presented herein, it must be noted that the record 
is devoid of any testimony upon which Mr. Hohner's intent could be determined. The 
employer, although receiving adequate notice of the issues involved, failed to provide this 
department mith any information concerning the circumstances of the petitioner's job 
separation. Likewise, the employer failed to enter an appearance at the hearing or request a 
continuance thereof to provide for appearance at a later date. Inasmuch as the record 
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contains only the sworn testimony of the petitioner, which testimony is corroborated by the 
testimony given by Mr. Olson of the union, it is the considered opinion of the Commissioner 
that the petitioner has established good cause for haling left his employment voluntarily. The 
preponderance of the evidence establishes that the petitioner was subjected to intentional 
profanity by his immediate superior thereby giving rise to complete justification for leaving 
the job without further discussion with his employer. In accordance with these conclusions, 
now therefore 

IT IS HEREBY ORDERED that the Decision of the Appeal Tribunal entered in this matter on 
the 18th day of January, 1957, shall be SET ASIDE. Benefits shall be allowed the petitioner 
commencing with the calendar week ending November lo,  1956, providing he is otherwise 
eligible and qualified therefor. 

DATED at Olympia, Washington, February 5,1957. 

PETER R. GIOVINE 

Commissioner 
Employment Security Department 

Copyright 1998-2004 Washington State Department of Employment Security. All Rights 

Resenred 

Page Modified: 02-06-2004 



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

