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I. INTRODUCTION

This case involves a constitutional challenge to Initiative 518 and
RCW 49.46.010(5)(b), which exempts from the Minimum Wage Act “[a]ny
individual employed in casual labor in or about a private home, unless per-
formed in the course of the employer’s trade, business, or profession”. Sub-
section (5)(b) was amended pursuant to Initiative 518, passed by the voters in
November 1988, and took effect on January 1, 1989.

Prior to the passage of Initiative 518, subsection (5)(b) exempted “any
individual employed in domestic service in or about a private home”. Re-
spondents contend that changing the exemption from individuals employed in
“domestic service” to those employed in “casual labor” was invalid, because
the initiative violated article II, section 19 of the Washington Constitution.
The trial court agreed, and dismissed Appellant’s claim for overtime wages
on Respondents’ motion for summary judgment.

Appellant argues that (1) Initiative 518 did not violate article II, sec-
tion 19, (2) that Respondents are barred by the doctrine of laches from assert-
ing otherwise, and (3) in any event, Appellant should have been allowed to
state a claim for relief under federal law, pursuant to the Fair Labor Standards

Act. Appellant’s arguments are without merit.



II. RESTATEMENT OF THE CASE
A. The Parties and Facts.

Appellants, Clarence and Hazel Harrell, are both in their mid 70’s;
they reside in their family home in Ellensburg, Washington; and they have
been married for over 50 years.! On January 26, 1996, Hazel Harrell suffered
a disabling stroke, which required approximately three weeks of hospitaliza-
tion followed by about six weeks of out-patient therapy.” Because she could
no longer care for herself, caregivers were hired to provide at-home assis-
tance for Mrs. Harrell during the day. This was Mr. Harrell’s first experience
in hiring caregivers.” Due to a series of additional strokes and/or seizures,
Mrs. Harrell became further disabled and in greater need of assistance. Asa
result, beginning in around March of 2003, she required fulltime at-home
caregiving services, 24 hours a day, 7 days a week.*

Around March 0f 2001, Appellant was hired as a part-time caregiver.’
Appellant was initially paid $10 per hour, and continued at this rate until

around August 0f 2002, at which time she became the head caregiver for Mrs.

'cp 6, 43.
2CP 6, 43.
3 CP 6-7, 43-44.
4CP7,44.
SCP7, 44.



Harrell, and her wages increased from $10 per hour to $12 per hour.® Appel-
lant continued in this capacity until her services were terminated in early
January of 2005.7 None of the caregivers, including Appellant, were licensed
nurses or otherwise held any professional licenses.’

Following her termination, Appellant filed suit against Respondents
seeking, inter alia, unpaid overtime compensation in the amount of $11,871 2
Prior to her termination, in the summer of 2004, Appellant had asked Mr.
Harrell whether she was entitled to overtime compensation. Relying on the
advice of his accountants, Mr. Harrell informed Appellant that she was not."
Appellant did not again raise the issue of overtime compensation until after
her termination in January of 2005."
B. Initiative 518 and RCW 49.46.010(5).

Washington’s Minimum Wage Act (MWA) is found at chapter 49,
RCW. The MWA establishes minimum hourly wages for all employees."”
RCW 49.46.130 sets forth the general law requiring that employees who

work more than 40 hours per week are entitled to receive overtime compensa-

S CP 7, 44-45.

"CP 8-9, 45-46
§CP 7, 44.

°CP 2-3.

10Cp 8, 45.

1 Cp 8-9, 45-46.
L2 RCW 49.46.020.



tion. However, an employer is not required to pay overtime compensation to
“Ta]ny person exempted pursuant to RCW 49.46.010(5)”."” Subsection (5)(b)
exempts “any individual employed in casual labor in or about a private home,
unless performed in the course of the employer’s trade, business, or profes-
sion”.

Prior to January 1, 1989, RCW 49.46.010(5)(b) exempted from over-
time compensation “any individual employed in domestic service in or about
a private home”." The statute was amended pursuant to Initiative 518, ap-
proved by the voters of this state in the general election of November 8, 1988,
and took effect on January 1, 1989.” The ballot title of Initiative 518, as pre-
sented to the voters in the 1988 general election, stated: “Shall the state
minimum wage increase from $2.30 to $3.85 (January 1, 1989) and then to
$4.25 (January 1, 1990) and include agricultural workers?”'

The 1989 amendment, changing the exemption from individuals “em-
ployed in domestic service” to individuals “employed in casual labor,” is sig-
nificant. The Washington Department of Labor & Industries, in its Adminis-

trative Policy, has stated: “Employment of housekeepers, caregivers, or gar-

BRCW 49.46.130(2)(a).

1 See West's Revised Code of Washington Annotated, historical and statutory notes fol-
lowing RCW 49.46.010.

Brd

16 CP 12, 39, 115, and 119-20.



deners on a regular basis is not considered “employed in casual labor’ and
such workers may be subject to the protections of the MWA.”"

However, under the pre-1989 version of the statute, an individual
“employed in domestic service” would include those who provide compan-
ionship services (i.e., caregivers, such as Appellant in this case). Correspond-
ing federal law, in this case the Fair Labor Standards Act (FLSA) serves to

‘establish this point.'?

Under the FLSA “[a]ny employee employed on a casual basis in do-
mestic service employment to provide babysitting services or any employee
employed in domestic service employment to provide companionship ser-
vices for individuals who (because of age or infirmity) are unable to care for
themselves” is generally exempt from the minimum wage requirements of the
FLSA." Because Washington’s MWA is based upon the FLSA, federal cases
and interpretations are deemed to be persuasive authority for Washington

courts interpreting the MWA.»

' CP 11, 29.
18 Counsel for Respondents can find no Washington case specifically defining what con-
stitutes “domestic services”; however, the FLSA does, and includes companionship ser-
vices within the definition. See, e.g., 29 U.S.C.A. §213(a)(15).
1999 U.S.C.A. §213(a)(15); McCune v. Oregon Sr. Services Div., 894 F.2d 1107 (9" Cir.
1990).
2 Tift v. Nursing Services, 76 Wn. App. 577, 583, 886 P.2d 1158 (1995), review denied,
127 Wn.2d 1007, 898 P.2d 309 (1995).
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C. The Procedural History.

On May 31, 2005, Appellant filed her unsigned “COMPLAINT FOR
UNPAID WAGES & EXEMPLARY DAMAGES (Chap. 49.52 RCW)»
Although Appellant alleged that “[t]he Federal Fair Labor Standards Act
and...Title 49 of the Revised Code of Washington governed all of her em-
ployment”, she sought relief under state law only, as follows:

II. CLAIM FOR WILLFUL FAILURE TO PAY WAGES
3.1 Defendants, after due notice and demand, by

their acts, omissions, and through their material misrepresen-

tations, have willfully failed to pay Plaintiff overtime wages

due her pursuant to Chap. 49.46. The law authorizes employ-

ees to file lawsuits against employers for the wages unpaid,

plus interest, plus reasonable attorney fees, plus exemplary

damages of double the amount owed pursuant to RCW

49.52.070. WHEREFORE, Plaintiff prays...”

On July 25, 2005, Respondents filed their motion for summary judg-
ment, seeking to dismiss Appellant’s state law claim.” Respondents argued
that Initiative 518 violated the subject-in-title requirement of article IL, sec-
tion 19 of the Washington Constitution, thus rendering the 1989 amendment

to RCW 49.46.010(5)(b) invalid.** Appellants also pointed out that Initiative

518 was unconstitutional because it violated the single subject requirement of

21CP 1-3.

Zcp2.

Z CPp 4-16.

24 CP 10-16; see, also, Respondents’ Reply Brief at CP 105-110.
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article I, section 19.%
The trial court heard oral argument on August 29, 2005, and on Sep-

tember 12, 2005, the trial court issued its Memorandum Decision granting

Respondents’ motion for summary judgment

On September 26, 2005, the trial court issued its “ORDER
GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND JUDGMENT FOR DEFENDANTS”, in which it incorporated its

Memorandum Decision of September 12, 2005.%’ The court’s order stated,

inter alia:

1. Initiative 518, as it relates specifically to the removal
of the exemption from the Minimum Wage Act of any indi-
vidual employed in domestic service in or about a private
home, is unconstitutional in violation of the subject in title
rule;

2. Plaintiff, Melanie Morin, was an individual employed
in domestic service in or about the private home of the defen-
dants, and therefore was exempt from the Minimum Wage
Act, pursuant to RCW 49.46.010(5)(b) as said statute was
written prior to Initiative 518;

3. Because plaintiff Morin was exempt from minimum
wage, she has failed to state a claim upon which relief can be
granted;

4. Summary judgment dismissal of plaintiff Morin’s
complaint, with prejudice, is therefore granted; and

Bcp110.
% Cp 117-121.
27 CP 122-124.



5. Defendants are entitled to recover their statutory attor-
ney fees in the amount of $200, pursuant to RCW 4.84.080.

On October 6, 2005, Appellant filed her motion for reconsideration of
the trial court’s order granting summary judgment. Appellant argued she
should be allowed to pursue a federal law claim, based upon the FLSA.” On
October 6, 2005, Respondents filed their motion to strike Appellant’s motion
for reconsideration on fhe grounds (1) it was untimely, and (2) it raised a
completely new theory of relief.*® On October 10, 2005, the trial court issued
its order denying Appellant’s motion for reconsideration for the reasons
stated in Respondents’ motion to strike.’’

II1. ISSUES PRESENTED
Issue No. 1: Did Initiative 518 violate article II, section 19 of the Washing-
ton Constitution, thus rendering the amendment to RCW 49.46.010(5)(b) un-
constitutional?
Issue No.2: Does the equitable doctrine of laches bar Respondents from
raising a constitutional challenge to Initiative 518 and RCW 49.46.010(5)(b)?
Issue No. 3: Should Appellant have been allowed to pursue a claim under

the FLSA, when her complaint failed to seek relief under the federal statute

8 CP 123-24.
2 CP 125-131.
0 CP 132-33.
3L CP 134-35.



and when she failed to properly raise the issue with the trial court?
IV. ARGUMENT

A. Summary of Argument.

Initiative 518 violated the subject-in-title and single subject require-
ments of article IL, section 19. The ballot title of the initiative was restrictive.
Moreover, the initiative contained two separate and distinct subjects: (1) in-
creasing the minimum wage and applying it to agricultural workers, and (2)
including casual laborers in private homes under the MWA.

No reasonable mind would infer that “agricultural workers” include
“[a]ny individual employed in casual labor in or about a private home”; nor
would the voters who passed the initiative be put on inquiry notice that the
unambiguous reference to “agricultural workers” encompassed an individual
performing “casual labor” in “a private home.” The average voter reading the
ballot title would most certainly conclude that the reference to “agricultural
workers” meant individuals working outdoors in fields, orchards, or in some
other activity related to agriculture, and nothing more.

Appellant’s reliance on the doctrine of laches to bar Respondent’s
constitutional challenge is without merit. Appellant admits that no Washing-

ton court has applied the doctrine to bar a constitutional challenge to a statute,



and the Montana case on which Appellant relies is inapposite. Appellant’s
appeal to policy considerations to invoke the doctrine cannot be considered in
resolving the constitutional challenge. Furthermore, Respondents did not sit
on their rights before raising the constitutional challenge. Until they were
sued by Appellant, Respondents had no reason tq believe that Appellant
might be entitled to overtime compensation.

Appellant’s effort to seek remand to allow it to pursue a federal FLSA
claim is also without merit. Appellant did not seek relief under the FLSA in
her complaint, nor did Appellant raise the issue in opposing the summary
judgmenlt motion. Instead, Appellant first raised the issue in her motion for
reconsideration, which was itself procedurally improper. Moreover, the
proper forum for asserting a claim under the FLSA is in federal court, and
there is simply no reason why Appellant could not have done so. In short,
Appellant was not prejudiced by the trial court’s ruling.

B. The Standard of Review and Article I, Section 19.

An appellate court “reviews the constitutionality of legislation de
novo.”® The party raising a constitutional challenge to a legislative act
““bears the heavy burden of establishing its unconstitutionality beyond a

reasonable doubt’; any reasonable doubts are resolved in favor of constitu-

10



tionality.”*

“Article II, section 19 serves to protect serious constitutional interests.
[Our Supreme Court] has articulated these important interests and the court’s
role in vouchsafing them in a family of cases. The most succinct interpreta-

tion of this provision is in State ex rel. Toll Bridge Auth. v. Yelle,32 Wn.2d

13, 24, 200 P.2d 467 (1948):

‘The purposes of this constitutional mandate are threefold:
(1) to protect and enlighten the members of the legislature
against provisions in bills of which the titles give no intima-
tion; (2) the apprise the people, through such publication of
legislative proceedings as is usually made, concerning the
subjects of legislation that are being considered; and (3) to
prevent hodge-podge or log-rolling legislation. We have de-
clared that when laws are enacted in violation of this constitu-
tional mandate, the courts will not hesitate to declare them
void.””*

Article IT, section 19 has been interpreted “as containing two separate
prohibitions: ‘(1) No bill shall embrace more than one subject; and (2) the
subject of every bill shall be expressed in the title”*> Violation of either of

the two prohibitions “alone is sufficient to render the relevant bill provisions

32 State Grange v. Locke, 153 Wn.2d 475, 486, 105 P.3d 9 (2005).

33 Id. at 486 (quoting Pierce County v. State, 150 Wn.2d 422, 430, 78 P.3d 640 (2003),
quoting Amalgamated Transit v. State, 142 Wn.2d 183, 205, 11 P.3d 762, 27 P.3d 608
(2000)); Citizens for Responsible Wildlife Mgmt. v. State, 149 Wn.2d 622, 631, 71 P.3d
644 (2003).

3% Patrice v. Murphy, 136 Wn.2d 845, 851-52, 966 P.2d 1271 (1998).

¥ Id. at 852 (quoting State ex rel. Toll Bridge Auth., 32 Wn.2d at 23).

11



unconstitutional.”*
C. The Subject-In-Title Rule.

The Supreme Court “has long interpreted article II, section 19 to re-
quire the titles of bills give clear information as to their contents:

*The wisdom of the rule suggests itself, in that the reader,

whether a member of the legislature or otherwise, may, by a

mere glance at a few catch words in the title, be apprised of

what the act treats, without further research. Does the title

of the act in question contain such a statement of the subject-

matter?””’

In Amalgamated Transit, the Court “recognized the particular
importance of [the subject-in-title] requirement in the context of an
initiative, noting that often voters will not read the text of a measure
or the explanatory statement, but may instead cast their votes based
upon the ballot title.”*

Another purpose underlying article II, section 19 “is to prevent the
attachment of an unpopular bill to a popular one on an unrelated subject in
order to guarantee the passage of the unpopular provision.”” In order to

comply with the subject-in-title rule, the title must provide “’notice that

would lead to an inquiry into the body of the act, or indicate to an inquiring

*Id. at 852.
371d. at 852 (quoting State ex rel. Seattle Elec. Co. v. Superior Court,28 Wash. 317, 321,

68 P. 957 (1902) (emphasis added)).
38 Amalgamated Transit, 142 Wn.2d at 217 (citing Wash. Fed’n, 127 Wn.2d at 553-54).

12



mind the scope and purpose of the law.”*® In determining whether this re-
quirement has been met, the court will evaluate “the sufficiency of the titles
of both initiatives and bills by considering the meaning that the title would

convey to the typical reader. Then the court determines whether the contents

of the text of the legislation are reflected in the title.”*!

When the constitutionality of an initiative is challenged under article
11, section 19, the court must review the initiative’s ballot title, not the legis-
lative title.”* “The ballot title is the relevant title where an initiative is voted

on by the people, since it is the ballot title with which the voters are faced

when voting.”™”

In Washington Federated of State Employees v. State, 127
Wn.2d 544, 556, 901 P.2d 1028 (1995), we again articulated
the test for determining whether the subject of an act is re-
flected in its title. First ‘[u]nder Const. art. II, §19, the title is
construed with reference to the language used in the title.” Id.
(emphasis added) (citing Great N. Ry. Co. v. Cohn,3 Wn.2d
672, 680, 101 P.2d 985 (1940) ('[T]he title must be construed
with reference to the language used in the title only and not in
the light of the context of the act.” (emphasis added)). Then
the court must "examine[] the body of the act to determine
whether the title reflects the subject matter of the act.” Wash.
Fed’n, 127 Wn.2d at 556.%

3 State Grange, 153 Wn.2d at 491 (citing Pierce County, 150 Wn.2d at 429-30).

“ Id. at 491 (quoting Young Men's Christian Ass’n v. State, 62 Wn.2d 504, 506, 383 P.2d
497 (1963).

“'1d. at 492. _

“2 Citizens for Wildlife Mgmt., 149 Wn.2d at 632.

® Id. at 632 (citing Wash. Fed’n, 127 Wn.2d at 555).

 State Grange v. Locke, 153 Wn.2d at 493-94.

13



In determining whether a subject-in-title violation has occurred, the
court must confine its inquiry “to the common and ordinary meaning” of the
words used in the title itself, and “references to the text . . . are irrelevant to
the construction of the title . . .. Thetext ... is only relevant insofar as [the
court] must examine the contents . . . in order to discern whether its subject is
adequately reflected in the title.”*’

D. Initiative 518 Patently Violated the Subject-in-Title Rule.

The ballot title of Initiative 518 is clearly restricted to an incremental
increase in the minimum wage and inclusion of agricultural workers under
the MWA. The plain meaning of the words “agricultural workers” is straight-
forward and unambiguous. There is nothing whatsoever in these words to put
the voters on inquiry notice that by voting for Initiative 518 they were also
including under the MWA “[a]ny individual employed in casual labor in or
about a private home.”

Indeed, there is no rational unity or nexus whatsoever between an “ag-
ricultural worker” (who presumably works outdoors with some sort of agti-

cultural product) and an “individual employed in casual labor in or about a

private home” (who presumably works indoors providing domestic services).

3 Id. at 495 (italics original).
14



As such, Initiative 518 clearly violates the subject-in-title rule of article I,
section 19 of the Washington Constitution.

The test is what “the meaning of the title would convey to the typical
reader.”® There is nothing whatsoever in the plain language of the ballot title
that would lead the average voter to suspect that the act itself would apply to
casual laborers in private homes. To hold otherwise would defeat the very
purpose behind the subject-in-title rule. This should be clear beyond any rea-
sonable doubt; indeed, reasonable minds could not conclude otherwise.

Moreover, to uphold Initiative 518 would defeat the fundamental pur-
poses behind the subject-in-title rule, such as (1) to guarantee that members
of the public are given notice of the true subject matter of an act, and (2) to
prevent the backdoor attachment of an unpopular provision to a popular one
on an unrelated subject in order to guarantee the passage of the popular provi-
sion.”” Upholding such policies is of “particular importance in the context of
initiatives since voters will often make their decision based on the title of the

act alone, without ever reading the body of it.”**

4 1d at 492.
T 1d. at 491.
“ Citizens for Wildlife Mgmt., 149 Wn.2d at 639.

15



E. Initiative 518 Also Violated the Single Subject Rule.”

“In making the determination of whether an initiative violates the sin-
gle subject clause [the court will] first look to the ballot title to determine
whether it is general or restrictive. [citation] The type oftitle determines the
type of analysis [the court will] undertake in reviewing an initiative under
article II, section 19.” A general title is one “which is broad and compre-
hensive, and covers all legislation germane to the general subject stated.”™"
By contrast, “a restrictive title is one where a particular part or branch ofa
9952

subject is carved out and selected as the subject of the legislation.

If the legislature seeks this method, and notwithstanding a

% This violation was pointed out to the trial court; however, Respondents reserved chal-
lenging Initiative 518 on this ground, and the trial court’s order was, therefore, limited to
finding that Initiative 518 violated the subject-in-title rule. In asking the trial court to
reserve ruling on the single subject violation, counsel for Appellants was concerned that a
violation of the single subject rule could result in a total invalidation of Initiative 518 and
the subsequent legislative enactment, including incrementally increasing the minimum
wage and including agricultural workers under the MWA. (CP 110) Upon further re-
search, however, counsel for Respondents now believes otherwise, and that this Court
may find unconstitutional only the provision including individuals employed in casual
labor in or about a private home, while leaving the rest of the legislation intact. The
MWA contains a severability clause (RCW 49.46.900) that allows this Court to invalidate
only that portion of the act deemed unconstitutional, which is RCW 49.46.010(5)(b). See,
e.g., Gerberding v. Munro, 134 Wn.2d 188, 197-98, 949 P.2d 1366 (1998); Amalga-
mated Transit, 142 Wn.2d at 227-28; Leonard v. City of Spokane, 127 Wn.2d 194, 201,
897 P.2d 358 (1995). Because this issue involves a party’s right to maintain a claim, as
well as an issue of constitutional law, it may be addressed for the first time on appeal.
See, e.g., RAP 2.5(a); Parentage of M.S., 128 Wn. App. 408, 412, 115 P.3d 405 (2005);
Plein v. Lackey, 149 Wn.2d 214, 222, 67 P.3d 1061 (2003). Accordingly, a discussion of
the single subject rule violation is presented here for the Court’s review.
% City of Burien v. Kiga, 144 Wn.2d 819, 825, 31 P.3d 659 (2001) (citing Amalgamated
Transit, 142 Wn.2d at 207-10 and at 205-06).
51 Gruen v. State Tax Commission, 35Wn.2d 1, 22,211 P.2d 651 (1949).
2 Id. at 23.
' 16



general title could have been adopted which would have cov-
ered the entire subject and authorized legislation upon the
whole of it, the body of the act must be confined to the par-
ticular portion of the subject which is expressed in the limited
title. The courts cannot enlarge the scope of the title. They
are invested with no dispensing power. The constitution has
made the title the conclusive index to the legislative intent as
to what shall have operation. Itis no answer to say that the ti-
tle might have been more comprehensive, if, in fact, the legis-
lature has not seen fit to make it s0.”

“If the title is general and comprehensive, it will be given a liberal
construction . . . If, however, the title is a restricted one, it will not be re-
garded so liberally, and provisions which are not fairly within such restricted
title will not be given force.”**

The single subject requirement of article II, section 19 requires that
“*[n]o bill shall embrace more than one subject’”.” A fundamental purpose
behind the rule is “to prevent the attachment of an unpopular bill to a popular
one on an unrelated subject in order to guarantee the passage of the unpopular
provision.”

Initiative 518 is unconstitutional because the title itself embraces two

separate and distinct subjects. The two subjects are (1) whether the minimum

wage should be incrementally increased, and (2) whether agricultural workers

33 1d. at 23.
54 State ex rel. Toll Bridge Auth. v. Yelle, 32 Wn.2d 13, 26, 200 P.2d 467 (1948).
55 State Grange, 153 Wn.2d at 491.
8 1d. at 491.
17



should come within the purview of the MWA. Thus, it violates the single
subject rule “that no bill shall embrace more than once subject.”

In Amalgamated Transit, the Court concluded that where an initiative
has more than one subject and purpose, and where there is “no rational unity
between the subjects”, and “neither subject is necessary to implement the
other”, the initiative violates the single subject rule.”

Such is the case with Initiative 518. There is simply no rational unity
between incrementally increasing the minimum wage and including agricul-
tural workers under the MW A; neither subject is necessary to implement the
other. The Court’s discussion in Amalgamated Transit makes this abundantly
clear.*®

In Amalgamated Transit, the Court addressed the issue of whether I-
695 violated the single subject rule. The ballot title of I-695 stated: “Shall
voter approval be required for any tax increase, license tab fees be $30 per
year for motor vehicles, and existing Vehicle taxes be repealed?”” In ad-
dressing the single subject violation, the Court stated:

In deciding whether a measure contains a single subject, how-

ever, the constitutional inquiry is founded on the question
whether a measure is drafted in such a way that those voting

57 Amalgamated Transit, 142 Wn.2d at 216-17.
58 14. at 208-11, where the Court provides numerous examples of cases involving com-
prehensive titles and those involving restrictive titles.
¥ Id. at 212.
18



on it may be required to vote for something for which the
voter disapproves in order to obtain approval of an unrelated
law. [citations] Thus, regardless of what is in the Voter’s
Pamphlet or the history of the initiative, the rational relation-
ship inquiry centers on what is in the measure itself, i.e.,
whether the measure contains unrelated laws.%

Although the title of [-695 was general, the Court found it nonetheless
violated the single subject requirement, as follows:

We conclude that I-695 has a general title. However, there is
no rational unity between the subjects of I-695. Similar to the
act in Wash. Toll Bridge Auth. v. State, I-695 also has two
purposes: to specifically set license tabs fees at $30 and to
provide a continuing method of approving all future tax in-
creases. Further, neither subject is necessary to implement the
other. I-695 violates the single-subject requirement of article
I1, section 19 because both its title and the body of the act in-
clude two subjects: repeal of the MVET and a voter approval
requirement for taxes.”

In light of the Court’s holding and discussion in Amalgamated Tran-
sit, this Court should likewise find that Initiative 518 violates the single sub-
ject rule. Simply stated, there is no rational unity between increasing the
minimum wage and applying it to agricultural workers, the subject disclosed
in the ballot title, and casual laborers employed in private homes, the subject

buried in the text of the initiative. The subjects are separate and distinct, and

8 I4. at 212 (citing Wash. Fed’n, 127 Wn.2d at 552; Wash. Toll Bridge Auth., 489 Wn.2d
at 525).
1 1d. at 216-17.
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more appropriately the subject of separate initiatives. Thus, in order to enact
one subject, which a group of voters might find desireable, they are forced to
enact the other, which they might find undesireable.

F. Appellant’s Reliance on the Equitable Doctrine of Laches is
Without Merit.

Appellant argues that the doctrine of laches should bar Respondents
from raising a constitutional challenge to Initiative 518. Appellant’s argu-
ment is a thinly ‘veiled appeal to policy considerations. Such considerations,
however, cannot be considered. It is not “the province of the courts to de-
clare laws passed in violation of the constitution valid based upon considera-
tions of public policy.””

Furthermore, the doctrine of laches simply does not apply to Respon-
dents’ constitutional attack on Initiative 518. “Laches is an equitable remedy
that applies when a party: (1) had knowledge of facts constituting a cause of

action or a reasonable opportunity to discover these facts; (2) there was an

unreasonable delay in commencing the action; and (3) the delay caused dam-

82t is arguable that Initiative 518 actually contains three independent subjects, and that
there is no rational unity between (1) casual laborers in a private home, (2) agricultural
workers, and (3) increasing the minimum wage. However, because the second and third
subjects were disclosed in the ballot title, and to minimize the impact of finding Initiative
518 unconstitutional, Respondents request that the Court limit its ruling to the arguments
raised.
8 Amalgamated Transit, 142 Wn.2d at 206.
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age to the other party.”® Moreover, “delay is only deemed unreasonable if it
occurs “*‘under circumstances permitting diligence™”.%’

The record belov?‘ establishes that Respondent, Clarence Harrell, rea-
sonably relied on the advice of his accountants in determining Appellant was
not entitled to overtime wages. It was not until after Appellant filed her
complaint that he first learned otherwise. Indeed, if anything, the record be-
low establishes that it is Appellant herself against whom the doctrine of la-
ches is most applicable. Appellant worked for Respondents for several years
without receiving overtime compensation. Although Appellant previously
asked about such compensation, it was only after she was terminated that she
actually demanded it. Thus, it was Appellant who sat on her rights to the
prejudice of the Respondents.

Appellant concedes no Washington authority exists for applying the
doctrine of laches in this case. The only legal authority cited by Appellant is
Montana Supreme Court’s decision in Cole v. State ex rel. Brown.* In Cole,

the Montana Supreme Court applied the doctrine of laches to bar Plaintiffs

from challenging the procedure by which the voters approved a constitutional

S Marriage of Anderson, 134 Wn. App. 111, 118, 138 P.3d 1118 (2006).
% Id. at 118 (quoting In re Marriage of Hunter, 52 Wn. App. 265, 270, 758 P.2d 1019
(1988) (quoting Retail Clerks Health & Welfare Trust Funds v. Shopland Supermarket,
Inc., 96 Wn.2d 939, 949, 640 P.2d 1051 (1982)).
% 308 Mont. 265, 482 P.3d 760 (2002).
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enactment.”’ Here, the constitutional challenge does not concern a procedural
defect; rather, the challenge is substantive, and goes to the heart of whether
the enactment itself violates article II, section 19 of the Washingtqn Constitu-
tion.

G. Appellant’s Effort to Pursue a Federal Claim Under the FLSA is
Misplaced Because (1) Appellant’s Complaint Did Not Seek Such Relief
and (2) Appellant Did Not Properly Raise the Issue During the Summary
Judgment Proceeding Below.

Although Appellant’s complaint made passing reference to the FLSA,
Appellant expressly limited her claim for relief to recovery under Washing-
ton’s MWA. Prior to the trial court’s Memorandum Decision and order
granting summary judgment, Appellant made no mention whatsoever of as-
serting a claim under the federal FLSA. Indeed, the first time Appellant
raised the issue was in her motion for reconsideration of the trial court’s
summary judgment order. Moreover, the motion for reconsideration was it-
self improper, for the reasons stated in Respondents’ motion to strike and in
the trial court’s Memorandum Decision denying the motion for reconsiderea-
tion.

Specifically, as stated in the trial court’s Memorandum Decision:

This matter came before the court on plaintiff’s motion for re-
consideration filed without an adjoining affidavit on the tenth

7 1d. at 266, 269, 271, and 274.
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day following the entry of the court’s order granting summary
judgment of dismissal. The motion sets forth no reasons un-
der CR 59(a) on which to base a motion for reconsideration.
Rather, the plaintiff advances a new theory based on the ap-
plication of federal law, which was not plead in plaintiff’s
complaint for unpaid wages and exemplary damages. The
court denies the motion for reconsideration on the basis of
and for the reason that no grounds have been set forth on
which the court can even consider granting relief pursuant to
CR 59(a). Moreover, the court denies the motion on the basis
of and for the reason that it is technically untimely because
the purported affidavit was not served with the motion within
10 days as required by CR 59(b) and (c).**

Moreover, Appellant has not been prejudiced. There is nothing pre-
venting her from filing an action under the FSLA in federal court. This is
particularly true since the trial court’s Memorandum Decision made clear that
it was not ruling on the untimely raised federal claim. Finally, because Ap-
pellant’s only remaining theory of relief, if any, would be under federal law,
the proper forum in which to bring the action is in federal court.

V. CONCLUSION

The judiciary plays a critical constitutional role in providing a check

and balance on the other branches of government. When a legislative act vio-

lates the constitution, it is imperative that the judiciary not allow it to stand.

S8 CP 134. See, also, Respondent’s motion to strike at CP 132-33. Appellant’s “motion
raises new facts (those that [she] purports to submit by way of a belated affidavit) and a

new legal theory based upon the application of federal law. Such new matters are com-

pletely improper on a motion for reconsideration, and plaintiff has failed to meet any re-
quirements justifying reconsideration as set forth under CR 59(a)”. CP 133.
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Our system of government depends upon such checks and balances.

There can be no reasonable doubt that Initiative 518 violated article I,
section 19 of the Washington Constitution. Appellant’s attempt to invoke the
equitable doctrine of laches, and her attempt to raise a new theory of relief
under the FLSA, are without merit. Accordingly, this Court should find that
Initiative 518, and the legislative act based thereon, RCW 49.46.010(5)(b),
are unconstitutional and invalid, solely to the extent that “[a]ny individual
employed in casual labor in or about a private home, unless performed in the
course of the employer’s trade, business, or profession” has been included
under Washington’s MWA. The severability provision of RCW 49.46.900

expressly allows this.”
DATED this § ~ day of Movembse , 2006.
Respectfully submitted,

CONE GILREATH LAW OFFICES

By: e
Douglas W. Nicholson, WSBA #24854
Attorney for Respondents

9 RCW 49.46.900 states: “If any provision of this chapter, or the application thereof to
any person or circumstances, is held invalid, the remainder of the chapter and the applica-
tion thereof to other persons or circumstances shall not be affected thereby.”
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