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In the numerous briefs previously filed ill the Court of Appeals and 

Supreme Court of the State of Washington in this case, the issue has 

\~ariously been presented as: 

1 .  Was the State obligated to provide Brenda King an attorney'! (Brief 
of Appellant. p. 2); 

3. Whether Brenda King 11as a collstitutional right to counsel ill a civil 
case of this nature (Brief of Appellant. p. 15, identifying this is as the 
"tl~reshold question"): 

3. Was the trial court obligated to provide Brenda King with counsel 
when she did not make a request for same? (Brief of Involved Party 
State of Wasliington by Snohomish County, p. 1); 

4. Do either the State or Federal constitution obligate the State to 
provide counsel at taxpayer expense for indigent private parties to 
dissolutioll actions when the parenting or custody of a child is at 
issue? (Brief of Amicus Curiae Robert M. McKenna, Attorney 
General, p. 1); 

5 .  Whether the Washington Constitution requires courts to appoint 
counsel for litigants unable to afford or obtain pro bono counsel in 
cases where basic human needs are at stake (Brief of Amicus Retired 
Washington State Judges. p. 2). 

As evidenced by the Amicus briefs recently filed in this case, there are 

a number of organizations advocating for a new social policy of appointing 

counsel at taxpayer expense to represent indigent persons in civil cases. 

While that concept may have support among individuals who embrace a 

particular political or social agenda. the fact is that the Courts in at least nine 



states which havc addrcsscd thc issue have uniforlnly held there is 110 right 

to appointed counsel at taxpn~cr expense in dolnestic relations disputes 

between private parties (Cases cited in Brief of Respondent, pp. 17 and 19, 

Brief of Involved Party State of Washington by Snohomisl~ County, p. 32, 

and Brief of Robert M. McKenna. Attorsley General. p. 1 1 ) .  The proponents 

of taxpayer supported attorneys in civil cases apparently hope to make 

Washington the first state in the union to find a collstitutional right to 

appointed coullsel in civil cases. 

In their zeal to urge the court to adopt this nem social policy. the 

distillguished judges. scholars. and attolneys who have presented to this Court 

their arguments in hvor  of court appointed counsel in civil cases have 

overlooked the procedural posture of this case. and have therefore failed to 

properly frame the issue before this Court. The record does not contain any 

citation to a pretrial inotion by Brenda King seeking appointrnellt of counsel 

at taxpayer expense. The issue was not raised by Ms. King until after tlie trial 

had been concluded and final orders had been entered by the trial court. 

Brenda King then filed a motion for a new trial, alleging that the Court should 

have appointed counsel for her. CP 64. This appeal is taken from tlie Order 

denying Ms. King's motion for a new trial. The real issue before this Court 

is. therefore: Whether the trial judge abused his discretion in denying Brenda 

King's CR 59 Motion for Nekv Trial. 



The remainder of this brief'cvill focus priinarily on a response to the 

Amicus Bricf filed by thc N o r t l ~ n ~ s t  Women's Law Center ("NWLC"). 

Respondent Michael King respectf~~lly concurs in argunlents presented by the 

State of Washington Attorney General in reply to the various other aillicus 

filings and will not repeat those argurneilts. 

ARGUMENTS 

1.  The NWLC's argunlents concerning the difficulties faced by 
victims of domestic violence have no bearing on the issue of whether 
Brenda King was entitled to a new trial. 

With all due respect for the excellent work the NWLC has done in 

Illany areas of law pertaining to momen's rights. including family law. and 

work in drafting and lobbying he legislature for passage of the Doniestic 

Violence Prevention Act and the Parenting Act (Brief of NWLC, p. I ) ,  the 

NWLC's extensive discussion of difficulties faced by victims of domestic 

violence fails to provide any legal anal^ sis relevant to Brenda King's CR 59 

Motion for New Trial. The NWLC makes no effort to explain how the facts 

of this case fall within ally of the iline possible grounds for granting a litigant 

a new trial set forth in CR 59, nor is ally explanation given as to l ~ o w  or in 

what nlanner the trial judge abused his discretion in deilyiilg Brenda King's 

Motion for New Trial. 

The arguments adva~lcecl by the Northwest Women's Law Center 

appear to be predicated 011 an assunlptioil that Appellant Brenda King was a 

t~ictim of severe and pervasive donlestic violence, and therefore Brenda King 



faced an uphill battle in custody litigation, and Michael King was illore likely 

to prevail. ?'he assumptions undcrl!~ing this argument are inaccurate. contrary 

to the trial court's Findings of Fact, and are not supported by substantial 

evidence. 

The NWLC Brief contains illininla1 citations to the record in this case, 

with the primary exception being that in a footnote on p.2, reference is made 

to six excerpts from the trial testimony which purport to show Brenda King's 

attenlpts to put evidence of domestic violence on the record. Examination of 

that testinlony clearly reveals that there is 110 support for the effort to portray 

Brenda ICing as a battered spouse: 

2 RP 68:14-70. Mike King told a construction worlter who threw 
garbage in one of Milte's landscaping trenches that if he did it again, 
Mike would lticl<his behind. Brenda does not appear to have been 
present. 

2 RP 71:9-73:7. Mike King was arrested during a confrontation with 
a person who objected to where Mike's vehicle was parked. Brenda 
was arrested for jumping on one of the police officers. 

3 RP 85:5-18. Mike has a court hearing scheduled pertaining to a 
domestic violence protection order. There is no evidence as to the 
outconle of the hearing. 

4 RP 95-96. Milte spanked Brenda's oldest daughter. 

4 RP 97:23-24. Brenda claims that Mike is easily angered. 

4 RP 105:1-107:10. An incident which occurred after the parties 
separated, Mike tried to prevent Brenda from driving off in the car 
with the children, grabbed the car keys and tossed them. There are no 
reports of injury resulting from this incident. 

Brenda King was allolved to testify in narrative forin during at least 



two extended periods of time during the trial. once in the for111 of cross 

csami~lation after she had becn called to the stand by Michael King's 

attorney. 1 RP 39-42. and again \vl~en she called herself to the stand during 

the preseiltation of her case in chief. 4 RP 86-145 and 5 RP 35-66. While 

she testified that Mr. King had a volatile temper and that he had spanlted the 

childrei~, on none of these occasions \vhen she mas permitted to testify at 

length during trial did Ms. King claiin that Michael King was physically 

abusive of her during their marriage. 

The court appointed guardian ad litem filed her initial report in May. 

2005 (approximately eight months before trial) Ex. 10. The initial report was 

necessary because Brenda King had expressed an illtent to relocate the five 

children (the three children of this marriagc and Brenda's two children from 

prior relationships) to Grayland, Washington, where she intended to reside 

with an old boyfriend and his two children. Ex. 10. The report acknowledges 

that the guardian ad litem mas aware of the fact Brenda King had made 

allegations of donlestic violence. Nevertheless. after thoroughly investigating 

the circumstailces of the proposed relocation, the guardiail ad litel11 

recoilliilended that the children be placed iinmediately with their father, 

Respondent Michael King. It was noted that Brenda King appeared to be 

"highly n~anipulative" and that she becomes extremely pushy and has no 

bouildaries when things do not go her way. The guardian ad litem witnessed 

this first hand. as she caught Brenda King behind her assistant Judy's desk 
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reading the ]nail that Judy had jiist opened. The report and recomme~ldation 

no doubt avoided \what would have been a disastrous 111ove to Grayland, as 

the guardian ad litem found that Brenda King had not related critical 

infornlatioll to her fonllcr boyfiiend. \t 110after learning the true facts from the 

guardian ad litem witlidre\v his offer that Brenda and Iier five childre11 move 

in with him. Ex. 10; 2 RP 78:14-S0:7. 

The guardian ad litel11 testified on the second day of trial in January, 

2006.2 RP 75- 165. and again gave her recoln~nelldatioll that the best interests 

of the children would be servcd by placing their primary care with their 

father. Michael King. 2 RP I 03 : 17-106:1. Despite extensive cross 

examination by Brenda King. the guardian ad litem did not characterize Ms. 

King as an abused spouse. 2 RP I 07- 16 1. 

The Parenting Plan adopted by the trial court does not include any 

findings at Sections 2.1 or 2.2 regarding a basis to illlpose ally restrictions on 

the father, Michael King. CP 250. The court did inake the following specific 

findings regarding Brenda King's illvolvelllent or conduct which may have 

an adverse effect on the children's best interests: 

A long-term emotional or physical iinpairlneilt which interferes with 
the performance ofparenting functions as defined in RCW 26.09.004. 

The abusive use of conflict by the parent which creates the danger of 
serious damage to the children's psycl~ological development. CP 250. 

The court also found. as set fort11 in the oral decision which was incorporated 

into the Findings, CP 77-136. that there was no credible evidence the father 



had physically hurt allyone deliberately or in anger. with the exception of one 

iilcident of excessive corporal discipline of Brenda's oldest daughter years 

ago. The court also stated that thc wife's effort to paint Michael King as an 

abusive husband. was "a bit of the pot calling the kettle black'' CP 97. 

2. The Northwest Women's Law Center's effort to introduce 
expert testimony at this time should be rejected. 

The Northwest Women's Law Center briefpurports to offer numerous 

expert opinions on domestic violence, suggesting among other things that an 

abusive father is inore likely to seek sole custody than a non-abusive father, 

and that an abuser who contests custody is likely to prevail, Brief of 

Northwest Women's Law Center, pp. 4, 5 .  It is even suggested at p. 8 that 

judges deciding custody issues may consider abuse to be irrelevant uiiless the 

childre11 have been injured or have witnessed the abuse. While none of these 

opinions are germane to the issue before the Court, i.e., whether or not 

Brenda King is entitled to a new trial because she was pro se, it should also 

be noted that none ofthese purported experts testified at trial. Their opinions 

are not part of the record before the Court on this appeal, and should not be 

considered. 

3. The Guardian ad Litem thoroughly investigated the facts and 
more than adequately protected the best interests of the children. 

The trial court found that the guardian ad litem in this case was a well 

respected and experienced guardian. CP 100. T11e guardian ad litem testified 

extensively at trial and two written reports were admitted into evidence, 2 RP 



76- 164: Ex. 8 and 10. 

The guardian ad litem \I as concerned that Brenda's oldest daughter. 

who was under eighteen at the time. was the one in fact parenting the 

children. 2 RP 89:19. The GAL mas also concerned that Brenda had cut off 

her oldest son's contact uith Mike. \vho was not his father but was the only 

person he had ever Itnown as his dad. 2 RP 90. It was also noted that the 

children had significant problems in school while they were in Brenda's 

primary care. 2 RP 98. 

The guardian ad litem spent an inordinate amount of time listening to 

Brenda T<ing. 2 RP 130. U'licn Rrel~da tried to discredit her for not 

contactiilg sonxe of thc collatt~~.~tl tvllo had bern ide~lrificd. the trial a ~ l r c e s  

judge co~llmented that tile guardi;l,ll ad iitenl had already expla~ned she did not 

contact other ii~dividuals because there was so much information, there were 

declarations from Inany of those people in the court file. and there was 

enough information that she did not find it cost effective to spend additional 

time contacting nlore people. 2 RP 132: 12-25. 

4. Brenda King was not denied meaningful access to the courts. 

The NWLC suggests at p. 15 that a victinl of domestic violence inay 

be indirectly denied access to the courts, apparently reflecting the arguments 

previously made by appellant Brenda King under Article 1, $ 10 and Article 

4, $ 5  1 and 30 of the Washington Constitution. As stated in the Brief of 



Respo~lde~ltat p. 16. quoting annotation at 85 ALR 3d 985. courts that have 

addressed the issue of appointcld counsel for an indigent in an action for 

divorce or separation have disti~lguisl~ed Bou'u'ie I,. C'ol~necticzlt(1971) 401 

U.S. 371. on the basis that lack ol'counsel does not deny a litigant access to 

the courts. The Attorney General provided a Inore comprehensive response 

to the "meaningf~~l access" arg~~rnent at Brief of Iiobert M. McKenna, 

Attornev General, pp. I6 - 20. 

While suggesting that Brenda King was somehow denied access to the 

courts due to the fact she Ivas pro se. the NWLC offers no explanatio~l for 

why Ms. Icing did 1101 take lid1 advantage of the offers of help lvllich were 

extended to her as detailed in a declaration filed in support of ller Motion for 

New Trial. CP 56-59. As pre\riously discussed in the Respondent's brief. 

p. 22-23, pro bollo counsel was ready to assist Brenda King in bringing a 

illation for contiiluailce in order that she might make additional efforts to find 

counsel. but she did not avail herself of this assistance. CP 57: 7-9.' 

Brenda King was certainly not denied access to the courts in any sense 

of tlie word. She participated fully in the proceedings, as evidenced by lier 

extensive testimony. cross-examination. as well as evidentiary objections 

Regrettably, the heading for this sect~on of Respondent's brief contains a misstatement as 
to the nature of assistance offered by pro bono counsel. The statement that pro bono counsel 
was available to file a riiotion for appointment of counsel is incorrect. and Respondent 
apologizes for this error: the argument 1s correctly stated in the body ofthe brief, i.e., that pro 
bono counsel would have ass~sted \I it11 a motion for continuance of trial so Ms. King could 
attempt to find an attorney to represent her, as set forth in the Declaration cited above 
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\~.Iiicli appear tliroughout the Report of Proceedings. The record also reflects 

that shc was rcprescntcd b> counsel far several months during tlle pretrial 

proceedings. C P  42. 181-184: 5 RP 53:6-9. and presumably could have 

brought any motions she desired. including a i~lotion for court appointed 

counsel. 

5. The foreign law described by the International Law Scholars 
is not properly pleaded, and should not be considered. 

In addition to suggesting [hat international law may be instructive in 

this case. the Aiiiicus Brief of lliternatioiial Law Scholars and Professors 

argues that the Iiiterilational Co~~eiiant on Civil and Political Rights (ICCPR) 

has bee11 iiiterpreted to include t!~eright to counsel in civil 111atters and the 

claiin is then nlade that t l~e State oE1Vashingtoii is "priniarilq responsible" for 

ilnplernenting provisions of the ICC PI< I clatiug to marriage, d i ~  orce. and care 

of cliildren. There is no record in this case of pleadings pertaiiliilg to foreign 

law, as required by Civil Rule 9(1<).and all issues before the Court sl~ould 

therefore be governed by the laws of the State of Wasliington. CR (9)(k)(4). 

6. Public policy collsiderations raised by all five Amici would 
more properly be addressed to the Legislature, and have no direct 
bearing on Brenda King's request for a new trial. 

As noted by the Attornev General's Respoilse to Amici. a11 five of the 

briefs devote substantial attention to public policy considerations, rather than 

to the applicable coiistitutional question. None of the briefs provide 



argument on the issue of whether or not the trial judge abused his discretion 

wl~enhe denied Brenda Icing's ]\/Iolion ibr a Ncw Trjal. 

Whilc Respondent concurs with all argulllents made by the State of 

Washingtoll Attorney General and respectiillly urges the Court to reject 

Appellant's attempt to create a neu co~lstitutional right respecting 

appoint~nentof counsel for indigcnt persons in civil matters, Respondent also 

respectfully subinits that it is not necessary for the Court to reach that 

constitutional issue in this case. The record clearly establishes that Brenda 

King had ample opportunity to consult with legal counsel prior to trial and 

\\as represented for se\lasal months by an  sttorney n h o  appeared in this case 

on behaif of Ms. Icing in Januzu.y, 2d05. Ne\erthelcss. qlle did not make a 

request t j r  appointment of counsel at taupaycr expense until after the Decree 

of Dissolution had been entered. The Amici briefs all focus on the issue of 

whether there is a right to appointed coulisel in cases of this nature, but no 

authority has been cited for the proposition that Brenda King is entitled to a 

new trial because she was pro se. There is no argument that the Inere fact 

Brenda King was pro se at trial constitutes an "irregularity in the 

proceedings" under CR 59(a)(i) and. considering the guardian ad litem's 

strong recomnlendatioils that the children have their primary residence with 

the father. there is no argu~lleilt that tlie trial court ruling falls below the 

.'substantial justice" standard of CR 59(a)(9). The trial court findings 
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regarding Brenda King's emotional impairment and abusive use of collflict 

are supported by substa~ltial eviclencc. and the decision to place the children 

in the primary care of'thcir fathcr certainly worlts substalltial justice. 

CONCLUSION 

'rhe trial judge properly dcnied Brenda King's Motion for aNew Trial 

ii~lder CR 59 and the denial of tlie motion cannot be said to be an abuse of 

discretion. There is no constitutional right to appoi~ltlneilt of coullsel at 

taxpayer expense in cases of this nature. either under due process. equal 

~~rotection,privileges and immunities. or any other state or federal 

constitutional pro~isions. but e - \ w  if ~11~11  a sight existed. Michael King and 

tlie chil~lreli are elititled to ~c l ; ,~upon t112 finality ol'the trial coi~rt ruling, and 

they should noc be sul~jcc~eci to n secoiid trial. This apl)eal should be 

dismissed. 

Respectft~lly submittccl this 23"' day of April. 2007. 
I 

Brad e . Crosta, SBA 81057 1we

CROSTA AND BATEMAN 
Attorneys for Respoildent 
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