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1. RESPONDENTS FLOG A DEAD HORSE IN ORDER TO TRIVIALIZE PETTTIONER'S

PLEADINGS .

The respondents try to trivialize petitioner's pleadings by |
attempting to convince this court that Mr Richey's sole motivation is
to wrangle a transfer to a Scottish prison. This is a horse the
respondents have previously flogged to death.

Mr Richey does not deny harboring a desire to return to his
homeland, no less than an mican in a Scottish prison desires to return
to the United States. However, Mr Richey ha;s’ never made demands nor
threats to achieve this aim as the respondents félsely claim. Mr Richey
did offer té drogv hls 1ega1 challenges in the US J.n eXchange for a prison
transfer under the treaty, but Mr Richey intended to raise the important
issues now before this court: in the Internatlonal Court of Justice.
Litigants in the ICJ are -assmgned legal representation. Under the US
| legal system, petitioners are not appointed representation and, frankly,
pro-se litigatidn is a scary ‘proposition. A pro-se litigant must traverse
a difficult road laden with procedural pitfalls devised to catch the
unwary. | o

In the respondents 'Re'sgonse, they éttempt’ to shove Mrv Richey into
such a procedural pitfall. -ﬁ'hey incorrectly claim that he has previously
repeatedly raised the same issues that are now before this court, and
that these issues should now be barred.

In 1991, Mr Richey filed t-hé only PRP that ch'allengea his criminal
restraint, However, the J.ssues ‘were nat heard nor consxdered because

the PRP was dismissed as untlmely filed.' Dismissal of issues does



not bar bringing the issues in a subseguent petition providing said

issues were not determined on their merits. See PR of Hankerscn, 149

Wn.2d 695 (2003); PR of Stenson, 150 Wn.2d 207 (2003). A Certificate
has been filed in Mr Richey's case, pursuant to RCH 10.73.140, that
certifies the issues he has raised have not éreviously been heard,
considered, nor ruled upon, but were dismissed as untimely. .

Mr Richey's other PRPs challenged prison infraction hearing
decisibns and therefore have no bearing on the issues befOre this court.
Mr Richey's appeal, currently pending review by this court:,vva'lsb has
no bearing on the immediate i_éSues. The appeal is strictly confined
to the issue of whether Mr Richey's direct appeal should be reinstated
because the Superior Court ‘ad.(r'niw’v;ted it failed to follow the law in
advising Mr Richey of his app‘ellate‘ rights.

II. THE RESPONDENTS VERY OWN ARGUMENT REVEAL THAT NO FACTUAL BASTS

- EXISTED IN “WHICH 70 SUPPORT THE ELEMENT OF PREMEDTITATION IN

MR RICHEY'S CASE,

Respondents admit that Mr Richey pled guilty to a nonexistent crime,

but they also state that he pled to the lawful crime of attempted

intentional murder. See Response, page-7, line-1 and 21; page-8, line-7;

page-10, line-6; page-11 . footrote,

To support the argﬂment,“ ‘the respondents’assert that there is a
sufficient factual basis to 5upport the element of attempted intentional

murder. They direct this court to their exhibit at their Appendix C,



"Stipulation to Real Facts." See footnote on page-11 of STATE'S RESPONSE

10 PERSONAL RESTRAINT PETITION. The Real Facts state that Mr Richey

- entered the Military TV and Stereo Store "to purchase a television set,”
and it goes on to state that Mr Richey shot bot,h' store employees after
becoming upset over the hidden cost of a television set he was
purchasing. |

It is certainly true that attempted intentional murder could be
' inferred by the Real Facts described in Appendix C. However, Mr Richey
was never charged withattempﬁed intentional murder, wh_ich. is actually
an element of second degree m:rder,.' |

The respondents misguided arguments affirm and support exactly
what Mr Richey has obntendeé all along. No factual basis exists in his
case to support the element of prémeditatiom As the respondents very
own arguments clearly shcw, facts might ex:a.st to support the element
_ of J.ntentlonal attempted nmrcier, but not premeéiltatlon. Preme:htatlon '
is an element of 1° Murder that is distinct from intent. See State v.

Broocks, 97 Wn.2d 873 (1982). Premeditation and intent are separate

elements. See State v. Bingham, 105 Wn.2d 820 (1986).

- IIL. RESPONDENTS ARE WRONG TN ASSFRTING THAT FUAMAILA IS THE GUIDING

CASE THAT AFFECTS MR RICHEY.

The respondents argue that Mr Richey's case is similar to the case

of In re PRP of Fuamaila, 131 Wn.App 108 (2006}, in which the Court
of Appeals held that where there are two or more alternative ways to
commit a crime, it is pemissible to charge both alternatives in the



same count and “[a] defendant does not have the right t_oﬂ plead guilty to
just cne of the altemtive" means (citing Bowerman). However, a trJ.al
court still must find a factual basis to support each element of a crime.
See In re PRP of Keene, 95 Wn.2d 203, 210 (1980); Washington v. Pdﬂell,

29 Wn.App 163 (1981);,_1":1 re Barr, 102 Wn.2d 265 (1984); Crr 4.2(&.),,

Mr Richey's case 1s not“ similar to Fuamaila for that crucial
requirement. No factual basis exists to support the element of
premeditation in Mr Richey's case. The Fuamaila decision regarded the
question of whether a defendant can be Mged with alternative means of
a crime, This point ig not ,in.'dispute here. But Fusmaila was charged and
convicted of ‘alternate means of a crime; therefore, although one
alternate means was invalld, hls conviction for the valid means still
. stocd. Not so in Mr Richey s case where he was charged with alternate
means but conv:.cted of only one means. The Judgment and Sentence clearly
states that the trial court spec1f1cally found Mr Richey guilty of only
one means; RCW 9A.32,030(1)(c)+020, which is an invalid crime.

The only question in Mr éichey's case then is ﬁvhether his Judgmént_ | '
and Sentence is a clerical ier:i:'ar or a judicial error? Thé guiding case is

therefore not Fuamaila as:t”hé.respondents incorrectly claim. It is

Presidential Fstate Apartment Association v. Barret, 129 Wn.2d 320
(1996) {involving civil rule"éounterpart to CrR 7.8(a)). Under
Presidential, iﬁ the court didn't state its intent on the record, the

error is not a correctaole error. .
The respondents failed to address this crucial gquestion raised by
the presiding authority in Presidential, which is telling. On the




contrary, they claim that underlying documents may not be used to assess
whether a judgment and sentence is valid on its face. But this argument
belies Presidential and In the PRP of Hememway, 147 Wn.2d 529 (2002).

The documents considered as part of a plea agreement can be used to
determine the facial Validity of the judgment and sentence, Id. at
532-33.

Presumably, the respondents avoided referring to the underlying
documents in Mr Richef‘;s’ case for the obvious reason that those documents
do not suppert their claim that Mr R;i.chey“‘s Judgment and Sentence
contains é clerical ermzf. The documents support the fact that Count
II in Mr Richey's Judgment and Sentence is'a judicial error,

The elements described in Mr R,ié:hey"s pleaﬂagi:eezﬁent, to-which
he pled guilty, that weve charged in the Amended Information, did not
describe premedif:ation; ‘IheReal Facts at re.spcndeht‘s‘ Appendix C,
completely denies premeditation. Mr Richey's statement in his plea
agreement completely denies premeditation. And the trial court record
at sentencing shows that the State resolved to dﬁap the element of
" premeditation because 1twas "in substantial question” and that the»
trial court adopted this resolution. As a result, the trial court never
questioned Mr Richey over the element of _prermditation,, See attached

Trial Record,

Mr Richey's Judgment & éentence clearly shows that the trial court
specifically found him gullt:y of only RCW 9A.32.030(1)(c) +9A.28.020,
attempted felony murder, This renders the Judgment and Sentence invalid

on its face. It has long been recognized that a Judgment and Sentence

=6



based on a conviction of a nonexistent crime entitles oné to relief

on collateral review. E.g. Ex Parte Lombardi, 13 Wn.2d 1 (1942).

To support their claim that Mr Richey's Judgment and Sentence is
a clerical error, respondents argue that Mr Richey's case is similar

to In re PRP of Mayer, 128 Wn.App. 694 (2005), in which Mayer's Amended

Information and Judgment and Senterice contained errors that convicted
him of more sever crimes than that described in Mayer's plea agreement,
But there is nd'Sj;ni-lafity connectlngMaxer's and Mr Richey's case.
‘Mayer's plea agreement and his Amended Information c’iescribed the
elements of secend deéi'ee murder to which he was pleading guilty, and -
a factual basis exi‘stéd'bn:'thé record to support this lesser crime. .
Also, the court did not state“itsv: intent to £ind Mayer guilty of the

more sever crimes, therefore, an obvious clerical error was evident.

Again, the respondents are misguided. The relevant case to determine

whether an exrror is clerical or judicial is Presidential. In Mr Richey's

case, the state proposed a resolution to drop the element of
premeditation and the court adopted that _re‘solﬁtion,. In Mr Richey's

plea agreement, the "elernfe’nts"to”x}yhic:'h he was i:)leading guilty do hot |

- describe éraneditatim. Mr Richey's_ plea statement _cmnpleteiy denies -
prexmdltatlon Finally,-'tﬁé Real Facts, upon which Mr Richey's conviction
rests, completely dénies’ pifé&ieditaticz’a,- There was no factual basis for
the court to convict Mr Richey of the element of premeditation and the -
record clearly supports this, Inexplicably, the element of vpremeditation
remained in the Amended Infomatmn in Count II, and this was a

Scrivener's error. YA prbsecutor"s Information must be based on his

i, .



belief there is good ground to support the allegation." See CrR 2,1;

CR11; State v. Cameron, 30 Wn.App. 229 (1991). The prosecutor stated
in the trial record that a "substantial question" existed whether they

could prove premeditation in Mr Richey's case.

IV, MR, RICHEY SHOULD NOT BE REMANDED TO THE SUPERTIOR COURT

TO AMEND HIS JUDGMENT

The respondents sﬁggest that Mr Richey's case be remanded to the
Superiocr Court.se"that Count II of his Judgment and Sentence be chénged
to RCW 9A.30.32 1('11':) (a){v+9A.¢28.’020, attempted pfemeditated murder. They
argue that a clerical error réguires such a correﬂtion.: But a ciérical
error is not what occurred in this case. The State Supreme court has.
held that the trial court must state its intent on the xecord at the
original sentencing hear::.ng. If it didn't do that, the arror is not

correctable. -See Presidential, Supra, at ,{324-25.‘

The US Supreme Court has held that it is a fundamental due process
violation to convict a person for a crime without proof of all the

elements o‘f‘ the crime, SeéﬁFiére v, White, 531 US 225, 228-29 (2001).

But this is what the r‘es‘ﬁondents are asking. The court cannot g@'back,
rethink the case, and enter an amended Judgment that does not Eind -
support in the trial record '

The proper remedy is to vacate Count II and remand for resentenc:mg,
or allow Mr Richey to withdraw his plea af_guilty. Due -process requires
this. L

-8



V.THEREMAIDDEROFMRRICHEY‘SGLAE@SAREEXEMPTFRQMTHE

ONE YEAR TIME BAR

The respondents claim, without argument, that the remainder of
Mr Richey's claims are time barred, or were previously rejected in FRP
No. 15638-5-II. |

The remaining claims, as argued in Mr Richey's Petition, render
his Judgment anc}Sentémce facially invalid, and in accordance with RCH
10-_73,000,; these elaims éﬁe exempt from the one. ye‘ar time bar,

None of the cla:.ms have :arﬂviously before been heard, conss.dered,'

- nor ruled upon by’ thi., court ‘They should now be heard

Dated this Q@, asy of - Novenber 2006,

Respectfully submitted,

C;E/Emmey, 292BML
Clallam Bay Correctidn Center .

1830 Eagle Crest Way
Clallem Bay, WA, 98326
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IN THE SUPERIOR COURT INT%%? FOR THE_COUN%Y OF PIERCE
FILEL :
IE

SMEPENTPLERESRTNGTON

STATE OF WASHINGTON,p . JU% 2£ ﬁ%g P.M.

Plaintiff, STy WASHHGTON
. ° I%%%ER?@TELJ\IX‘!‘}E of EAK cEPUTY
vs. e NO. 86-1-00658-5
L ) :
THOMAS WILLIAM SINCLAIR RICHEY, ) :
| | - ORIGINAL
: Defendant. : » ) »
_________________________________________________________ [
[ anvy
’ =
VERBATIM REPORT OF PROCEEDINGS ™o
>
_________________________________________________________ g
(c: P
«<
Ca

BE IT REMEMBERED that o% the 23rd davy of April, 1987 the
above-captioned cause came on duly for hearing before the
HONORABLE D. GARY STEINER, Superior Court Judge in and for
the County of Pierce, Sﬁate of Washington; the following

proceedings were had, to-wit:

APPEARANCES
FOR THE PLAINTIFF: _ CARL HULTMAN

Deputy Prosecutor

FOR THE DEFENDANT: LARRY NICHOLS
Attorney at Law

Reported by
Angela McDougall, CSR, RPR
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MORNING SESSION
APRIL 23, 1987

MR. HULTMAN: Good morning, Your Honor. The
matter before the Court this morning is the matfer
of the State of Washington versus Thomas William
Sinclair Richey; 86-1-00568-5." Mr. Richeyv is
present in court with his attorney Larry Nichols.
I'm Carl Hultman representing the Statelof
Washington.

Your Honor, we are before the\Court this
morning having re%ched an agreement:; théL'is, the
State with the defendant and his attorney as to the
resolution of this case. We last were before the
Court when the State indiéated that it had reviewed
this case in light of the further material that ha@
been supplied during the course of investigation and
pendency of the charge in this case; the defendant
having been charged with aggravated murder in the
first degree and the State initially having sought
the death penalty invthis case. At that last
proceeding, the State indicated to the Court its
desire to withdraw that notice of intention to seek
the death penalty and simply proceed on the charge
of aggravated murder in the first degree and a joint

count of attempted'murder in the first degree.
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Since‘that timé, we have engaged in extensiye.
discussion and negotiations with the defense. The
State and the defense have now arrived at a
resolution of this case which we would ask the Court
to review and approve and proceed with. = That
resolution is as follows: The State is prepared to
file an Amended Information which now reduces -- the
order of chafges when this was originally charged,
for reasons I'm not aware 6f, Count One was charged
as attempted murder and Count Two was charged as
aggravated murdeﬁ in the first degree.

In the Amended Information, as well as
reducing the murder charge to one of murder in the:

first degree, not aggravated murder in the first

degree, I have reordered the charges in the Amended

Information so that murder in the first degree,

which is actually felony murder in the first degree,

"becomes Count One and attempted murder in the first

degree becomes Count Two.

I would ask the Court to accept this plea
resolupion and I will describe it in general terms
for the Court's determination as to whether the
resolution appears to be in the interest of justice
pursuant to 9.94A.090 and the standards set out in

9.94A.450.
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. The State is-reducingvthe'murdér chargeg to:
felony murder in the first degree, 1eaviﬁg Count Two
fhe same as originallyv charged, attempted murder in
the first degree. The State and the defense havé
entered into a stipulation and agreément that the
Court should exercise its discretionary powers under
the Sentencing Reform Act and impose an exceptional
sentence in this case, one of 65 vears ér translated
into months, 780 months, I believe, under the
Sentencing'geform Act.

The State-&eels, and the defense I think
wouid join in this, that this plea resolution is in
the interest of justicé for a variety of reasons.
Paragraph No. l{ the elements thatlﬁe afe removing
from the éharge by amending it to felony murder in

the first degree with respect to the victim,

-Arlene Cosner, is the ' element of premeditation. The

State feels at least»g;spbstantiél:iSSue:has7beenT
ralsed by evidence presenﬁed both by the
investigation of the crime itself and subsequent
thereto by the product of psychiatric and
psychological evaluations which Weﬁt into the
psvchiatric and mental health historyv of the
defendant as well as the problems of actually the

influence of intoxication by way of drug usage on
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the day in question. -

We feel that this éleﬁent, which would be a
necessary element to support our charge of
aggravated murder in the first degree, is in
substantial guestion. That a plea resolution such
as this is in thelinterest of justice; "Number one,
it does provide the Court with the opportunity'to

impose a substantial punishment measured against the

circumstances of this crime, i
ggi@?Sjofﬁéféimilar3typé35fIt is a fair punishment
thch both victims in this case, Mr. Scott Sanford,
who was the victim of Count Two of the attembted
murder in the first degree is present in court this
morning. Mr. Sanford and his family are here.

The plea resolution with respect to
Count One, the murder charge, has been approved and
endorsed by Mr. Robert Cosner who lives out of staté
in Minnesota who is a widower and survivor of
Arlene Cosner the victim of Count One. He has been
kept aware of all the plea negotiations and the work
that T had been doing on this case. |

He was contacted by me personally as we
selected this morning's date and time to resolve
this case and reminded again- that this is what we

are going to do. He expressed his approval of it.
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I further reminded him that under the

Victim's Rights Act he had a right to be present td

present in writing or by other means any information
he wished the Court to consider. He did not wish to
present any further information. He simply wishes
to be advised as to the fact that the case was
conéluded after we resolve it this morning. He did
not wish to be present and did nét wish4to'make any'
statement. He does appro?e of the resolution.

The State feels that those are important
factors in the Cahrt‘s decision, but they are not
the only ones the Court should consider. The Court
should consider some of the other factors the State
has in terms of dealing with this question of

premeditation of which I have already mentioned a

couple of them.

In addifion to that, during this taking of
the statement of Mr. Richey, Detective Tom Lawrence
asked how his military training might have had
éométhing to do with‘what occurred in this
situation. He then went into a discussion about his
training as an Army Ranger and how it may have

created in him a certain response to resort to

violence in terms of situations of stress while

trying to make sure with Mr. Lawrence that he didn't
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7
believe his Ranger tra;ning in any way encoﬁraged
his response in this sitﬁetion particuiarly. That
is, they didn't teach him to shoot store clerks
because of his misunderstanding about the price of
the purchase he's making.

He still made some indication and there is
some indication that Ranger training is a very
intensive kind of training where people are, in
fact, taught?te*becbme;veryyuse.to~the’idea-of%using§

violence_asfresponSes&te_Situations where .they find -

themselves or feel themselves to be 1n jeopardv

That klnd of tralnlng went into some of the
psychiatric -- or the awareness of that kind of
training went into some of the psychiatric opinions.
I might say that out of five total psychiatric and--
psychological evaluations that were done on

Mr. Richey, three of the ones. that.wene.done-for the:

_defense 1ndlcated substantlal questlon in the

psych;atrlst S, mlnd as to whether or not he had a

sﬁifmgmentsmentalwcapa01ty at the time of the'crlmeﬁ

Given all of his background, hisfgammly;history of

violence, the tralnlng he d had .drug- ingestion,
there was a substantlal question in their mind
whether or not he had the mental capacity to form a

premeditated intent and whether or not that capacity
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~was_diminished by these kinds of factors.

Other factofs that we feel the Court should
consider and that we have considered are
stétistically and historically there is far more
‘eppg by a case that's resolved by a guilty
plea thaﬁ there is one resol&ed by trial. There are
far more opportunities for problems to occur, errors
to- occur that may result in the settinglaside of a
Verdict and sentence in a case that's gone to trial.
So there are very practical reasons thén for
resolving a casefsﬁch as this in this fashion.

There are other factors that include the

stress to be put on victims and witnesses who may

" have to testify'at a trial, under the stresses of

that trial, and that concern of the State focuses

both on the victim's involvement for Scott Sanford

and on the widower involved. ,ALSOA-DeﬁeC?iYQ
Thomas Lawrence, who the Cournga§ bé“;;$£érR
undervent brain surgery this last £all and has
méé&é;iigﬂ;éfiféaﬁgéémw£ﬁe.Shériff‘s Office. He has
new problems both_with memory retentibn.and with
beihg”é;wigneQS"in a court;;g;:-”“*'~” -

These kind of factors are matters that the

State feels the Court should consider as the State

has in arriving at a decision in light of the
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9
stipulated faéts, in light of the factors admitted
by the defense,‘énd in light of the.fact the defense
itself is agreeing to this exceptional sentence .
upward as a matter‘of_plea resolution. Then the
totality of this plea resolﬁtion is in the terms of
9.94A.090 and the interest of justice.

THE COURT: Let me recount this in rather
ordinary language to make sure we are on the same
wavelength and that the people in the audience
understand.

'To start off with, it started as a first
degree aggravated murder charge and the prosecutor,
on the basis of the information it received,
withdrew the request for the death penalty, feeling:
that the prosecution may not.be’able to prove the
absence of mitigating circumstances for death. That
is step number one.

Is that correct?

MR. HULTMAN: That already occurred.

THE COURT: That is within the province of
the prosecutor to withdraw the request for the death
penalty.

The second stage is the question of an
agreement or reduction to first degree felony murder

from aggravated murder, reserving the right to life
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.without parole.

The first degree aggra?ated ﬁurder, iife
without parole, requires proof beyond a reasonable
doubt of premeditation. On the basis of all the
information you have received, you.feel that there
may be some serious queetion as to proof in that
matter and the question of how the jury would rule
iﬁ that matter. | |

Is that substantially correct?

MR. HULTMAN: - Yes. The State d
the question, obéiously,.be@ausewweﬁfeeliitvis-one

of the con31deratlons the Court should make in terms

of the exceptlonal sentence But we feel it is a

subetantial questlon that, glven all the other
factors and put into the mix of all of this,
justifies the resolution that we are proposiné
today. Yes.

THE_COURT: This plea of guilty will be to
first degree felony murder and attempted murder.
The standard range for those offenses is in the area

w..The

agreement that you have is that that would be
enhanced by finding of an exceptional sentence for
aggravating circumstances within the Court's

discretion and in the interest of justice pursuant
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11
to the matters that you have recited for a
recommendeq sentence of 65 years; )
Is that right?
MR. HULTMAN: Yes,_Your Honor.

THE COURT: The defendant is how o0l1d?

»MRTAHULTMAN:_
the crime was commitééé.

THE COURT: 65 and 19, he would be-age 84 at
the time of release. |

MR. HULTMAN: That is absent consideration of
good time. ' Good itime consideration mixed into that,
that could reduce the possible release date
substantially ﬁo sémething around the age of 60.

THE COURT: If he displays exemplary beha?ior
while in prison for the 40 odd some years/ he can
conceivably be released at 61 or 62. 1In the\absence
of that, it could be as late as age 84.

Is that correct? |

MR. HULTMAN: That is correct.

MR. NICHOLS:’,We agree.

THE COURT: Let me hear from Mr. Sanford for
just one minute before I take the plea.

Mr. Sanford, do vou want to come forward,

- sir?

Good morning, sir.
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MR. SANFORD: ° Good morning.

THE COURT: I don't want to put you thrbuéﬁ a
lét because I imagine this is difficult for &ou.
Your full.name is Scott J. Sanfbrd. You were one of
the victims in this matter?

MR. SANFORD: Yes.

THE COURT: I assume that vou've had a full
opportunity to discuss this with the présecutor and
think about it with your family and all that.

MR. SANFORD: I have.

THE COURT: You have'heafd what the
prosecutor and the defense counsel intend to do.. 1In
a'way, this is your case. You apparently have no
objections. In'fact, youAare in favor of the
resolution that the prosecutor is indicating.

Is that right?

MR. SANFORD: That's correct.

THE COURT: Thank you very much.

You have submitted an Amended Information
which the Court accepts subject to the plea of
guilty. You can proceed with the taking of the plea
if vou wish, Mr. Nichols.

MR. NICHOLS: We have a copy of the Amended
Information. We would waive the reading. I have

discussed this with Thomas, my client. There's been
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_no.change in Count Two. It is an, attempted murder

first. We agree with the amendment to murder in the
first degree auring the course of the robbery.

I have gone over the statement of plea of
guilty last night with my client in the
Pierce County Jail. He has filled out Statement 18
in his own handwriting. He's beeﬁ candid with me
and with the police throughout this entire
investigation and, in fact, gave a statement after
he was apprehended as_to what took place’that day;
He's also signedfbn the bottom of the last page a'
waiver of the right to a presentence report.

I provided the Court with a copy of the
psychological investigations, ﬁhich I would request
be for your information purposes.only, and that I.
retrieve those afterward. I don't want them to be
made part of the’record so that everybody in the
county has an opportunity to read and review them.
In those psychological reports, you will see that
there was some question as to whether he
premeditated this because of his background, his
violence, his alcoholic parents, his ingestion of
drugs and LSD and snhiffing glue at age 12 and so
forth. We'll go into that as ﬁe get to it.

THE COURT: Let's address the waiver of the
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presentence report. Are both-counsel and defendant
in agreement that there be no presentence? You feel

that all the information provided is substantial or

more than. any presentence investigation. Is that

the picture?

MR. NICHOLS: That's correct.

MR. HULTMAN: State is satisfied that it
wouldn't in any way assist the Court in.the
sentencing.

THE COURT: ° Your full name is Thomas William
Sinélair Richey.f Is that correct?

DEFENDANT RICHEY: Yes.

| THE.COURT: You have a right to remain sileht
today. Do you understand that?

DEFENDANT RICHEY: Yes.

THE COURT: You have heard vour attorney and
the prosecutor explain what has happened here today.
vYou understand what is going on?

DEFENDANT RICHEY: Yes, I do.

THE COURT: Do ybu read and write the English
language?

DEFENDANT RICHEY: Yes.

THE COURT: What is vour education?

DEFENDANT RICHEY: High school. That‘s all.

THE COURT: You are not presently under the
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influence of any medication or_ﬁ%ugs or-ahything"
which would élter ydur‘underétanding of the'
proceedings today? |

DEFENDANT RICHEY: No, I'm not.

THE COURT: The first page of the Statement
of Defendant on Plea of Guilty indicates the Amended
Information to the éountlof murder iﬁ the first
degree or felonv murder and attempted murder in the
first degree. The elements and the maximum sentence

are contained on ‘page one. Do you ‘thoroughly

" understand that? :

DEFENDANT RICHEY: Yes, ves, I do.

THE COURT: Have you had a chénce to go over
with your attorney each and évery sentence, each and
every paragraph pf the Statement of Defendant on-
Plea of Guilty?

DEFENDANT RICHEY: Yes, I have.

THE COURT: Do you understand if?

DEFENDANT RICHEY: Yes.

THE COURT: At the top of page three,
paragraph 6, and at the bottom of page two, A
through G, are a number of rights you‘lose or give

up when you plead guilty. Do you understand all

‘those rights that you give up?

DEFENDANT RICHEY: Yes.
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THE COURT: Paragraph 11:is the
recommendétion of the prosecutor and the apparent
recommendation with respect to the exceptional
sentence. Do you Understand that énd agree to it?.

DEFENDANT RICHEY: Yes.

THE COURT: Paragraph 18 indicates, I
believe, in your printing what took place that gavé
rise to these charges. |

DEFENDANT RiCHEY: Yes.

THE COURT: Do yvou understand that?

DEFENDANT -RICHEY: Yes.

THE COURT: Is that vour printing or your
attorney's?

DEFENDANT RICHEY: That's mine.

THE COURT: That is your ﬁrinting?

DEFENDANT RICHEY: Yes, it is.

THE COURT; Is that a true and accurate
statement of what took place?

DEFENDANT RICHEY: Yes.

THE COURT: Are you entering thesé pleas
ffeely and voluntarily?

| DEFENDANT RICHEY: Yes, I am.

THE COURT: Are vou acting under force or

"duress of any kind?

DEFENDANT- RICHEY: No.




10
11
12
13
14

15

16

17

18

19

20

21

22

23

24

25

17
. THE COURTﬁ;fHas anyone made you any promises
to induce you to enter either of these pleas?
DEFENDANT RICHEY: No.
THE COURT: What is your plea to each of the
counts as indicated by the Amended Information?
| DEFENDANT RICHEY: Guilty.
THE COURT: Guilty of each?
DEFENDANT RICHEY: Yes.
THE COURT: And both?
DEFENDANT RICHEY: Yes.
THE COURT: Accepting the Statement of

Defendant on Plea of Guilty aé to both counts on the

23rd day of April 1987 in the presence of the

defendant and his attorney. I am signing the
Statement of Defendant on Plea of Guilty.

Mr. Hultman.

MR. HULTMAN: Your Honor, as we have
indicated, then it is the mutual recommendation,
stipulation and agreement of the parties that the
Court impose a‘sentence today for each count. I
think that's the way it probably should be that eaéh
count get a 65 year maximum term, or 65 vear term
running cdncurrently with -each other as an
exceptional sentenée upward .

In support of that exceptional sentence
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upward; Your Hondr,uwe will ask the Court to make
Findings of Fact and Conélusions of.Law for this
exceptional senteﬁce. I didvprovide Your Honor with
copies of that pleading yesterday with Mr. Nichols'
agreement. That the Court make those findings at
this sentence: that the defendant has entered pleas:
thaf the standard sentence range is insufficient to
adequately punish this defendant basicaily is what
these findings say. That there was deliberate
cruelty, numbervone, evidenced by shooting two
people directly ih the head at short rangé’because
of the vulnerability of that particular organ of the
body; and number two, that the concurrent sentencing
aspect of the Sentencing Reform Act, while they: may
operate adequately for most cases,_é:gﬁ;ngdgquategin
this Casg_to}cérrectly express the public's response
and punishment terms as to what has happened here.

Those are the reasons for supporting the
exceptional sentence upward that could be argued
even if the defense wasn't in agreement with this.
This was an adversary proceeding we were undertaking
this morning. However, there's been an added
stipulated agreement that the Court may consider the
real facts of this casé. Included in these real

facts are the fact that these victims were escorted
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from one point to another in the store where. this

incident occurred at gunpoinf. An appfeciéble and
measurable amount of time necessarily elapsed when
they were at gunpoint and before the fatal shots or
the fatal shot was fired into Ms. Cosner, and
Juckily, non-fatal shotgwas fired into Mr. Sanford.
thereby supporting the Court's consideration. We
felt that the evidence could have, in fact,
supported a finding that the crime was premeditated

murder. Therefore, urging.the Court to consider

real facts in supbort of a higher charge than it is

gled to in support of an exceptional sentence to
that end.

I would ask the Court to admit the stipui?ted
Findings of Fact both as Appendix B part one andr
part two and to enter the Findings of Fact and
Conclusions of Law and impose the sentence of 65
years: |

THE COURT: I see the signature of
Thomés William Sinclair Richey on the stipulation to
sentence in excess of the sentencing range.

Mr. Richey, is that your signature?

DEFENDANT RICHEY: Yes.

THE COURT: Mr. Nichols.

MR. NICHOLS: Throughout the course of over a
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vear in'dealing with Thomas inAthis case and
discussing with the prosecutor, it was always éur
opinion and still is that this case was filed by a
previous administration for political reasons and
should have never been a death penalty case. The

facts didn't support the filing of that.

‘Fortunately, there's light at the end of the tunnel

for Pierce County. This prosecutor presently, John

Ladenburg, agreed there are some’psycholégical --

this man has‘a& ious problem. I am not going to

spend a 1lot of time on it because you've read it.

" He's from a broken home and his parents are

alcoholics. He was beaten severely which resulted
in him before he was 18 harboring more aggression
than probably any of us have or have seen in a long

time. The only way he could control the aggression

"was through the use of LSD, sniffing glue, and

getting whatever he can get his hands on as far as
controlling himself.

When he had those, he felt he was somewhat
under control. The trouble was he built up a

resistance. There would have been testimony that he

had ingested two hits of LSD on the day of this

particular case.

We are not offering that as an excuse.
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There's a lot of beople that come from broken homesw”
that don't shoot people in TV ahd stereo shops, but
i£ is an explanétion as to what happened. People
want to know what happened. Whether a jury would
have bought a defense of diminished capacity was, in
my opinion and the opinion of other lawyers that
know what they are doing in'these cases, a
substantial risk. The average juror is older and
don't understand the effect of drugs and how these
people age 10 to 18 get involved in this kind of
thing. .

‘It was my obinion that there was a good.
probability, having done cases similar to this
murder case, that a jury would have closed their
eyes to ﬁhat actﬁally Thomas was doing and opened -
their eyes to the fact that the woman was voung and
has left a widOWer with a 20 month old baby. I
didn't have a lot of faith in the defense of
diminished capacity and neither did my client.

We felt that when the death penalty was
removed properly and in good faith and by the
prosecutor, this should have been filed as an

aggravated case originally. We thought the chance

.was great that there was a possibility of

conviction. The jury would have probably not even
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paid ény attention to aldiminished capacity dgfense
because of the way these victims were shot and the
age of the woman. B

Because of that, I told Tom and explained to

him that if we could beat the aggravated or the

issue of premeditation, the best we could hope for

in this case is precisely what he is pleading guilty
to and that's felbny murder during the éourse of the
robbery. He did ask the victiﬁ at one stage prior

to shooting him where the monev was. But before the

victim was able to respond, there were two shots

fired instantaneously.

ims were- tied up.

Iihﬂbur opinion and looking at the autopsy,
they were both standing. They weren't being forced.
They weren't begging for their lives. The original
probable cause statement put in the execution style
killing. Fortunately, the prosecutor has not
mentioned that word or indicated any type of killing
of that nature in any of these proceedings today.

There was also little,‘if'any, time that elapsed
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between the two shots. Hé has no.gnderstandiﬁg'of.
what éctually happened in his mental process at the
time that he shot those people. Fortunately, one
survived.

What we are getting at is the standard range
of only 30 vears. I don't know of a judge in my
experiehce -~ he héd to rely on my experience and we
were able to establish a relation of trust, which we
did. He did rely on me in that I don't think a
judge would have given him 30 years, which is the
top range, had I=been able to beatf£he aggra?ated
murder down to felony murder. I was convinced: that
thev'd have found a way to make an exceptional-
sentence. There was plenty of aggravating factors
which the prosecutor has put in this stipulated:
agreement.

The other motivating factor was the quality
qf life. Tom has never told me or has‘ever.told
anybody else that he did not shoot these people.
He's always faced what he's done. He knows he has
to spend part of his life in prison. Probably all
of it. None of us will probably be alive by the
time Tom is even considered for release. So he has
every day for the rest of his 1life to remind himself

of why he's sitting in Monroe or wherever he happens
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to.be. But.the quality of life in a felony murdéf.

~is substantially different than the quality of 1life

in an aggravated murder.

Aggravated murderer goes to Mpnroe and they
don't do anythiné but wither away in a maximum
security cell block. A felony murderer has a chance
to get moved to different institutiéns in a little'
bit of a less restrictive setting, and éfter'a
substantial pefiod of time has gone by, probably
many vears in his case, until he proves himself a
modellprisoner, h% has better opportunities. He can
make something of himself. He may not ever see the
outside, and maybe he doesn't beiong in the
civilized world{ but there are some things that;I
have discovered in Tom thaf are worth saving.

He was only 18 when this took place. He's
not a candidate to be hung. Hanging accomplishes
nothing. Twenty vears from now when they drag him
out of the cell and put a noose around his neck, who
cares. It is not a deterrent to anybody in my
estimation. So this I think is a fair and just
resolution to this case. He's prepared to suffer
whatever punishment you impose. It is true he could

work hard and he could get out in 40 years from

. today, if he's lucky, which has him 60 years old.
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And probably by then there wouldn't be a whole lot
of aggression left if he's even alive. Most people
don't last that long in the Department Qf
Corrections(

THE COURT:‘ Mr. Thomas William
Sinclair Richey, is there anything you'd like to say
before the Court imposeé sentence? '

DEFENDANT RICHEY: I would like to apologize
to Scott Sanford and his family for what I done.
That's about it.

THE COURT# The record should reflect that
the Court finds that in the interest of justice
pursuant to the statute that the resolution as
requested by counsel is adopted. The Court adopts.
the Findings of.Fact and Conclusions of Law forr the
exceptional sentence, specifically finding that the
aggravated circumstance as specifically set forth
and others indicated by counsel are sufficient for
an aggravated and exceptional seﬁtence upward.

I don't think there's much to say about this
case. This case is so tragic it just defies
imagination. ‘One of the most difficﬁlt jobs a judge
has to do is to even sit through this kind of
proceeding under these circumstances.

I suppose there is a question as to whether
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the jury-might find that tgis is aﬁlife without
parole and then might find that this is a firét
degree felony murder situation. And in view of all
of the evidence that the pfosecutor thinks it has
and the defense has which indicates the standard
range would be 30 years, 30 years is not enough. I
have a duty to the public and to other people to
make sure that no one is ever shot agaiﬁ by this
gentleman. I hope he rehabilitates himself. The
cOmpellihg'factof in my mind is punishment and
precluding the p&ésibility, even the slightest
possibility of this happeniﬁg again. I guess on thé
basis of what I've heard, there's a likelihood. he
would not come out of priéon until he's 84 and: the
soonest he can come out of prison would be 61-or 62
under exceptional behavior and extraordinary
behavior. I think Mr. Nichols has indicated
correctly that it is difficult in prison fér that
many years under the circumstances. Therefore, the
measure of safety to the community is very., very
high, which gives me some assurance that the
sentence is fair and just.

Upon your plea of guilty, it is the judgment
of the Court that you are guiity. As to each count,

you are sentenced to the Department of Corrections
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for a period of..65 years, the.same to run
concurrently with eaéh cher; VI'm signing in open
court the Findings of Fact and Conclusions of Law -
for exceptional sentence on the 23rd day of April
1987.

Filing the stipulated sentence executed by
the defendant. Filing the Amended Information.
Executing the Warrant of Commitment to the
Debartment of COrreétions for a period of 65 years
running concurrently.

MR..HULTMAN: Ask the Court to impose the
standard financial assessments. Whether or not:
he'll be able to pay them or ever pay them, we still
feel thére's no reason to do anything less than we
would with any other defendant in this regard. We:
are not asking for restitution. There are
substantial medical bills. There's no reasonable
likelihood that they will ever be paid by him, but
we ask that the $70 cost normally imposed be imposed
heré; that the $7O victim penalty assessment which
is mandatory be imposed;vand that tbe fines of $365
be imposed.

THE COURT: That motion is granted.

Handing to all counsel all of the papers and

all of the reports and would they please have the
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appropriate one$ filed.
MR. HULTMAN: Thank you, Your Honor. I would

hand to the Court the Judgment and _Sentence which

Mr. Nichols and I have reviewed which I have
completed. -

4THE COURT: Executing the Judgment and
Sentence in open court in the presence of the
defendant and his attorney for commitmeht of 65

years concurrently.

(Matter concluded.)
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