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I SUPPLEMENTAL  FACTUAL BACKGROUND
RELEVANT TO PRP

Mr. Richey was accused of entering a store to buy a television set,
and then of shooting two store employees at close range — killing one and
maiming the other. He was originally charged by Information dated
March 31, 1986, with one count of attempted first-degree murder and one
count of aggravated first-degree murder. The state sought the death
penalty; a notice of special sentencing proceeding (the proceeding for

determining whether death is the appropriate penalty) was filed.

It quickly became clear, however, that Mr. Richey was not the.

remorseless killer that the state originally pictured.  Mitigation

investigation revealed that Mr. Richey had grown up in a sad and abusive
environment resulting in numerous psychological problems.  The

transcript of the sentencing hearing reveals that even the state agreed that

Mr. Richey suffered from numerous psychological problems that

mitigated his culpability. 4/23/87 VRP:4 (Appendix A). Indeed, the state
acknowledged that Mr. Richey had ingested the drug LSD before he
entered the store and fired his gun, and that he was suffering from its ill
hallucinogenic effects while he was in the store, while he was trying to
buy the television, and while he fired hlS gun. 4/23/87 VRP:4-7. The

state further acknowledged that the combination of that drug, the abusive
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upbringing, and his pre-existing psychological problems were exacerbated
by his military training as an Army Ranger — training that contributed to
his reflexive use of force upon feeling trapped. Id.

Because of these mitigating factors, the Pierce County Prosecutor
moved to strike the notice of special sentencing proceeding and the
Superior Court granted that motion. An Amended Information was filed
on April 23, 1987, without the aggravated murder count. It is attached as
Appendix B.

The Amended Information, however, charges not just felony
murder in Count I, but also something that (as discussed below) is not a
crime — attempted felony murder — in Count II. This Count II alleges that
Mr. Richey comrrﬁtted or attempted robbery, and that, “in the course of or
furtherance of said crime or in immediate flight therefrom,” he did not kill
someone, but he failed to kill someone. Speciﬁcally,. it charges that Mr.
Richey “shot” victim Scott Jacob Sanford during a robbery and that Mr.
Sanford lived, not died.

This charge, of committing or attempting robbery and of shooting
(but not killing) Mr. Sanford during the course of that robbery, ié the
crime to which Mr. Richey pled guilty. Mr. Richey’s factual statement,
contained in his Statement of Defendant on Plea of Guilty at paragraph 18,

filed on April 24, 1987 (Appendix C, p. 5), confirms this.
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The problem is that felony murder requires the commission of an

underlying felony (such as robbery) plus an accompanying death during

the course of that underlying felony. As we discuss below, where there is

no resulting death, there is no felony murder. There is certainly a felony,

and there may be an attempt to commit a murder, but there is no felony

murder and there is no crime of attempted felony murder.

Mr. Richey pled guilty to this non-existent crime nevertheless.

II.

SUPPLEMENTAL ARGUMENT: MR. RICHEY
PLED GUILTY TO THE NON-EXISTENT CRIME
OF ATTEMPTED FELONY MURDER. THIS IS
IMPERMISSIBLE UNDER STATE STATUTORY
LAW AND STATE AND FEDERAL
CONSTITUTIONAL LAW.

A. Mr. Richey Pled Guilty to Attempted Felony
Murder with No Resulting Death in Count II
and This is a Non-Existent Crime.

Count II of the Amended Information, purporting to charge

attempted felony murder, reads in relevant part:

. do accuse THOMAS WILLIAM SINCLAIR

RICHEY of the crime of ATTEMPTED MURDER IN
THE FIRST DEGREE, ... committed as follows:

That THOMAS WILLIAM SINCLAIR RICHEY,

in Pierce County, Washington, on or about the 28™ day of
March, 1986, did unlawfully and feloniously with
premeditated intent to cause the death of another person,
did shoot Scott Jacob Sanford, thereby attempting to cause
the death of Scott Jacob Sanford, a human being, and/or
while committing or attempting to commit the crime of
Robbery in the First Degree, and in the course of or
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furtherance of said crime or in immediate flight therefrom,

did shoot Scott Jacob Sanford, a human being, not a

participant in such crime, thereby attempting to cause the

death of Scott Jacob Sanford, contrary to RCW 9A.28.020

and 9A.32.030(1)(a)(c), and against the peace and dignity

of the State of Washington.

Amended Information (Appendix B), Count II, page 2.

- The emphasized material in this second count charges two
different types of murder crimes in the same paragraph. The first one is an
attempt (referring to the attempt statute, RCW 9A.28.020) to commit
premeditated murder (per RCW 9A.32.030(1)(a)). Certainly, that is a
crime in the state of Washington.

But that is not the crime to which Mr. Richey pled guilty. In fact,
there is no factual b.asis for such a premeditated crime against Mr. Sanford
in Mr. Richey’s case. The Statement of Defendant on Plea of Guilty
(Appendix C) contains in paragraph 18 the factual statement of the
defendant. It completely denies any element of premeditated intent to kill
— it states, instead, that Mr. Richey’s sole intent was “to buy a TV” and
that the shots were “instantanious” [sic] rather than premeditated. That
factual statement reads in full as follows:

On March 28™, 1986 I went into Military TV/Stereo

store, with the intent to buy a T.V. as I had tried to do in a

previous store that day. Prior to going into the store I had

taken L.S.D. During the negotiations to buy the T.V.

something clicked in my head, and I took Arlene Koestner
to the back room and when I got there Scott Sandford was
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already present. I asked him where the money was and

then he turned around startling me. I then shot him once in

the head then shot Arlene in the head. Both shots were

instantanious [sic/. On my way out of the store I took

stereo equipment and a contract with my signature on it.

This happened in Pierce County.

Appendix C, p. 5, 18 (emphasis added). There is nothing in here to
support the element-of premeditated intent to kill, which would be
necessary to support a plea to attempted premeditated first-degree murder.
In fact, this factual statement denies such premeditated intent.

Thus, Mr. Richey did not plead guilty to premeditated murder. He
did not admit premeditation or even intent to kill.

The second half of the charge in Count II of the Amended
Information charges something else. That second half of the charge,
following the “and/or” reference, seems to be a charge of committing a
felony but failing to commit a murder in the course of that felony — rather
than of successfully committing a murder in the course of that felony.
That portion of Count II states, “while committing or attempting to
commit the crime of Robbery in the First Degree, and in the course of or
furtherance of said crime or in immediate flight therefrom, did shoot Scott
Jacob Sanford, a human being, not a participant in such crime, thereby

attempting to cause the death of Scott Jacob Sanford, contrary to RCW

9A.28.020 and 9A.32.030(1)(a)(c).” Appendix B (emphasis added).
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It is certainly true that attempted robbery, like completed robbery,
can form the basis for a first-degree felony murder charge in Washington.
RCW 9A.32.030(1)(c). But this charge goes further. It charges not just an
attempted robbery, but also a resulting survival — not a resulting death; an
attempted death. |

No statute in Washington describes such a crime. Washington’s
feloriy murder law allows a defendant to be convicted of a murder
committed by another, ‘provided that the defendant was sufficiently
involved in a felony that led to the murder. RCW 9A.32.030(1)(c). The
state can charge an attempt to commit robbery as the underlying crime.
Id. In fact, the state is not required to prove any specific intent with regard
to felony murder other than the intent required fof the underlying crime,
whether it be a completed or uncompleted attempted robbery. State v.

Frazier, 99 Wn.2d 180, 192, 661 P.2d 126 (1983); State v. Gamboa, 38

Wn. App. 409, 685 P.2d 643 (1984).

But the consequence that must follow is “causes the death” of
another. RCW 9A.32.030(1)(c). Not “attempts to cause the death.” This
means an actual, though unintended, death.

Mr. Richey’s pro se PRP accurately explained that this interpretation
— the fact that attempted felony murder is a non-existent crime — is supported

by the specific intent language of the attempt statute, RCW 9A.08.020(1), as
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well as by the decisions of other jurisdictions that have considered this

question.l
The only real question is whether this claim is cognizable now.

B. Following Andress* and Hinton® , 2 Guilty Plea to
a Non-Existent Crime is Void and Must be
Vacated Under State Law.

Attempted felony murder is a non-existent crime. Following In re
Andress, 147 Wn.2d 602, and In re Hinton, 152 Wn.2d 853, a conviction
of such a non-existent crime is void.

C. A Plea of Guilty to a Non-Existent Crime is Void

and Must be Vacated Under State and Federal .
Constitutional Law.

A plea of guilty to a non-existent crime is void and must be
vacated under state and federal constitutional law, also.
This is clear from the U.S. Supreme Court’s recent decision in

Fiore v. White, 531 U.S. 225, 121 S. Ct. 712, 148 L. Ed. 2d 629 (2001).

! See State v. Briggs, 218 Wis.2d 61, 66, 579 N.W.2d 783 (Wis. Ct. App.
1998); State v. Kimbrough, 924 S.W.2d 888, 892 (Tenn. 1996); People v.
Stephenson, 30 P.3d 715 (Colo. Ct. App. 2000), cert. denied as
improvidently granted, 2002 Colo. LEXIS 310 (Apr. 9, 2002); State v.
Burns, 979 S.W.2d276 (Tenn. 1998), cert. denied, 527 U.S. 1039 (1999);
State v. Lea, 126 N.C. App. 440, 450, 485 S.E.2d 874 (N.C. App. 1997)
(numerous supporting citations omitted).

2 In re the Personal Restraint of Andress, 147 Wn.2d 602, 56 P.3d 981
(2002). ‘ :

3 In re the Personal Restraint of Hinton, 152 Wn.2d 853, 100 P.3d 801
(2004). '
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In Fiore, the defendant was convicted of operating a dump without a
permit, on the theory that he violated the terms of his permit. Later, the
Pennsylvania Supreme Court held in a different case that the State must
prove the complete absence of a permit. The U.S. Supreme Court certified
to Pennsylvania’s high court the question of whether this subsequent
“decision announced a new rule of law, or whether it stated the law at the
time of Fiore’s offense. The Pennsylvania court answered that the element
of complete absence of a permit had always been the law, so the U.S.
Supreme Court ruled that conviction without proof of that element of the
actual crime (when properly construed) violated the right to due processb —
and, under the due process clause of the- U.S. Constitution, the conviction
should be vacated.

The protection afforded by the due process clause of the
Washington Constitution is largely co-extensive with the protection
afforded by the due process clause of the U.S. Constitution. State v.
Manussier, 129 Wn.2d 652, 679-80, 921 P.2d 473 (1996), cert. denied,
520 U.S. 1201 (1997). Hence, conviction of a non-existent crime violates
the state constitution, also.

This result 1s consistent with the Ninth Circuit’s decisions in

Suniga v. Bunnell, 998 F.2d 664 (9th Cir. 1993) and Shackleford v.

Hubbard, 234 F.3d 1072 (9th Cir. 2000), cert. denied, 534 U.S. 944

RICHEY SUPPLEMENTAL PRP BRIEF - &



(2001), also. Both were California cases involving improper jury
instructions on felony murder. In Suniga, the court said the underlying
felony could be assault; in Shackleford, it was torture. But neither
underlying felony was actually a predicate to felony murder under
California law. In Suniga, the appellate court ruled that the instruction
permitting conviction of the non-existent crime so infected the trial with
unfairness that it violated the right to due process, ciﬁng Estelle v.

McGuire, 502 U.S. 62, 112 S. Ct. 475, 480, 116 L. Ed. 2d 385 (1991). In

Shackleford, the appellate court followed this reasoning of Suniga.

In sum, conviction of a non-existent crime does not just violate
state statute and state law. It also violates the due process protections of
the state and U.S. Constimtioﬁs.

D. The State Errs in Claiming that the “Successor”
Bar of RCW 10.73.140 Applies Here.

The state has argued that RCW 10.73.140 bars Mr. Richey’s PRP
because it is a successor PRP. As this Court has recognized, however, that
bar applies only in the appellate court — it does mot apply in the
Washington Supreme Court. In re Johnson, 131 Wn.2d 558, 566, 933

P.2d 1019 (1997).

E. Neither the RAP 16.4(d) Nor the “Abuse of the
Writ” Bars Apply Here, Either.

The bar on successor PRP’s of RAP 16.4(d) does not apply to this
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case, either. RAP 16.4(d) applies only to a successor PRP raising a similar

* The claim raised in

claim for relief, not to a PRP raising a new claim.
this PRP is new; it was not contained in earlier PRP’s.

In addition, Mr. Richey’s prior PRP’s were filed pro se. Thus, the
judge-made bar against filing second or successor PRP’s is also

inapplicable; the “abuse of the writ doctrine” does not apply where the

prior PRP’s were filed pro se. In re Perkins, 143 Wn.2d 261, 265 n.5; In

re Greening, 141 Wn.2d 687, 700; In re Stoudmire, 141 Wn.2d 342, 352, 5
P.3d 1240 (2000).
F. Following Hinton, it is Clear that the One-Year

Time Bar Does Not Apply to Convictions of Non-
Existent Crimes.

Under RCW 10.73.090, the one-year time limit on PRP’s applies

only “if the judgment and sentence is valid on its face.” A judgment that

* In re Stoudmire, 145 Wn.2d 258, 262-63, 36 P.3d 1005 (2001), amended
(January 15, 2002) (RAP 16.4(d) bars consideration of a second PRP, absent
good cause, only where it seeks “similar relief” to prior PRP); In re Greening,
141 Wn.2d 687, 699, 9 P.3d 206, 212 (2000) (citing Matter of Jeffries, 114
Wn.2d 485, 488-92, 789 P.2d 731 (1990)); In re the Personal Restraint of
Haverty, 101 Wn.2d 498, 502-03, 681 P.2d 835 (1984) (following definition of
“similar relief” in Sanders v. United States, 373 U.S. 1, 14, 83 S.Ct. 1068, 10
L.Ed.2d 148 (1963), successive petition could be dismissed under RAP 16.4(d)
only where prior PRP had been denied on grounds previously heard and
determined on merits); In re Personal Restraint of Perkins, 143 Wn.2d 261, 265
& n.4, 19 P.3d 1027 (2001) (reiterating that RAP 16.4(d)’s prohibition of
successor petitions applies only to petitions seeking similar relief); id., 143
Wn.2d at 266, n.7 (“although lack of good cause is a valid basis for the Supreme
Court to dismiss a successive PRP where the same relief is sought under RAP
16.4(d), where the petitioner raises a new issue, the only procedural bar at the
Supreme Court level is abuse of the writ.”) (citing Stoudmire, 141 Wn.2d at 352)
(all emphasis added).
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shows a conviction for a non-existent crime is not “valid on its face.” In

re Hinton, 152 Wn.2d 853, 857-58.
The state has submitted a supplemental authority letter citing In re

Stoudmire, 141 Wn.2d 342, 349, and In re Hankerson, 149 Wn.2d 695,

700, 72 P.3d 703 (2003). It seems that the state is citing these cases in an
effort to convince this Court to dismiss Mr. Richey’s PRP as “mixed,” that
is, as based upon both timely and time-barred claims.

The state misconstrues the rule established by those cases, though.
The rule established by those cases is that if a PRP contains some claims
that are timely under an exception to RCW 10.73.100, and some claims
that are untimely because they do not fit within an exception to RCW
10.73.100, then the entire PRP should be dismissed because it contains a
mixture of timely and untimely claims, under RCW 10.73.100.

But you do ﬁot get to RCW 10.73.100 at all, if the Judgment is not
valid on its face. As the Stoudmire court itself explained, “If a petition is
based on grounds not listed in RCW 10.73.100, the petition is subject to
the one-year time bar of RCW 10.73.090 unless it qualifies under the
exceptions to the time bar in .090 itself.” Stoudmire, 141 Wn.2d at 346
(emphasis added). To make this perfectly clear, the Stoudmire court later
reiterated: “Acceptance of the State’s view, however, does not mean that

mixed petitions are always entirely dismissed. Rather, RCW 10.73.100
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indicates that a mixed petition is subject to the time limits of RCW
10.73.090. Some of Stoudmire’s claims may still be considered if they fit
under exceptions to the time bar contained in RCW 10.73.090 itself.”
Stoudmire, 141 Wn.2d at 349.

The key “exception[]” listed “in .090 itself” is that the Judgment is
not valid on its face. The Stoudmire decision to which the state cites
actually went on to hold that some of the claims listed in Stoudmire’s PRP
did fit within that .090 exception.- Thié Court ruled that those claims —
primarily the one concerning the statute of limitations — rendered the
conviction invalid on its face, and dealt with those claims on the merits,
despite the fact that there were other mtiﬁely claims in that same PRP!
Stoudmire, 141 Wn.2d at 354-55.'

Stoudmire and Hankerson thus do not undermine - but
affirmatively support — Mr. Richey’s claim that his PRP claim concerning
his plea to a non-existent crime is completely exempt from the one-year

time limit of RCW 10.73.090. That is also the holding of Hinton, 152

Wn.2d 853, 857-58, and the numerous authorities cited within.

G. Following Hemenway’, it is Clear that this Court
Can Examine Not Just the Judgment But Also
the Guilty Plea Statement to Determine if the
Judgment is Valid on Its Face.

> In re Personal Restraint of Hemenway, 147 Wn.2d 529, 55 P.3d 615
(2002).
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Respondent also asserts that this Court cannot review the guilty
plea statement — and perhaps cannot review anything but the Judgment
itself — to determine whether the Judgment is valid on its face. Response,
p. 10.

Actually, Mr. Richey wins even under that standard: the Judgment
states that he pled guilty to “attempted murder in the first degree,” citing
the following on the “RCW” blank line: “9A.32.030(1)(c) + .020.”
Judgment, p. 1', paragraph 2. RCW 9A.32.020(1)(c) is the first-degree
felony murder statute. RCW 9A.08.020 is the attempt statute — that is |
obviously what the reference to “RCW” “+” “.020” means; there is no
other logical interpretation of the additional .020 statute. Mr. Richey’s
key claim is that attempted felony murder is a non-existent crime, and
there it is on the first page of the Judgment.

But that is not the applicable standard. For purposes of the RCW
10.73.090 facial invalidity issue, the “Judgment” includes not oﬁly the
J&S. It also includes the guilty plea document. Hence, errors that are
obvious from the face of the J&S plus the guilty plea are also exempt from
the one-year time limit of RCW 10.73.090. In re Hemenway, 147 Wn.2d
529, 532-33 (judgment is invalid on its face when it “evidences the

invalidity without further elaboration”; court can consider documents filed
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as part of plea agreement in determining facial validity of judgment); In re

Personal Restraint of Fumaila, 131 Wn. App. 908, 918, 131 P.3d 318

(2006) (citations omitted).

H. Following T hompsonG, This Court Cannot
Simply Replace an Invalid Statute With a Valid
Statute.

Finally, the state claims that if Mr. Richey did plead to an invalid
statute, then this Court should just remand to the trial court to replace that
with a cite to a valid statute. Response, p. 9 (characterizing the error as “the
incorrect statutory reference of the judgment and sentence”); id., p. 10 (“The
remedy for thevincorrect statutory citation is to remand to the trial court for
correction of the clerical/scrivener error in the judgment and sentence”).

But this Court cannot take a plea to an invalid crime and replace it
with a plea to a valid crime.

This is clear this Court’s decision in In re Personal Restraint of

Thompson, 141 Wn.2d 712. In that case, the defendant pled guilty to and
was convicted of the crime of first-degree rape of a child. Unfortunately,
that crime had not yet been enacted at the time of the alleged acts. Mr.

Thompson therefore sought to vacate his plea by filing a personal restraint

S In re Personal Restraint of Thompson, 141 Wn.2d 712, 10 P.3d 380
(2000).
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petition well after the usual one-year deadline for filing such PRP’s had
passed.

This Court granted the PRP. It ruled that the one-year time period
did not apply, because the conviction was invalid on its face — since it
showed a plea to a statute that was not yet on the books at the time of the
acts aileged.

This Court further ruled that Mr. Thompson did not waive his right
to challenge the conviction, by pleading guilty.

Of critical importance to the state’s contention that this Court can
just replace an invalid conviction with a valid one, this Court continued
that Mr. Thompson could not be declared guilty of another child-rape-like
crime that was on the books at the time of the acts to which he pled guilty,
even though the acts to which he admitted would have fit that existing
crime, as well. This Court explained that Mr. Thompson could not be
deemed guilty of that alternative crime, because it was not the crime he
was charged with and not the crime he pled guilty o

The State urges that Thompson be held to his
bargain because he stipulated to conduct which would have

given rise to criminal penalties under the former RCW

9A.44.070 (first degree statutory rape) as well as under

RCW 9A.44.073 (first degree rape of a child), upon which

the mistaken charge was based. ... If he is thought to be

guilty under the former RCW 9A.44.070, his plea was not

knowing and voluntary. Under Hews II [108 Wn.2d 579,
741 P.2d 983 (1987)] one of the requirements of a valid
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plea is that the defendant be informed of the requisite
elements of the crime charged. Hews II, 108 Wash.2d at
589, 741 P.2d 983. One of the elements of first degree
statutory rape is that the victim be less than 11 years old
(former RCW 9A.44.070); for first degree rape of a child
the victim must be less than 12 years old. Also, the earlier
statute requires the perpetrator to be over 13 years of age,
whereas the later statute says instead that the perpetrator
must be at least 24 months older than the victim and not
married to the victim. Former RCW 9A.44.070; RCW
9A.44.073. Because Thompson pleaded guilty to first
degree rape of a child, if held responsible for first degree
statutory rape, he would not have been properly informed
of the elements of that crime. .... Thompson was not
charged with, did not plead guilty to, and was not convicted
of first degree statutory rape. Under these circumstances,
Thompson cannot be held responsible for that offense.

Thompson, 141 Wn.2d at 722-23.

This quote shows that in Thompson, there were several defects in
the guilty plea preventing this Court from agreeing to find Mr. Thompson
guilty of statutory rape: he was not charged with that crime, but with a
different (and non-existent crime); he was not advised of the elements of
that crime; and he did not plead guilty to that crime, even though he pled
guilty to something really, really, close, that might have established a
factual basis for the uncharged crimes.

Essentially all of those defects are present in Mr. Richey’s case.
He was charged with the non-existent crime of attempted first-degree
felony murder. He was incorrectly advised of the elements of felony

murder — and he could not be correctly advised of the elements of
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attempted felony murder because they do not exist. See Statement of
Defendant on Plea of Guilty, p. 1, § 5 (Appendix C). He pled éuilty, but
not to attempted premeditated murder because he mnever admitted
premeditated intent to kill and not to attempted felony murder because
there was no dead body.

The state asserts that he pled guilty to something close, that is, to
first-degree murder. That is not true, because he never admitted
premeditated intent to kill. But even if he had, the state could not just
substitute that ctime for the invalid one. Under Thompson — and the
authority upon which it relies for the rule that one cannot be convicted of a
crime to which one does not plead guilty — a plea to something close, even
something with almost identical elements, is not sufﬁcient. The pléa to
the attempted felony murder charge therefore remains invalid.

III. CONCLUSION

For all of the foregoing reasons, the PRP should be granted.

DATED this_ 94 day of September, 2007.

Respectfully submitted,
Sheryl Gérdon McCloud

WSBA No. 16709
Attorney for Petitioner,
Thomas W.S. Richey
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BE IT REMEMBERED that o% the 23rd davy of April, 1987 the
above-captioned cause came on duly for hearing before the
HONORABLE D. GARY STEINER, Superior Court Judge in and for
the County of Pierce, Sﬁate of Washington; the fblléwingA
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FOR THE PLAINTIFF: , CARL HULTMAN
Deputy Prosecutor

FOR THE DEFENDANT: ' LARRY NICHOLS
Attorney at Law
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MORNING SESSION
APRIL 23, 1987
MR. HULTMAN: Good morning, Your Honor. The

matter before the Court this morning is the matter

of the State of Washington versus Thomas William

Sinclair Richey: 86-1-00568-5. Mr. Richey is
present in court with his attornev Larry Nichols.
I'm Carl Hultman representing the Statelof
Washington.

Your Honor, we are before the_Court this
morning having re%ched an agreement- thé%iis, the
State with the defendant and his attorney as tQ the
resolution of this case. We last were before the
Court when the State indiéated that it had reviewed
this éaée in light of the further material that had
been supplied during the course of investigation and
pendency of the charge in this -case; the defendant
having been charged with aggravated murder>in the
first degree and the State initially having sought
thé death penalty in this case. At that last |
proceeding,'the State indicated to the Court its
desire to withdraw that notice of intention to seek
the death penalty and simply proceed on the charge
of aggravated murder in ﬁhe first degree and a joint

count of attempted murder in the first degree.
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Since that time, we have engaged in extensive
discussion and negotiations with the defense. The
State and the defense have now arrived at a
resolution of this case which we would ask the Court
to review and approve and proceed with. That
resolution is as follows: The State is prepared to
file an Amended Information which now reduces —-- the
order of chafges when this was originally charged,
for reasons I'm not aware bfL Count One was charged
as attempted murder and Count Two was charged as
aggravated murdeﬁ in the first degree.

In the Amended Information, as well as
reducing,the murder charge to one of murder in the
first degree, not aggravated murder in the first
degree, I have reordered the charges in the Amended

Information so that murder in the first degree,

“which is actually felony murder in the first degree,

-becomes Count One and attempted murder in the first

degree becomes Count Two.

I would ask the Court to'accept this plea
resolution and I will describe it in general terms
for the Court's determination as to whether the
resolution appears to be in the interest of justice
pursuant to 9.94A.090 and the standards set out in

9.94A.450.
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_The State is reducing.the'murdér charges to
felony murder in the first degree, leaving Count Two
the same as originally charged, attempted murder in
the first degree. The State and the defense havé
entered into a stipulation and agreement that the
Court should exercise its discretionary powers under
the Sentencing Reform Act and impose an exceptional
sentence in this case, one of 65 years ér translated
into months, 780 months, I believe, under the
Sentencing'geform Act. ‘

The State ifeels, and the defense I thiﬁk
wouid join in this, that this plea resolution is in
the interest of justice for a variety of reasons.
Paragraph No. 1, the elements that:we are removing
from the charge by amending it to felony_murder in
thé first degree with respect to the Victim, .
Arlene Cosner, is the element of premeditation. The
State feels at leastza-gubstantial'iSSue has-beeﬁ
raised by evidence presenfed both by the
investigation of the crime itself and subsequent
thereto by the product of psychiatric and
psychological evaluations which went into the
psvchiatric and mental health history of the
defendant as well.as the problems of acﬁually the

influence of intoxication by way of drug usage on
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the day in gquestion. -

We feel that this éleﬁent, which would be a
necessary element to support our charge of
aggravated murder in the first degree, is in
substantial guestion. That a plea resolution such
as this is in the interest of justice; Number one,
it does provide the Court with the opportunity4to

impose a substantial punishment measured against the

circumstances of this crime, :measured .against other

cpimes;of;a.simjlar”typé}.*It is a fair punishment
which both‘victim% in this case, Mr. Scott Sanford,
who was -the victim of Count Two of the attempted
ﬁurder in the first degree is_present in court this
morning. Mr. Sanford and his family are here.

The plea resolution with respect to
Count One, the murder charge, has been approved and
endorsed by Mr. Robert Cosner who lives out of state
in Minnesota who is a widower and survivor of

Arlene Cosner the victim of Count One. He has been

~ kept aware of all the plea negotiations and the work

that I had been doing on this case.

He was contacted by me personally as we
selected this morning's date and time to resolve
thig case and reminded again that this is what we

are going to do. He expressed his approval of it.
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T further reminded him that under the

Victim's Rights Act he had a right to be present to

present in writing or by other means any information
he wished the Court to consider. He did not'wish to
present any further information. He simply wishes
to be advised as to the fact that the case was
concluded after we resolve it this morning. He did
not wish to be present and did not wish-to'make any
statement. He does approve of the resolution.

The State feels that those are important
factors in the Caurt's decision, but they are not
the only ones the Court should consider. The Court
should consider some of the other factors the State
has in terms of dealing with this question of

premeditation of which I have already mentioned a

couple of them.

In addifion to that, during this taking of
the statement of Mr. Richey, betectivé Tom Lawrence
asked how his military-training might have had -
éoﬁéthing to do with‘what occurred in this
situation. He then went into a. discussion about his
training as an Army Ranger and how it may have
created in him a certain responseAto resort to
Aviolence in terms of éituations of stress while

trying to make sure with Mr. Lawrence that he didn't
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believe, his Ranger trainipg in any way encoﬁraged
his response in this sitﬁation particuiarly. That
is, they didn't teach him to shoot store clerks
because of his misunderstanding about the price of
the purchase he's making.

He still made some indication and there is
some indication that Ranger training is a very
intensive kind of training where people are, in
fact, taught to become very use to-the‘idea of using:
v1olence as responses to 51tuat10ns where they find
themselves or feel themselves to be 1n Jeopardv.

That kind of tralnlng went into some of the
psychiatric -- or the awareness of that kind of
training went into some of the psychiatric opinions.
I might say that out of five total psychiatric¢ and
psychological evaluations that were done on

Mr. Richey, three of the ones.tha{»were,dane,for ﬁhes
defense 1nd1cated substant1a1 guestion -in the

psychlatrlst S mlnd as ‘to Whether or’ not he had a

suffmcxentvmentalwcapac1ty at the tlme of the ¢crime.

Given all of his background, his";gmgly'history of
v1olence, the tralnlng he d had drug . ingestion..
there was a substantlal questlon in their mind
whether or not he had the mental capacity to form a

premeditated intent and whether or not that capacity
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wasfdiminished by these kinds of factors.

Other factors that we feel the Court should
consider and that we have considered are
stetistically and historically there is far more

nence by a case that's resolved by a gullty

plea than there is one resolved by trial. There are
far more opportunities for problems to occur, errors
to- occur that may result in the setting'aside of a
verdict and sentence in a case that's gone to trial.
So there are very practical reasons then for
resolving a case{such as this in this fashion.

There are other factors that include the

stress to be put on'victims and witnesses who may

" have to testify'at a trial, under the stresses of

that trial, and that concern of the State'focuses

both on the victim's involvement for Scott Sanford

~and ‘on the widower -involved. Also, Detective

e aware,

Thomas Lawrence, who the Court may
underwent braln surgery thls last fall and has
medlcally retlred from the Sheriff's Office. He has
new problems both w1th memory retentlon and w1th
belng a w1tness 1n a courtroomn“ o

These kind of factors are matters that the
State feels the Court should consider as the State

has in arriving at a decision in light of the
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stipulated facts, in light of the factors admitted
by the defense, and in light of the'fact the defense
itself is agreeing to this exceptional sentence .
upward as a matter-of plea resolution. Then the
totality of this plea resolution is in the terms of
9.94A.090 and the interest of justice.

THE COURT: Let me recount.this in rather
ordinary language to make sure we are on the same
wavelength and that the people in the audience
understand.

'To start off with, it startéd as a first
degree aggravated murder charge and the prosecutor,
on the basis of the information it received,
withdrew the request for the death penalty, feeling
that the prosecution may not be able to prove the
absence of mitigating circumstances for death. That
is step number one.

Is that correct?

MR. HULTMAN: That already occurred.

THE COURT: That is within the province of
the prosecﬁtor to withdraw the request for the death
penalty.

The second stage is the question of an
agreement or reduction to first degfee felony murderA

from aggravated murder, reserving the right to 1life
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_w1thout parole.

The first degree aggravated murder, life
without parole, requires proof beyond a reasonable
doubt of premeditation. On the basis of all the
information you have received, you feel that there
may be some serious gquestion as to proof in that
matter and the guestion of how the jury would rule
iﬁ that matter. |

Is that substaﬁtially correct?

MR. HULTMAN: Yes. The State déeSn®t concede
the questien, obéiously, beg%qse-weufeeluit is one
of the consideraﬁions the Court should make in terms
of the exceptlonal sentence But we feel it is a
subetantlal questlon that, given all the other |,
factors and put into the mix of all of this,
justifies the resolution that we are proposing
today.‘ Yes.

THE COURT: This plea of guilty will be to
first degree felohy murder and'attempﬁed murder.

The standard range for those offenses is in the area

rinin The

agreement that you have is that that would be
enhanced by finding of an exceptional sentence for
aggravating circumstances within the Court' s

discretion and in the interest of justice pursuant




10
11
12
13
14
15
16
17
18
19
20
21

22

23

24.

25

o

11
to the matters that you have recited for a
recommendeq sentence of 65 years; .
Is that right?
MR. HULTMAN: Yes, Your Honor.
THE COURT: The defendant is how old?

MR. HULTMAN: - 5718 at the time

the crime was committed;

THE COURT: 65 and 19, he would be age 84 at
the time of release.

MR. HULTMAN: That ié absent consideration of
good time. Good*kime consideration mixed into that,
that could reduce the possible release date
substantially to something around the age of 60.

THEACOURTﬁ If he displays exemplary beha&ior
while in prison for the 40 odd some years? he can -
conceivably be released at 61 or 62f In thé absence
of that, it could be as 1afe as age 84.

Is that correct?

MR. HULTMAN: That is correct.

MR. NICHOLS: We agree.

THE COURT: Let me hear from Mr. Sanford for
just one minute before I take the plea.

Mr. Sanford, do vou want to come forward,

- sir?

Good morning, sir.
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MR. SANFORD: Good morning.

THE COURT: I don't want to put you thr§ugﬁ a
lot because I imagine this is difficult for Qou.
Your full name is Scott J. Sanférd. You were one of
the victims in this matter?

MR. SANFORD: Yes.

THE COURT: I assume that vou've had a full
opportunity to discuss this with the présecutor and
think about it with your family and all that.

MR. SANFORD: I have.

THE COURT: You have heard what the
prosecutor and the defense counsel intend to do. In
a.way, this is your case. You apparently have no
objections. In fact, you'are.in favor of the
resolution that the prosecutor is indicating.

‘Is that right?

MR. SANFORD: That's correct.

THE COURT: Thank you very much.

You have submitted an amended Information

thich the Court accepts subject to the plea of

guilty.' vou can proceed with the taking of the plea
if vou wish, Mr. Nichols.

MR. NICHOLS: We have a copy of the Amended
Information. We would waive the reading. I have

discussed this with Thomas, my client. »There‘s been
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’no.change'in Count Two. It is an. attempted murder

first. We agree with the amendment to murder in the
first degree during the course of the robbery.

I have gone over the statement of plea of
guilty last niéht with my client in the h
Pierce County Jail. He has filled out Statement 18
in his own handwriting. He's beeﬁ candid with me
and with the police throughout this entire
investigation and, in faét, gave a statement after
he was apprehended aslto what took place'that day;
He's also signedfon the bottom of the last page a'
waiver of the right to a presentence report.

I provided the Court with a copy of the
psychological investigations, which I would request
be fqr your information purposes'only, and that I
retrieve those afterward. I don't want them to be
made part of the record SO that everybody in the
county has an opportunity to read and review them.
In those psychologlcal reports, you will see thét'
there was some question as to whether he
premeditated this because of his background, his
violence, his alcoholic parents, his ingestion of
drugs and LSD and sniffing glue at age 12 and so
forth. We'll go into that as Wwe get to it.

THE COURT: Let's address the waiver of the
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presentence report. Are both-counsel and defendant
in agreément that there be no presentence? You feel
that all the information provided is substantial or
more than any presentence investigation. Is that
the picture?

MR. NICHOLS: That's correct.

MR. HULTMAN: State 1s satisfied that it
wouldn't in any way assist the Court'in‘the
sentencing.

THE COURT: Your full name is fhomas William
Sinnlair Richey.; Is that correct?

DEFENDANT RICHEY: Yes.

THE_COURT: vYou have a right to remain silent
today. Do vyou understand that?

DEFENDANT RICHEY: Yes.

THE COURT: 'Youvhave heard your attorney and
the prosecutor'explain what has happened here today.
You understand what is going on?

DEFENDANT RICHEY: Yes, I do.

THE COURT: Do vou read and write the English
language?

DEFENDANT RICHEY: Yes.

THE COURT: What 1s your education?

DEFENDANT RICHEY: High school. That's all.

THE COURT: You are not presently under the

-
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influence of any medication or_ﬁ%ugs oxr anythingu
which would alter your.understanding of then
proceedings today?

DEFENDANT RICHEY: No, I'm not.

THE COURT: The first page of the Statement
of Defendant on Plea of Guilty indicates the Amended
Information to the count of murder in tﬁe first
degree or felony murder andlattempted murder in the
first degree. The elements and the maximum sentence

are contained on -page one. Do you'thoroughly

" understand that? ¢

DEFENDANT RICHEY: Yes, ves, I do.

THE COURT: Have you had a chénce to go over
with your attorney each and évery sentence, each and
every paragraph}pf the Statement of‘Defendant on
Plea of Guilty?

DEFENDANT RICHEY: Yes. I have.

THE COURT: Do you understand it?

DEFENDANT RICHEY: Yes.

THE COURT: At the top of page three,
paragraph 6, and at the bottom of page two, A
thrbugh G, are a number of rights you 1ose or give
up when you ﬁlead guilty. Do you understand all
those rights that you give up? -

DEFENDANT RICHEY: Yes.
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THE COURT: Paragraph 11 is the
recommendétion of the prosecutor and the apparent
recommendation with respect to the exceptional
sentence. Do you understand tﬁat.and agree to it?

DEFENDANT RICHEY: Yes.

THE COURT: Paragraph 18 indicates, I
believe, in your printing what took place that gavé
rise to these charges.

DEFENDANT RICHEY: Yes.

THE COURT: Do vou understand that?

DEFENDANT;RICHEY: Yes.

THE COURT: Is that your printing or your
attorney's?

SEFENDANT RICHEY: That's mine.

THE COURT: That is your ﬁrinting?

DEFENDANT RICHEY: Yes, it is.

THE COURT: 1Is that a true and accurate
statement of what took place?

DEFENDANT RICHEY: Yes.

THE 'COURT: Are you entering these pleas
freely and voluntarily?

DEFENDANT RICHEY: Yes, I am.

THE COURT: Are you acting undexr force or
"duress of any Kkind?

DEFENDANT-RICHEYJ No.
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. THE COURT: : Has anyone made you any promises
to induce you to enter either of these pleas?

DEFENDANT RICHEY: No.

THE COURT: -What is your plea to each of the
counts as indicated by the Amended Information?

DEFENDANT RICHEY: Guilty.

THE COURT: Guilty of each?

DEFENDANT RICHEY: Yes.

THE COURT: And both?

DEFENDANT RICHEY: ~Yes.

THE COURT: Accepting the Statement of
Defendant on Plea of Guilty as to'both.counts on the
23rd day bf April 1987 in the presence of the
defendant_and his attorney. I am signing the
statement of Defendant on Plea of Guilty.

| Mr. Hultman.

MR. HULTMAN: Your Honor, as Wwe have
indicated, then it is the mutual recommendation,
stipulation and agreement of the parties that the
Court impose a sentence today for each count. I

think that's the way it probably should be that each

count get a 65 year maximum term, or 65 year term

" running concurrently Wwith each other as an

exceptional sentence upward.

In support of that exceptional sentence
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upward; Your Honor, we will ask the Court to make
Findings of Fact and Conélusions of.Law for this
exceptional sentence. I did providé Your Honor with
éopies of that pleading yesterday with Mr. Nichols'
agreement. That the court make those findings at
this sentence; that the defendant has entered pleaé;
that the standard sentence range is insufficient to
adequately punish this defendant basicaily is what
these findings say. That there was deliberate
cruelty, number one, evidenced by shooting two
people directly ﬁh the head at short rangé’because
of the vulnerability of that:bartiCﬁiar organ of the

body; and number 'two, that the concurrent sentencing

~aspect of the Sentencing Reform Act, while they may

operate adequately for most cases,‘ére“inadaquate~in
this case_tqlcorrectly express the public's response
and punishment terms as to what has happened here.
Those are the réasons for suppofting the
exceptional sentence upwérd that could be argued
even if the defense wasn't in agreement with this.
This was an adversary proceeding we were undertaking
this morning. However, there's been an added
stipulated agreement that the Court may consider the
real facts of this case. Included in these real

facts are the fact that these victims were escorted
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from one point to another in the store where. this

incident occurred at gunpoint. An appfeciéble and
measurable amount of time necessarily ‘elapsed when
they were at gunpoint and before the fatal shots or
the fatal shot was fired into Ms. Cosner, and
luckily, non-fatal shot was fired into Mr. SanfordA
thereby supporting the Court's consideration. We
felt that the evidenée could have, in fact,
supported a finding that the crime was premeditated
murder. Therefore, urging. the Court to consider
regl:facts in supbort of a higher charge than if is
u;led to4in support of an exceptional sentence to
that end.

T would ask the Court to admit the stipulated
Findings of Fact both as Appendix B part one and
part two and to enter the Findings of Fact and
conclusions of Law and impose the sentence of 65
years:

THE COURT: I see the gsignature of
Thomas William Sinclair Richey on the stipulation to
sentence in excess of the sentencing range.

Mr. Richey, is that your signature?

DEFENDANT RICHEY: Yes.

THE COURT: Mr. Nichols.

MR. NICHOLS: Throughout the course of over a
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year in dealing with Thomas in.this case and
discussing with the prosecutor, it was always 6ur
opinion and still is that this case was filed by a
previous administration for political reasons and
should have never been a death penalty case. The
facts didn't support the filing of that.
Fortunately, there's light at the end of the tunnel
for Pierce County. This prosecutor preéently, John
Ladenburg, agreed there are some?ﬁsy@hpiégicél -
this man has a serious problem. I am not going to
spend a lot ofhfi;e on it because you've read it.
He's from a broken home and his parents are
alcoholiés. He waé beaten severely which resulted
in‘hiﬁ before he was 18 hérboring more aggression
than probably any of us have or have seen in & long
time. The dnly way he could control the aggression
was tﬁrough the use of LSD, sniffing glue, and
getting whatever he can get his hands on as far as
controlling himself.

When he had those, 'he felt he was somewhat
under control: The trouble was he built up a
resistance. There.would have been testimony that he
had ingested two hits of LSD on the day of this
particular case. | |

We are not offering that as-an excuse.
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There's a lot of people that come from broken homes -
that don't shoot people in TV and stereo shops,vbut
it is an explanation as to what happened. People
want to know what happened. Whether a jury would
have bought a defense of diminished capacity was, in
my opinion and the opinion of other lawyers that
know what they are doing in'these cases, a
substantial risk. The average juror is older and
don't understand the effect of drugs and how these
people age 10 to 18 get involved_in this kind of
thing. 1

It was my opinion that there was a good
probability, having done cases similar to this
murder case, that a jury would have closed their
eyes to ﬁhat actﬁally Thomas was doing and opened
their eyes to the fact that ﬁhe woman was young and
has left a widower with a 20 month old baby. I
didn't have a lot of faith in the defense of
diminished capacity and neither did my client.

We felt that when the death penalty was
remqved properly and.in good faith and by the
prosecutor, this should have been filed as an

aggravated case originally. We thought the chance

.was great that there was a possibility of

conviction. The jury would have probably not even
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paid any attention to @a diminished capacity defense
because of the way these victims were shot and the

age of the woman.

Because of that, I told Tom and explained to

him that if we could beat the aggravated or the

igsue of premeditation, the best we could hope for

in this case is precisely what he is pleading guilty
to and that's felony murder‘during the éourse of the
robbery. He did ask the victiﬁ at one stage prior

tO'shqoting'him where the mohey was. But before the

victim was able tio respond, there were two shots

fired instantaneouslV.

geutish killing in my op

_y;cﬁihs'were tied up.
In our.éﬁinion and looking at the autopsy,.
they were both standing. They weren't being forced.
They weren't begging for their lives. The ériginal
probable cause statement put in the execution style
killing. Fortunately. the prosecutor has not
mentioned that word or indicated any type of killing
of that nature in any of these proceedings today.

There was also little,'if'any,'time that elapsed
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between the two shots. Hé has no understanding of .
what actually happened in his mental process at the
time that he shot those people. Fortunately, one
survived.

What we are getting at is the standard range
of only 30 years. I don't know of a judge in my
experieﬁce —— he had to rely on' my experience and we
were able to establish a relation of trust, which we
did. He did rely on me in that I don't think a
judge would have given him 30 years, which is the
top range, had I;been able to beat:£he aggra?ated
murder down to felony murder. I was convinced that
thev'd have found a way to make an exceptional
sentence. There was plenty of aggravating factors

which the prosecutor has put in this stipulated

_agreement.

The othef motivating factor was the quality
qf iife. Tom has never told me or has everltold
anybody else that he did not shoot these people.
He's always faced what ﬁe's done. He knows he has

to spend part of his life in prison. Probably all

. of it. None of us will probably be alive by the

time Tom is even considered for release. So he has

every day for the rest of his 1ife to remind himéelf

" of why he's sitting in Monroe or wherever he happens
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to.be. _Buthﬁhe qualiﬁy of life in a felony murdéfi
is substantially different than the quality of iife
in an aggravated murder.

Aggravated murderer goes to Mpnroe and they
don't do anythiné but wither away in a maximum
security cell block. A felony‘murderer has a chance
to get moved to different institutions in a little -
bit of a less restrictive setting, and éfter a
substantial pefiod of time has gone by,lprobably
many vears in his case, until he proves himself a
modeliprisoner, h% has better opportunities. He can
make something of himself. He may not ever see the
outside, and maybe he doesn't beiong in the
civilized world; but there are some things that I
have diécovered in Tom thaﬁ are worth saving.

He was only 18 when this took place. He's
not a candidate to be hung. Hanging accomplishes
npthing. Twenty vears from now when they drag him
out of the cell and put a noose around his neck. who
cares. It is not a deterrent to anybody in my
estimation. So this I think is a fairland just
resolution to this case. He's prepared to suffer
whafever punishment you impose. It is true he could

work hard and he could get out in 40 years from

. today, if he's lucky. which has him 60 years old.




10

11

12

13

14
15
16
17
18
19
20
21

22

23

24

25

25
and probably by then there wouldn't be a whole lot
of aggression left if he's even alive. Most people
don't last that long in the Department of
Corrections.

THE COURT:- Mr. Thomas William
Sinclair Richey, is there anything you'd like to say
before the Court imposeé sentence?

DEFENDANT RICHEY: I would like to apologize
to Scott Sanford and his family for what I done.
That's about it.

.THE COURT# The record should reflect that
the Court finds that in the interest of Jjustice
pursuant to the statute that the resolution as'
requested by counsel is adopted. The Court adopts
the Findings ofiFact and Conclusions of Law for the
exceptional sentence, spécifically finding that the
aggravated circumstance as specifically set forth
and others indicated by counsel are sufficient for
an aggravated and exceptional seﬁtence upward.

I don't think there's'much to say about this
case: This case is so tragic it just defies |
imagination. ‘One of the most difficﬁlt jobs a judge
has to do is to even sit through this kind of
proceeding under these circumstances.

I suppose there is a question as to whether
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the jury-might find that this is a life without
parole and then might find that this is a firét
degree felony murder situation. And in view of all
of the evidence that the pfosecutor thinks it has
and the defense has which indicates the standard
range would be 30 years, 30 years is not enough. I
have a duty to the public and to other people to
make sure that no one is ever shot agaih by this
gentleman. I hope he rehabilitates himself. The
compelling factor in my mind is punishment and
precluding the péssibility, even the slightest
possibility of this happening again. I guess on thé
basis of what I've heard, there's a likelihood he
would not come out of prison until he‘s 84 and the
soonest he can come out of prison would be 61 or 62
under exceptional behavior and extraordinary
behavior. I think Mr. Nichols has indicated
correctly that it is difficult in prison fér that
many years under the circumstances. Therefore, the
measure of safety to the community is very, very
high, which giVes me some aésurance that the
sentence is fair ahd just.

Upon your plea of guilty, it is the judgment:
of the Court that you are guiity.> As to each éognt;

you are sentenced,to'the Department of Corrections
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for a period of. 65 years, the same to run
concurrently with each other. -I'm signing in open
court the Findings of Fact and Conclusions of Law
for exceptional sentence on the 23rd day of April
1987.

Filing the stipulated sentence executed by
the defendant. Filing the Amended Information.
Executing the Warrant of Commitment to the
Debartment of Correétions for a period of 65 years
running concurrently.

MR.'HULTmﬁN: Ask the Court to impose the
standard financial assessments. Whether or not
he'll be able to pay them or ever pay them, we still
feel thére's no reason to do anything less than we
would with any other defendant in this regard. We:
are not asking for restitution. There are
substantial medicai bills. There's no reasonable
likelihood that they will ever be paid‘by him, but
we ask that the $70 cost normally imposed be imposed
here; that the $70 victim penalty assessment which
is mandatory be imposed; and that the fines'of $365
be imposed.

THE COURT: That motion is granted.

Handing to all counsel all of the papers and

all of the reports and would they please have the

-
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appropriate ones filed.
MR. HULTMAN: Thank you, Your Homor. I would
hand to the Court the EEEEEEEE_Eggwggngnge which
Mr. Nichols and I have reviewed which I have

completed.

THE COURT: Executing the Judgment and
Sentence in open court in the presence of the
defendant and his attorney for commitment of 65

years concurrently.

(Matter coﬁcluded.)\‘
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IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

Plaintiff, NO. 86-1-00658-5

AMENDED

vs.
INFORMATION

THOMAS WILLIAM SINCLAIR RICHEY,

Defendant.

N e e e e S e S S e

I, JOHN W. LADENBURG, Prosecuting Attorney for Pierce County} in
the name and by the authority of the State of Washington, do accuse
THOMAS WILLIAM SINCLAIR RICHEY of the crime of MURDER IN THE FIRST
DEGREE, committed as follows: '

That THOMAS WILLIAM SINCLAIR RICHEY, in Pierce County,
Washington, on or about the 28th day of March, 1986, did unlawfully
and feloniously while committing or attempting to commit the crime Qf

Robbery in the First Degree, and in the course of or furtherance of

said crime or in immediate flight therefrom, shot Arlene Rae Koestner,

a human being, not a participant in such crime, thereby causing the

death of Arlene Rae Koestner, on or about the 29th day of March, 1986,

contrary to RCW 9A.32.030(1) (c), and égainst the peace and dignity of

the State of Washington.

AMENDED

RMA v Office of Prosecuting Attomey

946 County-City Building
Tacoma,Washington 98402
Telephone: 591-7400
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COUNT II

And I, JOHN W. LADENBURG, Prosecuting Attorney aforesaid, do
accuse THOMAS WILLIAM SINCLAIR RICHEY of the crime of ATTEMPTED MURDER
IN THE FIRST DEGREE, a crime of the same or similar character, and/or
so closely connected in respect to time, place'and occasion that it
would be difficult to separate proof of one charge from proof of the
others, committed as follows:

That THOMAS WILLIAM SINCLAIR RICHEY, in Pierce County,
Washington, on or about the 28th day of March, 1986, did unlawfully
and feloniously with premeditated intent to cause the death of another
person, did shoot Scott Jacob Sanford, -thereby attempting to cause the
death of Scott Jacob Sanford, a huﬁan being, and/of while committing
or attempting to commit the crime of Robbery in the First Degree, and
in the course of or furtherance of said crime or in immeaiate flight
therefrom, did shoot Scott Jacob Sanford, a human being, not a

participant in such crime, thereby attempting to cause the death of .

Scott Jacob Senford, contrary to RCW 9A.28.020 and 9A.32.030(1) (a) (c),

and against the peace and dignity of the State of Washington. -

 DATED this 10th day of April, 1987.

JOHN W. LADENBURG

PROSECUTING ATTORNEY IN AND FOR
SAID COUNTY AND STATE.

crt ' //Zi,ég77i{é;ékzs
. By s - o

CARL T. HULTMAN
Deputy Prosecuting Attorney

AMENDED

RMA Office of Prosecuting Attomey

946 County-City Building
. Tacoma,Washington 98402
Telephone: 591-7400
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STATE OF WASHINGTON, ) o
Plaintiff,
vs. NO. 86-1-00658-5
THOMAS WILLIAM SINCLAIR RICHEY STATEMENT OF DEFENDANT ON PLEA
OF GUILTY (Felony)
Defendant.,

T bl Soriloin Bl

1. My true name is

. My ageis /?

2
3. Iwent through the Lgrade in school.
4. T have been informed and fully understand that I have the right to representation by a lawyer and that if I

cannot afford to pay for a lawyer, one will be provided at no expense to me. My lawyer’s name is:

IARRY NICHOLS

5. I have been informed and fully understand that I am charged with the crime(s) of
MUJRDER IN THE FIRST DEGREE, COUNT I and ATTEMPTED MURDER IN THE E;IRST DEGREE, COUNT II

’

The elements Of the Crime(s)are: COUNT I: that on or about March 281 1986, in Pierce Cotfnty. Wal. ’
Arlene Rae Koestner was killed; the defendant was committing or attempting to commit the
crime of Robbery in the First Degree; the defendant caused the death of Arlene Koestner in
the cause of and in furtherance of such crime. 'She was not a participant in said crime.
COUNT.-IT: that on or about March 28, 1986, in Pierce County, Wa., the defendant did shoot
Scott Jacob Sanford attempting to cause the death of Scott Jacob Sanford while committing

. or attempting to camit the crime of Robbery in the First Degree or in the cause of or
furtherance of such crime. Scott Jacob Sanford was not a participant in said crime..

. : LIFE, AT TO EACH CO
The maximum sentence(s) is (are): ! UNT

) - , 50,000.00, AS TO EACH COUNT
years and § :

___fine(s).

Z-2466-1
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" In addition, I understand that I mu, nave fo pay restitution for crime(s) to . ch [ enter a guilty plea and for any
other uncharged crime(s) for which I have agreed to pay restitution. The standard sentence range for the crime(s)

. COUNT I: 271 mos COUNT I: 361 mos
isfare at least COUNT II: 180 mos and no more tharCOUNT IT: 240 mos.

B8 L-Z8rZBnn IonRHd

based upon my criminal history which 1 understand the Prosecutor presently knows to be:

SENTENCING DATE CRIME __ ADULT/JUWVI CRIME DATE

Ct. II Att. Murder 1° adult . 3/28/86 s/v

[ ] Criminal history attached as Appendix —_________and incorporated by reference.

I have been given a copy of the information.

[ ] And I further understand that as a First Time Offender, the court may decide not to impose the standard
sentence range, and. then the court may sentence me up to 90 days of total confinement and two years of commun-
ity supervision. (If First Offender provision is not applz‘cable,’ this statement shall be stricken and initialed by the
defendant and the judge).

6. Ihave been informed and fully understand that:

(a) I have the right to a speedy and public trial by an impartial jury in the county where the crime is alleged

e

to have been committed.

Z-2466-2
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. CVOLLALAS PAGE :
.-(b) I have the right to remain silen: .efore and during trial, and I need not te.. , y against myself.

)
X

(c¢) I have the right to hear and question any witness who testifies against me.

(d) I have the right at trial to have witnesses testify for me. These witnesses can be made to appear at no ex-

i
i

Ers
L

N

i

{

pense to me. £R7R

(e) I am presumed innocent until the charge(s) is (are) proven beyond a reasonable doubt, or I enter a plea
of guilty.
(f) I have the right to appeal a determination of guilt after a trial.

(g) If I plead guilty, I give up the rights in statements (a) through (f) of this paragraph 6.
to the L‘I‘ime(S) of MURDER IN THE FIRST DEGREE, COUNT I

7. I plead ___ GUILTY

and ATTEMPTED MURDER IN THE FIRST DEGREE, COUNT TT

Amended

as charged in the

’

information.

8. IMAKE THIS PLEA FREELY AND VOLUNTARILY.

9. No one has threatened harm of any kind to me or to any other person to cause me to make this plea.
10. No person has made promises of any kind to cause me to enter this plea except as set forth in }his statement.
11. I have been informed and fully understand that the Prosecuting Attorney will make the following recommen-

stipulated exceptional sentence upward of 65 years DOC,

dations to the court:

costs $70, fine $365, CVPA $70
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" 12. I have been informed and ful. 4nderstand that the standard sentencin. .inge is based on the crime charged
and my criminal history. Criminal history includes prior convictions, whether in this state, in federal court, or else-
where. Criminal history also includes convictions of guilty pleas at juvenile court that are felonies and which were

-
wiviibiee .

committed when [ was fifteen years of age or older. Juvenile convictions count only if J was Z.eg%ﬂ‘gagz,_zgv_? ,
years of age at the time I committed the present offense. I fully understand that if criminal history in addition to
thar listed in paragraph 5 is discovered, both the standard sentence range and the Prosecuting Attorney’s recom-

mendation may increase. Even so, I fully understand that my plea of guilty to this charge is binding upon me if

accepted by the court, and I cannot change my mind if additional criminal history is discovered and the standard

sentence range and the Prosecuting Attorney’s recommendation increases:

Neo  Aege <

13. I have been informed and fully understand that the court does not have to follow anyone’s recommendation
as to sentence. [ have been fully informed and fully understand that the court must impose a sentence within the
standard sentence range unless the court finds substantial and compelling reasons not to do so. If the court goes
outside the standard sentence range, either I or the state can appeal that sentence. If the sentence is within the
standard sentence range, no one can appeal the sentence. I also understand that the court must sentence to a

mandatory minimum term, if any, as provided in paragraph 14 and that the court may not vary or modify that
mandatory minimum term for any reason.

—~ s
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with which I am charged carries with it a term of to¥] confinement of not less than _________ . Ye
22FYH 154450888 T

I have been advised that the law requires that a term of t6tal confinement be imposed and does not permit any

modification of this mandatory minimum term. (If not applicable, any or all of this paragraph shall be stricken and

initialed by the defendant and the judge).

s,

i a4 Ckﬂﬂ){ iz:

15. I have been advised that the sentences imposed in Counts

will run consecutivel unless the court finds substantial and compelling reasons to run the sentences

concurrently Jvansecutiviey.

16. I understand thawjf I am on probation, parole, or community supervision, a plea of guilty to the present

charge(s) will be sufficient greynds for a Judge to revoke my probation or community supervision or for the

Parole Board to revoke my parole.

17. I understand that if I am not a citizen of the United States, a plea of guilty to an offense punishable as a crime.
under state law is grounds for deportation, exclusion from admission to the United States, or denial of naturaliza-
tion pursuant to the laws of the United States.

18. The court has asked me to state briefly in my own word; what I did that resulted in my being chdrged with

ON_ _MARCH 2Bty 1986 T WENT  INTO

the crime(s) in the information, This is my statement:

Mit TARY TV /STEfEe  SToRE Witk TeE  INTENT 16 QY A TV, As_1_HAp

TRIE) To Do N A PREUjoNS SToge THAT DAY.Peiop  To come inTo

THE STeRe [ uap TAxEN  LSD . DuRiNG  THE NECGOTIATIONS To AUy

THE T SOMETHING  CLic BEN N AN HEAD , AwD L TooK ARIENE

KoesT ieR T THE  fackK RooM  AND  WHEN | ey  THEREL ScoTT

SANDPER 2D was__meeAdy PRESENT. U ASKED  dod WHERE THE  MONEY wWAS

And __THEN  HE Tokwen  ARouNd StAbTLNg ME T Teen SHOT HiM  ONCE N

TAE  HeAn  Tued SHOT  ARIENE v THE  HREAD BoTit SHOTS WHERE INSTANTANIOUS.

GN__ MY WAY  oUuT OF THE -STopE |  TOOK - STEPea EQUIPMENT AND A CONTRACT

T My  SIGNATORE  on (T, THIS HAPPENED (wi PIFRCE COUNTY o

7-24RK-5
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19. T have read or have had read to me and fully understand all of the numbered sections above (1 through 19) and have

court.

- /
t’“ﬂo—"\ MXJS ejx;e ¢

. received a copy of this “Statement of Defendant on Plea of Guiliy” form. I have no further questions to ask of the

THOMAS RICHEY Defenddet

Deputy Prosecuting Attorney ' , 7 Defendant’s Attorney
CARL T. HULTMAN TARRY NICHOLS

The foregoing statement was read by or to the defendant and signed by the defendant in the presences of his or her

atiorney, and the undersigned Judge, in open court. The court finds the defendant’s plea of guilty to be knowingly,

intelligently and voluntarily made, that the court has informed the a’efenddnt of the nature of the charge and the \

consequences of the plea, that there is a factual basis for the plea, and that the defendant is guilty as charged.

Further, the court finds that acceptance of this plea is consistent with prosecuting standards and the interests of

Justice.
Dated this 49 f7
o
, | .
T knens 1 HAVE ,& RKigae 70 A fﬂé—é&wﬂ%\/cg Re)'ﬂme’(’ Bour 1 &MSH
e WAL My Rig #T A0 BE S&P‘TE/UC&D ’I'C'?;O/?-'\/’_

2R APRIL 9§17
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