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1. INTRODUCTION

Thurston County files this Supplemental Brief to summarize and
focus the County’s arguments on thé issues in the County’s Petition for
Discretionary Review. In doing so, this brief refers to more extensive
relevant arguments in. the County’s Opemﬁg Brief and Reply Brief.
Although this is an appeal of the Court of Appeals’ decision in Thurston
County v. Western Washington Growth Management Hearings Board, 137
Wn. App. 781, 154 P.3d 959 (2007), attached as Appendix A, the Supreme
Court directly revieWS and applies the standards of RCW 34.05.570(3) to
the decision of the Hearings Board, 1000 Friends of Washington V.
Thurston County, et al, WWGMHB No. 05-2-0002, (Final Decision and
Order, July 20, 2005), attached as Appendi;_( B. See Redmond v. Growth

Hearings Bd., 136 Wn.2d 38, 45, 959 P.2d 1091 (1998).

2. ISSUES PRESENTED FOR REVIEW

1. Whether the Western Washington Growth Management Hearings Board
~ (Board) erred by holding that it has jurisdiction to review lc_)n_gstanding
provisions ina county or city’s Comprehensive Plan, many years after
they were adopted, whenever a county or city performs the. cyclical
reviews required by RCW 36.70A.130, even though. the challenged

provisions were left unchanged, were not appealed within 60 days of



their original adoption, or, if appealed, were upheld in a previous board
decisioh?

2. Whether the Board’s decision violates RCW 36.70A.320, RCW
36.70A.3201, and RCW 36.70A.110(2) by ignoring the presumption of
validity owed to the County’s minor modifications of its Urban Growth
Area (UGA), unlawfully imposing upon the County the burden to
justify the size of its entire UGA, rather than recognizing that Petitioners
had the burden to prove that the minor UGA modifications were clearly
erroneous, and failing to defer to the County’s discretion to plan for
growth on the basis of local circumstances?

3. Whether the Board legally erred in deciding that resource lands
interspersed within the rural area may not be considered in determining
whether the County providéd for a variety of rural densities and failing
to defer to the. County’s discretion to characterize resource lands as a
component of the County’s rural lands?

3. STATEMENT OF THE CASE

3.1 Introduction.

This case involves a challenge by 1000 Friends of Washington, now
known as Futurewise (hereinafter referred to as 1000 Friends), to Thurston

County’s seven-year Comprehensive Plan (Plan) review and ten-year UGA



review required by RCW 36.70A.130. With the exception of two minor
UGA modifications, the challenged Plan provisions have been in place for

years and remained unchanged after the 2004 review.

3.2 The History Of Thurston County’s Comprehensive Plan,
Population Growth, And UGA.

As one of the state’s fastest growing counties since the 19603, AR
755, Thurston County’s population increased by over 40% in the 1960s,
61% in the 1970s, 30% in the 1980s and 29%'in the 1990s. AR 2084. The
County’s population was about 214,800 in 2003 and is projected to exceed
330,000 by 2025, an incfease of'35%. AR 755.

In 1983, seven years before the GMA was enacted, Thurston County
and its cities of Olympia, Lacey and Tumwater pioneered growth
management in Washington State by signing an Urban Growth
Management Agreement, AR 760, limiting their expansion. AR 760.
Following this initial agreement between the cities and the County, they‘
continued to work together. In June of 1988, the County and the Cities
entered into a “Memorandum of Understanding: An Urban Growth
Management Agreement.” AR 1660-1674. After the enactment of the
GMA, the County adoptéd Resolution No. 10452 in 1993 designating
interim UGAs for the cities of Lacey, Olympia and Tumwater. AR 1675-

1679. In 1994, Thurston County adopted Resolution No. 10683



establishing a final UGA for the City of Olympia. This UGA was upheld
by the Board in Reading, et al., v Thurston County, WWGMHB No. 94-2-
0019 (Final Decision And Order, March 23, 1995)1, attéched as Appendix
C. In 1994, the County also adopted its final UGAs for the cities of Tenino,
Tumwater, Lacey and Yelm which were never challenged. AR 1684-1738.
The GMA requires that UGAs be sufficient for the urban
development necessary to accommodate the population projected by the
State Office of Financial Management (“OFM”) for the sucéeeding twenty-
year period. AR 765. RCW 36.70A.110(2). In 2003, the Legislature
adopted a new GMA provision emphasizing that local i)lans and
development regulations must “provide sufficient capacity of land suitable
for dévelopment. ..to accommodate their allocated housing and employment

growth” in accordance with OFM population forecasts. RCW 36.70A.115.

3.3 The 2004 Review And Update Of County UGA Designations.

In 1997, the Legislature amended RCW 36.70A.130 to require that
each county and city subject to GMA planning requirements “review and, if

needed, revise” its comprehensive plan and development regulations “on or

.1 “Where a unique three-city configuration coupled with excellent anti-
sprawl goals, policies, and strategies are present in a comprehensive plan,
the UGA boundary complied with the GMA even though from a strict
numerical formula it was overly large.” Reading v. Thurston County,
WWGMHB No. 94-2-0019 (Final Decision And Order, March 23, 1995),
page 231 of the WWGMHB January 2005 digest update. See Appendix C.
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before” specified dates | and every seven years thereafterr RCW
36.70A.130(1)(a)and(4). Counties also are required to review their UGAS
every ten years. RCW 36.70A.130(3).

Thurstoﬁ County was required to conduct the prescribed seven-year
reView by the earliest specified date, “[o]n or before December 1, 2004...”
RCW 36.70A.130(4)(a). The County elected to perform its ten-year UGA
- review concurrently with the seven-year Plan review. AR 688-690. After
extensive public participation, Plan amendments were adopted in 2004 to
ensure that land use measures continued to reflect changes in conditions and
the collective preferences of the County’s citizens AR 689. The
accompanying UGA review resulted in ‘the de minimus addition of 225
acres to the UGA’s 63,102 acres designafed 10 years earlier (an increase of
~ approximately one-third of one percent). Only two areas of the UGA were
affected. AR 697. Tenino’s UGA was reduced by a net 30 acres, by
-removing land in a conservation trust and adding a smaller area of land that
was suitable for urban uses. AR 1405-1407. A new UGA area of 255 acres
was provided fof Bucoda in order to protect a sensitive aquifer area by
planning for sewers, which could not be done without the UGA designation.

AR 1767-1773, 1788.



34 The Comprehensive Plan’s Designations of Resource Land
Within The County’s Rural Area.

The Plan is based on the premise that the County’s rural area
consists of all lands outside the UGA. Within the rural area, the Plan
designates agricultural and forest resource lands encompassing 156,775
acres, 39.3% of the land area of the County. AR 774. These resource lands,
interspersed in the rural area, have maximum densities ranging from 1 unit
per 20 acres to 1 unit per 80 acre.s. AR 775-777. Lands classified as rural
resource and residential, with maximum density of 1 unit per 5 acres,

comprise 192,708 acres, 48.3% of the County’s land area. AR 775.

3.5 Procedural History.

On January 21, 2005, 1000 Friends filed its Petition for Review with
the Growth Board, challenging rural densities, UGA size, and criteria for'
designating agficultural resource lands. AR 1-3. The Board issued its Final
Decision And Order on July 20, 2005, concluding that the County was
noncompliant with GMA requirements because: (1) the County failed to
establish a variety of rural densities, as required by RCW 36.70A.070(5)(b);
(2) the County’s UGAs, by containing greater than 25% excess of supply
over projected demand for urb;a?n lands through 2025, did not comply with
RCW 36.70A.110; and (3) the County’s criteria for designation of

agricultural resource lands, which had been adopted a decade ago and



reaffirmed in November, 2003, did not comply with RCW 36.70A.060 and
36.70A.170. See Appendix B.
The County appealed the Board’s decision. On April 3, 2007, the
Court of Appeals issued its decision in Thurston County v. Western
Washington Growth Management Hearings Board, 137 Wn. App. 781, 154
P.3d 959 (2007), affirming, in part, and reversing, in part, the Board’s
decision. See Appendix A.
4. SUMMARY OF ARGUMENT
The pivqtal issue is whether the Board exceeded its jurisdiction by
reviewing longstanding County provisions and basing its decision that the
County violated GMA requirements solely on the basis of such
longstanding, unchanged provisions. The Board erred by ruiing that all
preexisting provisions of the County’s Plan and Regulations became
~ subject to challenge anew on the occasion of the required periodic reviews
even though they remained unchanged and they were not appealed to the
.Board within sixty days of their original adoption, as required by GMA’S
strict iimitation period. RCW 36.70A.290(2). In sé ruling, the Board
ignored the absolutely clear énd unequivocal language of RCW
36.70A.290(2) which requires that “[a]ll petitions [to the Board]...be filed

within sixty days after publication...” The “date of publication for a county



shall be the date the county publishes the notice that it has adopted the
comprehensive plan or development regulations, or amendment thereto.”
RCW 36.70A.290(2)(b). The County did'not publish any notice that it had
adopted the provisions found noncompliant by the Board because these
were preexisting provisions that the County did not amend or reenact.
Notice of the adoption of these provisions was given many years before,
commencing the running of the limitation period at that time. Thus, under
RCW 36.70A.290(2), these provisions were not appealed within sixty days
‘of publication and were not subject to Board review. |

The Board and Court essentially reasoned that longstandiﬂg local
GMA provisions, which were not challenged within sixty days of their
adoption, might never be b_rought into compliance with GMA requirements
unless they are subject to challenge and Board review, anew, on the
occasion of the cyclical reviews and updates required by RCW 36.70A.130.
However, this Court consistently has stressed from its first GMA case to its
most recent one that the GMA was the product of intense legislative
compromise, containg no provision for liberal construction, and, thus, gaps
or loopholes may not be filled by the Board or the courts. See, Skagit
Surveyors v. Friends, 135 Wn.2d 542, 565-67, 958 P.2d 962 (1998); Woods

v. Kittitas County, 162 Wn.2d 597, 612-614, n.8, 174 P.3d 25 (2007). If



jurisdiction to enforce GMA requirements is not explicitly conferred, it does
not exist. Id. Policy arguments’ thatA the Board should have plenary
jurisdiction over all local GMA provisions on the occasion of the required
reviews must be addressed to the Legislature

This foundational error infected the Board’s substantive rulings that
the overall size of the UGAs, criteria for agricuitural resource land
designation, and rural density provisions were noncompliant. Since all of
these issues were based on longstanding County provisions that remained
unchanged after the réview and update, they were not subject to Board
ju:risdiction—at all. In addition, these substantive rulings were erroneous
 because they failed to accord required deference to local f)olicy choices and
were based on misinterpretations of GMA requirements.

5. ARGUMENT

5.1 Standard of Review.

The Supreme Court ‘directly reviews and applies the standards of
RCW 34.05.570(3) to the decision of the Growth Management Hearings
Board, 1000 Friends of Washington v. Thurston County, et al, WWGMHB
No. 05-2-0002, (Final Decision And Order, July 20, 2005), attached as
Appendix B. Redmond v. Growth Hearings Bd., 136 Wn.éd 38, 45, 959

P.2d 1091 (1998). These Administrative Procedure Act standards of review



and the more specific and directly relevant GMA amendments requiring
deference by the Board to local GMA policy choices are fully explained in
Quadrant Corp. v. Hearings Bd., 154 Wn.2d 224, 236-38, 110 P.3d 1132
(2005) and are addressed in detail in Thurston County’s Opening Brief at
25-30. |

5.2 Local Discretion Prevails in Absence of Specific GMA
Mandate.

In Quadrant, supra, this Court stressed GMA’s strict requirements
of Board deference to local policy choices in upholding local discretion to
implement GMA requirements, on the basis o'f local circumstances, as long
as local enactments do not violate specific GMA requirements. Quadrant,
154 Wn.2d at 240 n.8. In its decision, the Béard distorted the message
clearly sent by legislative amendments and this Court’s holdings by
minimizing the extent of local discretioﬁ and Board deference owed. The
Board’s implicit premise was that the Board has authority to determine the
meaning of GMA’s broadly stated goals and requirements, base GMA -
violations on these Board intérpretations, and, therefore, decline to defer to
local enactments. The Bo.ard’s position contradicts this Court’s consistent
recognition since its first GMA decision, in Skagit Surveyors, that the GMA
was the product of intense legislative controversy, contains no provision for

liberal construction, and, thus, within the constraints of any relevant specific

-10-



GMA requirements, local governments, not the Boards, have broad
- discretion to determine the meaning of, and implement, GMA goals and
requirements on the basis of local circumstances. See, e.g., Woods, 162
- Wn.2d at 612-614, n.8; Viking Props., Inc. v. Holm, 155 Wn.2d 112, 125-
26, 129-30, 118 P.3d 322 (2005); Quadrant, 154 Wn.2d at 232-33, 235-38.
For a more detailed exposition of this argument, see Thurston County’s
Opening Brief at 27-30.
5.3 The Board Erroneously Interpreted RCW 36.70A.130 and
36.70A.290(2) by Reviewing Longstanding, Unchanged County

GMA Implementation Provisions Merely Because The County
Conducted the Required Periodic Review.

In its Petition to the Board, 1000 Friends challenged County
provisions establishing criteria for the designation of agricultural resource
lands, rural densities, and the designated Urban Growth Area (UGA). All
of these provisions, except for de minimus rﬁodiﬁcations of the UGA, were
longstanding County provisions that were not changed at all in the 2004
review and update.- Moreover, the Board’s noncompliance de-cision on the
UGA related primarily to the total size of the UGA in relation to projected
population growth and not to the minor modifications made in the 2004
ui)date. See Final Decision And Order, attached as Appendix B, at 18—26.
Only the 2004 modifications of the UGA were appealed within sixfy days of

publication of their adoption, as required by RCW 36.70A.290(2), and were

-11-



properly before the Board. Thus, the Board exceeded its legal authority in
reviewing the entire UGA size and all of the other issues presented by the
Petition.

This Court has clearly and repeatedly held that the Board’s
jurisdiction is strictly limited by GMA’s statutory language which was the
product of intense legislative controversy and compromise and contains no
provision for liberal construction. E.g., Woods, 162 Wn.2d at 612-614 n.§;
Skagit Surveyors, 135 Wn.2d at 565-67. Under the plain, clear language of
RCW 36.70A.290(2), the Board has jurisdiction over “petitions relating to

_whether or not an adopted comprehensive plan, development regulation, or
permanent amendment thereto, is in compliance with the goals and
requirements of [GMA]” only if they are “filed within sixty days after
publication by the legislative bodies of the county or city.” And “the date of
publication for a county shall be the date the county publishes the notice
that it has adopted the comprehensive plan or development regulations, or
amendment thereto.” RCW 36.70A.290(2)(b).

The Cc‘>u1’1ty"s published Resolution and Ordinance completing its
review did not set forth any of the challenged provisions except the minor
modifications of the UGA. AR 688-718. Thus, only these minor UGA

amendments included in the County’s published resolution were properly

-12-



appealed to the Board within sixty days of publication under RCW
36.70A.290(2).

Even though the longstanding, unchanged provisions challenged in
1000 Friends® Petition were not appealed within sixty days and, thus, were
not subject to the Board’s jun'sdictioﬁ, the Board and lower Court
essentially ignored the clear, unequivocal jurisdictional limitation of RCW
36.70A.290(2). The Board and Court reasoned that the purpose of the
cyclical review requirements of RCW 36.70A.130(1) and (4) is to “ensure
the plan and regulations comply with the requirements of [GMA]” and this
purpose could not be achieved unless all provisions of local plans and
regulations are subject to Board scrutiny on the occasion of the réquired
cyclical reviews. Appendix B at 10; T hufston County v. W. Wash. Growth
Mgmt. Hearings Bd., 137 Wn. App. at 793-96.- The Court of Appeals
expressly acknowledged that “[n]either RCW 36.70A.280(1) nor RCW
36.70A.130(1)(a) explicitly grants the Board authority to review petitions
alleging that a county’s failure to amend its comprehensive plan or
development regulations during its periodic review violates the Act.” Id at
794. However, the Court went on to rely upon quoted irrelevant dicta from

the Skagit Surveyors case: “But the Supreme Court has said that RCW

36.70A.280 ‘authorizes a hearings board to determine whether actions—or

-13-



failures to act—on the part of a county comply with the requirements of the
Growth Management Act.” Skagit Surveyors, 135 Wn.2d at 558-59 .” Id.

In effect, the Board and Court reasoned that it would be good policy
for the Board to have authority to enforce GMA requirements whenever the
mandatory reviews and updates are done and, therefore, such authority
should be inferred from RCW. 36.70A.130 even though the Court _
acknowledged that RCW 36.70A.130 says no such thing. That is, contrary
to this Court’s consistent holdings that the GMA must not be liberally
construed, the Board and the Court liberally construed RCW 36.70A.130 to
achieve what they regarded as its purpose. See, Skagit Surveyors, 135

»Wn.2d at 567:

Even if we agreed with 1000 Friends that public policy
would be better served if the board were granted stronger
remedial powers, we are not in a position to create those
powers. Our role is to interpret the statute as enacted by the
Legislature, after the Legislature’s determination of what
remedy best serves the public interest of this state; we will
not rewrite the statute.

See also Woods v. Kittitas County, supra, 162 Wn.2d at 614:

Thus, if a project permit is consistent with a development
regulation that was not initially challenged, there is the
potential that both the permit and the regulation are
inconsistent with the GMA. While this is problematic, the
GMA does not explicitly apply to such project permits and
the GMA is not to be liberally construed. Skagit Surveyors,
135 Wn.2d at 565. This court’s “role is to interpret the

-14-



statute as enacted by the Legislature...we will not rewrite
the [GMAL.” Id. at 567.

The Board and Court erred by rewriting RCW 36.70A.130 to achieve what
they thought was its purpose. This Court has made clear that when the
Board does so, it exceeds its statutory authority. Skagit Surveyors, supra.
However, even if liberal interpretation were permissible, it is not
even clear that the purpose of RCW 36.70A.130 would be served by
allowing Board review of all local GMA provisions whenever periodic
review is done. The Legislature set forth its intent in adopting the periodic
review requirement, and this statement of intent, which is codiﬁed with
RCW 36.70A.130, indicates that the periodic review requirement is
procedural in nature, as land use and environmental statutory requirements
often are, such as SEPA’s environmental review requirements under RCW -
43.21C.030(2). For example, “The legislature recognizes also that the
[GMA] requires counties...to review and, if needed, revise their
comprehensive plans and development regulations on a cyclical basis.”
This statement does not say who is to decide whether revision is “needed.”
It certainly does not say the Board has authority to decide whether revisions
are “needed.” If this is a procedural requirement, it is up to local
government, after hearing from its citizens, to decide through its political

processes whether revisions are “needed.” The statement goes on to

-15-



recognize that “[t]hese requirements, Which often require significant
compliance efforts by local governments are, in part, an acknowledgment of
' the continual changes that occur within the state, and the need to ensure that
land use measures reflect the collective wishes of its citizenry.” Note that
the stated intent of the requirement is that it “ensure that land use measures
reflect the collective wishes of its citizenry.” Such an outco1ﬁe is consistent
with a procedural requirement designed to ensure that citizens have an
opportunity to be fully heard regarding desired changes in the
comprehensive plan or regulations. The remainder of the statement also
indicates that the requifemént is procedural by setting forth means of
encouraging such reviews and providing subsidies or other rewards when
they are carried out in a timely manner.

In summary, RCW 36.70A.130 does not authorize Board review of
existing, unchanged provisions in the context of local periodic updates and
does not amend RCW 36.70A.290(2) which allows Board review of
comprehensive plan provisions and development re@lations only if
petitions are filed within sixty days of publication of such provisions. The
GMA is not to be liberally construed. And even if liberal construction were
permissible, the Legislature’s statement of intent, codified with RCW

36.70A.130, indicates that the purpose of the periodic review requiremenf is

-16-



procedural—to require counties and cities to conduct a review process, in
which interested citizens have ample opportunities to participate, so that
through this process, revisions will be made if the local legislative authority
determines that they are needed. Any revisions would be subject té Board
review through a timely petition to the Board.

Additional County argument on this issue is in the Cqunty’s
" Opening Brief at 35-36, the County’s Reply Brief at 12-16, and the
County’s Petition for Discretionary Review at 9-13.

5.4  The Board Failed to Presume the Validity of, Imposed the
Burden of Justifying, and Did Not Accord Deference to the
County's Minor UGA Modifications, in Violation of RCW
36.70A.110(2), RCW 36.70A.320, and RCW 36.70A.3201.

As argued in the previous subsection, only the minor modifications
of the County’s UGA were properly before the Board and not the total size
of the UGA. The minor modifications added only 225 acres, less than one-
third of one percent, to the 62,877 acre UGA a decade after the UGA was
designated in 1995 and upheld by the Board in Reading v. Thurston County,
WWGMHB No. 94-2-0019 (Fineﬁ Decision And Order, March 23, 1995).
See Appendix C.

The Board failed to presume the validity of this UGA amendment
and to impose upon the petitioner the burden to demonstrate that the

amendment was a clearly erroneous violation of the requirements of the
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Act, as required by RCW 36.70A.320. Instead, the Board ruled that the
County was noncompliant for failing to justify the size of its UGA. The
Board also erred by failing to accord the County the broad discretion and
deference to which it is entitled, under RCW 36.70A.3201, in “how [it]
pIan[s] for growth” and, under RCW 36.70A.110(2) (“Cities and counties
have discretion in their comprehensive plans to make many choices about
accommodating” growth.”)

The Court below correctly recognized the presumption of validity
and the burden on petitioner to prove noncompliance in holding that the
Board erred by requiring the County to prove that the GMA requirement of
providing for a variety of rural densities would be achieved through
provisions for clustering, density transfer, conservation easements, and
other innovative techniques. Thurston County, 137 Wn. App. at 808-9.
However, on the UGA issue, the Court inexplicably ignored the
presumption of validity and upheld the Board’s requirement that the County

prove that the size of its UGA was in compliance with RCW 36.70A.110.

2 1t is important to note that the RCW 36.70A.130(3), providing for the
ten-year UGA update, requires counties to accommodate twenty-years of
growth. 1000 Friends’ goal is to shrink the UGAs in one of the fastest
growing counties in the state. Changing the boundaries of a UGA is not
encouraged by the GMA. RCW 36.70A.215(1)(b).
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Additional arguments on this issue are in the County’s Opening
Brief at 43-47, the County’s Reply Brief at 22-25, and the County’s Petition

for Discretionary Review at 13-14.

5.5 The Board Failed to Defer and Accord Sufficient Discretion to
the County’s Policy Choice to Provide for a Variety of Rural
Densities, in Part, Through Designated Agriculture and Forest
Resource Lands Within the County's Rural Area.

Arguments on this issue are in the County’s Opening Brief at 47-52,
the County’s Reply Brief at 25-30, and the County’s Petition for
Discretionary Review at 14-16.

On the basis of the arguments cited above, the County’s
characterization of all land outside of its UGA as Rural and its designated
resource lands as included elements of the rural area was reasonaBle and
well within the County’s discretion under RCW 36.7OA;3201 and
36.70A.011. Other Counties have similarly interpreted the operative
language of RCW 36.70A.070(5) regarding the rural element of county
comprehensive plans. See, e.g., Woods, supra, 162 Wn.2d at 629 (Becker,
J., concurring), (“The [Kittitas County] comprehensive plan designated all
lands outside the urban growth areas as rural.”).

6. CONCLUSION

For the reasons set forth in the County’s briefs, the County submits

that the Board erred by: (1) assuming jurisdiction over éxisting, unchanged
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local GMA provisioné that were not appealed within sixty dayé; (2) failing
to presume the validity of the County’s minor UGA amendments and
imposing the burden upon the County to prove that the amended UGA was
in compliance with RCW 36.70A.110; and (3) interpreting RCW
36.70A.070(5) to deny the County discretion to characterize as rural all land
outside of its UGA and achieve a variety of rural densities, in part, through
the very low density regulations applicable to timber and aéricultural
resource lands interspersed in the rural area. On the basis of these errors, the
County respectfully requests the Court to reverse the Board’é Final Decision
And Order and remand to the Board for corrective éction.

RESPECTFULLY SUBMITTED this & day of March, 2008.

EDWARD G. HOLM,

PROSECUTING y %

J;’f ey cher WSBA No.#22550
Deputy ecutlng Attorney

ettle WSBA No.#3075
pec puty Prosecuting Attorney
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APPENDIX

Thurston County v. Western Washington Growth Management
Hearings Board, 137 Wn. App. 781, 154 P.3d 959 (2007).

1000 Friends of Washington v. Thurston County, WWGMHB No.
05-2-0002, (Final Decision And Order, July 20, 2005).

Reading v. Thurston County, WWGMHB No. 94-2-0019 (Final
Decision And Order, March 23, 1995).
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BEFORE THE WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS BOARD

1000 FRIENDS OF WASHINGTON
| Petitioners, * Case No. 05-2-0002
V. e
| THURSTON COUNTY, FINAL DECISION AND ORDER
Respondent,
And,
WILLIAM AND GAIL BARNETT AND
ALPACAS OF AMERICA,
| Intervenors.
I. SYNOPSIS OF DECISION

Thurston County was one of the first counties in this Board’s jurisdiction to engage in
thorough and collaborative planning. Its commendable early efforts led to the adoption of a
comprehensive plan in 1995 on which the County has largely relied in meeting its update

|requirements under RCW 36.70A.130. In 2002, the County adopted its Buildable Lands

Report, a thorough and well-documented analysis of land available for development and .

1 projected demand for such lands through 2025. In 2004, Thurston County met its deadline

under RCW 36.70A.130(4) to timely conduct a review and, if needed, revision of its

| comprehensive plan and developmeht regulations to ensure compliance with the Growth

Management Act (GMA) (Chapter 36.70A RCW).

| In this decision, the Board is asked to determine whether Thurston County's 2004 update of

its comprehensive plan and development r‘egulations'complies with the requirements of
RCW 36.70A.130 to “review and, if needed, revise its comprehensive plan policies .and '
development regulations to ensure the plan and regulatlons comply with the requirements of

this chapter.” RCW 36.70A. 130(1).

FINAL DECISION AND ORDER . Western Washington
Case No. 05-2-0002 ' Growth Management Hearings Board
July 20, 2005 ) 905 24th Way SW, Suite B-2
Page 1 of 37 ’ . Olympia. WA 98502
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We observe that many elements of the County’s comprehensive plan and development
regulations further the goals and requirements of the GMA in creative and i lmpresswe ways
and are compliant. However, we find there are several areas in which the County did not

meet its update requurements

First, Thurston County has not revised its Rural Element as necessary to comply with the
GMA. It has relied upon its earlier plan prowswns to continue a policy of allowing rural
residential development in high density zones -- Residential — One Unit per Two Acres;
Residential — One Unit per One Acre; Residential — Two Units per One Acre; and
Residential — Four Units per Acre -- without complying with the GMA requirements for
limited areas of more intensive rural development (LAMIRDs). It has also allowed rural
densities in its RR 1/5 zone to develop at densities of one dwelling unit per four acres.
While the County argues that it should not have to disturb policies it established years ago
for these areas, this argument fails to address the update requirement to revise existing
policies where necessary to ensure compliance with the GMA. RCW 36.70A.130. These
policies and reguta{ions create intense rural residential densities without meeting GMA
requirements for limiting those areas and are therefore non-compliant. RCW
36.70A.070(5)(d). The County further has failed to establish a variety of rural densities in
the rural area as required by RCW 36.70A.070(5)(b) by establishing no rural designétions or
zones that have less intense densities than one dwelling unit per five acres.

Second, the County's urban growth areas (UGAs) provide a significant excess of land -
supply over projected demand for such urban lands through 2025. Both land sUppIy and
projected land demand were reviewed for purposes of its buildable lands analysis in 2002.
Buildable Lands Report, September 2002. At that time, it was determined that there was
sufficient land in the UGAs to accommodate projected growth. However, the buildable lands
analysis also showed that there was a significant excess of available residential lands in the
urban areas over the projected demand for such lands through 2025. The UGA boundaries

FINAL DECISION AND ORDER Westemn Washington
Case No. 05-2-0002 Growth Management Heanngs Board
July 20, 2005 oo
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established in the 2004 update continue to provide excess lands within the UGA boundaries

| beyond the demand calculated on the basis of the OFM population projection chosen by the

County. This excess of urban land supply for the population allocated to (and therefore land
demand projected for) urban growth areas during the 20-year planning horizon fails to
comply with RCW 36.70A.110. In addition, two cities, Tenino and Bucoda, sought to have
their urban growth areas enlarged to accommodate development to support sewer systems
for those UGAs. The County concurred and expanded areas in the Tenino and Bucoda
UGAs, but did not adjust the population allocations to comport with the land supply the UGA
boundaries provide. This, too, fails to correlate demand for urban lands with the supply of
those lands as required by RCW 36.70A.110. |

Finally, the County has addpted designation criteria for agricultural resource lands that
exclude lands that otherwise meet the statutory criteria for designation. The first of these
excludes lands that are not currently being used for agriculture from designation as
agricultural resource lands. The Supreme Court has determined that the statutory definition
of agricultural lands is based on whether the lands are “in an area where the land is actually
used or capable of being used for agricultural production.” City of Redmond v. Central
Puget Sound Growth Management Hearings Board, 136 Wn.2d 38, 53, 959 P.2d 1091,
1998 Wash. LEXIS 575 (1998). The second challenged County agricultural lands
designation criterioh requires a predominant parcel size of 20 acres or more. Regardless of
common ownership or use, farms consisting of more than one parcel of less than 20 acres
would not be conserved under this criterion. Since farm size is not equivalent to parcel size,
this criterion may exclude viable farms from conservation. For these reasons, both of these
policies fail to comply with RCW 36.70A.060, and 36.70A.170.

Although Petitioner has requested a finding of invalidity as to the noncompliant provisions of
the rural and urban element (and their implementing development regulations), we decline
to enter an invalidity finding at this time. The record before the Board does not persuade us

FINAL DECISION AND ORDER Westemn Washington
Case No. 05-2-0002 Gry TSt et B
July 20, 2005 :
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that inconsistent development will occur during the remand period such that proper planning
cannot take place without the imposition of invalidity. However, if circumstances change
and Petitioner brings forward a basis for believing that substantial interference with the
goals of the GMA may be occurring during the remand period, we would consider setting a
compliance hearing to rule upon a properly supported motion to impose invalidity before the
compliance period expires. RCW 36.70A.330(4).

I PROCEDURAL HISTORY
On November 22, 2004, the Thurston County Commissioners adopted Resolution No.
13234 and Ordinance No. 13235. Both legislative enactments, by their terms, were adopted

to comply with the requirement in RCW 36.70A.130 that the County review and, if

necessary, revise its comprehensive plan and development regulations to ensure the plan
and regulations comply with the Growth Maqagement Act (Ch. 36.70A RCW), no later than
December 1, 2004. RCW 36.70A.130(4). Resolution No. 13234 amends the County's
comprehensive plan. Ordinance No. 13235 amends the County’s development regulation.

'Petiﬁoner, 1000 Friends of Washington (now known as “Futurewise”), filed a petition for

review of these two adoptions on January 21, 2005. A prehearing conference was held on
February 17, 2005. On March 23, 2005, the County filed a Motion to Dismiss or Limit Issues
arguing that the Petitioner had failed to join cities as indispensable parties and that the
appeal of the urban growth areas (UGAs) was time barred. Petitioner opposed the motion,
Petitioner Futurewise’s Resbonse to Motion to Dismiss or Limit Issues, April 4, 2005. The
Board deniéd the County’s motions. Order on Motions to Dfsmiss, April 21, 2005.

On April 27, 2005, Petitioner requested permission to file a motion to add the League of
Women Voters of Thurston County as a Petitioner. Request for Permission to File Motion
and Motion to Add the League of Women Voters of Thurston County as a Petitioner. The
County opposed the motion. Respondent’s Opposition to Petitioner's Motion to Add the

FINAL DECISION AND ORDER Western Washington
Case No. 05-2-0002 Growth Management Hearings Board
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League of Women Voters of Thurston County as a Petitioner, May 9, 2005. This motion
was denied: '

There is no explanation provided in the Petitioner's request why this motion could not
have been brought within the timelines set in the Prehearing Order. Nor is any
excuse offered for the failure of the proposed petitioner to file a timely petition for
review itself. At this stage in the proceedings, it is unduly burdensome on the County
and the Board to be considering a new issue that apparently could have been raised
in the timeframe set by the Prehearing Order.

Order Denying Leave to File Motion, May 16, 2005.

On May 20, 2005, Intervenor William and Gail Barnett and Alpacas of America moved to
intervene in this caée. Intervenor owns property that was added to the Tenino UGA in the
County’s 2004 update of its comprehensive plan. Arguing that Intervenor had only recently
learned that this case “directly affects the Tenino UGA,” Intervenor submitted the substance
of its brief with its motion. Motion to Intervene by William and Gail Barnett and Alpacas of
America, and Statement of Issues and Argument Concerning the Tenino UGA, May 20,

{2005. The parties had no objection and intervention was granted subject to certain

conditions. Order Granting Intervention to William and Gail Barnett, and Alpacas of
America, June 3, 2005.

The County moved to supplement the Index to the Record with Index Nos. 466 — 528. .
Motion to Supplement the Record, April 4, 2005. Petitioner had no objection and the Index
was supplemented as the County requested. Order on Motion to Supplement the Record,
May 5, 2005.

At the hearing on the merits, the Board allowed the parties to submit additional materials in
response to Board questions. As part of its post-hearing submission, the County provided
the Board with the Buildable Lands Report for Thurston County, September 2002 (Index
No. 43); the Population and Employment Forecast for Thurston County, Final Report (Index
No. 208); and the Pobulation and Employment Forecast for Thurston County, Volume II:

FINAL DECISION AND ORDER : B Western Washington
Case No. 05-2-0002 . d
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|| @s submitting additional argument. Petitioner Futurewise’s Objection to Post-Hearing

Appendix (Index No. 209). The City of Tenino also asked and was granted leave to supply
the Board with answers to its questions concerning adopted updated development
regulations. This was submitted in the form of the Letter of Dan Carnrite, Senior Planner, to.
the Board, dated June 21, 2005. Intervenor submitted a blow-up of the Thurston County
bL;ilda'ble lands map and post-argument brief. Intervenors' Post-Hearing Brief, June 23,
2005. Petitioner objects and moves to strike the post-hearing brief submitted by Intervenor

Arguments. To the extent that the Intervenor's brief submits argument rather than
responsive materials, Petitioner's motion to strike is granted.

ll.  ISSUES PRESENTED'

1. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW
36.70A.020(1), RCW 36.70A.020(2), RCW 36.70A.070, RCW 36.70A.1 10(1) and RCW
36.70A.130 when they allow, through several rural area designations totaling over
21,000 acres, development at densities of greater than one unit per five acres when this
board has determined that such densities fail to comply with the GMA? '

2. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW

- 36.70A.070 and RCW 36.70A.130 when they fail to provide for a variety of rural
densities, providing instead that the only GMA compliant rural designations allow a
uniform one unit per five acres? '

3. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW
36.70A.020(1), RCW 36.70A.020(2), RCW 36.70A.110 and RCW 36.70A.130 when the
ordinances establish urban growth areas that substantially exceed the capacity
necessary to accommodate the Washington Office of Financial Management population
forecast adopted by the County, even assuming a 25 percent market factor? This issue
includes UGAs that preexisted these ordinances that were too large and a UGA
expansion effected by these ordinances.

! Petitioner elected not to pursue Issue No. 5 of the Prehearing Order: “Does the adoption of Resolution 13234
and Ordinance 13235 fail to comply with RCW 36.70A.020(1), RCW 36.70A.110 and RCW 36.70A.130 when
they allow densities in unincorporated urban growth areas of less than 4 units per acre?” Petitioners’
Futurewise's and League of Women Voters Prehearing Brief at 29. An issue not addressed in petitioner's brief
is considered abandoned. WEC v. Whatcom County, WWGMHB Case No. 95-2-0071 (Final Decision and
Order, December 20, 1995).
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4. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW
36.70A.020(8), RCW 36.70A.060, RCW 36.70A.170, RCW 36.70A.050 and RCW
36.70A.130 when they fail to designate and conserve hundreds of acres of land that
meet the GMA criteria for agricultural lands of long term commercial significance?

5. Does the continued validity of the violations of RCW Title 36.70A in Section 7 of
Ordinance 13235 described above, substantially interfere with the fulfillment of the goals
of the Growth Management Act such that the enactments at issue ‘should be held invalid
pursuant to RCW 36.70A.302?

IV.  BURDEN OF PROOF

For purposes of board review of the comprehensive plans and development regulations

|| adopted by local gOvernmént, the GMA establishes three major precepts: a presumption of

validity; a “clearly erroneous” standard of review, and a requirement of deference to the

decisions of local government.

| Pursuant to RCW 36.70A.320(1), comprehensive plans, development regulations and

amendments to them are presumed valid upon adoption:

Except as provided in subsection (5) of this section, comprehensive plans and
development regulations, and amendments thereto, adopted under this chapter are
presumed valid upon adoption.

RCW 36.70A.320(1).

The statute further provides that the standard of reviev;/ shall be whether the challenged
enactments are clearly erroneous:

The board shall find compliance unless it determines that the action by the state
agency, county, or city is clearly erroneous in view of the entire record before the
board and in light of the goals and requirements of this chapter.

RCW 36.70A.320(3)

In order to find the County’s action clearly erroneous, the Board must be “left with the firm

and definite conviction that a mistake has been made.” Department of Ecology v. PUD1,

121 Wn.2d 179, 201, 849 P.2d 646 (1993).
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Within the framework of state goals and requirements, the boards must grant deference to
local government in how they plan for growth:

In recognition of the broad range of discretion that may be exercised by counties and
cities in-how they plan for growth, consistent with the requirements and goals of this
chapter, the legislature intends for the boards to grant deference to the counties and
cities in how they plan for growth, consistent with the requirements and goals of this
chapter. Local comprehensive plans and development regulations require counties and
cities to balance priorities and options for action in full consideration of local
circumstances. The legislature finds that while this chapter requires local planning to
take place within a framework of state goals and requirements, the ultimate burden and
responsibility for planning, harmonizing the planning goals of this chapter, and
implementing a county's or city's future rests with that community.

RCW 36.70A.3201 (in part). :

In sum, the burden is on the Petitioner to overcome the presumption of validity and
demonstrate that any action taken by the Couniy is clearly erroneous in light of the goals
and requirements of Ch. 36.70A RCW (the Growth Management Act). RCW 36.70A.320(2).
Where not clearly erroneous and thus within the framework of state goals and requirement-

the planning choices of local government must be granted deference.

V. DISCUSSION

Issue No. 1: Does the adoption of Resolution 13234 and Ordinance 13235 fail to
comply with RCW 36.70A.020(1), RCW 36. 70A.020(2), RCW 36.70A.070, RCW
36.70A.110(1) and RCW 36.70A.130 when they allow, through several rural area
designations totaling over 21,000 acres, development at densities of greater than
one unit per five acres when this board has determined that such densities fail to
comply with the GMA?

Positions of the Parties

Petitioner argues that the County's comprehensive plan creates rural land use designations
that are neither rural in density nor compliant with the statutory provisions for limited areas
of more intensive rural development (LAMIRDs). Petitioners Futurewise's and League of
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Women Voters of Thurston County Prehearing Brief at 8-14.2 Petitioner points to the
followihg designations of rural lands in the County’s comprehensive plan: Residential — One
Unit per Two Acres; Residential — One Unit per One Acre; Residential — Two Units per One
Acre; and Residential — Four Units per Acre. Index No. 89, Land Use Chapter Attachment
Table 2-1A Percentage of Land Allocated for Rural Uses, p. 2-19. Petitioner then points to
the provisions in the County’s development regulations (zoning code) that allow rural
residential densities greater than one dwelling unit per five acres. Petitioners Futurewise’s
and League of Women Voters of Thurston County Prehearing Brief at 9; Index No. 64.
Petitioner urges that allowable residential densities on rural lands may not exceed one
dwelling unit per five acres unless the rural designation complies with the requiremenvts fora
LAMIRD pursuant to RCW 36.70A.070(5)(d).

The County responds that the 2004 comprehensive plan update did not change the zoning
dens'ities in the rural area “because these rural densities already comply with the Growth
Management Act.” Respondent’s Prehearing Brief at 8. The County references its criteria
for higher density rural zones and aSserts that these criteria reflect local circumstances and
pre-existing development. /bid at 10-11. The County asserts that new or expanded areas
of this zoning will not be allowed and no new areas will be designated for these dehsities
without going through a LAMIRD designation process. /bid at 8-9.

Board Analysis
We first note that the update provisions of RCW 36.70A.130 require the County to review its
comprehensive plan and development regulations to ensure that they comply with the GMA:

A county or city sh'all take legislative action to review and, if needed, revise its
comprehensive land use plan and development regulations to ensure the plan and

2 The Petitioner’s brief was submitted on April 27,-2005 before the Board had ruled that the League of Women
Voters of Thurston County could not be added as an additional petitioner. Order Denying Leave to File
Motion, May 16, 2005.
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|| update review process. See RCW 36.70A.280(2). Itis not, therefore, sufficient for the

|acres comply with the GMA. Instead, the County argues that its areas of higher rural

regulations comply with the requirements of this: chapter according to the time
periods specified in subsection (4) of this section.
RCW 36.70A.130(1) (in pertment part)
This requirement imposes a duty upon the County to bring its p'l'an and development
regulations into compliance with the GMA, including ahy changes in the GMA enacted since
the County’s adoption of its comprehensive plan and development regulations. While some
provisions of the County’s plan and development regulations may not have been subjected
to timely challenge when originally édopted, a challenge to the legislative review required by
RCW 36.70A.130(1) and (4) opens those matters that were raised by Petitioner in the

County to assert that its provisions regarding rural densities have not been changed; those

provisions must themselves comply with the GMA.

As Petitioner points out, densities that are no more than one dwelling unlt per five acres are
generally considered “rural” under the GMA. Durland v. San Juan County, WWGMHB Cat
No. 00-2-0062¢ (Final Decision and-Order, May 7, 2001), Sky Valley v. King County,
CPSGMHB Case No. 95-3-0068¢ (Final Decision and Order, March 12, 1996); Yanisch v.
Lewis County, WWGMHB Case No. 02-2-0007¢ (Final Decision and Order, December 11,
2002); but see Vashon-Maury v. King County, CPSGMHB Case No. 95-3-0008¢ (Final
Decision and Order, October 23, 1995); and City of Moses Lake v. Grant County, ENGMHB
Case No. 99-1-0016 (Final Decision and Order, May 23, 2000) (holding that rural densities
should be no greater than one dwelling unit per ten acres). Densities that are not urban but
are greater than one dwelling unit per five acres are generally deemed to promote sprawl in
violation of goal 2 of the GMA. RCW 36.70A.020(2).

The County does not argue that rural residential densities in excess of one dwelling per five

densities are compliant because they existed before the enactment of the GMA and contain
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12005).

that its areas of higher rural residential densities comply with the requirements of RCW

the areas where more intensive rural residential uses exist. Respondent's Prehearing Brief
at 10. Prior to the adoption of RCW 36.70A.070(5)(d) in 1997, there had been no legislative
guidance on how communities should deal with existing development in the rural areas that'
was already more intensive than a rural level of development. When the County adopted its
comprehensi've plan in 1995, it developed its own criteria for determining how to contain
such areas of more intensive development in the rural areas. In 1997, the legislature
adopted the provisions of RCW 36.70A.070(d) that set the requirements for “limited areas of
more intensive rural development” (LAMIRDs). ESB 6094 (1997). Now that there is
direction in the GMA on how to address areas 6f more intensive rural development, the
County’s update must ensure that it complies with those terms. See Futurewise v.

Whatcom County, WWGMHB Case'No. 05-2-0013 (Order on Dispositive Motions, June 15,

While the County’s brief asserts that its areas of higher rural residential densities “existed
prior to the enactment of the Growth Management Act in 1990,” the County does not érgue

36.70A.OTO(5)(_d). The findings in Resolution 13234 similarly indicate that these areas are
not designations of limited areas of more intensive rural development (LAMIRDs).
Residential LAMIRDs are addressed in RCW 36.7OA.07‘O(5)(d)(i):3

Rural development consisting of the infill, development or redevelopment of existing
commercial, industrial, residential, or mixed-use areas, whether characterized as
shoreline development, villages, hamlets, rural activity centers, or crossroads
developments. " '

To comply with RCW 36.70A.070(5)(d)(i), there must be a determination of the “built
environment” as of July 1, 1990, (the date applicable to Thurston County)* upon which the

*The other two types of LAMIRDs are recreational and tourist areas (RCW 36.70A.070(5)(d)ii)) and small
business and cottage industry areas (RCW 36.70A.070(5)(d)(iii)) — both non-residential LAMIRDs.

4 Existing development, for purposes of creating the logical outer boundaries of a LAMIRD, is that which was
in existence on July 1, 1990. RCW 36.70A.070(5)(d)(v)(A).
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establishment of logical outer boundaries for limited areas of more intensive rural
development (LAMIRDs) are based. RCW 36.70A,070(5)(d)(iv). Residential LAMIRDs
must be created within logical outer boundaries that contain the exfst_ing development, and
they may include only limited undeveloped lands that fit within those logical outer

boundaries:

A county shall adopt measures to minimize and contain the existing areas or uses of
more intensive rural development, as appropriate, authorized under this subsection.
Lands included in such existing areas or uses shall not extend beyond the logical
outer boundary of the existing area or use, thereby allowing a new pattern of low-
density sprawl. Existing areas are those that are clearly identifiable and contained
and where there is a logical boundary delineated predominately by the built
environment, but that may.also include undeveloped lands if limited as provided in
this subsection. The county shall establish the logical outer boundary of an area of
more intensive rural development. In establishing the logical outer boundary the
county shall address (A) the need to preserve the character of existing natural
neighborhoods and communities, (B) physical boundaries such as bodies of water,
streets and highways, and land forms and contours, (C) the prevention of abnormmally
irregular boundaries, and (D) the ability to provide public facilities and public services
in a manner that does not permit low-density sprawl.

RCW 36.70A.070(5)(d)(iv).

The Thurston County Comprehensive Plan Land Use Element contains a discussion of rural
area ‘designations. CP at 2-17 — 2-27. This discussion includes the criterda for inclusion in
any of the rural area designations, including the higher density residential designations. CP
at 2-24 —2-27. None of the criteria include a review of the existence of development as of
July 1, 1990, nor do they establish logical outer boundaries with reference to the statutory

criteria. /bid.

The County’s comprehensive plan policies reflect the County’s intention to only apply the
statutory LAMIRD criteria to areas which have not yet been designated for high density rural
residential development, or when the existing high density rural areas are expanded:
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One dwelling unit per five acres should be the common, minimum residential density
level in rural areas, except in areas already dominated by higher density
development. '

Housing and Residential Densities Policy 1, CP at 2-46

Thus, this policy assumeé that existing high density rural residential zones need not be
designated as LAMIRDs. Similarly, another comprehensive plan policy addresses existing
rural residential designations and provides that they may not expand unless they are
designated as LAMIRDs:

Thurston County should not expand or intensify rural residential land use
designations or zoning districts with densities greater than 1 unit per 5 acres unless
these areas are designated as a limited area of more intensive rural development
. (LAMIRD) as defined in the GMA.
Housing and Residential Densities Policy 2, CP at 2-46

Again, this policy accepts existing high density rural residential areas without further
determination that they comply with the statutory LAMIRD criteria, and even discusses the
potential to expand LAMIRDs once they have been designated with logical outer-

boundaries.

Rural Land Use and Activities Policy 8 (CP at 2-43-44) sets criteria for designation and
expansion of “commercial centers” which do not incorporate the requirements of RCW

36.70A.070(5)(d):

Rural commercial centers should be designated only for identified rural community
areas, like Rochester and Steamboat Island Road at Highway 101. These centers
should serve a larger rural community than neighborhood convenience and have a
greater variety of uses, while maintaining a rural character. Expansion of a
Commercial Center should only be considered if it will result in a more “logical outer
boundary”, as defined in 36.70A.070(5) of the Growth Management Act, and if it is
needed to accommodate population growth in the rural community served...
CP 2-43 — 2-44 (in part)

As is true of the other policies, this policy only applies the LAMIRD criteria of RCW
36.70A.070(5)(d) in the event of “expansion” of an area of more intense rural development.
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| Petitioner also argues that even the Rural Residential — One Dwelling Unit per Five Acres

Rural Land Use and Activities Policy 8 does not accurately incorporate the statutory criteria
for LAMIRDs; logical outer boundaries may not be based on accommodating population
growth. RCW 36.70A.070(5)(d)(i) and (iv).

The policies with respect to more intensive rural develdpment are further elaborated in the
zoning code as development regulations. Thurston County's zoning code contains
development regulations setting residential density levels in excess of one dwelling unit per
five acres in rural areas: Rural Residential — One Dwelling Unit per Two Acres (RR 1/2)
(T.C.C. Ch. 20.10); Rural Residential — One Dwelling Unit per Acre (RR 1/1) (T.C.C. Ch.
20.11); Rural Residential — Two Dwelling Units per Acre (RR 2/1) (T.C.C. Chapter 20:1 3)
and Suburban Residential — Four Dwelling Units per Acre (SR 4/1) (T.C.C. Chapter 20.14).
Index No. 64. These development régulations also fail to comply with the GMA because
they do not incorporate the statutory criteria for LAMIRDs. All of these residential density
levels constitute “more intensive rural development” within the meaning of RCW
36.70A.070(5)(d). If the County intends to allow them, they must conform to the statutory
requirements for residential LAMIRDs. RCW 36.70A.070(5)(d)(i).

(RR 1/5) zone exceeds a rural residential density level of one dwelling unit per five acres.
Petitioners Futurewise’s and League of Women Voters of Thurston County Prehearing Brief
at9. Pvetitioner points to T.C.C. 20.09.040(1)(a)_to argue that the effective ‘density for this
zone is actually a net minimum lot size of four acres for single family residences and eight

acres for duplexes. /bid. .

The cited zoning code provision, T.C.C. 20.09.040(1)(a), establishes a minimum lot size in
the RR 1/5 zone as follows: “Conventional subdivision lot (net) — four acres for single
family, eight acres for duplexes.” The County does not contest that this development
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regulation allows one single family dwelling unit per four acres, rather than one dwelling unit
per five acres, in the RR 1/5 zone.

This provision is of even greater concern because RR 1/5 is the /east dense of the County'’s
rural residential designations. The determination 6f proper rural density levels depends in
large measure upon the GMA's strictures against promotion of sprawl. 48.3 percent of the
County’s rural residential areas fall into the RR 1/5 category. CP Table 2-1A at 2-18 — 2-19.
With such a large portion of the County’s rural area designated as RR 1/5, the net density
level of one dwelling unit per four acres in the RR 1/5 zone increases the “conversion of
undeveloped land into sprawling, low-density development in the rural area,” in
contravention of RCW 36.70A.070(5)(c)iii).

Conclusion: The County's high density rural residential designations (SR — 4/1; RR 2/1;
RR 1/1; and RR 1/2); Housing and Residential Densities Policies 1 and 2, and Rural Land
Use and Activities Policy 8; and the County’s development regulations implementing these
designations (T.C.C. Ch. 20.10; T.C.C. Ch. 20.11; T.C.C. Chapter 20.13; and T.C.C. _
Chapter 20.14) fail to comply with RCW 36.70A.070(5). The residential density levels
allowed in these designations are too intensive for rural areas unless théy are designated as
limited areas of more intensive rural developrhent (LAMIRDs) pursuant to RCW
36.70A.070(5)(d). If the County is to allow such areas of more intensive rural development,
it must establish them in accordance with RCW 36.70A.070(5)(d). T.C.C. 20.09.040(1)(a)
also fails to comply with RCW 36.70A.070(5)(c) and (d) by effectively incréasing the rural -
residential density in the RR 1/5 zone from one dwelling unit per five acres to one single-

family dwelling unit per four acres.

Issue No. 2: Does the adoption of Resolution 13234 and Ordinance 13235 fail to
comply with RCW 36.70A.070 and RCW 36.70A.130 when they fail to provide for a
variety of rural densities, providing instead that the only GMA compliant rural
designations allow a uniform one unit per five acres?
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Positions of the Parties _
Petitioner argues that the County's comprehensive plan fails to provide a variety of rural
densities as required by RCW 36.70A.070(5)(b). Petitioners Futurewise's and League of
Women Voters of Thurston County Prehearing Brief at 14. Petitioner claims that only two of
the rural area designations in the County’s plan require densities of no more than one
dwelling unit per five acres - the Rural Residential Resource zone and the McAllister
Geologically Sensitive Area District. - Ibid at 15.

The County responds that it provides densities of one dwelling unit per twenty acres, one to
forty and one to eight in non-urban zones. Respondent’s Prehearing Brief ét 14. The
County also cites to its provisions for the transfer of development rights, its open space tax
program, private' conservation easements and public wildlife refuges and open spaces, and
parks. Ibid at 14-15. '

Board Analysis
The GMA expressly requires “a variety of rural densities” in the rural element of the
comprehensive plan: '

The rural element shall permit rural development, forestry, and agriculture in rural
areas. The rural element shall provide for a variety of rural densities, uses, essential
public facilities, and rural governmental services needed to serve the permitted
densities and uses. To achieve a variety of rural densities and uses, counties may
provide for clustering, density transfer, design guidelines, conservation easements,
and otheér innovative techniques that will accommodate rural densities and uses that
are not characterized by urban growth and that are consistent with rural character.

RCW 36.70A.070(5)(b)

The County concedes that it does predominately provide densities of one dwelling unit per

five acres in the rural zone. Respondent's Prehearing Brief at 14. However, the County
asserts that it has other designations that are less dense than one in five. Ibid. The
densities that the County cites as being less intense than one dweIl_ing unit per five acres
include designations of natural resource lands. T.C.C. Chapter 20.08A applies to lands in
the long-term agricultural district; Ch. T.C.C.20.08D applies to lands in the long-term forestry
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|| techniques. RCW 36.70A.070(5)(b). However, where the rural designations and zones

district; and T.C.C. Chapter 20.62 creates a program for transfer of development rights in
long-term commercially significant agricultural lands. Rural lands are lands ‘not designated
for urban growth, agriculture, forest, or mineral resources.” RCW 36.70A.070(5). Thus, the
designations of low-intensity resource lands do not create a variety of rural densities.‘

Rural densities, as we have discussed above, are generally no more intense than one
dwelling unit per five acres. The County has:designated and zoned a variety of rural areas
with residential densities higher than this rural level: Residential — One Unit per Two Acres;
Residential ~ One Unit per One Acre; Residential - Two Units per One Acre; and
Residential — Four Units per Acre. The RR 1/5 zone, although stating that it limits
development density to one dwelling unit per five acres, has a net density of one single
family dwelling unit per four acres. T.C.C. 20.09.040(1)(a). None of these densities are
rural in nature and therefore cannot be used to establish a variety of rural densities.

The GMA allows a county to achieVe a variety of rural densities through innovative

themselves do not include a variety of rural densities, the comprehensive plan and
development regulations must demonstrate how the “innovative techniques” create such
varieties of densities in the rural area. The County argues that its natural shoreline
environment residential zone limits densities to a minimum lot area of ten acres.
Respondent’s Prehearing Brief at 12. However, it is not clear how or even if this zone
affects rural densities.® A similar problem exists with its “clustering ordinance.” Ibid at 14.
The Couhty asserts that it “owns and funds conservation easements” but does so in the
same sentence in which it refers to its transfer of development rights program, which applies

3 Although the County references exhibits in its brief, the exhibits provided to the Board are not tabbed and an
order cannot be discerned. In some instances, it does not appear that the Board has actually been provided -
the cited exhibit. If an exhibit has not been provided, it cannot be considered by the Board and thus will not be
part of the record. It would also aid the Board if the exhibits were clearly marked and organized for reference.
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necessary to accommodate the County’s growth target. Petitioners Futurewise’s and

to agricultural lands rather than rural lands. /bid. The Board is therefore unable to find that
the County has achieved a variety of rural densities and uses through innovative

techniques.

Conclusion: ‘The.County’s comprehensive plan and development regulations fail to provide
for a variety of rural densities as required by RCW 36.70A.070(5)(b).

Issue No. 3: Does the adoption of Resolution 13234 and Ordinance 13235 fail to
comply with RCW 36.70A.020(1), RCW 36.70A.020(2), RCW 36.70A.110 and RCW
36.70A.130 when the ordinances establish urban growth areas that substantially |
exceed the capacity necessary to accommodate the Washington Office of
Financial Management population forecast adopted by the County, even assuming
a 25 percent market factor? This issue includes UGAs that preexisted these
ordinances that were too large and a UGA expansion effected by these
ordinances.

Positions of the Parties

Petitioner argues that the County’s urban growth areas (UGAs) are 62 percent larger than

League of Women Voters of Thurston County Prehearing Brief at 16. This, Petitioner
argues, is well beyond the 25 percent market factor allowed under the GMA. Ibid at 17.
Petitioner argues that urban growth areas must be sized to accommodate the OFM
population projection chosen by the County and may not be “over-sized” without creating
sprawling growth. /bid at 19. Petitioner also argues that the County’s Urban Growth Area
Policy 8 (allowing expansion of urban growth areas if there is an overriding benefit to the
public health, safety, and welfare) fails to comply with the GMA. /bid. | '

The County responds that it has worked with the cities and towns of Thurston County to '
properly accommodate projected growth. Respondent's Prehearing Brief at 16-18. The
County disputes Petitioner's contention that its UGAs are 62 perdent larger than needed to
accommodate projected growth; the County argues thai it has a!lowed for 38 percent
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excess capacity in its UGAs. Ibid at 20. The County argues that this is a statutorily
permissible market factor and a 38 percent market factor is not excessive. Ibid. The
County also argues that the Tenino UGA was actually reduced in size; and the Bucoda UGA
was expanded to deal with potential contamination of its aquifer. /bid at 19-20.

Intervenor argues in support of the Tenino UGA expansion to include Intervenor’s property.
Intervenors’ Brief. Intervenor argues that Tenino changed but did not increase its UGA size
and that adding the Intervenor’s property to the UGA will enable development needed to

| support a planned sewer facility. Intervenor's Brief at 3-4. Intervenor also challenges the

sufficiency of the Petitioner’s standing in this case because Petitioner did not participate in
the City of Tenino’s adoption of its UGA. [bid at 5-8. (See footnote 8.)

Board Analysis
The requirements for creating and sizing a UGA are set out in RCW 36.70A.110. This
section of the statute provides that UGAs must include areas and densities sufficient to

accommodate the 20-year population projections by the Office of Financial Management
(OFM).

Based upon the growth management population projections made for the county by
the office of financial management, the county and each city within the county shall
include areas and densities sufficient to permit the urban growth that is projected to
occur in the county or city for the succeeding twenty-year period, except for those
urban growth areas contained totally within a national historical reserve... An urban
growth area determination may include a reasonable land market supply factor and
shall permit a range of urban densities and uses. In determining this market factor,
cities and counties may consider local circumstances. Cities and counties have
discretion in their comprehensive plans to make many choices about accommodating
growth.

RCW 36.70A.110(2) (in pertinent part)

RCW 36.70A.110(2) provides that county UGAs shall include areas and densities sufficient
to permit the urban growth projected for the county by OFM. RCW 36.70A.11 0(2). This
provision has been interpreted to also limit the size of UGAs as well as to ensure that the
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UGA boundaries are sufficient to accommodate projected growth, in light of the anti-sbrawl
goal of the GMA. Diehl v. Mason County, 94 Wn.App. 645, 982 P.2d 543 (Div. Il, 1999).
“... [TIhe OFM projection places a cap on the amount of land a county may allocate to
UGAs.” Ibid at 654. Thus, RCW 36.70A.110 requires that the UGAs be created to
accommodate the OFM population projection for the 20-year planning horizon and also
limits the size of UGAS to those lands needed to accommodate the urban population

projection utilized by the county.

In this case, the County hds chosen a 2025 total population forecast figure of 334,261. CP
Table 2-1 at 2-12. The population forecast chosen was adopted in 1999 as a regional
forecast (Population and Employment Forecast for Thurston County, Final Report, October
1999, Index No. 208) and then compared to the OFM population projections for the County
in 2002. Buildable Lands Report for Thurston County, Technical Documentation, at 46
(Submitted post—heéring, Index No. 43). The medium scenario regional forecast was found
to fall within one percent of the new state medium range forecast (OFM'’s projection) and
was therefore adopted for use in the Buildable Lands Report and, subsequently, the 2004
comprehensive plan update. Ibid.: Thurston County Comprehensive Plan (CP), Facts
Section and Land Use Chapter Table 2-1 at 2-11 —2-12. That population forecast, in tUrn,
was used to determine demand for land within the UGAs through 2025. Thurston County
Comprehensive Plan (CP), Facts Section and Land Use Chapter Table 2-1 at 2-11 —2-12.
We note first that the Buildable Lands Report for Thurston C’dunty is an impressive and
thorough analysis of land supply and demand in Thurston County. The land demand
analysis in that report is well-supported and clearly explained. The County's choice to rely
upon the land supply and demand analysis in the Buildable Lands Report for planning in the

2004 comprehensive plan update is a sound one.

Petitioner does not fault the population forecast chosen by the County or claim that the land
supply projections are not compatible with the population projections provided by OFM.
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Instead, Petitioner focuses on the amount of land included in the County's UGAs and
compares it to the projected demand for urban land. Petitioners Futurewise's and League
of Women Voters of Thurston County Prehearing Brief at 31. The County’s comprehensive
plan acknowledges that in the urban area “approximately 38% of available residential land
in 2000 will remain in the year 2025, assuming the county experiences growth consistent
with state and regional forecasts, and zoning remains consistent.” CP footnote 6 at 2-11.
On its face, then, the County's UGAs provide a significantly greater amount of land for
residential urban development than is likely to be needed to accommodate the projected
population growth allocated by the County to UGAs.

The County responds that the disparity is due to a market factor. Respondent’s Prehearing
Brief at 22.% Petitioner argues that supply exceeds demand for residential land in the UGAs
by 62 percent, which is excessive even if it were a market factor. Petitioners Futurewise's
and League of Women Voters of Thurston County Prehearing Brief at 31. The County
responds that the “7,207 acres is the unconsumed land left in 2025 which is thirty-eight o
percent (38%) of the total lan'd supply of 18,799 acres.” Respondent's Prehearing Brief at
20. A 38 percent market factor, according to the County, is not clearly erroneous in light of
the'uncertaintie_s about how much future land will be needed for growth in the cities and
towns of Thurston County. /bid at 22.

The use of a “land market supply factor” is permissible under the statute to account for the
vagaries of the real estate market supply. RCW 36.70A.110(2). The Central Puget Sound
Growth Management Hearings Board describes the market factor as follows:

In general, it accounts for the fact that not all vacant land will be built or all
redevelopable property redeveloped, because the property owners simply will not
take the necessary actions during the planning period.

§ Since a market factor is used to increase the available land supply, it should be applied to the 2025 land
demand figure. As an example, if the projected land demand is 100 acres, a 25 percent market factor would
increase the needed land supply to 125 acres. :
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City of Gig Harbor, et al. v. Pierce County, CPSGMHB Case No. 95-3-0016¢ (Final Decision
and Order, October 31, 1995)

The first problem with the County’s response is that nowhere in the County’s comprehensive
plan is it indicated that a 38 percent market factor was utilized to increase the amount of
acreage that is needed to accommodate projected urban residential growth. While the
comprehensive plan acknowledges that 38 percent of urban residential land will remain
unconsumed in 2025, it does not claim that the reasoh for this was a market factor. CP
footnote_6 at 2-11.

At argument, the County claimed that the 38 percent market factor was based on overlays
of critical areas and shorelines. However, the Buildable Lands Report already accounted

for critical areas deductions:

Critical area and right-of-way exclusions can reduce net density in significant
amounts taken across all zoning districts as a whole, (note the difference in
deduction of those jurisdictions including all critical areas and rights-of-way versus
those that are much more selective, Table 12). In real terms, however, these
deductions play a relatively small role in the difference between net density
calculations once a parcel has been through the platting process. In addition, many
jurisdictions further protect critical areas from all development pressure by placing
them into Open Space or Institutional zoning categories. Overall, critical areas
deductions to net density, as applied by various jurisdictions, were found to comprise
less than one percent of those parcels developed between 1996 and 2000 in
residential and mixed use zoning categories.

Building Lands Report, Technical Documentation, (Index No. 43) at 35.

In fact, the disparity between land supply and demand in the urban areas does not appear

to be the result of a market factor at all, but appears instead to be an unavoidable
consequence of the urban growth boundaries chosen by the County.

The second problem with the County's assertion that the disparity between residential land
supply and projected demand is a result of a market factor is that there is no analysis
demonstrating the reason for the market factor. “Although a county may enlarge a UGA to
account for a ‘reasonable land market supply factor,’ it must also explain why this market
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factor is required and how it was reached.” Diehl v. Mason County, 95 Wn. App. 645, 654,
982 P.2d 543 (Div. ll, 1999).

The land supply analysis performed in the Buildable Lands Report concluded that the
supply of residential land as of 2000 for urban Thurston County will exceed demand for
urban residential land in 2025; it found a supply of 18,789 acres and a 2025 demand of 11,
582 acres. Buildable Lands Report for Thurston County, September 2002. (Index No. 43),
Figure 1I-1 at [l-4. The 2004 update of the comprehensive plan accepts and utilizes these
figures for residential land supply and demand in urban areas. Thurston County
Comprehensive Plan (CP), Facts Section and Land Use Chapter Table 2-1 at 2-11 — 2-12.

However, there is no explanatioh in the comprehensive plan for the use of a market factor,
perhaps because the buildable lands analysis appears to already account for many of the
market vagaries in its own assessment of land availability. The buildable lands analysis
provides an individualized look at the available land (generally on a parcel-by-parcel basis)
and produces a figure for net developable land based on development assumptions
established in light of the actual development trends in the area of the lands assessed.
Buildable Lands Report for Thurstoh County, September 2002. (Index No. 43). The -
analysis includes a review of subdivision trends from 1995 to 1999 and residential building
permits from 1996 to 2000. Buildabie Lands Report for Thurston County at 32-33.
Development assumptions were derived based on current comprehensive plans and
development codes, recent development trends and information provided by long-range
planners from jurisdictions throughout the County. Ibid at Il -~ 10. The buildable lands
analysis assesses many of the'potential market factors and incorporates them into the
figures for land supply and demand that it produces. This analysis appears to take the
place of a market factor.

Since the number used in the comprehensive plan update to determine residential land
supply in the Thurston County urban growth areas was denved from the buildable lands
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analysis, any market factor must be based on factors that were not already incorporated into
the determination of residential land supply.

Petitioners also challenge the expansion of two UGAs — the Tenino UGA and the Bucoda
UGA. Petitioners Futurewise’s and League of Women Voters of Thurston County
Prehearing Brief at 17 — 18. Citing to Table 2-1 of the County’s comprehensive plan,
Petitioner points out fhat the 2025 residential land demand for the Bucoda UGA is 30 acres
and the corresponding land supply is 81 acres. /bid. Tenino’s residential land demand in
2025 is projected to be 353 acres with a corresponding land supply of 505 acres. /bid.
Petitioner further asserts that the County’s Urban Growth Area Policy 8 (allowing expansion
of urban growth areas if there is an overriding benefit to the public health, safety, and
welfare) fails to comply with the GMA. |

The County responds that land was taken out of, as well as added to, the Tenino UGA so
that the Tenino UGA was actually reduced by 6 acres. Respondent’s Prehearing B.rief at
19. The Intervenor points out that the addition of its property to the UGA is necessary to
finance a new sewer facility that will allow the City to encourage more intense urban
development than can now be adequately served with urban levels of governmental
services. Intervenors’ Brief at 2-3. 7 This will allow truly urban density levels of residential
development within the City limits. As to the Bucoda UGA, the County argues that
expansion of its boﬁnd{a'ries adds sufficient developable lands for projected residential
growth if sewer becomes available, and reduces pressure on the existing aquifer from
residential development based on septic systems. Respondent'’s Prehearing Brief at 19-20.

" Intervenor also challenges Petitioner's standing to raise challenges to the Tenino UGA because Petitioner did
not participate in the City's process in developing its comprehensive plan. However, Petitioner is not
challenging the City's adoption of its plan but rather the County's adoption of UGA boundaries. Adoption of
urban growth area boundaries is the responsibility of the County. RCW 36.70A.110. Petitioner participated in
the County's process in adopting those boundaries and raised its concerns at that time, RCW
36.70A.280(2)(b). Since the adoptions being challenged are the County’s resolution and ordinance, Petitioner
has standing to bring this appeal.
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However, the fundamental problem identified by Petitioner is that the UGAs are much larger
than the growth projected to be accommodated in them. It may well be, as Intervenor
argues, that there are good reasons for increasing the size of the Tenino UGA. However, if
the County does this, it must “show its work”® on the reasons for the expansion and also
increase its allocated population growth to the Tenino UGA and adjust its population
allocations elsewhere in the County’s UGAs accordingly. Similarly, it may be reasonable for
the County to adjust the Bucoda UGA boundaries to accommodate additional growth in that
UGA (if that urban growth is provided with urban levels of services). However, if it does SO,
the County must “show its work,” allocate additional population growth to the Bucoda UGA,
and account for that re-allocation in the other land use designations in the county. The
OFM population allocation to the county is the basis upon which the UGAs may be sized;
the population growth allocations to each UGA must add up to comport with the overall
county urban growth population allocation.

Urban Growth Area Policy 8(b) (CP at 2-50) provides for expansion of UGA boundaries for
reasons other than accommodation of projected urban population growth:

There can be shown an overriding public benefit to public health, safety and welfare
by moving the urban growth boundary. : :
Urban Growth Area Policy 8(b), CP at 2-50.

This policy appears to confuse expansion of UGA boundaries with extension of urban levels
of service. Under RCW 36.70A.110(4), urban governmental services may not be extended
to rural areas “except in those limited circumstances shown to be necessary to protect basic
public health and safety and the environment and when such services are financially

® Berschauer v. Tumwater, WWGMHB Case No. 94-2-0002 (Final Decision and Order, July 27, 1994);
Assaciation of Rural Residents v. Kitsap County, CPSGMHB Case No. 93-1-0010 (Final Decision and Order,
June 3, 1994). ,
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supportable at rural densities and do not permit urban development.” However,'this
exception does not apply to the extension of UGA boundaries. UGA boundaries are to be
set to accommodate projected urban population growth (RCW 36.70A. 1 10(2)) and to

-|{ contain such urban growth. RCW 36.70A.110(1). Urban Growth Area Policy 8(b) allows the

extension of urban growth in violation of these provisions of the GMA and its anti-sprawl
goal, RCW 36.70A.020(2).

Conclusion: The size of any UGA must be based upon the projected population growth
allocated to that UGA. Sinc_e the supply of urban residential lands (18,789 acres)
significantly exceeds the projected demand for such lands over the course of the 20-year
planning horizon (11,582 acres), the County's UGAs fail to comply with RCW 36.70A.110.
For the Tenino and Bucoda UGAs, the populétion projection allocations and the 2025 land
demand figures based on them are not consistent with the land supply for those urban
growth areas. This also fails to comply with RCW 36.70A.110. '

Issue No. 4: Does the adoption of Resolution 13234 and Ordinance 13235 fail
to comply with RCW 36.70A.020(8), RCW 36.70A.060, RCW 36.70A.170, RCW
36.70A.050 and RCW 36.70A.130 when they fail to designate and conserve
hundreds of acres of land that meet the GMA criteria for agricultural lands of
long term commercial significance?
Petitioner argues that Thurston County’s designation criteria are internally inconsistent
because the land capability classification system and prime farmland are not the same
systems, yet Thurston County’s designation criterion mixes them all together and ultimately
relies on prime farmland. Petitioners Futurewise’s and League of Women Voters of

Thurston County Prehearing Brief at 22-23. Petitioner also argues that County's criteria for

|| designation of agricultural lands of long-term commercial significance are erroneous for

three reasons: they fail to consider farmlands of statewide importance; they require that land
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actually be used for agriculture; and they require a predominant parcel size of 20 acres.
Ibid at 24 — 29.° ‘

The County responds that the Petitioner has not shown that the County’s criteria for
designation of agricultural lands of long-term commercial significance are clearly.

erroneous.™

The County's designation criteria for agricultural lands of long-term commercial significance
are found at Chapter Three — Natural Resources, pp. 3-3 — 3-7 of the County’s
comprehensive plan. The County’s comprehensive plan also states that almost 15 percent

of land in the county is used for local agriculture. Ibid at 3-1.

As a first step towards designating natural resource lands, the Minimum Guidelines to
Classify Agriculture, Forest, Mineral Lands and Critical Areas (Ch. 365-190 WAC)
(“Minimum Guidelines” hereafter) call for classification of natural resource land categories.
WAC 365-190-040(1). WAC 365-190-050 directs counties and cities to use the land-
capability classification system of the United States Department of Agriculture Soil

| Conservation Service as defined in Agriculture Handbook No. 210."" The Petitioner faults

the County’s classification of soils for inconsistency with the Agriculture Handbook No. 210.
However, Petitioner’s very abbreviated argument simply does not demonstrate how the
County’s classification system fails to follow Agriculture Handbook No. 210.

*At the hearing on the merits, Petitioner abandoned its argument that the County erred in using an out-dated
list of prime farmland soils, conceding that the list was not provided to the County in sufficient time to be
included in its 2004 update.

©The County devoted most of its argument in its Prehearing Brief to the Petitioner's claim that the County
should have included the newest list of prime farmland’soils in its 2004 update. That claim was later
abandoned.

" Although couched in mandatory terms, the Minimum Guidelines call for counties to “consider” the minimum
guidelines. WAC 365-190-040(2)(b)(ii).
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Petitioner also faults the County for failing to consider farmlands of statewide importance in
its classification scheme. For this argument, Petitioner relies upon the holding of the
Eastern Washington Growth Management Hearings Board in Williams, et al. v. Kittitas
County, EWNGMHB Case No. 95-1-0009 (Order of Noncompliance, November 6, 1998).
However, in that decision, the Eastern Board did not hold that farmlands of statewide
importance must be considered in establishing a classification scheme. Again, Petitioner

has failed to meet its burden of proof on this point.

On the other hand, Petitioner points to two of the County’s criteria for designation of
agricultural lands of long-term commercial significance that do not comply with the Growth
Management Act's directives to designate and conserve agricultural resource lands. RCW
36.70A.040 and 36.70A.170. The first is the requirement in Chapter 3 of the County
comprehensive plan that “Designated agricultural lands should include only areas that are
used for agriculture.” Thurston County Comprehensive Plan, Chapter Three — Natural
Resource Lands, p. 3-4. Lands otherwise eligible for designation as agricultural lands of
long-term commercial signiﬁcance may not be excluded simply on the basis of current use.
Our State Supreme Court has ruled on this point:

One cannot credibly maintain that interpreting the definition of “agricultural land” in a
way that allows land owners to control its designation gives effect to the Legislature’s
intent to maintain, enhance, and conserve such land. . . We hold land is “devoted to”
agricultural use under RCW 36.70A.030 if it is in an area where the land is actually
used or capable of being used for agricultural production.
City of Redmond v. Central Puget Sound Growth Management Hearings Board, 136 Wn.2d
38, 563, 959 P.2d 1091, 1998 Wash. LEXIS 575 (1998).

Therefore, agricultural lands designation criterion number three does not comply with the
GMA definitions of agricultural lands. RCW 36.70A.030(2) and (10).

The second designation criterion that fails to comply with the GMA s criteria number 5,
which requires that the predominant parcel size must be 20 acres or more. Thurston
County Comprehensive Plan, Chapter Three — Natural Resource Lands, p. 3-4. The
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comprehensive plan explains that the reason for this parcel size limitation is it “provides
economic conditions sufficient 'for managing agriculture lands for long-term commercial
production.” Ibid. However, as Petitioner. points out (and as the Eastern Board found in the
Kittitas County case cited above) parcel size does not necessarily correlate to the size of a
farm. Farms may consist of several parcels in common ownership or use (under lease for
example), thus achieving the economies of scale the County appears to rely upon in
restricting smaller farms from designation and conservation. While parcel size may be a
factor in determining the possibility of more intense uses of the land, it is just one in many
factors to consider on the question of the possibility of more intense uses of the land. WAC
365-190-050(e). Parcel size is not determinative of the size of a farm, which may consist of

more than one parcel.

Parcel size itself does not correspond to farm size because it is not indicative of the amount
of acreage that would be farmed together. Using predominant parcel size of 20 acres as a
designation criterion may exclude viable farms in which the total acreage farmed is in
excess of 20 acres in size but each of the parcels making up the farm is less than 20 acres.
If size is to be used as a factor in designating agricultural lands, farm size rather than parcel

size is the relevant consideration.

Agricultural fand designation criteria no. 5 therefore fails to comply with RCW 36.70A.030,
RCW 36.70A.060 and 36.70A.170.

Conclusion: Petitioner has failed to meet its burden of proof as to the County’s
classification system for agricultural lands of long-term commercial significance and any
inconsistencies alleged between the comprehensive plan provisions concerning it.
However, desighation criteria numbers 3 and 5 fail to comply with the requirements of the
GMA to designate and conserve agricultural resource lands. RCW 36.70A.060 and
36.70A.170.
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VI. INVALIDITY
Petitioner asks the Board to enter a finding of invalidity as to the-comprehensive plan
designations and zones that allow rural densities 'greater than one dwelling unit per five
acres in the rural area. Petitioner Futurewise’s and Thurston County Leégue of Women
Voter Prehearing Brief at 29-30.'? Petitioner also requests that the urban growth areas be
found invalid because they have resulted in an average net residential density of 1.73
dwelling units per acre in the unincorporated urban growth areas and damage to Puget
Sound. Ibid at 32. |

The County responds that all of the provisions of Resolution 13234 and Ordinance 13235
are compliant with the GMA so a finding of invalidity may not be entered. Respondent's

Prehearing Brief at 25.

A finding of invalidity may be entered when a board imakes a finding of noncompliance ana
further includes a “determination, supported by ﬁndings of fact and conclusions of law that
the continued validity of part or parts of the plan or regulation would substantially interfere
with the fulfillment of the goals of this chapter.” RCW 36.70A.302(1) (in pertinent part).

We have held that invalidity should be imposed if continued validity of the noncompliant
comprehensive plan provisions or development regulations would substantially interfere with
the local jurisdict'ion"s ability to engage in GMA-compliant planning. See Butler v. Lewis
County, WWGMHB Case No. 99-2-0027¢ (Order Finding Noncompliance a-nd Imposing
Invalidity, February 13, 2004). On the record before us, we do not find that a remand with
an order to achieve compliance is insufficient to enable the County to pursue GMA-

12 pefitioner also requésts a finding of invalidity based on the lack of variety of rural densities but it is unclear
what portions of the resolution and ordinance could be found invalid to address this lack. Ibid at 31.
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compliant planning. However, if circumstances change such that development applications
during the pendency of the County’s compliance efforts are likely to vest in ways that will
substantially interfere with the achievement of the goals and requirements of the GMA, we
will entertain a motion to impose invalidity on provisions of Resolution 13234 and Ordinance
13235 that we have found noncompliant in this final decision and order. RCW
36.70A.330(4). Such a motion may be brought at any time until compliance has been found
but must be accompanied by documents indicating the conditions justifying a finding of |

invalidity.

VIl.  FINDINGS OF FACT

1. Thurston County is a county located west of the crest of the Cascade Mountains
that is required to plan pursuant to RCW 36.70A.040.

2. Petitioner is a non-profit organization that participated in the adoption of Resolution
13234 and Ordinance 13235 in writing and orally. Petitioner raised the matters
addressed in its Petition for Review to the County in its participation below.

3. Intervenor ié a property owner whose property was added to the Tenino UGA in the
County’s adoption of Resolution 13234 and Ordinance 13235.

4. Resolution 13234 and Ordinance 13235 were adopted by the County on
November 22, 2004 and notice of adoption was published on November 24, 2004.

5. Petitioner filed its petition for review of Resolution 13234 and Ordinance 13235 on
January 21, 2005.

6. When the County adopted its comprehensive plan in 1995, it developed its own
criteria for determining how to contain existing areas of more intensive development
in the rural areas.

7. In 1997, the legislature adopted the provisions of RCW 36.70A.070(d) that set the
requirements for “Iimi’ged areas of more intensive rural development” (LAMIRDs).

8. The County’s comprehensive plan designates high density rural residential areas
which allow 4 dwelling units per acre (SR — 4/1) 2 dwelling units per acre (RR2/1) 1
dwelling unit per acre (RR 1/1) and 1 dwelling unit per two acres (RR 1/2).
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10.

11.

12.

13.

14.

15.

16.

17.

Thurston County’s zoning code contains development regulations setting residential
density levels in excess of one dwelling unit per five acres in rural areas: Rural
Residential ~ One Dwelling Unit per Two Acres (RR 1/2) (T.C.C. Ch. 20.10); Rural
Residential —~ One Dwelling Unit per Acre (RR 1/1) (T.C.C. Ch. 20.1 1); Rural
Residential — Two Dwelling Units per Acre (RR 2/1) (T.C.C. Chapter 20.13); and
Suburban Residential — Four Dwelling Units per Acre (SR 4/1) (T.C.C. Chapter
20.14).

All of these residential density levels constitute “more intensive rural development”
within the meaning of RCW 36.70A.070(5)(d).

- 5.5 percent of rural lands in the county are designated for high intensity rural

residential uses, i.e. SR —4/1; RR 2/1; RR 1/1; and RR 1/2.

In its 2004 update of its comprehensive plan and development regulations, the
County has not applied the statutory LAMIRD criteria to its existing areas of more
intensive development in the rural areas.

County comprehensive plan Housing and Residential Densities Policies 1 and 2,
and Rural Land Use and Activities Policy 8 exempt existing areas of high density
rural residential development from the statutory requirements for LAMIRDs.

The Thurston County Comprehensive Plan Land Use Element contains a
discussion of rural area designations. CP at 2-17 —2-27. This discussion includes
the criteria for inclusion in any of the rural area designations, including the higher
density residential designations. CP at 2-24 — 2-27. None of the criteria include a
review of the existence of development as of July 1, 1990, nor do they establish
logical outer boundaries with reference to the statutory criteria. /bid.

T.C.C. 20.09.040(1)(a) establishes a minimum lot size in the RR 1/5 Zone as
follows: “Conventional subdivision lot (net) — four acres for single family, eight
acres for duplexes.” This development regulation allows one single family dwelling

~ unit per four acres, rather than one dwelling unit per five acres, in the RR 1/5 zone.

48.3 percent of the County’s rural residential areas fall into the RR 1/5 category.
CP Table 2-1A at 2-18 — 2-19.

With such a large portion of the County’s rural area designated as RR 1/5, the net
density level of one dwelling unit per four acres in the RR 1/5 zone increases the
conversion of undeveloped land into sprawling, low-density development in the
rural area. - _

FINAL DECISION AND ORDER : Westemn Washington
Case No. 05-2-0002 Growth Management Hearings Board
July 20, 2005 L 905 24th Way SW. Sulte B-2

)

Page 32 of 37

APPENDIX B-32 |
od
Fax: 360-664-8975




© 00 N O OB WN =

G G G RN RN DN NNNDIDNR NN o o o o oo o e
N =2 O © 0N U HWNSCO© O NI H DD o >

18.

19.

20.

21,
22.

23.

24.

25.

26.

T.C.C. Chapter 20.08A applies to lands in the long-term agricultural district: Ch.
T.C.C. 20.08D applies to lands in the long-term forestry district: and T.C.C. Chapter
20.62 creates a program for transfer of development rights in long-term
commercially significant agricultural lands. All of these designations are resource
land designations.

Rural lands are lands “not designated for urban growth, agriculture, forest, or
mineral resources.” RCW 36.70A.070(5). Thus, the designations of agricultural
and forest resource lands do not create a variety of rural densities.

Where the rural designations and zones themselves do not include a variety of

densities, the comprehensive plan and development regulations must demonstrate

how the “innovative techniques” create such varieties of densities in the rural area.
The County’s comprehensive plan does not describe how any innovative
techniques have been used to provide a variety of rural densities in the rural area.

The County has chosen a 2025 total population forecast figure of 334,261. CP
Table 2-1 at 2-12.

The OFM population forecast for the county forms the basis for the Buildable Lands
Report determination of demand for urban lands in 2025.

The medium scenario regional forecast was found to fall within one percent of the
new state medium range forecast (OFM'’s projection) and was therefore adopted for
use in the Buildable Lands Report and, subsequently, the 2004 comprehensive
plan update.

The County’s buildable lands analysis concludes that the supply of residential land
as of 2000 for urban Thurston County will exceed demand for urban residential land
in 2025; it found a supply of 18,789 acres and a 2025 demand of 11, 582 acres.
Buildable Lands Report for Thurston County, September 2002, Figure 1i-1 at |1-4.

The 2004 update of the comprehensive plan accepts and utilizes the figures from
the Buildable Lands Report for residential land supply and demand in urban areas.
Thurston County Comprehensive Plan (CP), Facts Section and Land Use Chapter
Table 2-1 at 2-11 - 2-12.

The County’s allocation of residential urban lands (18,789 acres) exceeds its
projected 2025 demand for such lands (11,582 acres) by 7,205 acres.
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27.

28.
29.
30.

C31.

32.

33.

34.
35.
36.

37.

38.

Nowhere in the County’s comprehensive plan is it indicated that a 38 percent
market factor was utilized to increase the amount of acreage that is needed to
accommodate projected urban residential growth. -

The basis for the use of the urban residential land supply and demand figures is
well grounded in the County’s Buildable Lands Report.

The comprehensive plan does not include an explanation or justification for the use
of a land supply market factor. '

The Buildable Lands Report accounted for critical areas deductions in the net
developable land available for urban residential development.

The County's comprehensive plan allocates a 2025 residential land demand of 30
acres and a corresponding land supply of 81 acres for the Bucoda UGA. CP
Table 2-1. '

The County’s comprehensive plan allocates 353 acres for urban residential land
demand in the Tenino UGA 2025 and projects a corresponding land supply of 505
acres. CP Table 2-1.

Urban Growth Area Policy 8(b) (CP at 2-50) providés for expansion of UGA
boundaries when “There can be shown an overriding public benefit to public health,
safety and welfare by moving the urban growth boundary.”

Urban Growth Area Policy 8(b) and the expansion of the Tenino and Bucoda UGAs
expand UGA boundaries beyond those lands needed to accommodate projected
urban population growth.

Almost 15 percent of land in the County is used for local agriculture. . CP Chapter
Three — Natural Resources, pp. 3-3 — 3-7.

Petitioner's abbreviated argument simply does not demonstrate how the County’s
classification system fails to follow Agricuiture Handbook No. 210.

Chapter 3 of the County comprehensive plan provides that “Designated agricultural
lands should include only areas that are used for agriculture.” Thurston County
Comprehensive Plan, Chapter Three — Natural Resource Lands, p. 3-4. This
provision limits the designation (and thus conservation) of agricultural lands to
those that are currently in use for agriculture.

County criteria number 5 for designation of agricultural resource lands requires that
the predominant parcel size must be 20 acres or more. Thurston County
Comprehensive Plan, Chapter Three — Natural Resource Lands, p. 3-4.
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39. Using predominant parcel size of 20 acres as a designation criterion may exclude -

moow>»

viable farms in which the total acreage farmed is in excess of 20 acres in size but
each of the parcels making up the farm is less than 20 acres

Vill. CONCLUSIONS OF LAW
This Board has jurisdiction over the parties to this action.
This Board has jurisdiction over the subject-matter of this action.
Petitioner has standing to raise the issues in its Petition for Review.
The pétition for review in this case was timely filed.

The County's high density rural residential designations (SR — 4/1; RR 2/1; RR 1/1:
and RR 1/2); Housing and Residential Densities Policies 1 and 2, and Rural Land
Use and Activities Policy 8; and the County’s development regulations
implementing these designations (T.C.C. Ch. 20.10; T.C.C. Ch. 20.11: T.C.C.
Chapter 20.13; and T.C.C. Chapter 20.14) fail to comply with RCW 36.70A.070(5).

T.C.C. 20.09.040(1)(a) fails to comply with RCW 36.70A.070(5)(c) and (d) by
effectively increasing the rural residential density in the RR 1/5 zone from one
dwelling unit per five acres to one single-family dwelling unit.per four acres.

The County's comprehensive plan and development regulations fail to provide for a
variety of rural densities in the rural element as required by RCW 36.70A.070(5)(b).

The County’s UGA designations and development regulations implementing them
fail to comply with RCW 36.70A.110 by creating UGA boundaries that significantly
exceed the projected demand for urban residential lands over the course of the 20-
year planning horizon. '

Urban Growth Area Policy 8(b) fails to comply with RCW 36.70A.110(1) and (2).

Petitioner has failed to meet its burden of proof as to the County’s classification
system for agricultural lands of long-term commerecial significance and any
inconsistencies alleged between the comprehensive plan provisions concerning it.
Therefore, these provisions are compliant with the GMA. o

Petitioner has failed to meet its burden of proof that the County’s failure to consider
farmlands of statewide importance violates the goals and requirements of the GMA.
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L. Agricultural land designation criteria numbers 3 and 5 (Thurston County
Comprehensive Plan, Chapter Three — Natural Resource Lands, p. 3-4.) fail to
comply with the requirements of the GMA to designate and conserve agricultural
resource lands. RCW 36.70A.060 and 36.70A.170.

. IX. ORDER
The County is ordered to achieve compliance with the Growth Management Act pursuant to
this decision no later than January 18, 2006. The following schedule for compliance,

briefing and hearing shall apply:

Compliance Due January 17, 2006.
Compliance Report (County to file January 24, 2006.
and serve on all parties) N

| Any Objections to a Finding of February 17,-2006.
Compliance Due
County's Response Due March 10, 2006
Compliance Hearing (location to be | March 22, 2006
determined) '

The Board incorporates the findings and conclusions of its Order Denying Motions
To Dismiss, April 21, 2005, by reference in this final decision and order. As part of
this final decision and order, the Order Denying Motlons To Dismiss shall also

become a final order upon entry of this decision.

Pursuant to RCW 36.70A.300 this is a final order of the Board.

{Reconsideration. Pursuant to WAC 242-02-832, you have ten (10) days from the

mailing of this Order to file a petition for reconsideration. Petitions for
reconsideration shall follow the format set out in WAC 242-02-832. The original and
three copies of the petition for reconsideration, together with any argument in
support thereof, should be filed by mailing, faxing or delivering the document directly
to the Board, with a copy to all other parties of record and their representatives.

Filing means actual receipt of the document at the Board office. RCW 34.05.010(6),
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WAC 242-02-330. The filing of a petition for reconsideration is not a prerequisite for
filing a petition for judicial review. :

Judicial Review. Any party aggrieved by a final decision of the Board may appeal the
decision to superior court as provided by RCW 36.70A.300(5). Proceedings for
judicial review may be instituted by filing a petition in superior court according to the
procedures specified in chapter 34.05 RCW, Part V, Judicial Review and Civil

Enforcement. The petition for judicial review of this Order shall be filed with the
appropriate court and served on the Board, the Office of the Attorney General, and all
parties within thirty days after service of the final order, as provided in RCW
34.05.542. Service on the Board may be accomplished in person, by fax or by mail,
but service on the Board means _actual receipt of the document at the Board office
within thirty days after service of the final order. '

Service. This Order was served on you the day it was deposited in the United States

mail. RCW 34.05.010(19)

Margery Hite, Board Member

Holly Gadbaw, Board Member

Gayle Rothrock, Board Member

Entered this 20" day of July 2005.
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WESTERN WASHINGVTON- GROWTH MANAGEMENT HEARINGS BOARD

Case No. 05-2-0002

1000 Friends of Washington v. Thurston County and Intervenors William and Gail Barnett

and Alpacas of America

DECLARATION OF SERVICE ‘
l, PATRICIA DAVIS, under penalty of perjury under the laws of the State of Washington, declare as

foliows:

I am the Executive Assistant to the Board for the Western Washington Growth Management

Hearings Board. On the date indicated below a copy of a FINAL DECISION AND ORDER inthe

above-captioned case was sent to the following through the United State postal mail service:

Tim Trohimovich

1000 Friends of Washington
1617 Baoylston Avenue, Suite 200
Seattle, Washington 98122

Allen T. Miller, Jr.

Deputy Prosecuting Attorney

Civil Division

2424 Evergreen Park Dr., SW, Ste. 102
Olympia, Washington 98502

DATED this 20th day of July 2005.

Declaration of Service
Case 05-2-0002

July 20, 2005

Page 1 of 1

Alexander Mackie

Perkins Coie

111 Market Street NE Suite 200
Olympia, Washington 98501-1008

The Honorable Kim Wyman
Thurston County Auditor
2000 Lakeridge Drive SW
Olympia, WA 98502

e Qocie

PATRICIA DAVIS
EXECUTIVE ASSISTANT

Western Washington
Growth Management Hearings | Board
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F. WHITMORE READING, HAROLD P, DYGERT, )
JOANNE MOORE-DYGERT, JOANN BLACK, I.R. )
GONZALEZ, MARY JO ROGERS-GONZALEZ, )
CHRISTINE M. MASTERSON, LYNN M. SALERNO, )
STEPHEN SCHRODER, STEPHEN LINDBERG and )
DIANA RYDER, individually, and as members of )
the SOUTH END NEIGHBORS DEFENSE FUND, a )
non-profit association, & THEODORE MAHR, )
RAYMOND A. and EMILY K. MAHR, GARY )
PERKINS, HENRY STOCKBRIDGE and MEMBERS )
OF SAVE ALLISON SPRINGS, )
Petitioners, )

No. 94-2-0019

FINAL ORDER

VS.

)
)
THURSTON COUNTY and )
CITY OF OLYMPIA, )

. Respondents, )
)
)
)

and
GARY E. BRIGGS,
' )

Intervenor. )

)

On Septembér 23, 1994, attorney Theodore A. Mahr, acting on his own behalf and on behalf of
Raymond A. and Emily K. Mahr, Gary Perkins, Henry Stockbridge and the members of Save Allison
Springs, (Mahr), filed a petition for review challenging the comprehensive plan for Olympia and the
Olympia urban growth area. The plan covered both the municipal corporate limits and the urban growth
area of Olympia, was denominated a "joint" comprehensive plan and was adopted by both the City of
Olympia and Thurston County. On September 29, 1994, F. Whitmore Reading and others,
individually, and as members of the South End Neighbors Defense Fund, (Reading), filed a petition
challenging the same comprehensive plan. Where both Makr and Reading presented the same argument

they will be referred to as petitioners.

On October S, 1994, Gary E. Briggs filed a motion to intervene. Following the prehearing conference
on November 10, 1994, an order was entered November 16, 1994, which directed consolidation of the
petitions and granted intervenor status to Mr. Briggs. The November 16, 1994, order also fixed
deadlines for various motions and established the issues. For ease of reference, and since the arguments
were jointly presented, the city, county and intervenor shall be referred to as.respondents.

After the November 10, 1994, hearing, all parties filed motions to supplement the original index to the

1
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record. Mahr filed a motion to amend his petition. Respondents did not object to the proposed
amendment. A hearing on November 30, 1994, resulted in an amended prehearing order, entered
December 6, 1994. The amended prehearing order added two issues as a result of the Makr amended

petition and established the index to the record through item number 230, except for numbers 40, 43 and
226. The initial prehearing order was also changed to reflect the agreement of the parties that everyone
had the documents from the index in their respective possession and that the submission of the actual
documents that would become our record was to be done in conjunction with the submission of the brief
of each party. '
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During the time these procedural matters were being completed, both Olympia and Thurston County
filed motions to dismiss the petitions as being untimely under RCW 36.70A.290(2). By order dated
November 23, 1994, we denied those motions. Respondents’ request for a writ from Thurston County
Superior Court to dismiss this case was denied by Judge Casey on the grounds that RCW 34.05 required
judicial review by appeal of a final decision rather than by extraordinary writ.

On December 6, 1994, respondents filed dispositive motions on all issues. Oln December 22, 1994, we
entered an order granting the motion as to one issue, striking one sub-issue that was conceded by
petitioners and denying the motions as to all other issues in the case. The hearing on the merits began at
9:00 a.m. January 19, 1995, and concluded at 4:00 p.m. January 20, 1995. |

Obtaining the record for our review was a nightmare. Hereinafter the problems and the reasons for
them. .

THE RECORD ‘
On January 6, 1995, respondents filed a motion to "supplement the record" by inclusion of items number
231-247. A few days before the commencement of the hearing on the merits each petitioner also filed a
request to "supplement the record”. These motions were filed despite the November 23, 1994, deadline
for filing such motions established in the prehearing order and a full hearing that was held on November

30, 1994, to resolve all questions about the record.

We allowed argument on the motions the morning of January 19, 1995 . Exhibits 231-246 were
admitted because the documents were not "supplemental evidence" but should have been included in the
original index list filed prior to November 30, 1994. Exhibit 248, materials submitted by Reading and
found in a city file only after a public records request was made, was also admitted. Again, these items
were not "supplemental evidence" because they were part of the original "'record developed by the city,
[or] county", RCW 36.70A.290(4).

The other exhibits, which included affidavits from expert witnesses, as well as respondents’ computer
model (Ex. 247) which had not previously been published were "supplemental" evidence. None of the
requests were timely, WAC 242-02-540, nor were the exhibits "necessary or of substantial assistance",
RCW 36.70A.290(4). We, therefore, denied admission.

Meanwhile, on December 22, 1994, petitioners each submitted a brief on the merits. Neither submitted
the part of the record that he intended to rely upon as was required by the December 6, 1994, amended
prehearing order. Approximately one week later Reading submitted the exhibits used in his brief. Makhr
complained that submission of exhibits was the respondents’ responsibility. Makr s position was
rejected because of the agreement at the November 30, 1994, hearing that a party would be responsible

)  APPENDIX C-3
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for submission of the exhibits from the index that each relied upon in his brief.

On January 6, 1995, respondents filed their brief with an original and three copies of the exhibits from
the record upon which they intended to rely. That filing, with the necessary copies, included 20 Sfiling
boxes(!!) of documents and two copies of 425 separate audio cassettes.

Given the high level of competence of counsel in all other facets of this case, we were astonished by the
difficulty encountered in presenting the record. In light of that difficulty we take this opportunity to
explain and clarify the items which are appropriate to be included in the record submitted for a board

hearing.

RCW 36.70A.290(4) states:

"The board shall base its decision on the record developed by the city, county, or the state
and supplemented with additional evidence if the board determines that such additional
evidence would be necessary or of substantial assistance to the board in reaching its
decision."

Under the provisions of this section a board renders its decision in a case based upon the evidence
contained in the record developed by the local government during the time of adoption of the challenged

action except in rare instances where supplemental evidence is allowed.

In order to determine what that "record developed" by the local government is, WAC 252-02-520(1)
requires that the respondent local government prepare and submit an index within thirty days after the
filing of a petition. This index, which should include all materials in files that were used in the
development of the action being challenged, is an exhaustive Jist of the "record developed" by the local
government. It is from this list that the exhibits to be submitted to a board are to be gamered.
Under WAC 242-02-520(2) a preliminary list of the items from the index that will be used in the appeal
is to be submitted by each party within 20 days after receiving the index. The admonition contained in
this section concerns the necessity to actually review the list and be aware of both what is contained in
the index list and also which of those items are important to the issues in the case. The admonition bears
repeating: |
"...in complying with the requirements of this subsection, parties shall not simply
designate every document but shall carefully review the index, and designate only those

documents that are reasonably necessary for a full and fair determination of the issues
presented." (emphasis supplied)

It is the intent of this subsection to ensure that only the items which are reasonably necessary for a board
decision go through the expense of submission of an original and three copies. In order to assure that
the record before a board stays within the parameters set forth by the Act and by our rules, a practice has
developed with all three boards that the submission of exhibits be done at the time a party’s brief is
filed. This avoids the problem of over-designation at the ﬁftieth\ day from petition deadline and keens.
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the size of the board record to the relevant and necessary items.

The purpose of WAC 242-02-520(2) is to minimize the time-consuming preparation of the record by a
local government. In the instant case the five filing boxes (which with copies amounted to twenty filing
boxes) submitted by respondents were reviewed by us prior to the January 19, 1995, hearing on the
merits. During that review we found major problems with the exhibits.

First, about 70% of the exhibits submitted had no relevance to the issues presented in this case.
Respondents did not even reference this unnecessary material in their brief. Secondly, it was abundantly
clear that respondents had not reviewed the exhibits prior to submission. As an example, the volumes of
planning commission minutes of every meeting for more than a year, not only included the one or two
pages that potentially had relevance to the case, but also contained another forty to fifty pages of
materials such as draft minutes of the last meeting, agendas for the VpIanning commissions’ retreat, etc.
Another example involved a memorandum entitled "Are we planning for 20-years growth-or 407",
While the memorandum was relevant there were at least seven different copies in various exhibits.

This lack of review by respondents is simply unacceptable. It is a responsibility of all counsel, but
particularly local government counsel, to ensure that the record transmitted from the local government to
a board is only that which is reasonably necessary for a decision. An incredible amount of human and
natural resources were wasted in this case by the failure to adequately review the material prior to.
submitting it to us. Two copies of 425 different audio cassettes, of which no more than five were even
referred to by respondents, involved massive unnecessary staff time. The simple act of xeroxing five
file boxes of documents (of which at least three boxes were totally unnecessary under any view of the

record) involved substantial and unnecessary cost.

The purpose of legislation providing for an administrative appeal process is to provide a more efficient
and more cost effective mechanism for resolving disputes than that of Superior Court. That laudable.
purpose has been thwarted by the manner in which the respondents submitted their portion of the
record. Much of the expense to the City of Olympia and Thurston County for defending this case was
unnecessary, and lies at the feet of counsel for the respondents.

Once we were finally able to determine which parts of this record had relevancy, we were able to
address the issues which were presented in the amended prehearing order. Generally, those issues fell
into three broad categories; (1) a challenge to the adequacy of the final Environmental Impact Statement
(SEPA issues); (2) a challenge to the transportation element; and (3) a challenge to the Olympia urban
growth area (UGA) boundary adopted in the comprehensive plan.

SEPA ISSUES  APPENDIX C-5
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As we noted in Mahr v. Thurston County, WWGMHB #94-2-0007, State Environmental Policy Act
(SEPA) issues do not involve the four-question analysis we established in Clark County Natural
Resources Council v. Clark County, WWGMHB #92-2-0001. While we have previously addressed the
scope of our review of determinations of nonsignificance (DNS) by means of the "clearly erroneous”
test, this is the first case involving a challenge to an EIS. Thus, the logical first step is to establish
standards for, and the scope of, our review of an EIS challenge. We note that respondents did not ,
contest petitioners’ standing to challenge the adequacy of the EIS, nor any alleged failure by petitioners

to exhaust administrative remedies.

In determining the appropriate standard of review we look first to the GMA. RCW 36.70A.280(a)
provides the jurisdictional underpinnings for review of a SEPA document relating to GMA plans,

regulations or amendments.

RCW 36.70A.320, applies the presumption of validity to comprehensive plans, development regulations
and amendments only. We conclude that an EIS does not carry a presumption of validity (adequacy)
under the Act, although the burden of proof of showing inadequacy is with a petitioner.

RCW 43.21C.090 states in part: »
"In any action involving an attack on...the adequacy of a ‘detailed statement’, the
decision of the governmental agency shall be accorded substantial weight."

Pursuant to RCW 43.21C.110 the Department of Ecology has adopted "rules of interpretation and
implementation" in WAC 197-11. Under RCW 43.21C.095 those rules are to be "accorded substantial
deference" in dealing with SEPA..

Under WAC 197-11-738 a "detailed statement" is a final EIS. WAC 197-11-714 defines an "agency" as
the local government body authorized to make law, hear contested cases or is a local agency. WAC
197-11-762 defines "local agency" for purposes of this case as the Olympia City Council. Thus, the
"substantial weight" requirement of RCW 43.21C.090 applies to the local government decision-maker.
Petitioners’ contention that the RCW 43.21C.090 deference does not apply to local governments is
contrary to the language of the WACs. The fact that the Olympia City Council did not formally rule on
the adequacy of the EIS is not significant since the record shows that the EIS was used in reaching the
final decision on the comprehensive plan.

The EIS was a nonproject, phased review document under WAC 197-11, and appropriately so. It is
from this foundation that we reviewed appellate cases to determine a proper standard of review for our
use. Cases which dealt with a DNS or with a project EIS were less persuasive. Rather, we found most
compelling those cases which involved nonproject, phased development situations, such as Ullock v.
Bremerton 17 Wn. App. 573 (1977) (Ullock), and Citizens v. Klickitat Count)/)7122 Wn.2d 619 (1993)

‘ ' - APPENDIX C-6
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(Citizens). Cathcart v. Snohomish County 96 Wn.2d 201 (1981) (Cathcart) was also instructive as a
nonproject, phased EIS case, with a recognition that Justice Stafford’s concurring opinion probably

presented a sounder basis for the decision.

Generally those cases set forth the parameters which apply to court review of an EIS. Those rules can
be summarized as follows:

1. The scope of review is de novo;,
2. The adequacy of an EIS is determined by the "rule of reason";
3. The governmental agency’s determination that an EIS is adequate

is entitled to "substantial weight".
We adopt these rules as our foundation for EIS review.

In the context of a SEPA challenge under the GMA we must initially decide the scope of "de novo"
review of the nonproject EIS. RCW 36.70A.290(4) provides that our review is to be based upon the
"record developed by the city, [or] county". It follows from the cases emanating from Leschi
Improvement Council v. State Highway Comm’n, 84 Wn.2d 271 (1974), viewed in conjunction with the
GMA, that our scope of de novo review is restricted to examination of the record properly before us.

Section .290(4) of the Act also provides that supplemental evidence is allowable if necessary, or if it
would be of substantial assistance in reaching our decision. In the instant case there was no timely
request made to supplement the record, as required by WAC 242-02-540. The only request to
supplement the record on SEPA issues was filed immediately prior to the hearing on the merits. That
request involved documents that were developed after the comprehensive plan was adopted, and an
affidavit. Even had the request been timely, the proposed supplemental evidence would not have been
of substantial assistance nor necessary in reaching our decision. We leave for a future case the issue of

what supplemental evidence, if any, would be appropriate for de novo review.

Within the context of a de novo review, wherein the council’s determination of adequacy is afforded
"substantial weight", we review the adequacy challenge under the "rule of reason". Not every remote or
speculative consequence need be included in the EIS, Cheney v. Mountlake Terrace, 87 Wn.2d 338
(1976). A nonproject plan "need only analyze environmental impacts at a highly generalized level of
detail," Citizens. An EIS is adequate in 2 nonproject plan “where the environmental consequences are
discussed in terms of a maximum potential development of the property" Ullock.

Having determined the general principles announced by SEPA, WAC 197-11, and the courts, we turn to

the specific claims in this case.

Mahr pointed out that the comprehensive plan provided that some type of widening of Mud Bay road in
_ APPENDIX C-7
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west Olympia was scheduled to occur in approximately three years and that new roads of some type
were directed to be in place in the Ken Lake area during the 20-year life of the plan. None of these

eventualities were mentioned in the EIS.

Reading pointed out that the 130-acre site upon which the Briggs Nursery has been located for many
years was designated by the comprehensive plan to be the only urban village in the Olympia area. A
sophisticated draft proposal involving more than 900 housing units and at least 200,000 square feet of
commercial floor space was presented. Much of the Briggs Nursery site is on a class I aquifer. Inthe
83 years that the site has been a nursery, pesticide application and other potential damage has likely
occurred. No discussion of these matters was included in the EIS.

Respondents countered that phased review for a nonproject action does not involve the level of detail
asserted by petitioners. The EIS and the comprehensive plan both pointed out that, depending on the
scope of the project, a more detailed project-specific EIS would be appropriate at the time
implementation became a reality. We agree with respondents.

WAC 197-11-442 deals with the content of a nonproject EIS. It states that a lead agency shall have
more flexibility in the preparation of a nonproject EIS because normally less detailed information is

available.
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While the lead agency is to discuss impacts and alternatives, it is only required to do so "in the level of
detail appropriate to the scope of the nonproject proposal." A portion of the WAC states as follows:

"(3) If the nonproject proposal concerns a specific geographic area, site specific analyses
are not required, but may be included for areas of specific concern....

(4) The EIS’s discussion of alternatives for a comprehensive plan,...shall be limited to a
general discussion of the impacts of alternate proposals for policies contained in such
plans,...and for implementation measures. The lead agency is not required under SEPA
to examine all conceivable policies, designations, or implementation measures...."

WAC 197-11-443(2) points out that a phased review of a nonproject action is to be based on an ,
assessment of broad impacts. When a particular project is later proposed, the EIS must then focus on
impacts and alternatives including mitigation measures, specific to the subsequent project and which

have not been previously analyzed.

In Richland v. Boundary Review Board, 100 Wn.2d 864 (1984) the court dealt with a nonproject EIS for
a regional shopping center zoning classification. The court pointed out that no specific shopping center
had been proposed, and affirmed the adequacy of the EIS. Citing Cheney the court held that a

nonproject EIS was not required to include a discussion of "possible"” future development of a particular

site.

As pointed out in Ullock at 581, a nonproject land use action has no immediate or measurable
environmental consequence, but is in fact a legislative action designed to accomplish permissible
changes. In Cathcart the court noted that the EIS under consideration for the 25-year project was "bare
bones" and "devoid of any quantitative discussion as to cumulative and secondary effects on
surrounding areas." Nonetheless the court approved the adequacy of the EIS and said at 210+

"This project is an appropriate candidate for a piecemeal EIS presentation, for at this time
itis extremely difficult to assess its full impact. Given the magnitude of the project, the
length of time over which it will evolve, and the multiplicity of variables, staged EIS
review appears to be an unavoidable necessity. At this point, an exhaustive EIS is
impracticable in light of the difficulty of determining in the abstract, for a period of 25
years, such things as the rate at which the project will develop, the particular location of
the housing units, the growth of the tax base which will support the needed public
services, the evolution of transportation technologies, and the evolving socioeconomic
interests of the prospective population."

Here the urban village concept at the Briggs Nursery site was no more than an idea. Development
regulations to implement the éomprehensive plan are even now being formulated. While a draft site
plan was presented, it had no legal effect. The record showed that the timing of any environmental
impacts from the Briggs site would have been speculative and based upon a variety of factors not the
least of which is the transference of the nursery operation to Grays Harbor County over the next 20
years. While Reading complained that the traffic analysis that showed no sigz/ﬁﬁcantﬁimpact on the

APPENDIX C-9

hittp:/lwww.gmhb.wa.gov/western/decisions/1994/94-19finalorder. htm 05/26/2006



R e I X

surrounding area was incorrect, he failed to sustain his burden of proof (see transportation element
section). The 1988 Thurston County comprehensive plan designated the site as medium residential, 4-8
dwelling units per acre. There was not a significant change brought about by the redesignation to an
urban village by the J oint Comprehensive Plan, such as might have been shown by a conversion of

natural resource lands to residential.

Likewise, the potential roads in the Ken Lake area in west Olympia were so remote and speculative as to
not even require mentioning in the EIS. While the Mud Bay road widening was scheduled to occur
within three years, the specifics of when, where, number of lanes, pedestrian traffic, bicycle lanes, etc.
were totally unknown. Any reference in the EIS to the pdtential widening project would have

necessarily involved only speculative impacts.

Nor does WAC 365-195-760 direct a different result. While it is important to integrate SEPA analysis
at the "front end" of the process, there is not yet a mandated requirement to do so under SEPA, a WAC,
or GMA.. Inclusion of some of the items claimed necessary by petitioners would have made this EIS
better. The failure to include them, however, is not fatal.

Based on the record before us, the deference afforded under RCW 43.21C.090 and the léck of evidence

to support petitioners’ claims, we find the EIS adequate for this comprehensive plan.

Petitioners’ remaining challenges to the transportation element of the Joint Comprehensive Plan and to
the urban growth area are not directed toward the process used for adoption. Rather the complaints are
to the substantive decisions of the Olympia City Council and Thurston County Board of County
Commissioners. We therefore, analyze these non-SEPA challenges under our question 4 analysis:

"4, DOES THE COMPREHENSIVE PLAN FALL WITHIN THE  DISCRETION
GRANTED TO THE DECISION-MAKER TO CHOOSE FROM A RANGE OF
REASONABLE OPTIONS?"

TRANSPORTATION ELEMENT

Under GMA the Thurston Regional Planning Council (TRPC) was designated as the Regional
Transportation Planning Organization, RCW 47.80.020. The TRPC consists of representatives from
Thurston County, various cities and towns, Intercity Transit, Port of Olympia, school districts, and the
state capitol committee. Pursuant to RCW 47.80.040, a Transportation Policy Board was appointed. In

- conjunction with the TRPC, the Policy Board prepared a regional transportation plan that was adopted in
March 1993, RCW 47.80.030. This transportation plan served as the foundation for, and was adopted
into the transportation element of the Joint Comprehensive Plan. Many of the goals and policies of the
transportation plan were also integrated throughout the comprehensive plan.

APPENDIX C-10
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The Regional Transportation Plan (RTP) set forth a series of goals and policies designed to create "an
affordable and balanced transportation system that works effectively and that people will want to use."
The overall objective of the plan is stated as follows:

"The following goals, policies and strategies will contribute to reducing the percent of
peaple who drive alone. This would be measured by reducing work trip drive alones to
60% in 20 years." (Emphasis supplied)
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Those goals, policies and strategies included inCréasing densities in the urbanized area, high and
medium density traffic corridors, a connected-streets policy, incentives for alternate modes of
transportation including pedestrian-friendly access, and disincentives for single occupancy vehicles.
The rate of drive-alone work trips for Thurston County in 1992 was 85% of the total work trips. The
goa] was to reduce drive-alones. The measuring device to determine if that goal was achieved is the
drive alone work trip reduction to 60% in 20 years. The plan only directed this reduction to work trip
commuting, not non-work related driving. The RTP also hedged somewhat by directing that the right-
of-way acquisition projections were to be based upon a goal reduction of single occupancy vehicle work
trips from 85% of the total work trips to 70%.

Petitioners challenged this "60% goal" as being unrealistic and unachievable. Their argument was that
because of this unrealistic basic assumption in the RTP, the transportdtion element and the capital
facilities element of the Joint Comprehensive Plan were doomed to failure.

Petitioners’ argument fails on a number of grounds. Initially there is little or nothing in the record
before us to support their claim that the reduction goal is unrealistic or unachievable. The only evidence
presented in support of the claim was an affidavit from a traffic analyst submitted at the dispositive
motion hearing. The affidavit was reintroduced at the hearing on the merits. We declined to admit the
affidavit on both occasions. Rarely will we consider supplemental evidence that could have been, but
was not, submitted to the local government decision-maker. A claim that petitioners here did not have
the opportunity to gather, pay for and present this evidence to the Jocal government decision-maker is
unavailing. This is particularly so when the record reveals the process for the RTP and the Joint
Comprehensive Plan involved some four years during which time many of the individual petitioners

participated.

Inreviewing the RTP and the Joint Comprehensive Plan, we note that the "goal" is to reduce "the
percentage of people who drive alone." As stated in the RTP this goal is to be measured by the
achievement of a reduction in work trip drive-alones to 60%. Even assuming the 60% reduction is a

"goal", a goal is not a guarantee.

A cofnprehensive plan is not a static document. As things change, and they always do, the GMA
envisions that updates and changes to conform with new information obtained over the life of the plan
will be made. Petitioners have failed to overcome the presumption of validity that attaches to the Joint
Comprehensive Plan. Even had we admitted the traffic analyst’s affidavit, this result would not have
changed.

In 1992 the City of Olympia adopted a "connected-streets policy" for future development. The policy
directed that future subdivisions in the City were to be designed so that streets would not dead-end
within the subdivision but rather connect-up to other streets. Cul-de-sacs and dead-ends were o be
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discouraged. The purpose of the connected-streets policy was to provide better traffic flow, encourage
alternative methods of travel and discourage auto-dependency. Petitioners claim that the Joint
Comprehensive Plan, which adopted this connected-streets policy, failed to take into consideration
RCW 36.70A.020(6) which states a goal of the Act to be that private property shall not be taken for
public use without just compensation. '

The connected-streets policy does not require that private property be taken so that existing streets
would be connected, but only that future development incorporate the policy as a design feature.
Petitioners’ claim that the Joint Comprehensive Plan did not consider the financial impact of this alleged
"taking" is without merit and not supported by evidence contained in this record.

- Similarly the complaint that Level of Service (LOS) standards were not contained in the comprehensive
plan as required by RCW 36.70A.070(6)(ii), is contrary to the record. The Regional Transportation Plan
provided regional coordination and was adopted in the Joint Comprehensive Plan at chapter 6 page 3.
The RTP discussed applicable LOS levels at high density and medium density corridors, transit services,
etc. The Joint Comprehensive Plan transportation element identified intersection LOS’s and the Capital
Facilities Plan indicated the planned facilities necessary to accomplish the designated LOS.

Reading also contended that the Joint Comprehensive Plan failed to establish the requisite concurrency
aspects for the proposed Briggs Nursery Urban Village. If Reading’s argument was that RCW
36.70A.020(12), the concurrency goal, was not achieved in the Joint Comprehensive Plan the argument
is contrary to the evidence revealed by this record. The Joint Comprehensive Plan provided an excellent
presentation of ensuring that public facilities and services would be adequate to serve development "at

the time the development is available for occupancy" without decreasing the LOS standards.

The concurrency goal of the Act is specifically directed to the transportation element by RCW
36.70A.070(e), which provides that affer adoption of the comprehensive plan, development regulations
must be adopted that prohibit the approval of a development which would cause a transportation facility
LOS to decline below those designated in the comprehensive plan. Obviously, petitioners cannot claim
at this point that this section of the Act has been violated since there are neither development regulations
as yet, nor a development application for the Briggs Nursery site to be acted upon.

Finally, petitioners contended that the lO—yéar traffic forecast required by RCW 36.70A.070(6)(iv) was

‘not included in the Joint Comprehensive Plan. Petitioners are correct in this assertion.

Respondents acknowledged that the forecast is neither in the Joint Comprehensive Plan nor the Regional
Transportation Plan. Respondents have shown that the work was in fact done by means of a computer
model (Ex. 247) and "was available to anyone who wanted to use it." The "ava11ab111ty" of this

computer model does not comply with the Act.
APPENDIX C-13
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RCW 36.70A.070(6) directs that the various transportation sub-elements "shall" be included in the plan.
The point of requiring inclusion of these sub-elements is two-fold. First, the Legislature obviously
wanted to ensure that the analyses and evidence were prepared. Secondly, and as importantly, the
Legislature intended that those analyses be made readily available to both the local decision-maker and
members of the public. This mandatory sub-element was not complied with by having a computer
model available but not set forth in the plan as required.

Respondents proffered the computer model as an exhibit in this record (Ex. 247). Just as we are not
disposed to allow petitioners to bring forth evidence not available to the local decision-makers, we are
similarly not disposed to allow respondents to do the same thing.

URBAN GROWTH AREA _
Petitioners challenged the adoption of the Olyrhpia urban growth area. A number of chéllenges were
made and superficially appeared to be directed to the City of Olympia’s part of the Joint Comprehensive
Plan. Nonetheless, it is clear under RCW 36.70A.110(1) that a county has the ultimate responsibility of
determining popuiation figures and urban growth boundaries. Obviously, any city involved in the

location of the boundary would have a great deal of influence in the final decision by the county.
Nevertheless, any challenge to the urban growth area must necessarily be leveled against the particular
county involved.

The precise boundaries and population figures for the north county area were developed by the cities of
Lacey, Olympia and Tumwater in conjunction with Thurston County by means of a 1988 interlocal
agreement and participation in the Thurston Regional Planning Council. The Thurston County Board of
Commissioners’ adoption of the Joint

Comprehensive Plan ratified the boundaries and population projections established by the TRPC.

Petitioners complained that the population projections were fundamentally flawed because the TRPC
used a computer model called EMPFOR rather than the Office of Financial Management (OFM)
projections. Additionally, the Joint Comprehensive Plan established a population projection for the year
2015 from the EMPFOR model rather than the year 2012 from the OFM projection. We do not find the
use of these figures, nor the establishment of 2015 as the appropriate planning period, as being out of

compliance.

RCW 36.78.110(2) provides, in part, that urban growth areas established in a comprehensive plan are to
provide for the "urban growth that is projected to occur in the county for the succeeding 20 year period."
_ In our jurisdiction, there are counties that are just now beginning the GMA process. It would seem
disingenuous to require them to stop their planning at the year 2012 simply on the basis that OFM does
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not have a more current population projection.

We hold that the use of the EMPFOR model under the evidence in this case, was within the discretion of
the Board of County Commissioners. The EMPFOR model allowed a 20-year planning horizon to take
place as well as provided for more current information such as the anticipated (although yet unrealized)
influx of additional troops to Fort Lewis. The EMPFOR model was shown to be extremely accurate in
comparison to historical population figures. The difference in fiture population projections between
EMPFOR and the OFM model was slight. Under all the information contained in this record as to the
population projections as they relate to the Olympia area, we find that Thurston County is in compliance
with the Act.

Petitioners also contended that no matter which population projection was used, the urban growth area
boundary was not based upon an adequate land capacity analysis, and was too large. After reviewing
this record we are mystified by petitioners’ claim that no land capacity analysis took place. The plan
itself and the foundational material upon which it was based are replete with charts, maps, and
information, showing the amount of land in the Olympia municipal limits and UGA, as well as existing
and projected housing units, commiercial areas, and industrial areas. This record contains an excellent

land capacity analysis upon which local decision-makers could rely.

All of those kudoi given, nonetheless we agree with petitioners that the area designated as the Olympia
urban growth boundary is too large.

Respondents argued that pre-existing sewer, water and planning decisions made it impossible, or at least
impractical, to designate a smaller UGA. We reiterate our previous statements that the GMA does not
allow what now appear to be unfortunate historical planning decisions to be the basis for future planmng

decisions. Itis time to leave that past behind.

Two reasons salvage this overly large UGA from being out of compliance with the Act. First is the
exceptionally well-developed series of goals and policies of the Comprehensive Plan and the Regional
Transportation Plan. The anti-sprawl, in-filling, minimum densities and compact development features
of both plans, assuming proper development regulations are later adoptcd complies with the
omnipresent anti-sprawl foundation of the Act.

. The second feature which mitigates against non-compliance is the unique configuration of the cities of
Olympia, Lacey and Tumwater. Conceptually, the area of these virtually abutting cities can be
described as a square or a rectangle with a part of the southeast quadrant eliminated. Visually, the
overall area looks something like this: '
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OLYMPIA  LACEY

TUMWATER

The interior boundary lines between the three cities are minimally significant for GMA purposes. It is
the exterior boundaries that are important. At the time of the hearing, Thurston County had not adopted
a comprehensive plan UGA for either Lacey or Tumwater. Given that scenario, and the evidence in this
record, we are not persuaded that the presumption of validity which attaches to the county’s adoption of
the Olympia UGA has been overcome by petitioners. We will review all the exterior boundaries if
future challenges are made to the completed UGAs as established by Thurston County.

‘The foundational characteristic of the Act is the avoidance of inefficiencies found in a sprawling
development pattern. Were it not for the excellent anti-sprawl goals, policies and strategies of the Joint
Comprehensive Plan and the unique configuration of the three cities, this UGA would not have been in

compliance with the Act.

Petitioners’ remaining claim that RCW 36.70A.020(10), the environment goal, was violated has no

support in this record.

We find that the Joint Comprehensive Plan does comply with the Act, except for the failure to include
the forecast required by RCW 36.70A.070(6)(iv).

In order to fully comply with the Act, that deﬁciency must be corrected with 120 days of this date.

This is a Final Order under RCW 36.70A.300 for purposes of appeal.

DATED this day of March, 1995.
WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS BOARD

William H. Nielsen
Board Member

, Les Eldridge
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