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I INTRODUCTION
. The Department of Licensing (Deparnneﬁt) submits this brief in
accordance with RAP 10.2(d).! The brief of respondents Ingram and
DelLong contains a pervasive error. Respondents appear to argue thaf the
State Toxicologist, Dr. Barry Logan’s, declaration is only admissible if a .
foundation is laid sufficient to meet the standards for vindependently
admitting the declaration under th_é rules of evidence. However, the mles
of evidence do not apply strictly in admirﬁstrative heariﬁgs. Instead, the
laws and rules discussed below apply to the admissibility of evidence in
license revocation hearings. |
" Dr. Logan’s declaration concerns his approval of the thérmometers
used to measure tlvle, temperature of the simulator solution in the
Datamaster machine. The temperatﬁre‘ of the simulator solution is part of
the evidentiary foundation for admitting the result of the breathalyzer test.
As shown below and in the Department’s opening brief, the
hearing ofﬁcer did not err in admitting Dr. Logan’s declaration. The
superior court should be reversed and the Department revocation orders

affirmed.

REIN reply brief of an appellant or petitioner should be filed with the appellate
court within 30 days after service of the brief of respondent unless the court orders
otherwise.” RAP 10.2(d). o '



IL. ARGUMENT -

A. The Department’s Evidence Establishing That An Approved
Thermometer Was Utilized In The Datamaster Is Admissible

The relevance of Dr. Logan’s declaration (also referred to as
“Exhibit‘Z”), is reflected in RCW 46.61.506(4)(a)(iv),- which requires that
only approved fhermometers be used in Datamaster machinesv. To meet
this requirement, Dr. Logan prepare(i a declaration explairﬁng that oniy
approved thermbmeters are used in the-Datqmaster machines. To avoid’
vadmissiion of the breath test results, respondents contend the Department
has not established sufficient foundation for admissibility of Dr. Loéan’s
declaration concerning th_é approved thermometers.

Respondents’ argument fails to overcome aﬁy of the three separate
reasons why Dr. Logan’s declaration should be admitfed to demonstrate
the temperature of the sir_nulator solution was measured by an approved
thermometer. First, Department rules govern the admiséibility of evidence
in license revocation proceedings and call for a relaxed application of the
rules of evidence. Dr. Logan’s declaration is admissible under this'iiberal
standard of admissibility pertinent to license revocation pi'oceedings.
Second, the crirniml rules for courts of limited jurisdiction (CrRLJ)
provide Afor admissibility of Dr. Logan’s deélaraﬁon in lieu of his

testimony. CrRLJ 6.13.(c). Third, the declaration is admissible under



Department rules and RCW 46.20.332 as a Department record. Finally, in
some related cases (not respondents’ Ingram and DeLong), the declaration
is admissible as accompanying the officer’s sworn report.
1. License Revocation Proceedings Provide For Liberal
Admission Of Evidence As Opposed To A Strict
Application Of The Rules Of Evidence
As argued in the Department’s opening brief, the rules of evidence
do not strictly apply in license revocation proceedings. Appellant’s Br. at
19;20. Instead, they are simply viewed as guidelines in administrative
proceedings. WAC 308-103-150 addresses the “conduct of hearings” by
- which the hearing officer should abide. Additional direction is provided in
WAC 308-103-120, which provides,
The hearing officer shall rule on the admissibility and
weight to be accorded to all -evidence submitted at the
" hearing. . . The admissibility of evidence shall be
liberally construed to effect the intent and purpose of the
hearings covered by these rules.

- Finally, RCW 46.61 .506(4)(b) explains that the Department’s
evidence should be viewed in a light most favorable to the Department.
When viewing all of these provisions together, the hearing officers did not
err in admitting and considering Dr. Logan’s declaration.

Respendents contend that Dr. Logan’s declaration is not

“automatically admissible.” Respondents’ Br. at 23. The Department is

not suggesting that the declaration would be automatically admissible.



Rather, the hearing officers, only after proper application of the law, ruled

that the declaration was admitted. CP at 42-43, 149-151. Hearing Officer

Corey properly reasoned:

Exhibit 2 is offered for entry into the hearing record by the
Department of Licensing: A copy of the document was
furnished to Mr. DelLong in advance of the hearing. The
document is in proper declaration from, bears the signature
of Dr. Barry Logan, Washington State Toxicologist, signed
under authority of RCW 9A.72.085. It is a public record,
easily attained from the Washington State Patrol website at
breathtests.wsp.wa.gov and relates directly to issues being -
considered at this hearing. Although the Department does

. not create the document, the document is placed in Mr.
DeLong’s file for purposes of this administrative hearing.
Therefore, the document is a Department record and is
properly admissible.

CP at 42-43." In addition, Hearing Officer Mullenix provided a number of
bases for admitting the declaration. CP at 149-151. In a footnote he
specifically acknowledged:
Admissibility of Exhibit Number 2 is consistent with RCW
46.20.308(8) and RCW 46.20.332 and supported by
WAC’s 308-103-100(4), 308-103-120, 308-103-150(8)(9).
Mullenix concluded, “For the aforementioned reasons, the Hearing Officer
admitted Exhibit number 2 into the hearing record and assigned it

appropriate weight.” CP at 151. It is clear, based on the hearing officers’

- reasoning, the declaration was not viewed as “automatically admissible.”



Rather, both hearing officers found it admissible only after proper
application of relevant laws and rules.

2. Dr. Logan’s Declaration Is Admissible Under The
Criminal Rules for Courts of Limited Jurisdiction

As argued in the Department’s opening brief, Dr. .Logan’s
declaration ié admissible under CrRLJ 6.13(0) as a certificate in
substantially the same forrﬁ as other certificates listed in the rule.
Appeilant’s Br. at 13-16. There is no réquirement' in the rule that the
declarativon exactly match the declarations listed in the rule. |
- Respondents ‘contend that the criminal rule does not specifically
address license revopation proceedings.  Respondent’s Br. at 14
However, RCW 46.20.308(8) speciﬁcally makes the criminal rules for
courts of limited jurisdiction appliéable in license revocation proceedings.
This is in accordance with the purpose and intent of licensé revocatioﬁ
proceedings, which is to “ensure swift and certain cbnsequences for those

who drink and driye.”' RCW 46.20.308, Noteé, Finding — Intent — 2004 ¢
| 68. |

Respondents ﬁ;rtﬁer argue.that the hearing ofﬁcers‘ did not rely on
the criminal rules in their decision admitting Dr.  Logan’s declaration.
Therefore; respondents suggest.this érgument might not bé alloWéd on

appeal. Respondents’ Br. at 13. This is not fatal because the Court may



uphold the hearing officers’ decision on different grounds. Ertman v.
Olympia, 95 Wn.2d 105, 108, 621 P.Zd 724 (1980). In Ertman, our
| Supreme Court expiained “lw]e have held many times that where a
judgment or order is. correct, it will not be reversed merely because the
trial court gave the wrong reason for its rendition.” Id.; See also, Pannell
V. Tﬁompson, 91 Wn.2d 591, 603, 589 P.2d 1235 (1979). There was no
obligatioh | for the hearing officers to recite .all possible reasons for
admitting the declaraﬁon.' |
Respondents argue that Dr. Logan’s declaration is not admitted in
accordance with the purpose of CtRLJ 6.13(.0), which is to determine,
“whether a’ person was operating or in actual physical control of a motor
vehicle while under. the influence of intexicating liquors.”v - See
Respondents’ Br. at 14. To the.contrary, that is the purpose for which Dr:
Logan’s declaration is admi’eted. Dr. Logan’s declaration addresses the
thermometers that are approved for use in Dataﬁmaster machines which
measure e person’s breath alcohoi content. This is directly related to
whether a person is driving under the influence of alcohol. Moreover, the
other certificates identi‘ﬁed‘ in the rule address whether a person was
driving under fhe influence of intoxicating liquors in the same way that

Dr. Logan’s declaration addresses the issue.



Respondents further take issue with | the fact that certification
relating to the simulator thermometer in CrRLJ 6.13(c), identifies a
techniciah employed by the Washington State Patrol as the declarant.
However, this does not prohibit the State Toxicologist from preparing the
certification. The technicians are cerﬁfying cbmpliance with standards
developed by the State Toxicologist,.Dr. Logan. Moreover,v Dr. Logan’s
declaration does not purport to b¢ the same certification listed .in CrRLJ
6.13(c). Instead, it is a certificate substantially in the form of the
identified certificates. |

3. - Dr.Logan’s Declaration Is Admissible Under
WAC 308-103-150 And RCW 46.20.332

The Department established in its opening brief that the ‘hearing '
officer had the authority to request Dr. Logan’s declaration as an
additional exhibit pﬁrsuant to WAC 308-103-150(8). App'e.llan-t’s Br. at
17. Respondents argue that because the hearing officer did not request Dr.
Logan’s declaration in order to complete the record pursuant to WAC 308—
103-‘150(8), it is inadmissible. However, whether the record was obtained
by Department personnel on their own initiative or pursuant to fhe hearing
officer’s request seems to b‘e a distinction without a difference. In other

words, if the Departmént personnel had not obtained the declaration from



the Washingtbn State Patrol Websité,z_ the hearing officer had authority to
request this information from Department personnel in order to complete
the record. Respondents point to no evidence showing how.they were
prejudiced by the declaration being produced prior to the hearing as
opposed to being reque'sted. by the hearing officer after commencement of
the hearing.®> Rather, by being produced prior to the hearing, respondents
had the opportunity to gddress ‘the declaration and present evidence in
rebuttal.

Réspondents further.argue that RCW 46.20.332 does not apply to
license revocation _héarings, which are recorci reviews under RCW
46.20.308. Respondent’s Br. at 20-21. Respondents’ contention is not
.' supported by the law. In fact, RCW 46.20.308(8) specifically states,
“[e]xcept as.otﬁerwise provided in this sectioﬁ, the hearing is subject to

and shall be scheduled and conducted in accordance with RCW 46.20.329

%2 Respondents dispute the availability of Dr. Logan’s declaration on the
Washington State Patrol’s website. See Respondent’s Br. at 11-12. Respondents also
argue that because Exhibit 2 is not listed in WAC 448-16-140 it was improperly
admitted. However, neither the hearing officers’ conclusions, nor the law support his
argument. Whether or not Exhibit 2 is specifically listed in WAC 448-16-140 as a
document available on the website is less important than the fact that it is available and
accessible on the website. The hearing officers correctly found that Exhibit 2 is available
and maintained on the website. Also, because it is readily accessible on the website,
there is no evidence that respondents would be subject to a fee to obtain the document.

3 If the hearing officer had requested the declaration during the hearing, the
hearing would have likely been continued to give respondeint an opportunity to present
evidence in rebuttal. The obvious result would have been a prolonged process. If the
hearing officer had requested the declaration during the hearing and failed to give .
respondent the opportunity to rebut the evidence, the Superior Court would have likely
remanded the case back to the Department to allow respondent to present evidence in
rebuttal.



and 46.20.332.” See also Dep’t of Licensing v. Cannon, 147 Wn.2d 41,
© 51,1. 34, 50 P.3d 627 (2002).
ARCW 46.20.332 states, in part, “[a]t a formal hearing‘ the
_ department shall consider its records . . .” See also WAC 308-103-150(9). -
Therefore, RCW 46.20.332 directs the hearing officer to consider Dr.
Logan’s declaration, which was undisputedly included in respondents’
Department file. Accordingly, the hearing officers did not err in admitting
and considering the declaration. |
B. Dr. Logan’s Declaration Accompanied The Law Enforcement
Officer’s Sworn Report In Some Cases That Are Stayed
Pending The Resolution Of Respondents’ Ingram and
DeLong’s Case
Respondents argue that Dr. Lo.gan’s declaration is not admissible
as “accompanying” the officer’s sworn report under RCW 46.20.308(8).
The Department agrees that in Respondents’ Ingram and DeLong’s cases
as well as cases stayed pending the decision in Respondents’ c‘ases,
identified as “Group A”* the declaration did not aecompany the officer’s
sworn report. Accordingly, the Department has abandoned this argument

on appeal. However, there are a group of cases identified as “Group B”,

which have also been statyed pending the decision in respondents’ cases in

* See Appendix for a list of “Group A” and “Group B” casés stayed pending the
resolution in Respondents Ingram and DeLong’s case. See also the notice of
discretionary review in Jackson v. Dep’t of Licensing, COA III, No. 258289 for further
explanation.

10



which the Qfﬁcer did submit the declaration together with his sworn
report. In those cases, Dr. Logan’s declaration accompanied the officer’s
* sworn report and was properly admitted under RCW 46.20.308(8) (“The
sworn report . . . of the law enforcement officer and any other »evidencge
accorripanying the report shall be admissible Without further evidentiary
. foundation . . .”). In sum, for purposes of respondents’ cases; and all
“Group A” cases, the Department does not suggest that Dr. Logan’s
declaration accompanied the officer’s sworn report.
III. CONCLUSION

The Department respectfully asks the Court to reverse the decision
of Kittitas County Superior Court and reinstate the revocatién of |
‘_ respondents’ driving pri{fileges. ‘
R‘ESPECTFULLY-SUBMITTED this'ﬂday of May, 2007.

- ROBERT M. McKENNA
Attorney General

'CHARNELLE BJRLKENGREN™
WSBA No. 30917
Assistant Attorney General

Attorneys for Respondent
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