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I  INTRODUCTION
Respondents/ Cross-Aﬁpellants (“plaintiffs”) raise two issues in
their cross-appeal. First, they assért thata Watgr utility tax increase
enacted by the City. of Seattle (“Seattle”) was “illegai,” ev‘én fhough, as
.the‘y havér all but admitted, there is absolutely no basis in Washington law
to suppoﬁ their theofy. .Secon.d\, they assert that the 'tﬁal coﬁft erred when
it followed well-established case law and held that the déctrine éf . |
- sovereign immﬁnity'll:)r.otects muniéipalitiés from liability f;)r prejudgment
and postjudgment infer¢st ét the statutory rate of 12 ﬁercent.1
The trial court’s ‘rﬁling should be affirmed 6n both issue.s. The trial
court Correctiy granted summary judgment dismissing plainﬁffs’ claim
regarding the tax increase, holding that there is no basis to .s'.trike' down a
tax increase gﬁacted in accordance with law, for a Iegal purpose, and with
va legal effect. Plaintiffs’ effoﬁ to bas_e‘a claim on name-calling instcad of
on any legal autho‘rity was u'nbérsuasive to the trial court, and should be
rej ected by this Court as well. The trial court élsp_ correétly noted that the
doctrine of sovéréign irhfnunity protects a lﬁunicipality from liability for

- interest on its debts. Onl-y' if the legislature has explicitly or implicitly

! As discussed below, the trial court did award interest to plaintiffs at a lower rate, based
on a “prudent investor” standard. '



waived that immunity — which it has not done here — is statutory interest
mandated.

IL COUNTERSTATEMENT OF ASSIGNMENTS OF ERROR
ON CROSS-APPEAL

1. Did the trial court correctly uphold the validity of Seattle’s
increase in the water utility tax rate, which §vas adopted pufsuant tb legal
authority, for a legal purpose, and fora Iegai effect, and Which was not
challenged under the stétutory reférendum procesé? ‘

2.7 Did tile trial court correctly reject plaintiffs’ invitation to
- disregard Well—establishéd precedent to award plaintiffs prejudgment' and

postjudgment interest at the stétutory rate of 12 percent? ’

III. - COUNTERSTATEMENT OF THE CASE
Seattle believes th_ait the Brief of Réspondents/Créss—Appellants -

Lane, et al. (f‘Plaintiffs’ Brief;) adéquately sets forth the procédural

' historyvrelating to the trial couﬁ’.s rulings on the tax and intefest issues

| raised in the cross-appeal. -Pursuant to RAP 10.3(b), that procedural

‘background will not be r‘eiterated iﬁ this brief. However, becaﬁse

plaintiffs’ statement of the case ‘rvegarding Seattle’s tax increase is

incomﬁlete and slanted in the extreme. (e. é., the tax increase was a “sham

arrangement”), Seattle sets forth the following counterstatement of the

case with respect to that issue.



A. Seattle, in an exercise of its muxiicipal taxation _
authority, raised the water utility tax on SPU to provide
its general fund with revenue to pay for hydrants

Seattle Public Utilities (“SPU”), a department of the City of
Seattle, operates a municipal water system that provides retail water
service in Seattle and in certaih suburban jurisdictions. CP 21. From‘ the
inception of Seattle’s water service in 1898 until January 1, .2005, Seattle
~ included the cost df providing fire hj/drant servic“e in the general rates it
charged to all retail Wa£er ratepayers. CP 905.

In Okeson v. CityrofSe.atﬂe, 150 Wn.2d 540, 78 P.3d 1279 (2003)
(“Okeson I), this Court hgld that Seattlé City Lightlhad imposed an
invaiid tax on its ratepayers in érder to pay the costs of providing -
stréetlights. Id, 150 Wh.Zd at 554. This Court mléd that providin'g
stréetlights was a goverﬁmental function that must be paid with money
from .Seattlé’s general fund. Id. |

As Seattle has described in détail in prior briefing to the Coﬁrt in
this case, Sfcattle undertook a good faith effort to apply the holding of
Okeson Ito ﬁre hydrants. To do this; Seattle voluntarily chose to cﬁange
its 100-year practice and have SPU, which operates the city.’s Wwater utility,
 bill Seattle’s general fund for fire hydrants‘ within the city limits -of Seattle.
Befofe that ne\;v policy could be iﬁplemehted, however, fire hydrant rates

needed to be developed for the first time. SPU therefore developed its -



first fire hydrant rate recommendations to fhe Seattle City Council (the |
“Council”) in the summer and fall of 2004. CP 1602 at 157:2-20.

In November 2004, the Council passed, and the Mayor signed,
Ordinance 121676, Whiéh became ¢ffective onlJ anuary 1,2005. CP 2393-
2400. Ordinance 121676 ¢'stab1ished separate rates for fire hydrants.
Since January 1, 2005, SPU has charged the cost of providing pﬁbljc fire
hydrantéinside the 6ity limits of Seattle to 6ﬁly one ratepayer - Seatﬂe’s
general fund. CP 1578 at 59::.18—60:5. | -

In order to provide Seattle’s general fund with the need'ed.
additional revenues to pay for hydrants, the Council ,also'passéd Ordinance -
121671, which increased the rate of thé water utili;ty tax imposed uﬁder

§ 5.48.050C of the Seattle Municipal Code on any peréon engaged in the -

- business of running a water distribution system (including SPU). CP

2402-04. Ordinance 121671 increased the rate from 10 pefcg:nt to 14.04

percent of the gross revenues of a water distribution system, effective
January 1, 2005. CP 2402-03. As required by RCW 35.21.706, the

- ordinance was subject to repeal by a referendum vote of the citizens of

Seattle. CP 2403. No citizens, including the named plaintiffs in this case,

exercised their right to seek repeal of the tax increase by referendum. CP

2384, 9 6.



Effective May 15, 2005, the Council further incréased the water

utilityAtax rate to the current level of 15.54 percent of gross revenues

“through Ordinance 121672. CP 2406-07. Neither the named plaintiffs nor

any other citizens exercised their statutory. right to seek repeal of this tax

increase by referendum. CP 2384, 7 8.

B. Revenues from the water utility tax are commingled in
Seattle’s general fund with revenues from other sources,
and are used to pay for general governmental
operations and services

Seattle’s general fund is made up largelsl of tax revenue, a
significant pﬁrtion of which comes from excise taxés imposed on public
and .private utilities. The general fund is used to pay for a wide array of
governmental operations é.nd services, including police, fire, and
transportation services. CP 2384-85, 2388.

Accordingly, the water utility tax receipts from SPU are placed

‘into the general fund where they are commingled with other tax receipts

and othéf general fund receipts (e.g., parking fines, properfy taxes). Those
monies are then used to pay any city expenses charged to the general fund,
including the costs of stre.etlights and fire hydrants. CP 2385, {12; CP

2388.



IV. ARGUMENT
A. Plaintiffs’ argument that Seattle must pay refunds, even
if this Court concludes that Seattle properly charged the

costs of hydrants to ratepayers, is legally unsupported
and would produce an absurd result

A procedural 'arguinent raiséd for the first tirhe by plaintiffs in their
cross-appeal meﬁts a brief response before the two substantive issués are
addressed. 'Plaintiffs argue fhaf because Seattle did not file a notice of
appeal, it is ;‘bound” by the underlying judgmenti in its totality, evén if tﬁis '
Court agrees with Burien and Lake Forest Park that prox)iding fire
hi/drants is a proprietary utility function. Plaintiffs’ Brief atv 17-18. In
other words, it is plaintiffs5 position that éveh if fhis Court concludes that
' b‘Seattle’slong-standmg practice qf -c,harvging the cost of fire hydra.n_t. service
to retail Wéter- ratepayers was legal and appropriate, Seattle must
nevertheless i)éy 'gefunds to those ratepayers. Such érééult would be self-
evidently absurd and unld mandate an enormous waste 6f public funds,
along with a parallel waste of substantial admiﬁistrative efforts and cost'é
that Seattle would incur.

Plaintiffs’ assertion 'thatA this Court is prohibited fr(')m appropriately
| : modifying the judgment to femové the refuhd obiigation is simply. wrong.
Plaintiffs’ a;fgument is based on tl;e general rule that a successful appeal

by one paﬁy does not benefit a non-appealing party; even if the theory on



| appeal would have been identical for both parties. However, there are

exceptidns to this rule — as the very case cited by plaintiffs notes.
Moreover, the policy underlying the general rule has no applicability here.
1. This Court has the powei' to modify the

judgment to prevent an absurd and
unwarranted result

In Genie Indusz"rie;é, Inc. v. Market Transport Ltd., 138 Wn. App.
694, 158 P.3d 1217 (2007), the court refused to pérmit a defendant who
had not filed a notice of appeal to “join” in the appeal brief of another

party. The court noted that while the general' rule is that app_ellate courts |

will not grant' affirmative relief to a party that did not file a notice of

appeal, there are exceptions. Specifically, RAP 2.4(a)(2) provides that an

appellate court.‘may grant a respondent affirmative relief by modifying the

lower court decision “if demanded by the necessities of the case.” A

smnlar rule, RAP 5.3(_i)(3), provides that where there are multiple parties

on a side of the case, and fewer than all of them file a notice of appeal, the

court may grant relief “to a party if demanded by the necessities of the

case.” The Genie court chose not to apply those exéeptic;ns, stressing that
the policy underlying the general rule is to prevent a non-appealing paﬁy
to geta “free ride” on the efforts of another:

Ther_e are a variety of reasons why one party may chobse to

press an appeal while a similarly situated party decides to
~ abide by the result at trial. Allowing Market a free ride to



the appellate court on Genie’s coattails would create a
precedent undermining the finality of many judgments.

Id., 138 Wn. App. at 715.

The “free.ride” concern is in no way implicated in this case, for

two reasons. First, Seattle could not have appealed the underlying

judgment, because it had in good faith voluntarily chosen to change the -

-~ allocation of fire hydrant costs based on its reading of Okeson 1. This

changé was made not only prior to the entry of judgment, but prior to the

'ﬁling of this case By plaintiffs. The trial court affirmed Seattle’s réading |

of Okeson I, ruling that its change in charging for fire hydfa'nt service was

proper, and that SPU must pay refunds to water ratepayers for fire hydrant -

~ costs going back to March' 1,2002. .CP' 1921-22. While Seattle had ..

argued that ho retroactive refunds should be ordered, the refund obligation .

ordered by the trial court is based on the undeﬂying conclusion of law that . |

- paying for hydrénts is a general fund responsibility. Seattle was therefore

in no position to appeal the underlying legal ruling since it — along with
plaintiffs — Wés the prevailing party on that underlying issue of law.2

Second, Seattle has not -sought a “free ride” on the efforts of other

parties. Seattle has continued to play an active part in the briefing on the

issues pursued in this appeal by Burien and Lake Forest Park. Seattle has

2 «QOnly an aggrieved party may seek review by the appellate court.” RAP 3.1.

. :



provided substantive bfieﬁng both on tho%e points wﬁgre it believes the
suburban cities’ position ié meritorious, and where it believes their
arguments are flawed.? Seattle has been careful to explain its procedural
pdsture in this case, and hés clearly stated that it will proceed with the
" refund obligations ordered by the trial court if _this Court affirms the trial
C(.)urt’s' ruling, ‘and will refurn to its. historiqai allocatibn of ﬁrg hydrant
cqéts if the tﬁal court is revérsed. Respondent The City of Seattle’s Brief
1n Response to Burien and Lake Forest Park at 2-8.
If the trial court were rfzvefsed and plaintiffs’ procedural argument
accépted, Seattle would have to expend significant time and resources
_ refunding money that had in fact been proﬁerly charged. As evidenced by
the “necessities of the case”l eXcéption referenced above, the appellate
rules do not tie the hands Qf this Court, particularly When thé resulfc_would
be ab_éurd and unfair. Moreovér, the rules are to bé liberally ihterpreted to
.pro_mc.>te— justice. RAP 1.2(a) provides in part: |
| These rules will be liberally interpreted to pfoinote
justice and facilitate the decision of cases on the merits.
Cases and issues will not be determined on the basis of

compliance or noncompliance with these rules except in
compelling circumstances where justice demands . . .

3 As td the former, see, e. g.,CP 1674-77; Respondent The City of Seattle’s Answer to
Burien’s Statement of Grounds for Direct Review at 3-6. As to the latter, see Respondent
The City of Seattle’s Brief in Response to Burien and Lake Forest Park at 13-15.

"9



‘Under the autnority and discretion provided under the rules, this Coui‘t
should reject plaintiffs’ procedural argument. If this Court determines that
fire hydrant costs are properly borne by water ratepayers, Seattle should
have' no obligation to pay refunds that are based on an erroneous legal
mling, and the jndgment should be modified accordingly.

B. Plaintiffs’ arguments concerning the validity of the tax
increase are without merit -

-

1. Summary of argument

Plaintiffs’ attack on the Validity ‘of Ordinance 121671 consists
largely of fulmination abont Seattle’s decision te raise ';he irevenue needed
by the general i“und to pay for .ﬁre hydrants through an increase in the
~ water ut111ty tax —a de0151on that plalntlffs assert Vlolates Okeson I
Plaintiffs accuse the City, and partlcularly the Council, of every’thlng from .

engaging in an “improper end run” to “openly defylng to thuInblng its |
nose” at Okeson I. Plainti.ffs.’ Brief at, respectiv\ely,‘ 1,10 & 43.4
Presnmably,. this tactic is designed to divert ihe Court’s attention fiorn the
| utter dearth of legal authority supporting plaintiffs’ claim.
Seattle hes authority under state ldw to impose excise/business and

occup'atien taxes on water distribution businesses such as SPU, and Seattle

* For good measure, plaintiffs also accuse Seattle of “paying mere lip service’ to Okeson
I (Plaintiffs’ Brief at 8), and twice accuse Seattle of engagmg in a “sham arrangement” |
- (id. ath&lI) :

10°



~ properly exe;éised that authority when it adopted'Ofc_linance 121671.
Plaintiffs argue that Ordinance 121671 is invalid based upon the Council’s
“pufpose” in édopting it. There is no basis in Washington iaw for suchan -
assertion. Nor does Washiﬁg_ton law support the argument that the manner
in which Seéttle has chosen to spend revenue frém the tax renders it
invalid. The fact that general fund monies, ihclu’ding commingled
revenues frqm the watg’r utility 'ta>l< on SPU, are used to pay for streetlights
| (;md fire hydrants does not invalidate that portion of the éxcisé tax on
- SPU’s water distribution Business establishedvby Ordinancé 121671,.and
nothing in Okeson I suggests otherwise. o |
Plaintiffs’ :assertion that thé purpose of Ordinanqe 121671 was

a “unlawﬁ;ll” is similérly unsupported. The incr?ase in the water utility tax
was expressly designed to raise ’;he necessary revenue for the general fund
to pay,thga cost of hydrants. This is without questioh a lawful purpose. |

“In eésence, plaintiffs’ substantive argument on this issue résts ona
. single case - a 1-97‘3 federal court decision from Georgia; This caseis "~
- easily disﬁnguished, as the_ﬁial court found. Thé rémainder of plaintiffs’
| argument is a discussion.of a number of non-Wasllingt;)n cases fhét stand

for the proposition that tax increases must be for a lawful purpose. Seattle

11



does not dispute this general rule, but plaintiffs’ authorities shed no light
on the question concerning the validity of Ordinance 121671 3

2. The ordinance is presumed to be.val_id, and
plaintiffs must prove invalidity beyond a
‘reasonable doubt

Plaintiffs bear a heavy burden of proof in an action challenging the
validity of a tax ordinance:

A statute is presumed to be constitutional and the party
attacking the statute bears the burden of establishing its
unconstitutionality beyond a reasonable doubt. Leonard v.
City of Spokane, 127 Wn.2d 194, 197-98, 897 P.2d 358
(1995). Municipal ordinances are afforded the same
presumption of constitutionality. Brown v. City of Yakima,
116 Wn.2d 556, 559, 807 P.2d 353 (1991). Whenever
possible an enactment must be interpreted in a manner
which upholds its constitutionality. City of Tacoma v.
Luvene, 118 Wn.2d 826, 841, 827 P.2d 1374 (1992).

szth v. Spokane County, 89 Wn. App. 340, 348, 948 P.2d 1301 (1997).
Plamtlffs have not met th1s high burden, and have not shown “beyond a

reasonable do'ubt” that Seattle’s water utility tax is invalid.

5 Plaintiffs also spend several pages dlscussmg the issue of standing. In the trial court, -

. Seattle argued that plaintiffs lacked standing to challenge Ordinance 12167 1, because the

water utility tax is imposed upon SPU, not the ratepayers. Seattle believes that this is a

meritorious argument, based on recent Washington case law. - See, e.g., Adams v. City of

Spokane, 136 Wn. App. 363, 366-67, 149 P.3d 420 (2006), rev. denied, 161 Wn.2d 1019
(2007). However, in light of the trial court’s ruling on this issue, Seattle has chosen not
to challenge plaintiffs’ standing to pursue its claim on the validity of the tax ordinance.
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3. Municipal taxes, including excise taxes, are
authorized by state law

Plaintiffs contend that Ordinance 121671 is invalid because
proceeds are placed in the general fund, and_general fund revenue is then
used to pay for fire hydrants. In fact, Washingtén’s constitution, statutes,
and case law uphold Seattle’s water utility tax and 1ts right to spenc} the
proceecis on fire hydrants as well as on other government purposes.

Constitution. Article VI, secﬁon 9 of the Washington S;tatve.v
Constitution authorizes fhe state legislature to vest cities with the authority
fo assess and collect taxesl‘ “for all corpofate purposes.” Similarly, Article
X1, section 12 authorizes assessment and (lzollection of taxes by L
municipalities for “municipal purposes.”

Statutes. Based on its constitutional authority, the Wéshington

 legislature has vested municipalities with the authority to impose taxes,

including excise taxes upon water distribution businesses such as SPU.
Uhdef RCW 35.22.280(32), a first class city is authorized to “grant
licenses for any lawful purpose, and to ﬁx by ordinance the amount to be

paid therefor.” ‘This statute authorizes excise taxes on business. City of

-Seattle v. Campbell, 27 Wn.‘App. 37,40, 611 P.2d 1347 (1980). In o

addition, RCW 35.23.440(8) authoriies second class cities to “fix and’
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collect é license tax for the purposes of revenue,” a power extended to first -
class cities sucfl as Seattle under RCW 35.22.570. -

' Case law. Washington courts have ~cons‘is‘[enﬂy held that excise
taxes on buéines’ses’ are authorized by law. Community Telecable of
Seattle v. Ciljz of Seattle, 136 Wn. App. '1 69, 184, 149 P.3d 380 (2006),
rev. granted, 161 Wn.2d'i().25‘ (2007); Sprint Spectrum, L.P. v. City of
Seattle, 131 Wn. App. 339, 342, 127 P.3d 755, rev. denied, 158 Wn.2d
1015 (2006); Campbéll, 27 Wn. App. at 40. Washington courts have
affirmed that the authority to tax is a very broad, sovereign power. City of
Tacoma v. Hyster Co., 93 Wn.2d 815, 821, 613 P.2d 784 (1980); Allis- |
Chalmers Corp. v. C'z'_ty of North Bonneville, 113 Wn.2d 108, 775 P.2d 953
(1989). This authori s may be exercised as the city sees fit | o
Com'monwealth Tiﬂe Ins. Co. v. City of Tacoma, 81 Wn.2d 391, 394-95,
502 P.2d 1024 (1972). |

Plaintiffs implicitly have admitted that Seattie has the legal |
: -aufh-ority tb impose excise taxes on SPU, and to use the reveﬁues from
those taxes for gene‘ral\ governmental i)urposes. They did so when they
declined to challenge the additional 1.5-percent increase in the water

utility tax rate adopted by Ordinance 121672, effective May 1 5, 2005.
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4. Seattle’s authority to impose an excise tax on
SPU’s water distribution business is unrestricted

A statutory limitation on municipal taxation, set forth in RCW
35.21.710, generally limits the maximum tax rate that may be imposed on

certain businesses. However, that statute also contains an exception for -

* those business activities subject to taxation under RCW 82.16, which

includes “water distribution businesses” such as that operated by SPU.

RCW 82.16.010(4). Therefore, theré is no statutory “cap” on the tax rate

- that may be i_mposed by Seattle on SPU.° Seattle has the authority, thrbugh

its legislative process, to raise the water utility tax rate from 10 percent fo
14.4 percent or higher.”

Plaintiffs' argue that the increase in the wate.r utility Atéx is unlawful
because th§ Cquncil intended that the increase cover the cost of providing
fire hydrants. HOWever, Washjl;gton courts have held that unrestricted tax.
morigy caﬁ b.e used for any general fund pﬁ;pose. The motives of the -
Council are lirr_ele‘:vant: ‘

As we have heretofore pointed out, the power of the
legislature to select and define the activity upon which an

S This fact has been recognized by the Washington State Department of Revenue in its
guidelines regarding RCW ch. 35. CP 2431-37. .

7 As pointed out by the Court of Appeals in Adams, supra, the City of Spokane now .
charges a utility tax of 20 percent of the gross revenue of that city’s water and other

- utilities. 136 Wn. App. at 364 n.1.
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© excise tax will be levied, within these restrictions and
limitations, is plenary, and is an exercise of legislative
discretion which is rarely upset by the courts.

It is not the function of this court in cases like this to
consider the propriety of the tax, or to seek for the motives or
to criticize the public policy which may have prompted
adoption of the legislation.

State ex rel. Namer Inv. Corp. v. Williams, 73 Wn.2d 1, 7,435 P.2d 935 -
(1968). | |

_ Similarly, in American Legion Post No. 32 v. City of Walla Walla, .
116 Wn.Zd 1, 802 P.2d 784 (1991), this Court upheld the right of the City of |
Walla Walla to spend-somé of the revenue received from a tax on gambling,
authorized by RCW 9‘.46.1 10, on other purposés, even though thé statute
provided that the money must be spent “primarily’.’ for enforcement of
gambling provisions: “_Thére is no authority, nor does Legion provide any,

that renders an otherwise constitutionally levied tax unconstituﬁonal merely

-because it is purportedly utilized for a purpose othér- that what is required.”

- 1d, 116 Wn.2d afc'7. nge, the validity of the ordinance is even clearer,

because there is no statutory restrictior@ atall. The tax money derived fro.m'.
the excise téx on ‘SPU can be spent to pay for hy&mts, 'streeﬂights or any
dthgr general fund expense.

| The trial court correctly rejected iplaintiffs’ contention that the
Council’s announced intent —i.e., to offsét the expense »o'f fire hydrant

service through an increase in the water utility tax — could not invalidate
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an otherwise lawful act. The trial court did so by focusing on the fact that,
prior to the enactment of Ordinance 121671, there was already a 10
percent tax on SPU in effect-(which plaintiffs had not challenged), some
portion of which would likely go towards payiﬁg for fire hydrant service.
Whether or not the Council expressed some “intent” regarding these tax
.proceeds would not affect the validity of the tax:
Plaintiffs do not contest the ten percent tax on SPU

that was already in efféct. Plaintiffs also concede that some

portion of the revenue generated by that tax will likely go

toward cost of fire hydrant service. But following the

plaintiffs’ line of reasoning, if the city council, in its

wisdom, explicitly stated in an ordinance that some portion -

of that tax would be used to defray the cost of fire hydrant

* service, then the ten percent tax that was well within the
city’s authority now exceeds that authority.

RP 10 (2-13-07).
| Ndr is there any uﬁiawful “effect” as a result of Ordinance»1216.71.. :

Nothing ih Wa;;shjngton law prevents Seattie frofn using a portion of the
;tax revenue received by Seéttle’s géricral fﬁnd from the Water utility tax
imposed upon SPU to pay the costs of fire hydranfs from that same
géneral fund; .The trial court highlighted th.‘e inconsistency and R
infeasjbilify of pléintiffs’ “effect” arguments By again focusing on the
existing‘ 10 percent tax that plaintiffs had not challcnged:

Oké&on does not hold it is unlawful for Seattle to tax SPU

to obtain funds for its general fund. Indeed, it is undisputed
that Seattle has this authority. Nor does Okeson hold that
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it’s unlawful for Seattle to use the tax money it receives
from SPU to service the city’s fire hydrants. Indeed, itis
undisputed that even before the enactment of Ordinance
121671, Seattle imposed a 10 percent tax on SPU’s gross
revenues, and that a portion, if not all, of those funds so
received likely went towards paying the cost of Seattle’s
governmental activities. -

RP 7 (2-13-07).

S. Okeson I does not support plaintiffs’ claim of
invalidity :

This Coﬁrt’s decision in Okeson Ihas been the foundation of most
of thelitigation plaintiffs have breught against Seatﬂe since that time,
including its claim that Seattle’s tax fate increase wés im)alid. But far
from sup'porting plaintiffs’ allegations, Okeson I'in faet supports Seattle’e
funding of fire hydrants with money from the general fund, inclﬁding

-revenue from the water utility tax imposed on SPU.
| a. Okeson I 'provid,es a road map fer validly

increasing a tax on a municipal utility,
and Seattle followed it

What this Court provided in Okeson I s, in essence, a road map for
a city to validly increase a tax on a util.ity to provide sufficient revenues to
its general government fund to pay for the c1ty S consumptlon of utility

services (in this case, Seattle s consumption of fire hydrant ser v1ces)

8 This Court restated its analytlc framework — and provided a concise statement of this
road map — in Okeson v. City of Seattle, 159 Wn.2d 436, 150 P.3d 556 (2007) (“Okeson
IIr). The Court’s plurahty opinion noted:
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This Cbﬁrt’s analysis in Okeson I began with the question of
whether the ordinance treating streetlight costs as costs of operating 'th.e
utility was lawful at the time it was 'passed in 1999. Okeson I, 150 Wn.2d
at 549. This Court found that the ordinance imposed a tax, not a fee. 1d

at 550. To deterrhine whether the tax was lawful, this Court then asked

: whether- it was lawfully imposed and whether it violated a statutory limit.

" Id. at 556. The Court held that the ordinance in question had not beén _

lawfully imp‘osed because Seattle hédvfailed.to idéntify it as a tax, and that
it was therefore unconstitutional. 4 The Court further held that the |
streetlight ordinance was unlavs}ful as a tax, beéause,'it caused ;the effective
fax rate oﬁ City Light to exceed the 6 percent Astatutory cap absent
approval of the voters, as required by RCW 35.21.870(1). Id.

In so holding, this Court implicitly recognized that if Seattle’s

. voters had approved a referendum raising the cap on electric rate taxes
A _

beyond 6 percent, then any tax Seattle levied above 6 pércent and up to the

" Although the 2002 amendment specifically authorized city
- utilities to charge their ratepayers for streetlights, we concluded that
City Light could not do so because: (a) providing streetlights is a
general government function, (b) streetlight-related charges constituted
taxes rather than fees because they were designed to raise general
revenue rather than to pay for specific customer services, (c) there must
be express statutory or constitutional authority for a local government
to impose a tax, and (d) the 2002 amendment did not include such
taxing authority.

Id., 159 Wn,2d at 449 n.4 (citing Okeson I, 150 Wn.2d at 557-58).
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new voter-approved cap would be lawful, and could be used to pay for -
streetlights — or any other-general fund expenditure. Okeson I, 150 Wn.2d
at 556. | |

Ordinance 121671 now before the Coiirt was lawfully imposed

because it unambiguously identified itself as a tax. As a result, that aspect

of this Court’s analy}sis in Okeson I'is unavailing to plaintiffs. Simﬂarly,

because there is no statutory cap on the tax that rriay be imposed upon a

water distribution business, that portion of the Okeson I opinion is

similarly unhelpful to plaintiffs. Id Far from supporting plaintiffs’

| claims, Okeson I'supports the voluntary actions taken by Seattle in -

response.
b. Okeson I required the costs of streetlights

to be paid with taxes, and that is exactly
. what Seattle did with fire hydrants

In Seattle’s view, applying the Okeson I streetlight rationale to fire
hydrants required that fire hydrants be paid for with tax monies (or taxes
in combination with other general fund receipts, such as parking fines). . _

That is exactly what Seattle did to pay for fire hydrants in Seattle as of

January 1,2005. Rather than “openly defying” kaeson_ 1, as plaintiffs

allege, Seattle sought to abide by that decision by ﬁsing tax monies to pay '

for ﬁr.ebhydrar.lt servic,e.A
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To be logically consistent, plainti_ffs would have to argue that all
tax money coming into the general fund must be separately “color coded”
and tracked so that no SPU Water. utility tax revenue whatsoever would be
used to pay for fire hydrants, and no electric utility tax revenue would be
used to pay for streetlights. Yet, in Oke;on Ithis Court rejected such an
k app?oach by inipliéitly reéogniﬁng that if Seattle’s voters had approved an
increase in the six percent cap on the evlectric. utility tax, as they are -
authorized to do by RCW 35.21.870, then any tax money above the priqr
six percent cap and up to the newly 4establ‘ished cap (if ahy) could be used
to pay for streetlights. Okeson, 150 Wh-.2d a£ 556. | B

»Thus, 1his Court hésappr_oyed the very financing mechanism that
plaintiffs object to in this case — i.e. , paying fo‘r_l governmental services
su;:h as streetlights and ﬁre hydrants with money from the .general fund
The “effect” of the tafc that plaintiffs obj ect to is e-:ntire.ly.corvxsistent with ‘
) the mling in Oke;son I | | | |

Plaintiffs’ reading of Okeson I is that it is always improper to
“imposé geﬁeral government eXpenses on utilitf ratepayers.” Plaintiffs’

- Brief at 1. But as discussed above, this is not what leson'l said. |
Moreover, e.ven4b‘efore. Ordiﬁance 121671, utility ratepayers were already

paying general government expenses, because taxes on Seattle’s utilities —
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including the 10 percent tax on SPU that plaintiffs'did not challenge —
were a significant source of revenue for the general fund.

6. Aécepting plaintiffs’ theory would create
insurmountable constitutional conflicts

| Following Okeson I, Seattle added a new four million dollar fire '

hYdrarlt expense to the general fund.- That four million dollars had to

come either from new tax revenues or from cuts in expenditures on other

prl)gratns. Rather than make sgch cuts, Seattle chose to increase levenues .
by rai'sing the water utility tax.

| The central fallacy of plaintiffs’ argument is demonstrated by tlleir
contentioll that Seattle has some legal clbligaﬁon o ‘.‘spreéd” the costs of
hydrants “across the broader revenue'base supportlng the' general fund.”
Plaintiffs’ Brief at 9-10, 49.: Not surprisingly, plainti.f'f-s cite no authority
requiring anif‘such “spread” of revenue sources by a taxillg authority. Nor
do plaintiffs provide any guidance .as to the point at whicl1 this
requlrement would be met. lf 90 percent of the cost of hydrants was paid |

for by an increase in the water utility tax, would that comply with

plaintiffs’ “sﬁread” test? If the figure were 80 percent, would Seattle. still

be “thumbing its nose” at Okeson? What about 70 percent? It is readily
appa.rent‘that the Court would create a constitutional conflict between the

branches of governlnént if it were to adbpt'plaintiffs’ theory. Accepting
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pléintiffs’ theory would require some form of judicial supervisipn over
state, county and municipal taxatioﬁ dec‘isions.9

Accepting plaintiffs’ theory would also require judicial supervisjon
. over how t‘;dX revenues are spent. The logical conclusion of plaintiffs’
arguments is that all water utility téx monies must be “color coded” and
cannot.b_e used to pay for any wétgr serifice the oth.er depaﬁments o{f the
City of Sgéttle receive from SPU (including fire ﬁy_drapt service). Ifitis
unlawful to pay for fire hydrant service with water utility tax monies then
itis un'lawfulv to pay for the basic water service provided to the city’s Parks
- Department, VI.;ibrlaries, or Police Departﬁ'lent with tax mdnies collected
from thé gross receipté of the Water utility. Of course plaintiffs cite no
authority for separate accounting of water utility tax monies because none
exists.

7. The non-Washington cases cited by plaintiffs do
not establish the invalidity of Ordinance 121671
h .

* The bulk of plaintiffs’ briefing on the validity of the tax increase is |
devoted to standing (an issue that Seattle is choosing not to contest in this
. Court), and to the general propositioh that tax increases cannot be for an-

unlawful purpose or have an unlawful effect. Seattle does noi dispute the

? Plaintiffs’ analysis is equally applicable to the taxation actions of the state législaturé,
the various county councils, and the city councils of every Washington city. '
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latter proposmon but the out-of-state authorities cited by pla1nt1ffs do |
nothmg to answer the questlon of Whether the tax increase at issue here
was in any way unlawful.”

Plaintiffs’ substantive argument regardlng the validity of this tax
increase is, in truth, limited to a s1ngle case. In Mathews v. Massell, 356
- F. Supp. 291 (N.D. Ga. 1973) (discussed in Plaintiffs’ Brief at 47- 48) the
pla1nt1ffs challenged the City of Atlanta’s use of* federal funds. The court
held that Atlanta’s expenditure of the funds Vlolated the express limits of a
federal statute in which spec'iﬁc permitted uses of the funds were -

enumerated. /d. at 299-300. The trial court correctly noted that this fact

distinguishes Mathews from this case: |

The critical difference between Mathews and the instant

matter is that Atlanta’s expenditure of revenue sharing

funds on sewer and water rate relief was specifically not

listed by congress as a legitimate use of those funds. Thus,

the use of those funds in that manner was unlawful.

Whereas, in the instant matter, Seattle is permitted to tax

SPU to raise money for its general fund, and those funds

may be used without restriction to pay for any number of

general governmental activities, mcludlng fire. hydrant
serv1ce -

RP 9 (2-13-07).
Plaintiffs’ other authorities, which are cited only in support of an
unremarkable general proposition, are similarly unhelpful to their claim.

In each of plaintiffs’ cases, a tax violated a state law or constitution, ora

24



federal law — circumstances that are ébsent here. None of the cases cited
by the plamtlffs held a municipal ut111ty tax of any kind unlawful as a
result of its intent or effect absent a conﬂlct of law.

' A few examples Will show the inapplicability of the authorities
cited by plaintiffs. In Riggs v. Long Beach T owz;zship,} 109 N.J. 601, 538 :
- A.2d 808 (1988), waterfront property. was re-zoned iq order to lowgr the |
fair markét value of the property prior to condemnation. The court held
this was 1)10t a valid purpose, because the ‘ordinance conﬂiéted with |
authonzmg legislation. Id., 538 A.2d at 813. In Culbertson v. H Wztbeck
Co., 127 U. S 326, 335 8S.Ct. 1136,32 L. Ed 134 (1888), tax
foreclosure deeds were held to be invalid because the applicable tax levy
on which the foreclosure was based was itself unlawful, becausé .th.e tax
included sums assessed to pay two judgés an amounf aboye their
statutorily authorized sglaries. And in Union Paciﬁc~R._ Co. v. T rditpe, 99
Neb. 73, 155 N.W. 230, 232-33 (1915), a school distfict téx levy violated
state law, because it gxceeded the district’s financial need, and because the
district failéd to corﬁply with stafe law goVerning creation of a buﬂding
fund. Here, Ordinance 121671 neithe.r exceeds its authorizing legislation -

nor conflicts with other statutes or laws. !

' See also Freelandv. Hastings, 92 Mass. (10 Allen) 570 (1 865) (Civil War-era
municipal tax invalidated insofar as it assessed money to reimburse individuals who had
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8. The propér process to object to a lawfully
imposed tax is through referendum, not through
judicial challenge

Seattle voters have the opportunity to take actiqn to prevent any
tax increase passed by the Council fro‘m taking effect. | RCW 35.21.706. .
Had they so desired, the named plaintiffs could have sought fepealof the
challenged tax increase through the proce‘ss provided for iﬁ state law —a -
'femedy that was specifically noted in Ordinance .12 1671 itself. Neither
plaintiffs ﬁor any other taxpayer chosé to submit a referendum peﬁtion to

overturn the tax increases. CP 2384, 6.1

paid for substitutes to serve in their stead, a purpose for which there was no legislative
authorization); Minneapolis Star & Tribune Co. v. Minnesota Comm’r of Revenue, 460
U.S. 575, 585-88, 103 S. Ct. 1365 (1983) (tax on paper and ink used by newspapers
invalidated, because it violated the First Amendment to the U.S. Constitution); Grosjean
v. American Press Co., 297 U.S. 233, 249-51, 56 S. Ct. 444, 80 L. Ed. 660 (1936) (tax
based on newspaper cuculatlon mtended to curta11 circulation of selected newspapers,
was invalidated as violating First and Fourteenth Amendments to the U.S. Constitution);
State ex rel. Campbell County v. Delinquent Taxpayers of 1. 939,191 S.W.2d 153, 154-55
(Tenn. 1945) (jail tax increase exceeded statutory authority); People ex rel. Schlaeger v.

- Buena Vista Bldg. Corp., 396 Ill. 164, 71 N.E.2d 10 (1947) (invalidating tax levy which
included amounts to pay for bonds that had previously been declared to be unlawful).

" The availability of a referendum process to block the tax increase is, in effect, the
mirror image of the availability of a voting procedure to remove the 6 percent statutory
cap on the gross receipts tax of an electric utility that was discussed by this Court in
Okeson I. 150 Wn.2d at 556. Neither procedure was employed.
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C.  The trial court correctly held that it was not required to
award interest at the statutory rate '

As noted previously, if this Court reverses the ruling of the trial

"court that providing fire hydrants is a governmental, rather than a

proprietary utility function, Seattle will have no refund obligation and the

interest rate issue raised by plaintiffs will be moot. The discussion in this

_ section assumes that this Court will affirm the ruling of the trial court that

providing fire hydrants is a governmental function.

1. Sovereign immunity protects Seattle from
liability for interest

The general rule is that, as a matter of sovereign immunity, “the

State cannot be held to interest on its debts without its éonsent.” Jenkins

'v. Washington Dept. of Social and Healz‘h Services, 160 Wn.2d 287, 302,

157 P.3d 388.(2007). Accord Architectural Woodsv. State, 92 Wn.2d
521, 524, 598 P.2d 1372 (1979); Spier V. Deéoartment of Labor & }ndus.? )
176 Wash. 374, 376-77, 29 P.2d 679 (1934). The rule applies equally to
the state’s political subdivisions, including cities and c6unties. Qur Lady
of Lourdes Hosp. v. Franklin County, 120 Wn.Zd 439, 456, 842 P.2d.956
(199‘3) (citing Silvernail v. Cbunly of Pierce, 80 Wn.2d 173, 492 P.2d
1024 (1972)). Sovereign immﬁnity, including its applicability to interest,
“is a matter of state policy .WhiC_h can be changed only by the legislatﬁe.”

Architectural Woods, 92 Wn.2d at 5267
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general rule as a “judicially created” anachronism, when it is a common

Plaintiffs refer to this as a “judicially created” rule that was created
in Washington by this Court in 1934 in Spier. Plaintiffs’ Brief at 36. In

fact, the doctrine of sovereign immunity has its origins in common law,

. and was recognized'by Washington courts lohg before Spier.12 While

Spier appears to be the first published Washington decision that applied
the doctrine in the context of interest, this was not a rule that this Court S

made up out of whole cloth in Spier.13 Plaintiffs incorrectly refer to the

law rule that was cited by this Court earlier thié year in Jenkins.

The trial cburt correctly applied the doctrine of sovereign
immunity to hold that Seattle is not liable for prej udgrﬁent and
postju&gment interest at the statutory 1;ate of 12 percent. CP 2376-79.

Instead, the trial court followed the same approach used by Judge

2 In Howard v. Tacoma School Dist. No. 10, 88 Wash. 167, 176, 152 P. 1004 (1915), this
Court cited a long line of Washington cases that had applied the doctrine of sovereign
immunity, and further noted these cases simply applied the common law as it had been
understood since at least the time of a 1788 English case, Russel v. Men of Devon.
Howard, 88 Wash. at 177. , o :

'3 The applicability of soveréign immunity to interest was well;established by the time

. Spier was decided. Spier relied upon two United States Supreme Court cases — United

States v. North Carolina, 136 U.S. 211, 10 S. Ct. 920, 34 L. Ed. 336 (1890), and United
States ex rel. Angaricav. Bayard, 127 U.S. 251, 8 S. Ct. 1156, 32 L. Ed. 159 (1888). The
rule was well-recognized in other jurisdictions at the time of the Spier decision. See, e.g.,
Cannon v. Maxwell, 205 N.C. 420, 171 S.E. 624, 625 (1933) (“the State never pays
interest, unless she expressly engages to do s0”);
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Armstrong in the parallel Okeson streetlights case, and aWarded interest -
based on a é‘prudent inve‘stor”;standard.. CP 2371-72, 2378-79.

2. Seattle’s refund liability does not arise from a
' proprietary activity or from contract

In an effort to circumvent the welll-established rule discussed
above, plailntiffs\make several arguinents_'that ignore the fact that the basis
for the trial court’s decision orciering refunds was‘that f)roviding water ‘for

fire protectibn is a governmental function, and that Seattle;s refund
obligatior_lv is based on the frial cdurt’s finding that the inclusion of fire
hydrant chgrges in SPU water bills constituted an “illegal tax.” CP 2154,
2158-59. Seattlé’s refund liability, therefore, does not arise from any
- proprietary utility funéﬁon, nor does»it arise from any contract between
SPU and its ratepayers (the authorizecll' terrﬁs of which obviously do not
and cannot include an “illegal tax™). ‘A

[13

First, plaintiffs argue that the trialvcourt’s.- fﬁndémental m_istake’.’
was failing to distinguish between the “two kinds of refunds” that are
re'quired. Plaintiffs’ Brief at 35. According‘ to plaintiffs, éovereign
immunity may preclude intérest on the general fund’$ refund obligation to
SPU, but does not apply to the refund from SPU to itsb ratepayers. Id.

According to plaintiffs, that is beéause “[t]he relationship between SPU

and its rétépayérs is entirely proprietary in nature.” Id. This argument
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makes absolutely no sense. Seattle’s refund obligation — ’including both
SPU’s refund to ratepayers and the corresponding refuhd from the gene;ra_l
fund (Which now is responsible for paying for hydrants) — arise because
SPU was charging its ratepayers for govemmenfal activities, under
circumstahces that constitl_lted the imposition of an illegal tax. Under no
sceﬁario isthata “proprietary” activity.

Second, plaintiffs rely heaviiy upon the Aecision of Division II of
'the Court of Appeals in Carrillo v. Cz'ty of Ocean Sholres,. 122 Wn. App.
5.92, 94.P.3d 961¥ (2004).14' Plaintiffs recognize that Carrillo stands for
. nothing more than the proposition that sovereign immunity does not apply
’to a municipality’s préprietary acts. Plaintiffs’ Brief'at 38-39. Because
the refund obligatibn arises fromAan activifcy’ that is indisputably ‘-
governmental iﬁ nature ‘(otherwisg no refund would be owed), the triél
court correctly held that Carrillo had no applicability here:

The activity at issue here, i1'owevér, supplying water for

servicing fire hydrants, has been found by this-court of be a

governmental function. ... The court cannot now, for the
purpose of addressing the issue of pre and post-judgment

' In Carrillo, the Court of Appeals held that water and sewer charges imposed by the
City of Ocean Shores on the owners of undeveloped properties that were not connected to
either the city’s water or sewer system constituted an illegal tax. As discussed below, the
Carrillo court’s application of statutory interest to the judgment is an anomalous ruling
that relies principally on old Washington decisions that are no longer.good law.

However, since Seattle’s refund obligation does not arise from a proprietary utility
activity, this Court need not consider Carrillo’s infirmities in order to affirm the trial
court’s ruling on interest.
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interest, determine that the activity is proprietary in nature.
(See Okeson v. City of Seattle, 150 Wn.2d 540, 551 (2003),
“Providing streetlights cannot be a proprietary function for
some purposes, but a-governmental function for others.”)
Thus, in the instant matter Carrillo provides no basis upon
which the court may conclude that the general rule that the
state cannot be held to interest on its debts does not apply.

CP 2377-78 (footnote omitted).

Third, plaintiffs argue that Aréhz’l‘edurdl Woods stands for the -
proposition that sbvefeign immunity has been deemed waived fdr all
contractual claims against the state and local government entities. (The
case says no such thing; as discussed below.) Accérding to plaintiffs,
since the relationship between SPU and ifs cuStQmers is contractual in

{

nature, sovereign immunity should be deemed waived with respect to the

- refund from SPU to ratepayers. Plaintiffs’ Brief at 40-42. However, the
' trial court determined that SPU owes refunds because it charged its

ratepayers for an activity that was, by law, not part of any contract

between SPU and ratepayers. The refund does not represent a contractual
liability.
. Moreover, Architectural Woods does not stand for the proposition

that sovereign immunity has been deemed waived for all contractual

- claims — only those claims involving contracts that have been expreésly

“authorized” by the legislature through statute. This limitation is

consistent with the principle that “governmental immunity is a matter of
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| state policy which can be changed only by tﬂe legislature.” Arch'itectufal ‘
Woods, 92 Wn.2d at 526. In Architectural Woods, which involved a
contract to construct furr_1ishings in dorms at Evergreen State College, the
vco‘urt held that the legislature had implié,dly waived immunity for .
Evérgreen by enacting a statuté that specifically authorized the college to

-enter into dormitory construction contracts. Id. at 527. :No4 such
statﬁtorily authorized contract .is at issue here.

3. RCW 80.04.440 does not require payment of
interest at the statutory rate '

Plaintiffs argue that awai\vler'of sovereign immunity for interest
claims against municipal Wafef utilities should somehow be implied from
RCW 80._04.440, a statﬁte enactgd in 1911 that does not mention the word
“interest.”15 | | |

The problems with plaintiffs’ argument are readily apparent. The |
first is tha’i_, when the legislature intends to waive sovereign immunity és
to l’iability for interest, it expliéitly does so. See, e.g., RCW 4.56.115

(recovery of interest in tort actions); RCW 51.32.080(6) (recovery of

interest in workers’ compensation cases); RCW 82.32.060 (claims for -

'3 The original version of the statute is attached to this brief as Appendix A. Laws of
1911, ch. 117, § 102. Only one word in the statute has been changed since 1911 (“act” to
“title”). The language from the part of this statute relied upon by plaintiffs in their brief

has remained unchanged since 1911.
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illegally exacted taxes). Although this Court ilj. Architectural Woods held
that intent to waive sovereign immunity as to interest on contract claims
could be implied vg)here the contract was one that was expresslyiauthorized

by statute, the “implied W’ailver”' priﬁciple has not been extended té other
types of claims.

Sécond, while it is reasonable to,imply_é waiver of ifnmuﬁity
where the vlegislature has expressly aufho’rized the contract on; which the
claim is based, it is stretching the concept of “implied waiver” beyond the
breaking point to apply it nearly 100 years after the fact to é broadly
worded damages statute.*® |

| The trial court réj ected plaintiffs’ arguments conceming this
statute, holding that while the “all loss, damage or injufy” provision in this
statute may authorize an award of interest at a rate sufficient to make an
" injured party thle,_ it does not constitute an implied legisldtive consent
for pﬁblic service companies to pay in’terés’t at 12 percent: |
[T]he state hasjset‘f‘(v)rth in RCW 80.04.440 the specific
extent to which it shall be held liable in the event a public
service company runs afoul of the statute. While “all loss
... caused thereby or resulting therefrom” may be

reasonably construed to include a reasonable rate of return
that would have been earned by a reasonably prudent

16 Rates paid by water customers are clearly distinguishable from the sort of statutorily-
approved bilateral contract addressed in Architectural Woods, which is individually
negotiated and with an agreed-upon price and a set completion date.
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investor, it is not a basis upon which to imply a waiver of
immunity from liability for statutory interest.

CP 2378-79. Accordingly, based on evidence provided by the parties
concerning a reasonabie rate of /return, the trial court ordered SPU to pay
to its ratepayers “compensation for loss of use of ﬁqoney based on a rate of
return of 1 percent per annum,” and ordered Seattle’é general fund to pay
to SPU 2‘c0mpensaﬁon for loss of use- of money bascd'on a rate of return
of 3..18 percent per anﬁum. CP 2371-72. Plaintiffs ilave not appealed the
interest rates used by the ﬁial courttunder this “prudent investor” standard.
This was the same approach used by Judge Arfnstfong in the
parallel Okeson streetlights case. Judge Armstrong, like the trial court
here, rejected plaintiffs’ arguments that the statutory rate of interest
applied. CP 1955. Instead she included, as part of the refund, additional |
damages at Iowér interé‘st rates, reﬂecting' compensation for, respectively, | '
residential and qommercial ratépayérs" loss of usé of funds during the
refund period. CP 1962. Judge Aljmstfong’s ruling on the interest rates in
the Okeson streetlights case was not appealed. |
4. - Carrillo misihterprets Our Lady of Lourdes aﬁd
- Architectural Woods, and does not mandate a
ruling in plaintiffs’ favor :
| As néted above, Carril_lb involved a suit by reéidénts of Ocean
Shores against the city fof a return of paymeﬁts required by the city’s
water u’:[ility for Standby water service, Wheﬁ the plai.ntiff residents were
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not connected to the city’.s wafer system. The Court of Appeals ruled in
faVor of the plaintiffs, finding that the charges were an iﬁValid tax, and
required the city to pay pre- and post-judgment interest on fhose re_funds.
122 Wn. App. at 617. |
: a. Immunity from interest is premised on -
being a political subdivision of the state,

not on “acting on behalf of the state”

Carrillo is a curious decision regarding interest on judgments in a

| number of respects. First, it found that pre- and post-judgment interest

could be avoided by apolitigal subdivision of the staté, such as a city, only

if it Weré specifically acting on behalf of the state: “But here,'the City has

not shown that 1t was engdged. in an activity on behalf of fﬁe state as |

;equire& by Kelso ...” Carrillo, 122 Wn. jApp. at 616 (éiting _Kélso v. City

of Tacoma, 63 Wn.2d 913, 390 P.2d 2 (1964)). This analysis simply

misstates Waéhington law. Sovereign immunity, as this Court has

declared, is based on a local governmental entity’s m as a political . ' |
subdivision of the state. Sée QOur Lady of Lourdes, 120 Wn.2d at 456

(“[cJounties, like cities, are political subdivisions of the State to which the

rule [of sovereign immunity] applies”). How the C’ai;}"illo court could

have relied on Kelso — a case decided nearly‘30 years before Our Lady of
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Lourdes — to devise a sovereign immunity rule that is flatly inconsistent
with Our Lady of Lour‘des,is curious ihdeed. 17

It should be noted that even if the Carrillo court’s statement of the
sovereign immunity rule were correct, Seattle is immune from an award of |
interest beca}ise it is acting on behalf of the stéte when it sets utility rates. -
Thé iésue 'bresentedl here:is whether Seattle has an obligation to’pay
interest based onvits actions in improperly setting water rates by including
: the cost of hydrants in rates to Seattle’s retail water customers. Rate- |
setting by a fnunicipal uﬁl‘ity is not indep_erident‘ of the state; Ait is a
legislative act that the state delegates to the legislative body of the city, to
act on the state’s behalf. Earle M. Jorgensen Co. v. City of Seat?le, 99
'Wn.‘.2d 861, 665 P.2d 1328 (1983). “Thé Seattle City Council is an elected

body but it still serves as the agent of the Legislature in setting electrical

rates.” Jorgensen, 99 Wn.2d at 869,(emphasis added).

b. Carrillo relies on older decisions from this
- Court that are no longer good law

Not only did Carrillo rely on Kelso to .employ an analysis

inconsistent with this Court’s approach in Our Lady of Lourdes, but it

' The Carrillo also curiously dismissed Silvernail, supra, a leading case cited in Our
Lady of Lourdes, with a “but see” footnote. Carrillo, 122 Wn. App. at 616 n.14. In
Silvernail, this Court held that a 1967 statute extending the state’s abandonment of
sovereign immunity for tort actions did not mean that immunity from interest on damage
awards was likewise abandoned.
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cited to older decisions of this Court that had since been overfuled. The

Carrillo court stated:

Moreover; long-standing case law supports the trial court’s
interest ruling. Doric Co. v. King County, 59 Wn.2d 741,
370 P.2d 254 (1962), an illegal tax refund case, summarily
affirmed the grant of interest on the judgment.
Carrillo, 122 Wn. App. at 616. The Carrillo court is certainly correct that
Doric is a summary opinion. Itisa two-page ruling referencing two
previous cases, one from 1919 and one from 1926. Seventeen yea:ts after

Doric, however, this Court reinstated a different rule: “By our present

ruling, we reinstate the rule of Spier that the state cannot be held to

interest on its debts.” Architectural Woods, 92 Wn.2d ét 526 (emphasis
added).

c. Judge Armstrong rejeéted the Carrillo
analysis in Okeson '

~ Inthe Okeson streetlights case, Judge Armstrong likewise rejected

 plaintiffs’ argument that anticipated Carrillo (which at the time of her |

initial ruling had not yet been decided), and declined to apply two older
cases relied upon in Carrillo, finding them inconsistent with this Court’s

approach in Our Lady of Lourdes. CP 1956-57. When the Carrillo case

was issued in J uly 2004, plaintiffs attempted to convince Judge Armstrong

in a motion for reconsideration that she should adopt Division II’s logic,

but she declined. CP 1962. | |
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V.  CONCLUSION .

Seattle voluntarily applied this Court’s Okeson I decision'to fire
hydrants before plaintiffs filed this case. To .comply with the new
requirement that fire hydranfts be treated as é general fund expense, Seattle
increased/ the rate of water utility taxes (for which there is no statutory |
cap). Those tax receipts are commingled with othef general fund monies
and used to pay for streetlights, fire hydrants, wafer supply in City
buildings, and other general fund purposves.' These are perfectly
appropriate uses of tax monies,'and plaintiffs have provided no support for
the proposition that utility taxes must be “color coded,” and s‘egre'gated'
from being applied to general governmeﬁt utility éxpenses.

Further, plaintiffs’ arguments concerning i'nte;est conflict with the

trial court’s ﬁnderlying legal ruling that including the cést of ﬁfe hydrants
in water rates constituted an “iilegal tax.” Seattle’s refund obligation is
based on a ruling that thé fnonies were extracted as an illegal tak; as such,
 the reﬁmdsv cannot arise from SPU’s prof)rietary activity, as plaint_iffs
afgue,‘
Acco‘rdingly, the rulings of the trial court granting summary
judgment dismissing piaiﬁtiffs’ claim regérding Seattle’s increase in the
water utility tax, and rejecting blaintiffs’ argument that interest must be

awarded at the statutory rate of 12 percent, should be affirmed.
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Finally, the Court should summarily reject plaintiffs’ argument

that, even if Bﬁrien and Lake Forest Park prevail, Seattle must

nevertheless refund money that had been legally charged. That argument

elevates form over substance to an absurd level. It was Seattle that acted

first to change the way it treated fire hydrant expenses in light of Okeson I,

and that it was Seattle — along with pla1nt1ffs — that prevailed on the

underlying issue that ﬁre hydrants are a general government expense.

Seattle cannot appeal an issue on Which it prevailed.

RESPECTFULLY SUBMITTED this 7{/#}day of December, 2007.
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SESSION'LAWS, 1911. . [Cm.117.

All fines and penalties recovered by the state under this
act shall be paid into the treasury of the state.

Sec. 99. Orders and- Rules Conclusive..

In all actions between private parties and public sefvice
companies involving any rule or order of the commission,
and.in all actions for the recovery of penalties provided
for in this act, qr for the enforcement of the orders or rules
issued and promulgated by the commission, the said orders
and rules shall be conclusive unless set aside or annulled
in a review as in this act provided.

Sgc. 100. Findings Prima Facie Correct.

‘Whenever the commission has issued or promulgated:
any order or rule, in any writ of review brought by a:
‘public service company to determine the reasonableness of;
such order or rule, the findings of fact made by the com
mission shall be prima facie correct, and the burden shall
be upon said public service company to establish the orde'
or rule to be unireasonable or unlawful.

Szc. 101. Commission Shall Enforce Laws.
It shall be the duty of the commission to enforce the:
provisions of this act and all other acts of this state affect
ing public service companies, the enforcement of Whlch
not specifically, vested in' some other officer or tnbunal

SEC. 102. ~ Companies Liable for Damages.

In case any public service company shall do, cause to be:
done or permit to be done any act, matter or thing pro
hibited, forbidden or declared to be unlawful, or shall
omit to do any act, matter or thing required to be do’
either by any law of this state, by this act or by any o;
or rule of the commission, such public service compa
shall be liable to the persons or corporations affecte
thereby for all loss, damage or injury caused thereb
resulting therefrom, and in case of recovery if the co
shall find that such act or omission was wilful, it ma
its discretion, fix a reasonable counsel or attorney’s f
which shall be taxed and collected as part of the cos
the case. An action to recover for such loss, damage




- Cm. 117.] SESSION LAWS, 1911.

Injury may be brought in any court of competent juris-
diction by any person or corporation. )

Sec. 108. Commission to Furnish Copy of Rates, Etc.
—Fees.

Upon application of any person the commission shall
furnish certified copies of any classification, rate, rule,
regulation or order established by such commission, and
the printed copies published by authority of the commis-
sion, or any certified copy of any such classification, rate,
rule, regulation or order, with seal affixed, shall be ad-
missible in evidence in any action or proceeding, and shall
be sufficient to establish the fact that the charge, rate,
rule, order ‘or classification therein contained is the official
-act of the commission. When copies of any classification,
rate, rule, regulation or order not contained in the printed
reports, or copies of papers, accounts or records of public
service companies filed with the commission shall he de-
manded from the commission for proper use, the commis-
sion shall charge a reasonable compensation therefor. An
action to recover for such loss, damage or injury may be
brought in any court of competent jurisdiction by any
such person or corporation.

Sec. 104. Effect of Act—Release of Damages.

This act shall not have the effect to release or wajve
any right of action by the state or any person for any
right, penalty or forfeiture which may have arisen or may
hereafter arise under any law of this state; and all pen-
alties accruing under this act shall be cumulative of each
other, and a suit for the recovery of one penalty shall not
be a bar to the recovery of any other: Provided, That
‘no contract, receipt, rule or regulation shall exempt any
corporation engaged in transporting live stock by railway
from lisbility of a common carrier, or carrier of live stock,
which would exist had no contract, receipt, rule or regu-

lation hean mada axw aeloe- 3

609

Rates, fees
supplied by
commission.

Bffect
of act.

[



