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I  INTRODUCTION

This appeal arises from Jeff Griffin’s applicatioﬁ for an on-site
sewer system (hereinafter “OSS”) permit for a newly-purchased tiny
vacant waterfront lot (lot 11) situated at 2820‘Steam_bq__at>1‘sland Road on
Steamboat Island in northwestern Thurstpn Cgunty. The issue in this
appeal i1s whether the Health Department has discretionary authority to
deny an OSS permit for a waterfront vacant lot that is 77% below the
current minimum lot size.

This appellants’ brief is filed of behalf of the adjoining neighbors
(hereinafter the “Interested Parties”) on Steamboat Island, Shari
Richardson and Bruce Carter, who own iﬁterests in lot 12 (northeast of lot
11) and Barbara Bushnell, Georgia Bickford and Jane Elder Bogle, who
own interests in lots 10 (southwest of lot 11) and the adjoining one-half of
lot 9 (hereinafter the “Bickford property™). |

The purpose of the pertinent regulations is to grant the Health
Department discretionary authority to issue sewage permits for undersize
Jots in Iimited‘ ciicumstances. Although the regulations for new
construction on a vacant lot require a minimum lot size of 12,500 square
feet, the applicant sought a permit for a 2850 square foot lot (a 77%
reduction) under a grandfather provision providing that the health officer

“May” grant permits for smaller lots platted prior to January 1, 1995 “only



when all of the following criteria are met: ... 21.4.5.3 the proposed system
meets all requirements of these regulations other than minimum land
area.” (Section 21, Article IV, Rules and Regulations of the Thurston
County Board of Health Goverping Disposal of Sewage, [“BoH Regs”]
Appendix Tab B). Applicant also requested additional waivers, setback
reductions and modifications. .

After initial staff approval of Griffin’s OSS application, appeals
led to the denial of the permit in a Decision by the Hearing Officer and
then a further appeal to the Thurston County Board of Health which also
issued a Decision denying the permit. The Superior Court subsequently
| reversed the ruling of the Board of Health;b

The Board of Health’s denial of Mr. Griffm’s application for an
on-site sewer system should be affirmed for three distinct reasons: |

1. Denial. of the Griffin permit was an appropriate‘ exercise of

* the Board of Health’s inherent discretionary authority to
condition or deny a permit for a too-small lot under the
“may” language of 21.4 of the Board of Health’s regulations.

2. Denial is an appropriate application of the Board of Health’s

expertise in the conservative application'and construction of

its regulatory language in 21.4.5 that the “proposed system

meets all requirements of these regulations other than



minimum land area.” The Courts should defer to the
agency’s wisdom and expertise in interpreting and applying
- their regulations, particﬁlarly where a different construction
‘would render the regulation superfluous:’
3. Denial of the peﬁni‘t is appropriate because the applicant’s
property does not factually qualify for two- of the requested
. ¢t setback reductions. : < it r o

Granting of applicant’s request for a: discretio‘riary' 77% reduction
in 'minimum lot- size- together-with nuimerous” waivers, setbacks and
“modifications .uwould. ‘make a mockery of the: Heal'th Department’s

minimum lot sizé requirements for on-site septic syétems.‘

1L PROCEDURAL AND FACTUAL BACKGROUND

Steamboat Island; originally platted into 126 tiny lots'in 1927, is an
eight acre'-island in northwestern Thurston: County with approximately 42
- existing homes:: AR 37, 60.*
No septic tank-permit has been issued for-any tiny vacant lot on
- Steamboat Island in recent years, apparently because of negative advice
from the Health Department:about the availability of septic tank permits
for too-small vacant lots, AR 81, para.2, 3, AR 88, AR 184, para 2.

*The Record on Review is comprised of the Report of Proceedings (“RP”), the
Clerk’s Papers (“CP”) and the Administrative Record of Adjudicative Proceedings
(“AR™). An Appendix is also being filed by Appellant Interested Parties with this brief.



The vacant lot in question, lot 11, measures only 25 feet on the
waterfront, with 114 feet in depth, for a size of just 2,850 square feet. AR
37, 339. Art Starry, Thurston County’s Environmental Health Director,
sitting as the Hearing Officer, found that a septic system on under-sized
ot 11 would “equate to a density of 15.3 .units per acre while new
developments in Washington allow a maximum of 3.5 homes per acre.”
AR 43, para. 4-5. Thus the lot was approximately 1/5 (a 77% reduction)
the usual minimum lot 'size of 12,500 feet (2850/12,500 = 23%). The
Board of Health explicitly adopted the Hearing Officer Starry’s “findings,
facts; éonclusions and décision ....”AR 1 |

Before Mr Griffin purchased lot 11 on approximately July 22,
2003, he and his realtor were oﬁ notice that Thurston County’s
Environmental Health Department had stated that lot 11 was not buildable
because the County would not issue a permit for a septic tank system. The
. realtor’s Tax Summary Report for lot 11 indicates as follows: “This lot is
not buildable fo\r residential purposes at this time per Thurston Co. Envior.
Health. Recreation use only. ... Sold AS-IS, WHERE IS.” AR 195.

Mr. Griffin applied for an on-site sewer system (“OSS) and it was
approved by staff on April 1, 2005. AR 16. An appeal was pﬁsued by
some of the Interested Parties and hearings before a Hearing Officer were-

held on May 4 and May 6, 2005. (AR 37, tra\nscript at AR 213-336). On



May 15, 2005, Thurston County Director of Environmental Health Art
Starry, sitting as the.Hearing Officer, rendered his decision denying the
permit under the discretionary authority to deny permits for too small lots.
‘AR: 37-45. In reviewing: the  record, he found various  erroneous
§ a'ssumptions: instances of incomplete design and analysis-and a failﬁre to
meet criteria in adopted guidance documents. AR 44, Conclusions 7-9.
| ‘He concludéd, under the discretiohary authority in  Article IV and
-regulation 21.4, that the he'altﬁ officer should; as:amatter: of discretion,
“more rigorously” apply theother code provision when' minimum land
area requirements are set aside and take *a conservative position when
considering . how toapply -Section:21:.4.5:3.AR 43-44, Gc‘bncluéions 3-6.
He concluded that the staff should not have approved.the permit on the lot
because all the requirements .of ‘Article- IV- other than minimum land area
could not.be-met: AR 41, Conclusion 10. ST
Mr. Griffin then appealed to the Board of Health. On:June 3, the
Interested Parties, the prevailing parties before the hearing officer, applied,
with the support of the Prosecuting Attorney, for permission to: participate
in the hearings before the Board of Health. AR 401-402, 403. The request
to make arguments and question witnesses was denied, though permission

to present materials was allowed. AR 404. A June 15 request to intervene



and assert cross-appeal was denied at the hearing by a 2-1 vote of the |
three- person Board because “it’s not timely.” AR 337, 406-08.

The exclusion of the Interested Parties from their due process rights to
argue and question witnesses at the BoH hearings was particularly
troublesome because the County presented the matter on a Very narrow
issue. The County did not make a recommendation to the Board. Instead,
it asked the Board to focus on the term “any (otherl) requirements” found
in Article IV Section 21.4.5.3 and asked the Board to intérpret the
me;aning of the language in relation to small lot OSS applications. AR 3.
par.14.

The Board.of Health conducted a de novo hearing on June 21,
| 2005. AR 1, transcript AR 337-387. On July 6, 2005 the Board of Health
announced its 2-1 decision approving the Hearing Officer’s Decision with
certain additional explanétion and denying the permit (AR 388-389). The
written decision was filed August 1, 2005. AR 1-6.

Mr. Griffin then appealed the Board of Health decision to the
Superior Court on August 12, 2005 by filing a Land Use Petition pursﬁant
to RCW 36.70C. CP 3-13.

The Interested Parties, who had been excluded from participating
before the Board of Health, were joined as parties in the Land Use Petition

Aét appeal pursuant to RCW 36.70C.040(2)(b). After briefing and



argument, the Superior Court rendered its oral decision and entered an

.order directing that the permit be issued on February 3, 2006. CP 198-195,
ARP .bages 1-10. The Interested Parties’ Motion for Reconsideration was
. denied on,"Februa.ry 13,:2006 (CP 215). and Judgment including the Cost
Bill was entered March 3, 2006 (CP 250-252)..- The Interested Parties
Notice of Appeal was filed February 27, 2006. CP 238-249.

Thurston: County and:itsiBoard:of Health had ‘previously filed a
~ Notice of Appéal-on February 16, 2006.. C.R.200-2009.

II. JURISDICTION:

This appeal is pursuant to thé Land Use Petition' Act which
Apr‘ovides- the exclusive means: of judicial review of most land use
decisions. RCW 36.70.030. This Court has jurisdiction of this appeal
because Appellants:Bruce D. Carter; Shari Richardson,; Georgia Bickford,
- Barbara Bushnell and ‘Jane Elder Bogle; acting:in accordance with Title 5
of the Rules of Appellate Procedure; filed their Notice: 6f Appeal on
: Februaﬁy 27, 2006. (C.P. 238-249) from the following’ Orders ofjhe
Thurston County Superior Court: "

. 1. The February 3, 2006 Order of the Thurston Couhty Superior
Court Granting Jeff Griffin’s LUPA Petition reversing the
* Thurston County Board of Health’s decision enfered August

1, 2005 ( C.P.198-199).



2. ‘The February 13, 2006 Letter Order of the Thurston County
Superior Court denying Additional Respondents’ Motion to
Reconsider (C.P.213).
Respondent Thurston County and its Board of Health had previously filed
a Notice of Appeal from the February 3, 2006 Order on Febﬁary 16,
2006. CP 200-209.

IV.  ARGUMENT

A. Burden Of Proof And Standards Of Review

In this matter, the Court of Appeals considers the case from the
same position as the Superior Court in determining whether the Griffin
applicant has met the burden of proof in establishing one of the standards

in the Land Use Petition Act (RCW 36.70C.130) which provides as

follows:

(1) The superior court, acting without a jury, shall
review the record and such supplemental evidence as is
permitted under RCW 36.70C.120. The court may grant
relief only if the party seeking relief has carried the burden
of establishing that one of the standards set forth in (a)
through (f) of this subsection has been met. The standards
are:

(a) The body or officer that made the land use decision
engaged in unlawful procedure or failed to follow a
prescribed process, unless the error was harmless;

(b) The land use decision is an erroneous interpretation
of the law, after allowing for such deference as is due the
construction of a law by a local jurisdiction with expertise;



(c) The land use decision is not supported by evidence
that is substantial when viewed in light of the whole record
before the court;

(d) The land use decision is a clearly erroneous
_application of the.law to the facts;

- (e) The land use decision is outside the authority or
jurisdiction of the body or officer making the décision' or

(f) The land use decision violates the constltutlonal
rights of the party seeking relief. T

- When reviewing a superior,court’s decision on a land use
" petition, we stand in the same position as the superior court.
Biermann v,-City of Spokane, 90 Wn. App::816, 821, 960 P..
2d 434 (1998).
- Lakeside Industries, Inc., v Thurston County, 119 Wn. App.
886, 893, 83 P.3d 433, review demed (October 6, 2004)

The apphcant has the burdén df proof under LUPA to show that he

is ent1tled to rehef from the Courts

The plain words of the statute make clear that it is
[applicant’s].burden to establish-that he:ds entitled to relief"
under.-one -or more of-the specified: subsections. of the
LUPA statute. ...;; It is- [applicant’s] . burden; not the
County’s, to_ estabhsh the right to - relief under the
subsections, of LUPA that are-at issue-in: this-case. Thus, for
purposes. of this. appeal, he must show that the County’s
land use decision is an erroneous interpretation of.the law,
is not supported by substantial evidence, and/or is a clearly
erroneous application of the law to the facts.

e W I N s :
Nagle. v. Snohomish County, 129 Wn. App. 703, 707-08,
119 P. 3d 914 (Div. 1 2005).

In determining the sufficiency:of the evidence, we
view..the record and the inferences .in the light most




favorable to the party that prevailed in the highest fact-
finding forum. Benchmark Land Co. v. City of Battle

Ground, 146 WN 2" 685, 694, 49 P.3d 860 (2002).
Consequently, we view the record in the light most
favorable to [respondent]. We will find that the board made
- a clearly erroneous application of law only if we are left
with the firm conviction that it made a mistake.(fn2)
Lakeside Indus. v. Thurston County, 119 Wn. App. 886
894, 83 P.3d 433 (2004), review denied (Wash. Oct. 6,
2004). On review of a superior court’s decision on a land
use petition, we stand in the same position as the superior
court and apply the above standards to the record created
- before the board. Isla Verde Int’l Holdings, Inc. v. City of
Camas, 146 Wn. 2d, 740, 751, 49 P.3d 867 (2002),
Lakeside, 119 'Wn. App. at 893, 83 P.3d 433. [emphasis
added]

Henderson v Kittitas Co., 124 Wn. App. 747, 752, 100 P. 3d. 842 (2004)

Courts also defer to a statutory interpretation of the administrative

agency charged with administering and enforcing the statute. Hama Hama

Co. v. Shorelines Hearings Bd., 85, Wn. 2d 441, 448, 536 P.2d 157

(1975); Lakeside Industries v. Thurston County, 119 Wn. App 886, 898,

83 P.3d 433 (2004), rev. denied (Wash. Oct. 6, 2004).

B.

The Board Of Health Properly Exercised Its
Discretionary Authority Under The “May” Language

Of Section 21.4 Of Its Regulations In Denying The
Griffin _Permit Application Requesting A 77%
Reduction In Minimum Lot Size.

The principal regulation under review is Article IV, Section 21.4 of

the Rules and regulation of the Thurston County Board of Health

governing Disposal of Sewage:

10



21.4 The health officer may: .

21 4.4 Require larger land areas or lot sizes to achieve
public health protection. -

S i) . e it EEE I ggeo. e
© 21.4.5 Permitthe’ installation of an 0SS, where the
minimum-land area requirements or lot sizes canfiot be met,
only when all of the followmg cr1ter1a are met
v 21 4 5 1 The lot is reglstered as: alegal lot of record
’ ~>created pnor\to January 1, 1995 and

21:4.5.2The: lot 1§~ outs1de an-'area of special
concern where minimum land area had‘been listed
as a design parameter necessary for pubhc health
protéction; and ' : | :

21.4.53 *The  proposed system meets all
requlrements of these regula‘nons other than
minimum lahd:atea. AR
The Hearing Officer and- the Board of Health denied Mr. Griffin’s
1 request for ‘an OSS+on his'77% undersize Tot in- reliance on the
discretionary -authority reflected’in the térm “may” and by ‘r‘élying‘ on their

a -expertlse in; maklng a.rigorous, conservatlve constructlon’ and application

of 2" 4 3 The Inte sted artles suggest that the‘dlscretlonary authority

ik «'g'v:

in the term may and the 'conservatlve constructlon and application on
21.4.5:3 provide:separate, distinct bases for denying the OSS for the tiny

waterfront lot.

11



The term “May” in section 21.4 provides an independent basis for
the exercise of discretionary authority to deny the Griffin permit without
regard to the subsections which are separate conditions precedent. Article
IV of the Code defines the terms “May” and “Shall” as follows:

“May” means discretionary, permissive or allowed.”

“Shall” means mandatory.

Article IV; SECTION 3 DEFINITIONS, PAGES 4-8, 4-11,
BoH Regs. ’

- The Court of Appeals interprets agency regulations as if they were
statutes. Cobra Roofing Service, Inc. v. Dept of Labor & Industries, 122

Wash. App. 402, 409, 97 P. 3d 17, rev. granted, 154 Wash. 2d 1001, 111

P. 3d 481(2004).

The Courts have consistently held that the term “may” confers

discretion on the decision maker:

Canons of Construction. We give statutory terms their plain
and ordinary meaning, State v. Hentz, ([fnl [99 Wn. 2d
538, 541, 663 P. 2d 476(1983)]) assuming that is possible.
Where a provision contains both the words “shall” and
“may,” it is presumed that the lawmaker intended to
distinguish between them: “shall” being construed as
mandatory and “May” as permissive or discretionary.
Carrick v. Locke, 125 Wn. 2d 129,142, 882 P.2d 173
(1994); see also State v. Pineda-Guzman, 103 Wn. App.
759, 763, 14 P.3d 190 (2000).

In Re Det. Of Rogers, 117 Wn. App. 270, 274-75, 71 P. 3d 220 (2003).

12



The term “may” as used in Section 21.4 confers discretionary
- authority for the following: 21.4.5 relating to the permitting of an OSS
where minimum land area requirements cannot be met, 21.4:3 relating to
requiring larger land areas to ‘achieve public health protection, and 21.4.4
relating to prohibiting certain-development to protect public health. In
fact, the term “May” with its inherent dxscretlonary authority also appears
1n the footnotes 4 and 6 of section 101 under Wthh the applicant seeks
various setback concessions to shoehorn the propos‘ed*’septlc tank system
onto his tiny waterfront lot.
' The term “shali” is used in Anicle IVV as an imperative as in 16.5
»(persons shall not) 17.1 (When an OSS fallure occurs, the OSS owner
shall), or 9.1 (person proposmg an OSS shall submit certaln 1nformat10n)
Under the Washmgton cases, the ma;’: ldnguage of BoH
Regulation 21 4 confers d1scret10n on the Board of Health, as the
pennl_ttl_ng authority, to grant, deny or eondltlon the perm1t in its
dlscretlon A'pennitti‘n'g agen‘c&’ e\"zén*!:hasv' impliedf authority to deny or
condi_t-iol-n"pa pe‘rmi‘t. St(ite V. Cr0wn=Zellenbach,: 92 Wn. 2d-894, 901, 602 P.
2d 1172 (1979) N ‘ | vl |
Respondent first contends that RCW 75 20.100
makes no delegation of authority which allows the
departments to impose requirements ‘or conditions on

permits. It argues that no such grant is created by that
portion of the statute which declares it a gross

13



misdemeanor to fail to follow or carry out any of the
requirements or conditions which are made a part of a

hydraulic permit.

The statute clearly authorizes employees of the

- Departments of Fisheries and Game to sign on behalf of the

departments written approvals of plans and specifications

of proposed - hydraulic projects. Even if the grant of

authority to impose conditions on such permits is not
expressly stated. we find that it is implied.

In STATE EX REL. PUGET SOUND
NAVIGATION CO. v. DEPARTMENT OF TRANSP.,
33Wn.2d 448, 206 P.2d 456 (1949), this court recognized
that the power to disapprove necessarily implies the power
to condition an approval. In that case, the authority of the
Department of Transportation to control rates under Rem.
Supp. 1941, 10424 was recognized. Accordingly, the court
held that the power vested in the department to refuse to
allow a new tariff filed by a common carrier to become
effective necessarily implies the power to allow the tariffto
become immediately effective pursuant to reasonable
conditions or limitations. This approach is consistent with
that taken by the United States Supreme Court when it
interpreted an act of Congress giving the Secretary of War
the authority to approve construction of any obstruction for
a ‘navigable waterway. SOUTHERN PAC. CO. wv.
OLYMPIAN DREDGING CO., 260-U.S. 205, 67 L. Ed.
213, 43 S. Ct. 26 (1922). The court stated, at page 208:
“The power to approve implies the power to disapprove
and the power to disapprove necessarily includes the lesser
power to condition an approval.” We find this reasoning to
be applicable to the statute in question.

We therefore hold that the departments have been
delegated the authority to impose requirements or
conditions on permits. (Emphasis added)

State v. Crown Zellerbach, 92 Wn. 2d 894, 899-900, 602 P. 2d 1172

(1979).

14



This 1mphed discretion-to deny or condltlon requested permits in
the public interest is rerterated in Department of Ecology v. Theodoratus,
135 Wn. 2d 582, 597, 957 P. 2d'1241 (1998)

A Generally, an-agency which has authorrty to issue or
- deny pérmits+has authority to-condition:them. E.g., State v.
Crown. Zellerbach Corp.; 92 Wn. 2d 894, 899, 602 P.2d 1-
172 (1979).-The conditiors"of the original “permit do not
necessarily create a vested right to proceed under those
conditions‘where renewal is discretionary if, for example,
‘the law changes “in thé' interim - or"thé renewal” decision
involves considération of infofmation‘not considered when
. -granting the original permit.; Eastlake: Community Council v
Roanoke Assoc.;:Inci;: 82 Wn.2d:475, 491-93;513 P.2d 36,
~76 A L:R:3D-360: (1973) (mvolvmg issue of wvested:rights in
building perrmt)

When the Departrnent determmes whether to extend

"the penod of timefor ‘completion ‘ofa: project under RCW

90.03.320; it :must- consider “the' “good faith?' of the

_-appropriator'and the publicinterests. The Department thus

i +hasuauthority ito: condition:any extensionto satisfy any

public ‘interest concerns which 'arise, :provided. of course

thati. it also - :must...comply - with: all relevant statutes
[emphas1s added] o B

RSN

Id ‘at 597 see .also Assoczatzon of Washzngton Buszness 12 Depr of
Reveﬂue 155 Wn 2d 430 451 120P 3d 46 (2005)

The term “May” in - code section. 21.4 clearly confers the
discretionary authonty on the Board of Health-to apply its policies,
expertise and Judgment 'to approve or ‘deny proposals for septic systems
for undersize’ lots -under Section 21.4: The Board of Health majority

clearly emphasized their intention to exercise their “may” discretion and

15



expertise to reject Griffin’s undersize lot by employing both “underlining”
and “(emphasis added)” in the following key quotation from the Board of

Health Decision:

2) That Article IV, section 21.4.5 states that the Health
Officer may (emphasis added) permit the installation of an
OSS where minimum land area requirements or lot sizes
(sic) [cannot be met] only when . . .

21.4.5.1 The lotis registefed as a legal lot of record
created prior to Jan 1, 1995; and

21.4.52 The lot is outside an area of special
concern where minimum land area has
been listed as a design parameter
necessary for . public health protection;
and
21.4.5.3 The proposed system meets all
requirements of these regulations other
than minimum land area. (Emphasis
added)
Board of Health Decision Conclusion of Law para. 2 at AR 3 (the
Emphasis is from the Decision). |
Before the Board of Health, there was clearly substantial evidence,
most of which was unrebutted, to indicate that the proposed system would
constitute substantial reductions in standards intended to protect public
health. “Substantial evidence” is a sufficient quantity of evidence to
persuade a fair-minded person of the truth or correctness of the order.

Schéﬁeld v. Spokane County, 96 Wn. App. 581, 586, 980 P.2d. 277

(1999).

‘16



The public health significance of any reduction in minimum lot.
size is emphasized in the Thurston County Environmental Health
Department’s June 12, 1998 guidance for Section 21.4 which suggests that
itis:to be apphed very conservat1vely with- exphcrt prlor assessment of the
1rnpaets on Xground and surface water or pubhc health relatlng to the under-

~ size lot.

1) i+ The Health Officer may consider existing legal lots

for single family dwelling purposes without

. :considering :the-dwelling unit per- acre issue. The

:© Health::#Officer: may: - permit on-site sewage

o disposal -on ‘such lots: if he/she finds that

. significant impact to.ground and surface water

or health hazards will not occur. [emphasis
added] AR 17

There is no ev1dence that”such -a required assessment was ever
done by the staff in thlS case, and the test1mony before the hearing
LI E : H A

examiner suggests that staff overlooked the issues of mlnlmum lot size

and dens1ty and the publlc health ﬁndmgs requlred in the guidance. AR

i it I 165

233-238. The staff w1tness erroneously suggested that the grantmg of the

. - . H [ ey ob
e : b e Eesned w

perm1t was mandatory AR 238 It appeared that staff was more

(!

concemed wrth ﬁttmg an OSS on the 51te rather than assessing the

functional capacity of the small site for an O_SS.

“Since initial review saturation of sands are secondary
< issue: Primary issue 1§ space+limitation for OSS.” Case

Handler Report, 10/25/04) AR 79
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The evidence submitted to the Board of Health on the issue of the
significance of minimurﬁ lot size and density was unrebutted. “In
determining the sufficiency of the evidence, we view the record and the
inferences in the light most favorable to the pafty that prevailed in the
highest fact-finding foruin.” Benchmark Land Co. v. City of Battle
Ground, 146 Wn.2d 685, 694, 49 P.3d 860 (2002); Henderson v Kittitas
Co., 124 Wn. App. 747,752, 100 P. 3d. 842 (2004).

- The importance of minimum lot size and density are specifically
addressed in the following quotation from the Conclusions of the hearing
officer explicitly adopted Ey The Board of Health (AR 1):

3 ....Article IV gives the health officer considerable
discretion when deciding whether to approve on-site
systems on lots that fail to meet the minimum land area
provisions of Article IV.

4. When looking at Section 21.4.5 and the permitting of on-
site systems on undersized lots, it must be recognized that
minimum land area and density are significant public
health issues. It is well recognized that even properly
operating on-site systems discharge pollutants that can
be detrimental to public health at some concentrations.

. It seems logical then, that when considering
undersized lots, the health officer should take .a
conservative position when considering how to apply
Section 21.4.5.3. :

5. For the permit in question the applicant proposes to build a
residence on a 2850 square foot lot. This represents a
density of approximately 15.2 units per acre, which is well
in excess of the maximum of 3.5 units per acre allowed for
new subdivisions. This suggests that the other code

18



provisions should be rigorously applied when
minimum Jland area requirements are set aside.
[emphasis added] AR 43.

The fundamental finding on which the Board of Health’s decision was
predicated was finding 13 of its opinion that provides as follows:

13)  The Hearing Officer cited the following relevant
criteria that were considered in denylng the perrmt '

a) The Heanng Ofﬁcer first determmed that the
minimumland -area’ requirements sand :density .are
significant public health issues when considering

- - the permitting -of-OSS. on undersized lots, and the
Health Officer or their designee should “take a
.conservative: position - when-iconsidering. how:.:to

apply 21.4. 5 3" (empha51s added) AR 2, ﬁndmg
13.¢

The Board reiterated this. in'its Conclusion of Law;: }

7 That a majority, of the-Board: agrees. with the
Hearings Officer inthat,the language in:21.4.5.3
should be construed conservatively. “All (other)

.+ requirements™ means that:an application for an OSS

.on;a- too-small,lot. should :satisfy -all- requirements

. related:to permitting. at the time of the application

without: having. te: result: to. waivers, setback

\ -adjustments:or:other modlﬁcatlon of the rules found
e w1th1n1the CGode: :AR:Bysy 0 ¢ e

The . 1mp0rtance of mamtamlng lot size to\ minimize nitrate pollution is
also highlighted in the following statements from the‘ 2002 Washington

State Department of Health Research Repoft- “Lot Size (Minimum Land

Area).”
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For soil absorption systems in sands, the omly active
natural mechanism for reducing nitrate concentration
in wastewater is dilution with uncontaminated
groundwater and rainfall additions on the property
(Walker et al. 1973). AR 161

Conclusions:

1. The minimum lot sizes for development with on-site
sewage systems must meet two criteria: all the
development (buildings, driveway, and other pavement)
and the sewage system must physically fit on the lot
while maintaining the required setbacks. ...

w

4. Mitigation of the nitrogen pollution of the
groundwater with dilution will require lot sizes
between .5 and 1 acre.

5...
6. Lot size should apply to existing lots as well as new

lots if degradation of the receiving environment is an

issue, since the degradation will occur regardless of

when the lots are created. 2002 Washington State

Department of Health Research Report- “Lot Size

(Minimum Land Area).” p.2, 5. AR 163-164.

Sworn expert testimony establishing the inadequacy of the Griffin
lot size was also provided by Richard A. Bushley, of R.W. Beck,
Consulting Engineers. AR 196-198. Mr. Bushley, who has served as the
principal responsible for the international consulting firm’s water and
wastewater business, has spent his nearly 40-year career developing water

supply and wastewater treatment plans. He prepared the original

Comprehensive Water and Wastewater Plans and Water Pollution and
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Abatement Plans for a number of counties in Washington, including
Mason and. K'i_tsap counties. AR 196. |

Mr. Bushley‘ feached .the follovtting opinion regarding Griffin’s
proposed setbacks and.lot size:

The reduced setbacks of the system from the shoreline and

from the adjacent downhill Carter property line increase the

- likelihood. that nutrients or partially treated sewage will
reach the Carter property or leach into. Puget Sound

Fmally, a lot measurmg 25 feet by 114 feet w1th a surface
area of; approxnnately 2,850 square. | feet is simply too small
to permit the installation of an on-site residential sewage
system that will meet public health and environmental
;standards..  As. pointed .out in the;. .Hearing Officer’s
concluslons, new . developments in Washmgton State that
rely on on-site sewage disposal; are limited to;a maximum

' den31ty of 3.5 homes/acre ( 12,500 square feet per:lot). AR

- 197. o o

“}Tay..ldr Shellfish which

Slmllar concerns are reﬂected in i' the:_ state e

st

farms a: three-mlle sectlon of beach in Totten' Inlet JUSt southwest of

Steamboat Isla’nd.

According to Department of Health statistics, between 1985
and 2002;25% of the approved shellfish, growing areas. in
the state have been downgraded. Onsite sewage systems
while not the.sole-cause for:these downgrades, in. many
cases have been documented to be a significant
contributor. Thankfully. Totten Inlet has not yet been
subject to such a downgrade, however, between Eld,
Nisqually and Henderson Inlet Thurston County should be
well aware of the problems posed by failed systems
adjacent to shellfish growing areas. On June 1% the
Washington Department of Health proposed downgrading
yet another 49 acres in Henderson Inlet “because fecal
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coliform levels indicating the presence of human sewage
and animal wastes exceed state and federal water quality
standards”. The southern most part of Eld Inlet as well as
North Bay in Mason County, north of Steamboat Island, are
currently listed as threatened.

The Hood Canal is plagued by excess nutrients with
onsite sewage systems contributing the largest
percentage of the nutrients from anthropogenic sources.
. .. Our observations working daily in the Hood Canal
and South Sound tell us the problem is likely far more
serious in South Sound. ... Since approved septic
technologies which address nutrients are limited in
Washington, the only real immediate solution is to limit
septic densities along marine shorelines. Granting a
~waiver for a lot which represents a density of 15.3 units
per acre is not a trend in the right direction and will
only exacerbate this problem [emphasis added]. AR 206-
207.

The evidence submitted in support of the Board of Health decisioﬁ
was unrebutted on the issue of minimum lot size and density and the need
for groundwater and rainwater dililtions to minimize pollution.

Environmental Health Director Starry »also testified before the
Board of Health that there would be additional substantial risks involved
in the construction and operation of the i)roposed system:

And when you look at how the lot size and how all the
waivers and setbacks are applied, you see from the site plan
that was submitted that there is not much room left for air
[should be error]. That this whole system works providing -
all the system components are installed as described on the
plan, and that the contractors do a good job, and that the
home builder does a good job, and that when they push out
for the excavation for the new home, they don’t encroach
too much on the septic tank areas. And that, if the permit is
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issued, and certainly we hope that all that is"done as shown
on the plan, but it’s a very difficult process. And again,
there’s no room for error. And should someé of these
components or some of those -different elements-design
elements not be followed, it’s going to be very difficult to
correct on the property. And it could compromise the

s :integrity::of the system,.and potentially::it-could:then have

-+ an«impactioen:public health: whether :it’s ground water or
.- surface:; .water, or surfacing ::sewage:in(sic) . [and] {
stenographlc serrorsnot-in} people commg Hn’ contact with
that:. . Lo Py T e

:":, If lyou: look at the dlfferent* standards, ‘there are’ reasons for
them bemg there:: The setback standards y :

IR CLET R . o
[Attorney] PhllhpS Objectlon that the witness ‘was makmg
~.ans argument S S PR

Starry [M]y 1ntent was to show how the, kind of the
practlcal implications of how the-how the-the different
,: ‘decisions were considered, ‘'or'made-by the:Health Officer,
kind of come mto play when the Whole package is
considered. . . T :

-..And yet;there’s this special section in there that'talks about
lots that don’t meet minimum land area. At the hearing in
my decision; 1 thought-that the sectionactually had special
meaning. And that’s why-why I made the decision to

- overturn: the: permit:and uphold the ‘appeal: that' was- filed.
[emphasrs added]
AR 350
anﬁn s sorls report and wastewater ﬂow reports accepted by the
BoH| in. Conclus1on 5 (AR 3) contaln no- reference to the effects of
Co ain
mcreased densrty or reducmg minimum lot size by 77% The soils and

I

waste water ﬂow reports do not address pubhc health or threats to the
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surface wéter. Ms. Palazzi’s soils report pertaiﬁed only to soil hydrology
(groundwater) that might affect the septic systems and doeé not discuss
any issues of lot size or the threat to the surface waters of Puget Sound. In
the legend to her May 26 report, she disclaims any position on “whether
the site is large enough”.

Neithér do we comment on whether the site is large enough

to support any particular system design. That part of the

discussion should come from the system/site designer.

Pilazzi Letter AR 108-109.

Likewise, the wastewater flow report accépted by the Board of
Health pertains oﬁly to the amount of effluent ﬂowing into the septic
system from low flow appliances and has no reference to the sufficiency
of dilution énd treatment of effluent on the tiny lot. AR 115-116. Before -
the Board of Health, Mr. Griffin failed to present any evidence regarding
minimum lot size and density ‘and the recognized need to have substantial
lot size to dilute pollutants with rainwater and groundwater.

Vaﬁous additional discretionary issueé pending before the
County on the instant application also include setbacks between the
disposal unit (septic tank) and the property line, between the disposal unit
and the house foundation, between the disposal unit and the surface water, -

and between the domestic water line and the disposal umit. Other

‘discretionary decisions' included waivers of the winter water table
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evaluation and the separation between the septic tank and the pump
chamber and a request to allow a septic tank system with one-half the
usual 240-gallons per day capacity. AR 40-44, paragraphs Findings 12-22,
.. Conclusions .6-9. Board of Health -Commissiori_cr Diane Oberquell
indicated that the multitude of additional waivers and reductions sought
was also of concern:::
SIRp OERQUELL:; iWCll;l.*'hélVi_ng ~beqr:1,&;arqvund;e‘;i httle while and
having been involved when:we:rewrote the .articles and
made the exceptions and allowed the waivers and the
« . reductions and :so forth, I» .t was not the intent that all of

those waivers, and all of those reductions, if they were
met, would allow for a septic system. AR 389, -

.

- The Appellant Independent Parties contend: that the Superior Court
erred: when it. failedito acknowledge or consider the Board of Health’s
discretiona’vy authority reflected in.the  term. “May?” in 21.4. and as the
permitting agency’s inherent authority under the, Washington cases. CP
. 19899, 215, 250-252. Report of Procéqdings, p 1-10. The Court
expressly stated that:it was not getting inv_oived in.the “huge policy issues
about the use of land and health: concerns -and what goes on around our
water-connected land. There are lots of huge issues, and I’ll tell you that
I’m not here .todgy to take a particular position on any policy.” Report of

Proceedings, p.8. When the Court stated that “I’ve not heard anything that
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suggests to me that there is, other than lot size, a health concern” (Report
of Proceedings, p.8) it missed the point of the “May” in 21.4 which
grants the Health Department the discretionary authority to deny an OSS
because of lot size alone. The effect of the ruling was to hold that the
Board of Health has no discretionary authority to deny permits for such
previously platted too- small lots,.particularly the lots that are 77% below
the recommended minimum lot size. |

Thus, The Court should affirm the Decision of the Board of Health -
in light 6f the substantial evidence reflected in the uncontroverted public
policy and public health concerns in the record concerning the
unsuitability of Mr. Griffin’s too-smallv lot. The “May” in 21.4 and the
Washington case law authorize the County to exercise its discretionary
permitting authority to condition and deny the Griffin permit, regardless of
Section 21.4.5.3: The tailoring of the remedy consistent with the Board of
Health’s reading of 21.4.5.3 certainly would, of course, prove helpful
future guidance for fqture applicants who might be interested in buying or |

developing historically platted too- small lots.
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C. The Board Of Health’s Conservative Construction Of
Regulation 21.4.5.3 Provides A Second, Independent
' Basis For Denving The Permit

BoH regulation 21.4.5.3, which is a condition precedent to the
. -discretionary graht'ing of a permit for a too-small lot provides a second
basis-for denying the permit. |
21.4  The health officer may: ..

21.4.5 Permit the installation of an-OSS; where the
minimum land area requirements or lot sizes cannot
be met,; only when all: of the -following eriteria are
met: . ... : '

21.4.5.1 The lot is registered as a legal lot of
record created prior to January 1, 1995.

21.4.5.3-The proposed - system . meets: -all
requirements of these regulations other than
minimum jot size. (emphasis added)

The -provision establishes that permits for grandfathered too-small
lots:-are.disfa\}ored\because Jot size is the only available concession or
waiver. In order for 21.4.5.3 to have any ‘meaning, it must:be read as a
limitation on projécts permitted: on.too-small lots. In: th¢ instant éase, Mr.
Griffin’s application sought.. a.number of additional discretionary waivers,
setbacks and modifications. Since the Board of Health had the “may”
discretionary authority under 21.4 (“Health Officer m:’;); it elected to
implement its discretionary denial in terms of a “conservative

construction” of the “all requirements” language of 21.4.5.3.
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The “all requirements” language, considered in a vacuum, is
arguably afnbigu_ous because it does not explicitly provide whether the
permitting authority should exclude waivers, setbacks and modifications
that might, as here, be sought to shoehom a septic tank system into a too
small lot. For such an issue, the reviewing Court should defer to the
knowledge and expertise of the Board of Health that is charged with

administering the on-site sewer system program.

A statute is ambiguous when it is amenable to two
reasonable interpretations. Wingert v. Yellow Freight Sys.,
146 Wn. 2d 841,852, 50 P.3d 256 (2002). If the statute is

- ambiguous, we construe it to give effect to legislative
intent. Whatcom County v. City of Bellingham, 128 Wn. 2d
537,546, 909 P.2d 1303°(1996). We also defer to a statutory
interpretation of the administrative agency charged with
administering and enforcing the statute. Hama Hama Co. v.
Shorelines Hearings Bd., 85 Wn.2d 441, 448, 536 P.2d 157
(1975). ' ‘

Lakeside Indus. v. Thurston County, 119 Wn. App 886,
898, 83 P.3d 433 (2004), review denied (Wash. Oct. 6,

2004).

And when reviewing matters within the agency’s
discretion, the appellate court must “limit its function to
assuring that the agency has exercised its discretion in
accordance with law, and shall not itself undertake to
exercise the discretion that the legislature has placed in the
agency.” RCW 34.05.574(1). The reviewing court must
also give due deference to the agency’s knowledge and
expertise. See Medical Disciplinary Bd. v. Johnston, 99
Wn.2d 466, 483, 663 P.2d 457 (1983) (citing English Bay
Enters., Ltd. v. Island County, 89 Wn.2d 16, 568 P.2d 783

- (1977)).
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Clausing v. State, 90 Wn. App. 863, 870-71, 955 P. 2d 394 (1998).
Deference is patticularly important in this case where the agency
- based the “conservative” interpretation of the regulation on policy,
~ ‘knowledge, :éxpéi-ﬁs’e‘ar"id discrétion:”

' When looking at Section 21.4.5 and the permitting of on-
site systems on undersized lots, it must re recogmzed that
mihimiim land area and density are significant public health
issues, It is well recognized .that even properly operatlng
on-site systemsidischarge polliitants that can ‘be dettimenital
to pubhc health at some concentration. To address this

"1ssue pubhc health regulations imit 1] e den31ty of on-site

Health Officer’s Conclus1ons, AR 43, para. 3, adopted by Board of Health,
This basis was expressly adopted by the Board of Health as

follows i
STRNE TR T 7 A AR - FET AL

' '13) 'The' Héalth' Officer cited the' followmg relevant criteria
"-'-that Were cons1dered 1n denymg the: perrmt

o

: a) The' Hearmg Officer ﬁrst determmed that the
‘minimum land’ " aréa requ1rements “and densﬁy are
significant pubhc health issugs when considering the
permitting of 0SS on undersized lots, and that the Health
Officer “or' theit désighiee should “take a conservauve
position when considering how to apply Section 21.4.53.
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b) That the only way for the lot to be developed was
to allow a “substantial number” of waivers and horizontal
setback reductions. AR 2.

This was reiterated and ratified in the Conclusions of the Board of Health:
7) That a majority of the Board agrees with the Hearings
Officer in that the language in 21.4.5.3 should be construed
conservatively. “All (other) requirements” means that an
application for an OSS on a too-small lot should satisfy all
requirements related to permitting at the time of application

without having to result to waivers, setback adjustments or
other modification of the rules found within the Code.

AR3.

The Superior Court erred when it refused to defer to the Béard of
Health or even consider those significant lot size policy‘issues which were
quite appropriately the basis for the Board of Health’s decision. As noted -
above, the case law requires that “when reviewing ‘matters within the
agency’s discretion, fhe appellate court must ‘limit its function to assuring |
that the agency has exercisqd its discretion in accordance with law, and
shall not undertake to exefcise the discretion that the legislature has placéd
in the agency.” RCW 34.05.574(1).” Claﬁsing v. State, supra, at 870-71.

An additional reason supporting the Board of Health’s
conservative construction of 21.4.5.3 is because the Superior Court’s
réading of the of “all requirements” language to include all available

- waivers, setbacks and modifications renders this section’s language of
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limitation. superfluous because it would neither add nor detract from the
language of concession, waiver or modification found elsewhere in the
Code. Several aspects of applicant’s proposal require one- standard, but
offer-the .»health- aofﬁcer the-discret’ionf to srelax o1 adjust the standard under
certaln cnrcumstances For example Sectron 10 1 provxdes that the health
vofﬁcer may reduce horlzontal separatlons between the dlsposal component
(dram ﬁeld «OF 1ts equlvalent) if the property hne or bulldmg foundation is
upgradlent” in that “11qu1d w111 ﬂow away from it upon encountering a

.water table or restrlctlve layer ? Sec 10 1, Footnotes 6 & 7 If all the
other walvers setbacks and modlﬁcatlons remain operatlve under
21.4.5.3, the 1ntended language of llmltatlon would be superﬂuous

The prmmples of statutory constructlon support the Board of
Health’s 1nterpretatlon |

“Statutes must be mterpreted and construed SO that all the

lariguage usedisigiven effect; with no portion rendered

meaningless or superfluous.” State v. J.P., 149 Wn.2d 444,

450, 69 P.3d::318 (2003) (quoting Davis v. Dep’t of

Licensing, 137 Wn.2d 957, 963, 977 P.2d 554 (1999))

(internal quotation omitted).” Where - ‘the statute is

ambiguous or has conflicting provisions, the court may

arrive:.at the legislature’s intent by applying- récognized

principles of statutory construction. J.P., 149 Wn.2d at 450

69 P:3d:318. o

Rabanco Ltd. v. King County, 125 Wn. App. 794, 801, 106 P.3d 802 (Div.

1, 2005).
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If the “all requirements” provision of 21.4.5 limiting permits for
small lots is waivable under éther discretionary provisions found
elsewhere in Article IV, the language of limitation of 21.4.5 would be
rendered superfluous and meaninglesé.

Thus a second principal basis for affirming the Board of Health
décision‘ is acceptance of the Board’s “conservative construction” of
21.4.5.3 consistent with a reading of the regulation as a whole, due
deference to the expertise of the Board of Health and the principles of
statutoryl construction’ to avoid rendering a portion of the regulation
meaningless or superfluous.

D. The Griffin _Application Does Not Meet The “All

Requirements” Criterion Of Section 21.4.5.3 Because

There Is No Factual Predicate For The Requested
Setback Reductions From The Foundation And Lot

Line.

The Appellant Interested Parties contend that the Board of Healfth’s
vdecision should be affirmed based upon the argumerﬁs 1 and 2 set forth
above arising from Regulation 21.4. This issue 3 becomes controlling
only if the Section 21.4 issues were to be decided in favor of the Griffin
applicant.

As a factual matter, the Griffin application does not qualify for the
requested setback reductions from the disposal component to the residence

foundation or to the Bickford property line because neither the property
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A

line nor the foundation is upgradient from the disposal component as
regulations require for the requested setback reduction. AR 57-58;
BoHRegs 10.1 SECTION 10 LOCATION (pages 4-28 to 4-30 in
Appendix,Tab B). The Disposal component(“DCR”) is defined as follows:
“Disposal component” means’' a subsurface absorption system
(SSAS) or other soil absorption system receiving septic tank or
other'pretreatment device effluént and transmitting it into original,
undisturbed soil. Appendix B, BoH Regs at 4-6.
T T N N U ST LR
These issues seem to involve remarkably sloppy staff work in

Wthh the Env1ronmental Health staff fa1led to acknowledge or enforce the

deﬁmtlon of the term “upgradlent ?

an OSS to the Grlfﬁns ? AR 1. Included in the Hearmg Officer’s ﬁndmgs

were SIgmﬁcant concerns and ﬁndmgs of deﬁ01enc1es in the staff analysis.

BRI . . e

The “upgradlent” analys1s by staff and the hearmg ofﬁcer was erroneously

based on surface elevatlons though the hearmg ofﬁcer concluded that the

sewage system design should not have been approved because the “design

and analysis” associated with the setback reduction from the disposal

t

component to the home foundation were incomplete. AR 42, findings 18

& 19, AR 44, Para.6-8. Although the Board of Health apparently did not

33



deem it necessary to decide these additional issues, it did observe that
Griffin had presented evidence and testimony that su.pported Griffin’s
contention that the “waivers and setbacks were plausible considering the
makeup of the soil underlying the subject property.” AR 3 para 19. The
Interested Parties héd, of course, been wrongfully denied their due process
rights as aggrieved parties to “make arguments or question witnesses” in

the Board of Health proceeding. AR 404. The Interested Parties suggested
that the Superior Court remand these unresolved issues to the Board of
Health, but the request was denied. RP pages 8-9.

In order to qualify .for a setback reduction, an applicant must
demonstrate an appropriate factual predicate to persuade the health ofﬁcer
of the wisdom of waiving a particular requirement. In two instances, there
is no factual predicate for granting the requested setback wa.iverslwhich
turn on whether the Bickford propérty line is upgradient from the Dispbsal
Component sand bed and whether the proposed building foundation is
upgradient from the Disposal Component sand bed. Section 10.1 and
footnotes 6 & 7. The undisputed evidence was that the building foundation
was “downgradient” not “upgradient” from the foundation as required by

the regulations and the property line was, at best, cross-gradient.
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A little orientation is helpful based on the dr#wing on the upper left
portion of the site plan. (AR 53, attached with annotations as Appendix
Tab A). Steamboat Island Road is northwest of lot 11(left of diagram)
““with .the' disposal component sand beds (#6 & 7), pumping chamber(#4),
and septic tank (#3) situated in clese proximity to the building on the

northwest side towards the road. On the right hand side, southeast of the

i ..proposed residence, is'the ‘bulkhead adjacent to :the beach: The!Bickford

i property, lot10, is-to the:southwest 'of Griffin’s lot:11to the:bottom of the
drawing with the- Carter ' property-above: on ‘the- drawing: The drawing
- depicts the 2* separation betiveen the sand bed disposal component and the |
résidence and the: 2.5"-'separation’ between: ‘the: sand bed-i disposal
component-and the Bickford property linei” - - -
The: ‘regulatory «criterion - for ‘the: requested’ setback: reductions is
- whether the: Bickford propérty ‘line"and- the ‘proposed residence ?arev ‘;up- -
gradient? from' the item’ [DGR]:u'n'dér footnete '6' to-10:1.' (Appendix Tab
B, page4-30) s e e
- The ‘health: officer: -may - allow:ia reduced -'horizontal
separation to not less than two feet where the property line,
easement: line; or building foundation'is up-gradient [from
the DCR]. ‘

Up-gradient and down gradiént are defined in adjoining footnote 7 to 10.1

as follows:

35



The item is down-gradient when liquid will flow toward it
upon encountering a water table or restrictive layer. The
item is up-gradient when liquid will flow away from it
upon encountering a water table or restrlctlve layer
[Empbhasis added]

- The common sense rationale for the setback reductions of 8 feet (10 to 2
for the foundation) and 2.5 feet (5 to 2.5 for the property line) is that the
subsurface flow would take the effluent away from the protected
foundation or property line. Concerns about this flow were raised by the
Heanng Officer. AR41 paragraph 18-19.

The Griffin hydrology expert, Lisa Palazzi, whose soils report was
specifically approved by the BoH (AR 3, conclusion #5) concluded that
the direction of the subsurface flow on lot 11 is “toward the shoreline, not
toward the adjacent property.”

Even then, the direction of the subsurface flow is

expected to be toward the shoreline, not toward the

adjacent properties. In other words, any drainage that
results from the deep trench systems right next door are not
expected to flow toward the Griffin site, but rather will

flow down slope toward the beach. . . . His lot and the ones

to the south and north (apparently Mr. Carter and Mr.

Bickford’s lots) all three slope southeast toward the beach.

[emphasis added] AR 110.

Likewise, the Griffin engineer, Bob Connolly, noted the down gradient”

flow in response to the question of Commissioner Oberquell. “I guess

down gradient would be the beach.” AR 365.
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Applymg this expertlse to the On-Site dlagram (AR 53, Appendix

Tab A) the drawmg at the top left hand of the page reflects the srte plan
wrth the subsurface ﬂow from the Jeft to rlght from. Steamboat Island Road
~ southeast towards:the bulkhead and beach. “Down-gradient” underground
discharge from the DCR sand beds marked as #6 & #7 would flow down
‘slope directly towards the residence foundation and toWards the
;. shoreline.” Thus,.the DCR, being situated upgradient fro,m,,t_h:eh Jhouse and
Cross gradient from the Bickford .property line, the ,_s_and bed DCR was
:down .vgradient, fromneither. »Since the requested: setback reductions are
predicated on the DCR sand bed being-downgradient from the foundation

. -and .theBickford property line, the-setback. reductions are_,n_ot_. ;factually
allowable under the regulations as discretionary setbacks. The. proposed

permlt should also have been demed for-these reasons.., .
. i N (

In the event ithat the Court decldesuto remand to the Board of
Health for any reason, perhaps towr(‘evrew upgradlent” techmcal aspects
| that had notn/hee prev1ously addressed at the Board of Health, the
Interested Partles request in the mterests of; due process that the Court
direct that they be permitted to participate fully in presenting evidence,

‘questioning witness and arguing to the Board.
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V. CONCLUSION

The Decision of the Board of Health den‘ying Mr. Griffin’s
application for an on-site septic tank system should be affirmed for the
- reasons. stated. The Board of Health properly exercised its discreﬁ/onary
authority under its regulations to deny Mr. Griffin’s permit for his
previously platted lot that is .77% smaller than the current minimum lot
size. The Superior Court Orders authorizing the permit and granting costs

should be vacatéd.

DATED this; day of May, 2006.

A . ;
BRUCED. CARTER, WSBA # 2588
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Attorney at Law
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1.2

1.3

143 Seukmcondlmbfﬂnm-lor

1.1.4 Seuingcmdumofpi'bm

. cossation of use of on-site sewages systems and
health hazards; and

. quaity, Mm.wmmwwm

This article reguiates the location, design, installation,.
and monltoring of on-site sewage systems to:’

1.2.1 Achleve long-term sewage treatment and effiuent disposal; and
1.2.2 Limi the discharge of contaminants to watars of the state.

This article is adopted by the Thurston County Board of Health in accordance
with the authorlty grantad in 70.05 RCW and WAC 246-272 to estabiish minimum

requirements for the treatment and disposal of sewage and the reguiation of
ondhmaaqdicpml:ym .

SECTION 2 ADMINISTRATION,

The haaith officer shall administer this articie under the authority and requiremants of chapter
70.05 RCW and WAC 246-272. Underdupwmusmochw feas may be charged for
this administration.

SECTIONS DEFINITIONS

As used In this article, mmmhmhmwmunmmimu
uniess the context clearly indicates otherwise.

AMENDED June 1, 1960
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Thurston County Boerd of Heaith
Rules and Regulstions Governing Disposal of Sewsge

Atice IV
=Addition™ means any proposed building activity that will not increase sswage flows but
will result In an increase in the square footage of:
(a) Living spacs (other than number of bedrooms) outside the enveiope (the
exterior shell) of the structure's existing living space for residential

structures. This Includes the construction of a garage or outbulkiings on
a parcei containing a residential structure.

(b) The structure outside the enveiope (the extsrior sheti) of the existing
structure for non-residential structures.

=Additive™ means a commercial product addad to an on-site sawage system intended to |
affect parformance or assthetics of an on-site sewage system.

=Alernative system™ maans an on-site sewage system other than a conventional
gravity system or conventional prassure disiribution system. Properly opersted and
maintained altarnative systems provide equivalent or enhanced treatment performancs
gs compared to conventional gravity systems.

“Approved” means a written statament of acceptability, in terms of the
requirements in this article, issued by the heaith officsr or the secrstary..

'Ammdl&‘mumiﬂdwmammw.mmly
and maintained by the secretary and containing the following:

(s) Listof proprietary devices approved by the secretary; |
{b) wmmwmmm1wmwz

(c) List of experimental sysiams approved by the sacretary;

()] List of septic tanks, pump chambers, and holding tanks approved by the
secratery.
"Arss of special concern” means an area of definite boundaries deiineatad through
pubiic procees, whera the board of heaith, or the secretary in consuitation with the heslth
~ officer, determines additional requirements for on-site sawage systams may be
necessary to reducs potsntial failures, or minimize negative impact of on-site systems

upon public hesatth.

“Board of Health” means the Thurston County Board of Health astablished pursuant to
70.05.030 RCW.

“Buliding Sewer” means the tightiine baiwaen the buliding stub-out and the inlet of the
septic tank.

*Cesapool” means a pit receiving untreatsd sewage and allowing the liquid to sesp into
the surrounding soll or rock. ‘

AMENDED June 1, 1908 4-4
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' mmunMOnchWWM(mrmwmmw
mhmmuﬂnmmnfmﬂymﬁm&awﬂhadubnm at
more than one thousand (1,000) gallons per day and less then of
) mwmnmammwm except when desling with
d pn within the designatad Thurston' County Urban Growth
[ mw«mwumummmmmlpun the

'Mdﬂlﬂnmshdlbedthdred(BM)QMpordly

(d) The systemis exieting, not in falkre, and ts use b onsistant with Its size
“and design, and, where required, s in full confonmncawm a vaid

e ngmomontroeordodwllhhThmc«myAudlwrMm
mmmmnmwam

AMENDED June 1, 1999
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"Cut or bank™ means any naturaily occurring or artificially formed siope greater than
one hundred percent (forty-five degrees) as follows:

“Depariment" mears the Thurston Courty Publlc Health und Socisl Services |
Department.
"Dulgn'mmadehlbdardhwmnphndudopadlnmm
m12ammmmmmmmmsu

“Design Firm™ mesns a firm certified by the health officer to design on-site sewage
systams in Thurston County.

* "Designer” means an engineer, amgbteradmwhn or & person who is cerlified by
the heaith officer to perform site and soiis evaluations and to develop and submit .
designs by matching site and soll characteristics with appropriate on-site sewage
tachnology, who is employed by a design firm, and who maintains the continuing
eduuﬁmmwhrmduabodhuﬁuﬁde.
“Development™ meens the creation of a residencs, structure, facility, mobile home park,
subdivision, pisnned unit development, site, mounyacﬂvﬂyrudﬁnglnm
production of sewage.

*Disposal component™ maans 8 subsurface absorption systam (8SAS) or other soil
sbsorption systam recsiving septic tank or other pretreatment device effluent and
tranemiiting & into original, undisturbed soil.

*Effiuent™ means liquid discharged from a septic tank or other on-sits sawage system
component. '

AMENDED Juna 1, 1908
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~ Aticie IV
-Englmrmumnpmmmblwminwmun&rmpwwu

“Expznsion” means 8 change in a residence, faciity, sile, oru-othnt:

() Rmhhanlmmhﬂumvhdﬂnmorhmwdm
mammmmmmmmmmu
existing treatment or disposal capability. Exampies inciude, but are not imited
to, when the number of badrooms in‘a residencs is increased, or a change in use
fromanolﬂmwamnmﬂﬁomanddonﬂlluuwlmnmum or

(b) mmmuwwmdmmmm
uy:bmorhmam.brmaph wtmubuldmbpbcadovaramm

() Wmnwmmpedbyhmvor
(b) WMUWMMMMMMWNW

"Fnllun nmawndﬁmofmmﬂhwmmm atans the public
‘ mmsmgeorbyauﬂngapwnﬂdhdhctwlndmd
‘ of

(o) ,lmmmmmmgmmuumm This
‘may bedemonstratad upon testing by curmantly adoptad: sankary survey
'?procodum.Mmﬂnfouowinmmpalmndngdyommwml
fecal coliform count of at least 200 organisme per 100 milliiters OR:above .
.mmmmmwmmun-mmmwmdmnm
-“channel; nop)fmrnwhldudlmddbdumobwrlmormmdmorbm

wrfncoofhamundoccurs,

AMENDED June 1, 1980 47
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Ruiles and Reguistions Govemning Dispossi of Sewage

Article IV -
(N Surface or ground water intrusion into a septic tank, pump chamber, holding
hnk.orcolocﬂoncym;
(g) Cesspoois:
{h) Saepege pits where site spacific evidence of ground or surface water quality

“Ground water” means a subsurface water occupying the zone of ssturated soil,
. parmanently, ssgsonally, or as the result of the tides. Indications of ground water may
inciude: ' '

(=) Water seeping info or standing in an open excavation from the soil surrounding
the excavation; or v ’ '

(b) Spoborbbtdmofdmwcobforﬂmdudwbrlmml
dominant color in soil, commonly referred to as motting. Mottiing is a historic
indication for the presence of groundwatar causad by intermittent periods of
ssturation and drying, and may be indicative of poor seration and impedead
drainage. Also ses "Water table”.

“Health officer” maans the Thurston County health officer, or a repressntiative
Mbyandunduhdndmwwonofunhumm.udeﬁndlndmpw
70.05 RCW. _ : ‘ :
anﬁnkmw'mnanmwhmuwmma
Wlm“hmdlmm.mhommmﬂm
disposai for the sawage genarated.

=industrial wastewater™ means the water or Bquid carried waste from an industrial

' . These wastes may result from any process or activity of industry, manufactura,

process
trade or business, from the development of any natural resource, or from animal
such ss feediots, poultry houses, or dairles. The term includes contaminated

storm water and leachats from solid waste facilities.

= netaliation fir™ meana a firm certified by the heatth officer to install, modHy, or repair
mm—dummormyoﬁhwmmmmmm
containad in this article.

"instalier” masens a parson meeting the requirements of saction 23 of thia article.

wwhwsmmrnmwwdhmwm
mmnwmmmm&mmp«ay

Wmmry.pumm.ordlw.

*Minor repair” means the repelr of one of the following on-ske sewage system
components: tightiine pipe between g structure and s septic tank; tightline between a

AMENDED June 1, 1906 4-3
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AticlalV_

upﬁcunkmdmdbpoumpomntnpump.ormmmordrdn it shall also
inciude the repiscement of a small saction of the SSAS damagoduthamunofdlggm

into it @8 part of a system evaluation.

_"Modification” mmwwmmmmmumu\oma
e construction, @ repair; or an expension. i: ‘

“Monitoring firm”™ means a firm cortified by the hullh officer to opeuh malrmln.
1 on-cib msyahm

AA"Oponﬂomlcomm numawﬂmmuodfouspodﬁodp«iodbyﬂnhodm

e omear to @ person for.the opsration snd/or Lise of an on-site sewage systsm. The
opulﬂondwﬂmmlwnhhwﬂﬂommuoperwon mniwonanco and

nmmrhgofttnwbjoctmm.owmmm

A ,_'Ordhlryhlgh-\nur rk"mouuturmrkonhm mlms.-ndjﬁdalm
"hmdbyexuﬂrﬂngmbodaandbmh-ndmiﬂmmmmmnndlcﬁm
of watsrs &re so common and ususl; :ndaolongcommodlnnladnuymum

AMENDED Jurm 1, 1960 4-8
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Thurston County Board of Health
Rules and Regulstions Governing Disposal of Sewage

Article IV
mark upon the soll a character distinct from that of the abutting upland with respect to

vegstation, as that condition exists on the effactive dats of this acticle, or as it may
naturally change thersefiar. The following definitions apply where the ordinary high water

mark cannot be found:

(s) The ordinary high-watar mark adjoining marine waler is the elevation at mean
higher high tide; and

(b) The ordinacy high-water mark adjoining freshwatsr is the ine of mean high water.

*Parson™ meens any indlvidual, corporation, company, sssociation, society, fimm,
partnership, joint stock company, or any governmental sgency, or the authorized agents
of any such entities.

“Planned unit developmant™ means a development characterized by a unified ske
design, clusterad residantial units and/or commercial units, and arsas of common open

SpPace.
'Pnltnlmrydulm‘madohleddwmmuhdbyﬂuhwmmmm
prefiminary or final plat approval to evaluate whether a proposed lotofloucnnmaatm
sits and location requiraments of this article.

"Pressure distribution™ msana & systam of small dismeter pipes equally diwibuﬂng
effuant throughout a trench or bad, as describad in the “Guideiines for Pressure
mwwmmmwwam Septanbanm

8s theresfier updated. Also see "conventional pressure distribution.”

'Propqhhrydwluornnﬂnd‘madevhoormﬁnddudﬁodaanmm
gystem, or & componeant thersof, haid under a patent, tradasmark or copyright.

*Pubiic sewer sysiem” mezns 2 sewerags system:

(s) Ownad or operated by a city, town, municipal corporation, county, or other
approved ownership consisting of a collection system and necessary trunks,
pumping facilities and a means of final trestment and disposal; and

()  Approved by or under permit from the Washington state department of scology,
the Washington state department of heaith and/or the Thurston County health

officer.
*Pumpe:” means a person meeting the requiraments of section 23 of this article.

"Pwnplmfkm'nmaﬂmoutlhdbythohnlhoﬂwbmmdhmpoﬂ
wastewatsr or septage from on-siis sawage sysiams.

mmmmwmm-p«mmbwmnmmmm
Washington State Board of Registered Sanitarians.

_AMENDED .1ne 1. 1998 4—10
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"Ropnlr“ means ruhouﬂon byroconwucﬂon addﬂonto ormodmwimor
:lplucarmmofan exlsﬂng on-dhuwaguymm or componen ofthuyttamdue to

. .. "Raserve area” means sn area.of land approved for i mlhtlmofanossw
dodbntadfarmplmnfﬂofmossUponlbfam i

mh.ormpw:anmdhwmfuasm -fam
-+ -occupied or.to ba.ownad and occupied by him/her Amldant,mb,lmltedb :
Mnm lnd:llng. or mpaiing a l'rdt of o

wspendodaolldl(rss) 250 mott WW"”"“‘“ ‘°‘°"’°’""""N

lcn:hon bath, and laundry
orounrphcu Formopupoouolmrag\kﬁwu,w bpenerlly

+ "Shall® nm-mandnﬁoty -

%m- . i af. u. ety VR ChRE b,
. ‘ﬁ;...pmpooadmnpuud This: dmwlng Includes all phn,datdl olsting to property
setbacks: zoning, cdﬁcalmlndomarp&mnhqiuuu.mdwnrpuﬂmm

depending on the specific proposal.

f

AMENOED June 1, 1008 4-11
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wwm-mwmdwmmmmumm
the soif's capacity to act as an acceptable treatment and disposal medium for sewage.

'Solltypo'm»mumicddadﬂcaﬁondfinumpummmm
fragments as deacribad in subsaction 11.2.5. _

=Subdivision™ means a division of land or creation of lots or parceis, described under
chapter 58.17 RCW, now or as hereafter amended, including both long and short

subdivisions, phnnedunldwdopmmb.lndnnblehmp-rks.

“S8A8" or "subsurface soil absorption systemn” meens a system of tranches three
foet or less In width, or beds between three and ten fest in width, containing distribution

pipe within a layer of ciean gravel designed and installed in original, undisturbed soff for
the purpose of recaiving efftuent and transmitting it into the sofl.

»Surface water” means eny body of water, whether fresh or marine, flowing or

contained in natural or artificial unlined depressions for at least four
consecutive months, including natural and artificial lakes, ponds, springs, rivers,

“Trestment standard 1" means a thirty-day average of less than 10 miligrams per [Rer
of biochemical oxygen demand (5 day BODs), 10 miligrams per liter of total suspended

, soiids (TSS), and @ thirty-day geometric mean of lesa than 200 fecal coliform per 100
miliiiters. u

*Trestment standard 2" maans a thirty-day average of less than 10 miligrams per kter
of biochemical oxygen demand (5 day BODs), 10 miligrams per liter of total suspended
mmm).wawwmmdmmmmwmw1m
mil

=Uniform Plumbing Code™ means the Uniform Plumbing Code as adopted by Thursion
"Unlt volums of sewage™ means:

(a) A single family residence;

{d) A mobile home site in a mobile home paric or

(c) mmdmpauymumh not single family
residences or & mobile home park.

“Vartical separation™ meens the depth of unsaturated, original, undisturbed soil of soll
types 18- betwesn the bottom of a disposal component and the highest sessonal water
tabie, @ restrictive layer, or soll type 1A, as liusirated beiow by the profile drawing of a

subsurface soll absorption system:

AMENDED Juns 1, 1998 412
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4.2

4.3

44

4.5

46

4.7

AMENDED June 1, 1088

~ sacretary up to 14,500 gafions per day

4134 An addition - must be served by a conforming 0SS and the
addition shall not reduce the potential for a repair to the
0SS should it fail in the future.

4.1.4 Shall apply requirements consistent with sewerage, water quality
and wasts management plans to proposed systems. These
systermns may be required to be abandoned and connection to
sewer for water quality or health hazard cause or when sewer is

avelable, in accordance with section 7.

- mmmmmmdwmml

system designs and locations approved prior 10 the effective date of thess
regulations shall be acted upon in sccordance with regulations in force at the
time of prefiminary plat approval for a maximum period of five ysars from the date
of approval or untll January 1, 1986, whichever assures the most lenient
expiration date.

A complete, vaiid, unexpired OSSA submitted, but not approved, prior to the
eﬂecﬂvod:hofﬂ\mmuhﬂom

43.1 Shallbaldaduponlnmdtmwmmmﬂomlnmnh
time of application submittal;

4.3.2 May be modified to Include additional requirements if the health
officer determines that a serious threat to public health exists.

A vaild, unexpired OSSAJOSSP (other than for a repeir) approved priorto
January 1, 1885 shall have a validity period of five years from the date of
approval or remein valid until January 1, 1998, whichever assures the most

lenient axpiration dats.
The Washington state department of ecology has authorily and spproval over:

4.5.1 Domestic or industrial wastewater under chapter 173-240 WAC;
and

45.2 Bmmmmmmt.orhgoomm
ultimate design flows above 3,500 galions per day.

mwmw«mmmmwmm
Large On-site Sewage Systam, "LOSS", for which jurisdiction has been
transferrad to the department of haalth under conditions of memorandum of

agresment with the department of ecology.

The heaith officar has authority and approval over systems with design flows
through any common point up to 3,500 gallons per day and via contract with the

4-14
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Thursion County Board of Heaith
Ruiles and Regulations Governing Disposal of Sewsge

Articie IV

8.7

Before a new LOSS Is usad:

8.7.1 An engineer shall stamp, sign, and submit a LOSS construction
report to the health officer within sixty days following the
compietion of construction of the LOSS including:

8.7.1.1 A compieted form stating the LOSS was constructed in
accordancs with the health officer’s approved pians and

, specifications; and
8.71.2 An "as bulll” or “record” drawing.
8.7.2 - The health officer shall conduct a final inspection.

8.7.3 The owner shall:

8.7.3.1 Submit to the hesith officer for review and approval a final
operation anxi maintenancs manual, deveioped by an
engineer, for the installed LOSS, containing any
amendments to the draft manual submitted prior to

approval; and

8.7.32 Obtain a LOSS operating certificate from the department in
accordance with the provisions of Section 18 of this articie.

The owner of a LOSS that has been approved by the heaith officer or
constructad after July 1, 1884, shall:

8.8.1 Obtain a LOSS operating cartificale from the health officer: and

8.8.2 Renew R annualy.

The owner shall renew annually the LOSS operating ceriificats in accordance
with the provisions of Saction 16 of this article.

AMENDED Jurw 1, 1988

Prior to beginning the instakation of sn 0SS or component thereof, a person
proposing the instaliation, repak (exciuding a minor repair), or modification to an
088 shall submit a compiete OSSA to the heaith officer and obtain an OSSP,

The OSSA shalf contain the following, at @ minimum:
8.1.1 General Information including:

9.1.1.1 Name and address of the property owner and the
appiicant, if different; and

ECANNETD
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.description of the site; and
sgumofdﬂm' m supply. If the source is a public
water supply, the name and stats identification number

shal:be included: and

9.1.1.2

AMENDED Juna 1, 1688



Thurston County Board of Haaith

mmmmmmdw

Articie IV

8.1.3.6

8.1.3.7

9.13.8

8.1.3.8

9.1.3.10

8.1.3.11

8.1.3.12

AMENDED Juna 1, 1908

easaments are necessary for the heslth officer's approval
of the disposal system; and

Location, size, shape and piscement of all existing
buiidings on the site showing their reiationship to the
on-sie sewage disposal systems, weills, underground and
surface storage tanks, swimming pools, water supply lines,
property lines and easaments; and

The location of all welis on the subject property and on
adjacent properties within one hundred (100) feet of the

property lines; and

Any septic tank and drainfleid locations on the subject
property and also any on-site sewage disposal systam
location on edjscent property within one hundred (100) feet
::weﬂlﬂngwpropoudwdhontm-pplhnfssh;

Direction of flow and discharge point of all surface and
subsurface water interception drains and ditches; and

Location, size and shaps of area in which on-sits sewage
disposal system is to be installed, distancss from
designated srea to any cuts, banks, terraces, foundations,
property lines, wells (including those on neighboring
property), lakes, streams, swamps, marshes, salt water
beaches, driveways, walkkways, patios, water lines,

~ drainage ditches or fiils shall be indicated; and

Location of soil log holes or sieve sampla holes shall be
spaced uniformly over the proposed drsinfield site and
reserve area. The holes shall be identifiad by numbers. At
least three (3) so logs (2 in the proposad primary
drainfieid area and 1 in the proposed ressrve area) shall
be requirad for eech iot. AddRionai soll logs may be
required by the health officer as dearned necessary. The
number of soll logs may be reducad if adequate soils
information is available. Soil logs shall be provided in
sufficient numbers or detail to allow the determination of

any restrictive layer; and

If the property has been piatied, the appécation shati
contain the lot number and the short or large ot plat

~ number or the piat name If a long piat. Additionadly, if thers

have baan any other iand use actions pertaining to the iot,
the appropriate iand use action number shall be included:

4-24
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91343 Anamow indicating north; and

d&iﬁnmuﬁngﬂnmqulremzh under section
all of the following:

M drawing showing the location of
,voﬂhemodoss and for the reserve

9.1.3.14

'Rmmmmummm.qmmm(szuor
| m(1)lnd|oquabmhy(30)bet. Otmruuiumtybouudu

AMENDED June 1, 1968 4-25
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|

8.1.10 Such additiona! information as deemed necessary by the health

officer.

9.2 For a "minor repair” no OSSA or OSSP is necessary.

9.3  The health officer shall:

8.3.1 lssue an OSSP when the information submitiad under subsection
9.1 meets the requiraments containad in this article.
8.3.2 Chuuufufofmbwlmmos&mdbuMmOSSPh
. sccordance with the fes schedule containad in Appendix A of
Articie |.
9.3.3 Mmmmmmmossx

9.3.3.1

9.3.3.2

9.3.3.3

AMENDED Juns 1, 1008

Fampropowwummamp&.;nOSSAMaxpim
omyurnﬂuﬂnddsofmplaﬂon.'Thhpubdmybe
extended for a single one year period without charge, if
mmbdbyﬁnap_pllummbm
dats. (For an spplication approved prior to
Januuy1.1995ﬂneondmmbdhucﬂon4.4shnl
epply).

Fwapropoulottmmmarepdr.anOSSPshalexplro
three years after the date of design approval. If a building
punitbobhinodduﬂuhﬁmywpulodofvaﬂdly
for the OSSP, the OSSP will be vald for three ysars or as
longuﬂnbuldmpomﬁhvnld.whidvmhgmw.

(For a permit approved prior to January 1, 1985 the
conditions stated in section 4.4 shall apply).

An OSSP may be renewed after k has expired if all of the
following conditions are met: .

l)mmlammﬂnMMunpodﬂodh
Appendix A of articie |; and ‘

b)mnpplummmbmstdﬂn
health officar that there has besn no change to the buliding

sits or development proposal which had been previously
spproved; and
c)mmmmmummmmamal
uympluudmalappncmnmmeﬂodltmm
of the appiication for renewal.

SCAMRNED
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o " 9384  Fora repairthe OSSA and OSSP shall expira one year
aftar the date of appilcation. An exisnsion of one year may
” um«wwmmmwu‘nmmmm
" circumatances, such as difficuk site conditions, abnormal
reinfall, or difficulty in developing an operation and
maintenance manual.; If an:extansion is grented, the

€ - mqukupommatappiiéd"n’mi:‘timofﬂﬁ"’hppluﬂmwﬂl
“ba'the appiicable standards. .

‘repair Is essential to the continued use of the system.
‘of the: 0SS shall apply for a repair OSSA within five (5)

he temporary repair has been made. Such repairs will be
diional requirements necessary 0 assure the repalr meets the

deny an OSSA or 0SSP for the installation of
ples inciude, butiare not limited to:

An arrangement with a management entity acceptable to the
heaith officer, recorded in covenant, lasting until the on-site
yeten is o longer needad, and containing, but not fimied to

0.68.2

- Alogal-easement allowing accees for construction,
operation and maintenance, and repair of the OSS; and

AMENDED June 1, 1669
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9.6.2.2 identification of an adequats financing mechanism to
assure the funding of operation, maintenance, and repak

of the 088.
8.7  The health officer shall not delegats the authority to issue parmits. 5

9.8  The health officer may siipulats additional requirements for approval of a
particuiar appiication if necessary for public health protection.

SECTION 10 _LOCATION,

101 Persons shall design and install OSS to meet the minimum horizontal
separations shown in Table |, Minimum Horizontal Separations:

TABLE|

MINIMUM HORIZONTAL SEPARATIONS
From edge of mmhm From buliding
ltams requiring disposal : sewer, collection,
containment vessel,
sstback component and pump chamber, and | 3nd non-perforated
reserve area distribution box distribution line
Non-pubiic well or 100 ft 50t ' SOt
suction line
Pubiic drinking water {100 ft. 100 ft. 100 ft.
well
Public drinking water 200 1. 200 ft. 100 1t
Spring or surface water | 100 ft 50n 50
usad as drinking wxter :
source™?
Pressurized water 101 107 10t
supply line*
Property 107 NA N/A
decornmissioned weit*
Surface water’ 100 ft 50 ft. 107
Marine water 100 ft. - |son 100
Fresh water : _
Building foundation  [10%.° 5n * 2n
4-28
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feet from the toe of the 10t

1 -&mmwumwu\ommm Pmmum
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Article IV
3

4

102

10.3

AMENDED June 1, 1968

Measured from the ordinary high-water mark.

The hesith officer may approve a sewer transport line within 10 fest of a water
supply line if the sewer line is constructed in accordance with section 2.4 of the
Washington state department of ecology’s "Criteria For Sewage Works Design,”
revisad October 1985, as thereafiar updated, or equivalent.

Before any component can be piaced within 100 feet of = well, the designer shall

‘submit a “decommissionad waler well report” provided by a censad well driller,

which verifies that appropriate decommissioning procedures noted in chapter
173-160 WAC were followed. Once the wetl is properly decommissionad, it no
longer provides a potential conduk fo groundwater, but septic tanks, pump
chambers, containment vessais or distribution boxss should not be placed

directly over the sita.

The heelth officar may allow a reducad horizontal separation to not less than two
fest where the property iine, ezsement line, or buillding foundation Is up-graciient.

The kem is down-gradient when liquid will flow toward it upon encountsring a
water table or a restrictive layer. The Rtem is up-gradient when liquid will flow

away from R upon encountering a water table or restrictive layer.

Thbuﬂ:adtbmmhmdtoommummryfordopestabﬂtyor
other purposes.

Whers any condition indicates a greater polential for contamination or poliution,
the heaith officer may increase the minimum horizontal saparations. Exampies
of such conditions include excasaively parmeable soils, unconfined aquifers,
shallow or seturatad solis, dug wells, and improperly shandoned walls.

The horizontal sspsration between an OSS disposal component and an
individual water well, spring, or surface water can be reduced to a8 minimum of 75
fed.tpondmodmpmvdbymohulhoﬂhulfhnpplmdumm

“ 10.3.1 Adoqmaprobcﬂndhcpadﬂcmm.umﬂpmdcal

seitings with low hydro-geoiogic suscaptibility from contaminant
infiltration. Exampies of such conditions include avidence of

confining layers and or aquatards ssparating any potable water
from the OS8 treatmeant zone or thers is an excessive depth to

groundwatsr; or

10.3.2 Design and proper operation of an O88 sysiem assuring
snhanced treatment psrformancs beyond that accomplished by
meeting the vertical separation and effiuent distribution
requirements deacribed in Tabils [V in subsaction 12.2.8 of this

arlicle; or

L4
(&1

AHNE
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.103.1and 103.2.

AMENDED June 1, 1900
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Adicie IV

10.5.2 A proposed development, prior to the submittal of a formal
landuse application, that proposes using OSS.

10.52.1  Inaddiion to the appiication, the following shall be
submithed: | '

10.52.1.1 A she plan showing the property’s location and
dimensions and the location of soil test pits. Soil

test pits shall be dug as per subsections 9.1.3.11
and 11.3 of this article; and

10.52.1.2 A fes as stated in Appandix A of articie I.

10.52.2  This appiication and review shall constituie neither a vatid
, spplication for purposes of future vesting nor parmission
trom the health officer to install an OSS.

Ve

SECTION 11 _SOIL AND SITE EVALUATION,

11.1  The health officer shall permk only engineers, designers, regisiered sanitarians,
and registerad soil scientists (American registry of cectified professionalsin
agronomy, crops, and soilis) to parform soil and sie evaluations. The heaith
officer may also perform soil and site evaluations.

11.2 The person avaiuating the soil and sits shall:
11249 Record all of the following:

11.2.1.1 Unless a reduced number of soil iogs is authorized by the
health officer, obesrved conditions in soll logs fromat
isast:

- 112114 Two test pits in the inltial disposal component; and
11.21.1.2  "One tast pit in the reserve area.

11212  The ground waler conditions, the date of the obeervation,
- and the probable maximum height;

11.2.1.3 The topography of the site;
11214 ‘The drainage characteristics of the site;

11.2.1.5 The existance of structurally deficient solls subject to major
wind or waler erosion events such as slide zones and
dunes;

AMENDED June 1, 1000
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Canplywmwbeﬂmdmbmqum:ﬂpmmmm
OBSP,WU'G[ verational certificats issued for the system.

e

i erom

P06 'dmumwuaduswwmm
o of o spohy

211 pmpoalna mmmmﬂmmmm

WWI"V

212 'mmmmmm‘immmmmuwmm
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Rm:}dwmmdsw

21214 ' %mmuwmmmﬁdmum. This
maylmmmformaﬁongahndhlpmjedmm“nohdh
subsaction 10.5 of this article;

2122 Where & subdivision with individusl wells is proposed:

21.2.21 c«mmdud\lotbaﬁowﬂoo-botmduwmr
applypmhdbnmbmwlmhﬁnbtlhu;or

21.222 mmmhmwmm

21.23 Mmaubdwmwbawwdbylmdtywaqmp
M.deWACM:MWACZM1

shall be met. This will include weZhead protection when
appiicable. .
2124 Mmprdninuywwdofawbdvhbnhmud.

prwblonofntb.ﬂmldllogp«ptopoudht.ummo
mmmmmwmmlm allows fewer.

soll logs;
21.2.5 Detsrmination dﬂuninimmlotdnormiimmbndmw
' wmmummmwnmmn:

21.251 METHOD |. Table V1l, Single Family Residence Minimum
_ LotS!moernkmLmdNuRathPorUnﬂVoluma
dw.mnﬂimnbtmmundpsdmh
family residence. Fordevelopnmboﬂmmmslngb
funﬂymbum.ﬂnnﬂnlnmhndmshownm
roql.nhdforuehwﬂvohmofw.

TABLE VII
MINIMUM LAND AREA REQUIREMENT |
SINGLE FAMILY REBIDENCE OR UNIT VOLUME OF SEWAGE
Type of Soil Type (defined by section 11 of this articie)’
waterSupply [ 40 1B | 2A.28 3 4 5 s
05 | 12,500 q. | 15,000 aq. | 18,000 sg. | 20,000 sq. | 22,000 8q.

Publlc acre” ft f. ft f ft

individual, on or fo '
aach ot 1 acre’ 1 acre 1 acre 1 acre 2 scres Z-aps

AMENDED Jurs 1, 1999
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bé inatalied In sol types 18 or 2 through 4 that are

included In the liet of Catsgory | soil serles in Chapter 17.15 of the Thursion
.- _-CountyCode (Critical Areas Ordinance), pressure distribution is required, at a

AMENDED June 1, 1908

nimum. In

restrictions found In Table 3of

addition, for thoss Catsgory |:soll series tha minimumn lot size
cmpu-n.wm-pm.mwmmm

2 can be installed.

METHOD 1. A minimum land area proposal using

2125217

i
{

21282112
2125.2.1.13

r
[ ]

m
(=~ |
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Rules and Regulations Governing Disposal of Sewage
Article IV :
- 21.2.52.1.14 Possibie use of allemative systems or
designs;
21.2.52.1.15 Existing encumbrances, such as listed
. in subsections 9.1.3.5 and 11.2.1.7:
and

21.232.1.18 Any other information required by the
health officer. ‘

2128522 Shows development with public wartsr supplies
~ having: v

21.2522.1 At least 12,500 square feet ot sizes per
singls family residencs; and

2125222 No more than 3.5 unit volumes of
sewage per day per mfw famly
residences.

212523 Shows development with individual
water supplies having at lesst one acre
per unit volume of sswage; and

212524 Shows land arse under surface watsr is
not included in tha minimum land ares
caiculation.

21.2.6 Regardiess ofvdichnnﬂndhuodfnrdaumiﬂng requirad

' nﬂmmlotslzuormkinunhndm.mmaxhwmduuty
pamiﬂadha.sliuohﬁlymlduwenoruitmmpum
The appiicant or his/her represantative shall submit to the haalth

officer information

of fleid data, pians, and reports

supporting a conciusion the land area provided is sufficient to:

21.2.8.1 install conforming OSS;
21282 Auumptuunﬂbnofmumforpmpoudmd

existing OSS;

21263 Properly treat and disposal of the sewage; and

21284 Minimize public health effects from the accumutation of
contaminants in surface and ground water.

2127 Evidence that a minkmum of twenty-four (24) Inches of original,
undisturbed and unsaturatad soll exists above the maximum

AMENDED Juns 1, 1960 4-58
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Ruhfvﬂﬂqubﬂaumohpoddw

_ saasonal water table, a layer of creviced or porous bedrock, or
... any other restrictive layer. Certsin climatic, soil permeabliity,
7 slopg and system configuration factors can exist which would
' ..., indicate that the required depth may be Incrassad or dacreasad.
" In order to decreasa the depth, sufficient technical justification
. must be developed and submitted that wil:

Allow installation of conforming OSS;
mvaﬂonofmlmufoulpmpowdmd

Amnmpumnsﬂdmoduw

Amnmvlﬂondmmdutamsmwﬂldunwﬂ

depths will exiet in proposed drainfiaid and reserve areas,
il as sreas inmediataly downsiope, when the sysiem
brudywbelnmled and

Assure minimizing of adverse public health sffects from the
acamuaﬂmofeonmuhmrfacamdgnund

Thopmpoullamwimmmmnemshd!ym
mmmmmcwmyweuwm

_ landm requiunenb of subsection 21.2.5 of this article;

‘,AA,.prublcuwtympombhforopulﬁonmdmmm
' 'ohlﬂnOBS,orllhgbhdwwownhgllﬁ\oos&

SR .'2«1_3*:“2:3& L under section 8 of this article

AMENDED Jurs 1, 1908 487
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vanmmmowdw'

|

21.3.24 An overall dansity not greater than 3.5 single family
' residences or unit volumes per acre; and

21.325  Extinguishment of the dead covenant and highar denstty
development aliowed only when the development connects
bmm

214 The haalth officer may:

2141 Albwhdmlonofhamtohmbﬂhdnmdorm
right-of-way in & Method |l determination under subsection
21.2.5.2 of this article to be included in the minimum land srea

calcuistion if:

21.4.1.1 mmwummm«mmmﬂu
' perimetsr of the development; and

214.1.2 The road or sirest right-of-ways are dedicsted as part of

21.4.1.3  Lots are at least 12,500 square feet in size.

214.2 Require a preliminary design for one or more proposed iots prior
to preiiminary or final approvai of subdivision proposais in order to
verify that a proposed lot or lots can meet the requirements of this
atticle. If a preliminary design is required, the following shall

apply:
214.21 At a minimum, the following is raqdmd:
21.4.2.1.1 Lot comers shall be marked and shown on the
prefiminary design;
214212  Test pits shail ba dug where the disposal

and the reserve area are proposad to

- component
be locsted on sach ot for purposes of devsioping

214213

soll logs;
After the soils investigation, the project designer

~ ghall submit a design to the health officar for sach

lot indicating the proposad locations of the disposal
component and the reserve area and the
specifications of the disposal component.

21422 Upon finding a preliminary design accsptable, the hesith
officer shall approve the praiiminary design. The spproval
of the preliminary design indicates that, for subdivision

purposes, the proposad lot or iots can meet the

AMENDED Jurs 1, 1989
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21.423  Aprell design shall ba considered vald for @ period
ofﬂmyoammmmnwuwmuadwrdmlf
nnedvedprelnimryuppronl

_w__mlndvldmnohwimhmeboundwh of an
requirsments of these ragulations.

.Inmuﬁonohnoss whemﬂmmhknumhndnm
; mmotbcnm.onrywhmnlloftho

a legal lot of record creaiad prior to

21,452,

used, thopenonmpomibloforﬂn
oﬂhafolowlngpriortoﬂndnppravllofmo

Amoenmnim 4-59
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Attide IV

administrative costs). The bond and agreement shall be to the
satisfaction of the department and other appiicabile agencies and
the depariment's legal counsel. The heelth officer may releass a
portion of the bond or surety when he/she is satisfied that a
portion of the project is compiets and has been certified by the
sppropriate agency or person, The portion(s) released shall not
be in increments lass than thirty-five (35) percent of the project

22.1 The health officer may investigate and take appropriate action to minimize public
haalth risk in formafly designated arsas such as:

- 22411
2.1.2

213

2214
22.1.5

216

217
2218

219

Shelfizh protection districts or shellfish growing sreas;

Sale Source Aquifers designated by the U.S. Environmental
Protection Agency;

Areas with a critical recharging effect on aquifers used for potable
water a8 designatad under Chapter 17.15 of the Thurston County
Code (Critical Areas Ordinance);

Designated public water supply welhead protection areas;

Up-wadunnna&adylnﬁwﬁngmmwﬂﬂu
designated for swimming In natural waters with artificial
boundariss within the waters as dascribed by the Water

Recraztion Facilities Act, chapier 70.90 RCW,

Aress designatad by the Washington state department of ecology
as spacial protsction areas undar chapter 173-200-090 WAC,
Water Quatity Standards for Ground Waters of the Stats of

Washington;
Wetiand aress under production of crops for human consumption;

Frequently flooded arsss delineated by the Federal Emergency
Managament Agency; and,
Areas identified and definested by the board of health In

consultation with the secretary to address pubiic haalth threats
from on-site systems.

222 The bosrd of health may impose more stringent requiraments on new
WNMMMMMMWM
devsiopments in araas of special concem, including:

AMENDED June 1, 1908

480

PFCAHRRNRED




AMENDED Juns 1, 1000

m
(-}

CAMNN

Lot



Thurston Courdy Board of Hesith

Rules
Article

lnr;dﬂomueommmuddw

————

23.88.2 Certification suspension shall be & specific period of not

luuhnonemnmthormomﬂmmmyur. The
iﬂ\ddunlaﬂnnonmn“lpplthﬂﬂngbﬂn
suspension period

muudmmnwmmmum
responsibilities and requirements. Exceeding one
suspension in any one yesr period or two suspension in
any three year pariod will result in revocation of
certification. Al suspensions shall carry over from one
certification period to the next. An Individual or firm on
unpemionwllnotbonlomdbdalgn.mn.pump.or
‘ mmmmmwum.

23.8.8.3 Revocation is the complete denial of the rights and

23.8.9

23.8.10

privieges associatad with ceriification of an individual or
firm. Mlndmwﬂmmmuanhubun
mmmumnmmmnu
ammmmmmmmmma
revocation. An individual or firm seeking recertification
mmmwm:lhroqwm‘for
obumngnn-hlﬂ-lcuﬂﬁuﬁonprbrtobmnhmcuﬁm

&Mm.lnammm.hm%umbnswa,
bouddpromondmnﬂmmmmm '

' mmmw..mummummmm

mqwumnhofmbuﬂdamdmmdpoluec.pmoodum.m
guidelinas, and the requirements of chapter 18.43 RCW.

mm,h-mwm.mmmhmsm
mmw&mm-mmm
mmmhammmmn

Wumammmm.m-w

Wm

24.1 vamalbecormndonuh-by-mbubufolows:

24.1.1

AMENDED June 1. 1088

ﬂnpmcaduncmhlnodharﬁdolofﬂnmtuonm
Sanitary Code shal be followed:

4-73
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rom specific requirements In this article for OSS8 under 3500

s+oeedie contained In article | of the Thurston County
'Code has been followed; and
of this sricie will result in significant

_Uuhulmmcuwlfuwrdbmmy
ad waivers for thelr records.

briit @ praviously v ‘denied walver
beaction 24.1 of this article for 088
4.2 of this article above for a LOSS

25.1.4 May make inspections o detol
construcied and operated within the law and stated conditions;

25.1.2 ghall enforce the;provisions of this articie; In/accordand
s it enforcement o disclpl sry actions or sy other legal proceading
authorized by law, iInclu ng'but not limitad to any one of a combination of the

following:

%)

AMENOED June 1, 1908 474
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. Reguiations Goveming Disposal Sewage
25.2.1 lnfumdﬁﬂnbmmmmmed
hhummfﬂceforownuiapplcant.hmhdnndmom
problems:;
2522 OM«-dlmchdMUnmandforopauordUnOSStndIor

mmmammmmmdmm:

2523 Denial, suspension, modification, or revocation of permits,
approvals, or certification; and

2524 Civil or criminal action.
- 2583 Qrdanwﬂnﬂzaduﬂalhhucﬂmlndﬂ.ﬂnfolm:
'25.3.1 Orders requiring corractive messures necessary to effect

compiiance with this arficle. 8uch orders may include a
compiiance achadule; and

25.3.2 mmmmmmmwmmossapuﬁon
ofﬁnOSSorinmbbﬂnOSSmﬂldlmm.
mmmmmwwm articie are obtained.

254 &mmwmmmmmmmm
described in article |.

255 mammmmuhmuuuwmmos&.mossp.orﬁ
. operstional certificats, or to revoka, suspend, or madify @ required OSSP, or

operational certificats of any person who has:
. 28.5.1 : Flﬂedorraﬁuadtacanplywimmnprwidomofmhwﬂda.or
gnsysodwsm»brypmvidonormbngmmopu:ﬂonofm
: OF
255.2 Obtained o atiempled o obtain a parmit or any other required
certificata or approval by misreprasantation.

28.1 The violation of any provision of thia articie is designated as a civil infraction
pursuant to Chapter 7.80 RCW as foliows:

268.1.1 vaidaﬂmmﬂngmhqmﬂﬂomormyhmdbpubﬂc
bealth is a Class 1 civil infraction. Each day of any such violation
le a ssparate cvil infraction. A notice of infraction shall be issued

in accordance with article {.

AMENOED June 1, 1909 4-78
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AMENDED June 1, 1909

(b) mmmmmmwwmum

- (e) omnmandomnmw!mmmdhmhgal
pumpar.whoulriﬂdbmdulwhonJmmyt 1899; and

(d) mm:bu-mdmammmbllcomod
uum.whouwudbmwaluplmmemryL 1888; and

(o) mmb«mmllhnmhmhmmafh
_ mﬂbmlholnuniwpamﬂumn%’lym.

27.3.3 mmmmumfummu

Mumhmdmmmmmhnmqt
Nopunmmymmommmmum v

27.3.4 AdemnmptuumuvalMlmulnum.

department
any wlid:mpmoflhunmadeddonmm
appeal.

2735 Auhoﬁumouhgoﬂhoﬂoudouppuh. lndmlhthtmuthg
heodmnceodhguhmuyw.hmbulofﬁmmm

elect a chair and vice chair., The chair shall preside at all

ﬂnBourdoprpuhMliytohurmddodda

Scope of guthority.
lppcnbofdbdplnﬂyacﬂomhbmpumbudionzs-mhauﬁm‘or
: mnrs_wﬂﬁaﬂonhmdakauaMm.m.mmr.or

monitoring speciaiist. mmwmmmmmdh
lmmmbrnofm. The Board

' Domlmdulmﬂﬂhmdfld

417

-
L]
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forms shail be accompanied by an
quwkﬂdo | of this Code.
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Adicle IV :

27.7 Procadure gt hagrings

27.7.1

27.7.2

2773

27.74
27.7.5

(a)
(®)
(o)
(d)

(®)
n

21.7.6

(=)
(b)

AMENDED June 1, 1890

Mnm&nlmhenﬂmouppubanoponthpuwch
;ocnwfonnancawlﬂlﬂn()meublc Mesting Act, Chapter 42.30

ﬂnmbhunnmmmpedmﬂnwwh
Appeiiant(s).
At hearings of appeals, evidence, hdudimhumywidmoa,h .

mbblflb!hotypoonwhidimaomuypmdaum
are accusiomed to rely in the conduct of their affairs. Evidence Is

mmmwnummmqmwwum
mmummmmhwm:sdm
Tmymalbahbnlthurimuuymodhormrmﬁm
Mmmmwmdmmmu
TheDapummwlllmhhlherm. including all withesses
and documentary and physical avidance.

ThAppduanmlbmo.mmdlwﬁmmd

and physical evidence.
WWMMMMhmmM
Appefiant's case.

’Mmmm«ummwuwmny.mmg

ltﬂedbmmnmonbymnpposhgputy.
dengugmwnormmﬂonbyﬂuw
mwamwnw
ThoBouﬂoprpubmuy.ltmm.ukquﬁﬂom._M
additional

addmmmfonmﬂm.ormhunonyof
EadipanyﬂulhavoUnfolowlngmuandm
appeal:

To presant and examine witnesses.
Tomwudmuymm evidence. .

479
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mmmmmowdm

Adicle V.

(¢) To cross-exsmine opposing witnessas on any imatter proper for
cross-axamination. 4

(o Tompmesnt hmmom be representad by an tiomey.

anytlmobdoueondunbndmemﬂnon
"mpod“ﬁnaouddmhmmorhwwbuwngormm
such:visit and & yach p iy to be present. No party shal
,mwmmmmwwmwdwmwm

"m”""'ﬁ“wwwwmwmmmwm

| 57.10
s e 204

; ,attfwhearlmulhhnodbﬂnenﬁorowd
"‘__yj_‘«adoddonmanappaal A tie vote

LoZT A0 ‘-Docbiom:‘of tho‘ Board of Appuh shall be by majority vote of the

‘*'tThadochlononmnppodahalbohwﬂﬂm signed by the Board
, member who served as wnmmwwl

. ity saven (T) Do tha oaring.
be filed with the Department for sppropriate action.

oo 74047 - The decision of the Board of Appeals shall be the final decision of
mmmmmmulwmﬂnma

2711 WMWMWWWWMBMMWMM
' any' ed party to' Court within twenty (20) days from the

AMENOED Juns 1, 1980
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27.12

27.13

27.14

27.18

date the decision is delivered to the Appeilant or was deposited in the U.S. Mail
by the Board of Appeals under Section 27.10.3.

Apcegrance of faimess.

27.12.1 in order to assure the appearance of faimess in matters under
consideration by the Board of Appeals, no person shall have an ex
parte contact with Board of Appeasls members regarding such
matter, and no person, including govemment officiais and
empioyees, shail attempt to intarfers with or influence the Board of
Appeals outside a public hearing.

27.12.2 mmummmm«mhw
hearing or discussion in which he or she may have a direct or .
indirect financial or parsonal interest or in which such conduct or
participation would violate any rule of law appiicable thereto.

Somoutation oftime. In computing any period of time, the day of the act from
which the designatad period of time begins to rin shall not be included. The last
d:yofﬂnpuiodnmpubdahlbchwded,unbultha&wrday. Sunday,
or a County legal holiday, in which event the period runs until the end of the next
daywhlchhndlhuaSahnday.&MayoraCanlyhmlboidqy.

Supclementsry niies. The Board of Appeais mey sdopt suppiemental rules of
procedure consistent with this Resolution and other governing law. A copy of
mmmlunummmmmunmbbbrm
inspection and copying. :
mmmumwmmﬁmmmzwmﬂ
as amended, and any applicable court rules. '

SECTION 28 SEVERABILITY.
lfanyprwldonofﬁlarﬁdeahnpplaﬂmbmypemnwwwmhhddhmu. .
mmamm.uhmpmmmmmmwmu

AMENOED Juns 1, 1508
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CERTIFICATE OF SERVICE

THIS IS TO CERTIF Y that a copy of*the’ attached Amended

Appendix to Opening Brief of Appellant Interested Parties was served

June 8, 2006, on the following individuals by depo ting the same in the .
. United States Mail with postage paid addressed to the following:




