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I ASSIGNMENTS OF ERROR
Appellate asserts the following assignments of error.

1. The Trial Court erred in entéring its Order of April 29, 2005
partially granting respondent’s motion for summary judgment.

2. The Trial Court erred in making the followmg October 26, 2005
Findings of Fact and Conclusions of Law.!

9 2.5 Agreement:

- On July 7, 2000 the parties executed a Prenuptial Agreement.
Respondent executed the agreement before petitioner. Petitioner
signed the document after the rehearsal dmner in the late evening
hours on that date.

L. Husband is an extremely successful business owner. Wife
was hired by husband in March 1994.

2. The parties became engaged in late 1998 or early 1999.

3. Husband’s net assets were approximately $25 million and
wife’s were approximately $8,000.

4. At the time of the engagement husband informed wife that it
would be necessary to enter into a prenuptial agreement.

5. Husband began working with his attorney on the drafting of a
prenuptial agreement in January 2000.

6. Husband repeatedly informed wife that she needed to find
independent counsel to represent her and to negotiate with husband’s
attorney.

7. Wife took no action to find an attorney for several months, in
part because she believed that she needed a draft agreement to
bring to an attorney.

! The entire Findings of Fact and Conclusions of Law (CP 1814-16, 1817) are set forth
above to provide context. Error is assigned to those parts that are set out in bold font.



8. OnJune 20, 2000 wife was provided a draft agreement. It
was not a complete agreement, as it had blanks in provisions
regarding death or dissolution and did not purport to be so. Unlike
the agreement ultimately signed this agreement provided that
the earnings of each spouse would be community property. It
was substantially different than the agreement ultimately
provided to wife’s attorney late on July 5. Wife read through
parts of the agreement.

9. The June 20, 2000 draft agreement was provided only 18
calendar days before the wedding. The Fourth of July Holiday also
fell during the interim period. The draft was received too late to
provide time for meaningful negotiation and full advise [sic].

10.  Wife’s failure to find an attorney after June 2, 2000 and
before July 5, 2000 did not amount to a voluntary
relinquishment of her right to the assistance of independent
counsel in the negotiation of the agreement.

11. On July 5, 2000 wife contacted Marshal [sic] Gehring, an
attorney, through another employee of husband. She met with the
attorney, Marshall Gehring, that day. Wife did not supply the June
20, 2000 draft to her attorney as he said he would obtain it from
Richard Keefe, husband’s attorney.

12. On the night of July 5, 2000 wife’s attorney received a draft
document by fax from husband’s attorney. This document basically
is the one that was signed on July 7.

13.  On July 6, 2000 wife’s attorney reviewed the proposed
agreement. His review was limited to major areas as he did not
have time to review the agreement in detail. He did not have
time to and did not make a financial analysis of the agreement.

14.  OnJuly 6, 2000 wife’s attorney spoke to husband’s attorney
about several specific concerns he had with the proposed agreement.

15.  Onthe morning of July 7, 2000, Mr. Gehring faxed a letter to
wife, copied to husband’s attorney, outlining his five major areas of
concerns. Mr. Gehring advised wife not to sign the agreement but
also told wife that he recognized that this might not be practical from



her perspective. Wife’s attorney indicated to wife that a side
agreement to negotiate the five areas of concern could perhaps be
entered into between the parties.

16.  The wife signed the prenuptial agreement the evening of July
7, 2000 after the rehearsal dinner at the Seattle Tennis Club had
concluded. The parties’ wedding ceremony was set for the afternoon
of the next day at the Seattle Tennis Club with approximately 250
invited guests.

17.  On July 8, 2000 at the Seattle Tennis Club the parties signed
a side agreement to negotiate regarding only the five specific
points set forth in Mr. Gehring’s letter of July 7, 2000. The letter
required that any amendment be executed not later than October 7,
2000.

18.  Husband acknowledges that the prenuptial agreement
standing alone is substantively unfair and did not make fair and
reasonable provision for wife in the event of death or dissolution.
Husband contends that the First Amendment later executed cured
this defect.

19. By summary judgment order dated April 29, 2005, the
court had previously concluded that the Prenuptial Agreement
executed July 7, 2000 and the First Amendment to it executed
August 28, 2001 were substantively unfair to wife who is the
economically disadvantaged party in that the agreements taken
together did not make a substantively fair provision for wife in
the event of death or dissolution.

20.  Wife had worked for husband for approximately six years
prior to the marriage and was familiar with his assets and liabilities.
Her familiarity with husband’s assets and liabilities made further
formal disclosure beyond the exhibits to the prenuptial agreement
unnecessary. This constitutes full disclosure of financial assets by
both parties.

21.  The July 7, 2000 agreement severely limited wife’s
community property rights. The agreement effectively allowed
husband to control the creation of community property. Only
wife’s salary and, in effect, $100,000 of the husband’s salary was



considered community property. Any value accruing by reason
of husband’s labors on his separate property business were his
separate property.

22.  Wife’s attorney made every effort to advise wife of the
problems of the proposed agreement, but the amount of time
available and the other circumstances present after he received
the complete agreement and before the wedding ceremony
prevented him from being able to fully advise her of all her
rights or to negotiate an economically fair contract.

23.  Because of the impending wedding wife was faced with
the choice of the humiliation of calling off a wedding or signing a
substantively unfair document.

24. Wife contributed to the procedural defects but the court
specifically finds that wife’s psychological makeup has no legal
relevance in terms of establishing duress, coercion or whether her
decision to sign was voluntary.

25.  Itis undisputed that wife had the legal capacity to enter into a
contract in the traditional sense.

26.  Wife did not sign the July 7, 2000 agreement after
receiving independent advice and with full knowledge of its legal
consequences. Considering all of the circumstances, wife did not
voluntarily and knowingly waive her rights to a fair, just and
equitable division of property by signing the agreement.

27. Following the signing of the July 7, 2000 agreement and
the July 8, 2000 “side letter,”, [sic] negotiations were limited to
only the five points in the side letter. Wife had no reason to
believe the entire agreement was open for renegotiation and, by
the terms of the “side letter,” it was not. There was no
opportunity to renegotiate the agreement as a whole to create an
agreement that made substantively fair provisions for wife in the
event of death or dissolution. A substantively fair agreement was
no longer possible as the terms of the “side letter” so limited the
areas of negotiation. Procedural fairness that would otherwise
allow a knowing and intelligent waiver of a substantively fair
agreement could not do so under these circumstances. As the



scope of the negotiations allowed by the “side letter” were so
specifically limited, the fact that there was sufficient time for
independent review and for the advice of counsel was insufficient
to cure the defects of the first agreement.

28.  After hearing all of the evidence, the court affirms the
prior ruling on partial summary judgment rendered April 29,
2005. The July 7, 2000 agreement as amended by the first
amendment dated August 28, 2001 did not make substantively
fair provisions for wife in the event of death or dissolution, i.e.,
they are not substantively fair.

29. The deadline in the side letter of October 7, 2000 for the
execution of the first amendment was abandoned.

93.2 Agreement Not Enforceable:

1. The husband has not met his burden of proving that the
agreements are either substantively fair, or absent that, were
procedurally fair. Substantive fairness is evaluated as of the date
of signing and not as the date of separation.

2. The Prenuptial Agreement signed July 7, 2000 and the
first amendment signed August 28, 2001 are not enforceable.

3. Washington law does not assign the burden of proving the
enforceability of a prenuptial agreement by gender. The test for
enforcement of a prenuptial agreement under Washington law is
gender blind.

4. The test of enforceability of a prenuptial agreement under
Washington law does not discriminate against men.

5. An order should be entered herein declaring the
prenuptial agreement signed July 7, 2000 and the first
amendment signed August 28, 2001 unenforceable and without
legal effect.

6. This case should proceed to trial on property,
maintenance and other financial issues.



3. The Trial Court erred in entering its Order of October 26, 2005
declaring the prenuptial agreement and first amendment to
prenuptial agreement to be unenforceable.

4. The Trial Court erred in entering its October 26, 2005 Order
denying appellant’s motion for reconsideration.

5. The Trial Court erred in setting a trial date for resolution of
dissolution property issues by its Order of October 26, 2005.

6. The Trial Court erred in granting respondent’s attorney fees in
the Orders of December 12, 2005 (two orders) and March 14,
2006.*
II. Issues Pertaining to Assignment of Error
1. Was it error for the Trial Court to enter partial summary
judgment on April 29, 2005 because of the existence of disputed genuine
issues of material fact as to, for example:
» contract integration, and the reasonableness and fairness of
the integrated Agreement; and
*  Whether there was adequate consideration for the
Agreement?
2. Is the fairness and reasonableness of a marriage agreement
never to be measured at the time enforcement is sought instead of when it

was entered into? When was the fairness and reasonableness of the

Agreement in this short-term marriage to be measured?



3. Under all of the circumstances, and on de novo review, was
the Agreement of July 7, 2000 and August 28, 2001 fair and reasonable?

4, Under all of the circumstances, and on de novo review, did
respondent voluntarily enter into the August 28, 2001 Agreement?

5. Did the August 2001 Agreement ratify the July 7, 2000
Agreement?

6. Under all of the circumstances, including respondent’s
attorney’s recommendation that she sign the First Amendment, which she
signed, did respondent voluntarily enter into the July 7, 2000 Prenuptial
Agreement as ratified by the August 28, 2001 First Amendment?

7. What is the significance of the notary acknowledgement of
respondent’s signature and her attorney’s certificate that form part of the
First Amendment? To what extent can appellant rely on them?

8. Is appellant entitled to specific performance of the
Agreement and are the parties required to arbitrate the property issues in

this action?

(...continued)

% Judge Halpert recused herself from this case following her unsuccessful effort to
mediate a settlement of this matter. Judge Greg Canova was then assigned to it. He
entered the March 14, 2006 Order. CP 2390.



9. Under principals of equity, should respondent be allowed to
accept and retain the significant property and gifts she received because
she signed the Agreement and now seeks to invalidate that Agreement?

10.  Did respondent violate her duty of confidentiality and fair
dealing by secretly harboring a belief that she could get out of the
Agreement despite signing 1t?

11.  Under the nuptial Agreement, was respondent entitled to
the attorney fees that have been awarded to her?

12.  Is appellant entitled to review as a matter of right, or
alternatively to discretionary review, of the Trial Court’s decisions in this
case?

III. STANDARD OF REVIEW

The Trial Court’s grant of partial summary judgment in this case is
reviewed de novo to determine if respondent is entitled to summary
judgment as a matter of law or if there is any genuine issue of material fact
that would defeat summary judgment. Michak v. Transnation Title Ins. Co.,
148 Wn.2d 788, 794-95, 64 P.3d 22 (2003).

This case is about the enforceability of pre- and post-marriage

agreements under the “two prong” test “Matson/Foran test” of In re



Marriage of Matson, 107 Wn.2d 479, 482-83, 730 P.2d 668 (1986) and I re
Marriage of Foran, 67 Wn. App. 242, 249, 834 P.2d 1081 (1992).3

The standard of review of legal issues is de nové and, therefore,
this Court may substitute its judgment for that of the Trial Court.
Skamania County v. Columbia River Gorge Comm 'n, 144 Wn.2d 30, 42,
26 P.3d 241 (2001).

The first part of the two prong Matson/Foran analysis is entirely a
question of law unless there are factual issues which must be resolved in
order to enable the court to interpret the meaning of the contract. In re
Marriage of Foran, 67 Wn. App. at 252, n.7; see also, Berg v. Hudesman,
115 Wn.2d, 657, 668, 801 P.2d 222 (1990).

The standard of review for the second prong of the Matson/Foran x
test is also treated as a question of law to be viewed in light of the Trial
Court’s undisputed findings, or those which are supported by substantial
evidence and support the court’s ultimate conclusion. Foran at 251.

III. SUMMARY OF THE CASE AND ARGUMENT

This was a short term marriage of about 54 months. The wife, who |
is highly educated, had virtually no assets when she married her multi-

millionaire husband.

* A Prenuptial Agreement of July 7, 2000, a side letter of July 8, 2000 and a post-
marriage Amendment of August 28, 2001, are the subject of this appeal.



After stalling for months to retain an attorney to represent her in the
prenuptial agreement negotiations, the wife finally employed an attorney
virtually on the eve of her wedding. By then, it was too late for her attorney
to negotiate for his client or do little more than critique the existing draft
agreement prepared by the husband’s attorney, which he did in a letter to his
client in which he recommend that she not sign the agreement. She signed it
anyway and married the next day.

Because of the circumstances, the parties also signed a side
agreement on the day of their wedding agreeing to amend the Prenuptial
Agreement after they returned from their honeymoon.

After their return, and following a series of negotiations that spanned
over a year, during which the wife’s attorney’s pre-marriage objections to
the Prenuptial Agreement were resolved, the wife’s attorney advised that she
sign the Amendment. She signed the Amendment about 14 months after her
wedding. In the attorney certificate signed in connection with the
Amendment, the wife’s attorney certified he had fully advised his client of
her property rights and the legal significance of the Amendment and that his
client acknowledged her complete understanding of the legal consequences
and terms of the Amendment. At the same time, the wife’s signature on the

Amendment was acknowledged by a notary who attested that the wife

-10-



acknowledged to the notary that she signed the Amendment as her free will
and voluntary deed for the uses and purposes mentioned in the Amendment.

The Amendment also ratified the Prenuptial Agreement and was
integrated with it to form one Agreement.

Before signing the Amendment, the wife and her attorney discussed
her “outs” if she later wanted to try to get out of her agreements and that she
could successfully renounce the agreements because she lacked “bargaining
power” when she signed the Amendment.

The husband knew nothing of this. While he insisted he and his wife
needed a nuptial agreement because of their hugely disparate wealth, he
believed his wife had signed the Amendment in good faith, as did he.
Consequently, the marriage continued, as did the wife’s job at the husband’s
company, and the husband continued to follow the Agreement and to shower
gifts and other financial rewards on his wife and her children, all of which
she accepted.

After about 50 months of marriage, the wife walked out on her
husband, started a divorce action and renounced her mé.rriage Agreement.

On April 29, 2005, Judge Helen Halpert granted partial summary
judgment in favor of the wife declaring that the July 7, 2000 Prenuptial

Agreement (singular), as a matter of law, did not make fair and reasonable

-11-



provision for the wife.* The Court also rejected the husband’s motion to
arbitrate property issues as required by the Agreement.

The Court did not consider the reasonableness and fairness of the
integrated Agreement which did make a fair and reasonable provision for the
wife. The Court then erroneously set a trial on the sole issue of whether the
wife had “voluntarily” entered into the nuptial “agreements” (plural)
pursuant to the second prong of the Matson/Foran test. In doing this, the
court deprived the husband of the benefit of his right to a first prong analysis
of the integrated Agreement.

Moreover, whether there was, in fact, an integration and, if so,
whether the integrated Agreement was in fact fair and reasonable under all of
the circumstances, were material disputed issues of fact that precluded partial
summary judgment.

Following trial, the Court found the wife had not voluntarily entered
into the two agreements. It also recognized it was “making new law” by not
applying existing law to the resulting integrated Agreement.

Subsequent attorney fee orders were entered at the wife’s request,

contrary to the terms of the marriage agreements.

* In so ruling, the Trial Court considered only the July 7, 2000 Agreement as this Order
states, in part: “The court is satisfied that the agreement [singular], as a matter of law,
does not make fair and reasonable provision for [the wife].” Clerk’s Papers 1104.
Therefore, she was entitled to partial summary judgment.

-12-



Assuming defects in the negotiation procedure and substance of the
origl;nal July 7, 2000 Prenuptial Agreement, those defects were cured when
the wife signed the August 28, 2001 Amendment on the advice of her
attorney. The integrated Agreement fully satisfied the first prong of the
Matson/Foran test in that, as a whole, it made reasonable and fair provision
for the wife. The Trial Court disagreed believing that, however fair the
integrated Agreement may be, the wife lacked bargaining power when she
signed the Amendment. Therefore, her execution of the Amendment was
not voluntary under the second prong of the Matson/Foran test. In essence,
the Trial Court erroneously allowed the second prong of the Matson/Foran
test to trump the first prong as to the Amendment. !

The Trial Court’s resulting refusal to enforce the arbitration clause ‘
was erroneous and inconsistent with existing law. The subsequent awards of |
attorney fees were also contrary to the parties’ Agreement.

The case was then set for a trial on property division issues and Tom
Bernard appealed.

By a ruling on January 3, 2006, the Commissioner of the Court of
Appeals held this matter was appealable as a matter of right, because of the
Trial Court’s denial of the husband’s arbitration demand. Gloria reserved

her right to contest this ruling in this appeal.

13-



IV. STATEMENT OF THE CASE’

Gloria Bernard® was 50 years old when she married Tom Bernard on
July 8, 2000. RP Vol. I, 44:9.” Tom was 56. RP Vol. II, 151:21-22.

Tom Bernard is a successful property development business owner.
CP 1814,% Findings, 92.5-1. His net worth at the time of marriage was about
$25 million. CP 1814, Findings, 92.5-3.

Gloria Bernard is highly educated with a masters degree in business.
RP Vol. 129:11 to 30:4; Trial Exhibit 128.° She is also a licensed real estate
broker, RP Vol. I, 30:5-7, with broad business experience, Id. at 30:8 to
32:16, RP Vol. V, 4:17 to 5:13, including her work on complex matters in
Tom’s business. RP Vol. I, 33:9 to 35:5; 39:23 to 40:15; RP Vol. V, 5:14 to

7:20, Trial Exhibit 130. In about 1994, Gloria started working for Tom. CP

> Appendix I consists of a set of time lines for this case submitted in closing argument by
Tom Bernard. CP 1748-57. Also included is Gloria Bernard’s rebuttal to the timeline.
CP 1740-43. While we disagree with much of the rebuttal, any material disagreement
can be addressed in our Reply Brief. Meanwhile, these timelines are submitted for the
Court’s convenience and use. A typographical error on CP 1751.
® For simplicity, the parties will sometimes be referred to by their first names in this
Brief.
7 Report of Proceedings (“RP”) transcripts have been prepared, and are referenced in this
brief as follows:

= September 6, 2005—RP Vol. I
September 7, 2005—RP Vol. I
September 8, 2005 Morning Session—RP Vol. IIL.
September 8, 2005 Afternoon Session—RP Vol. IV
September 12, 2005—RP Vol. V
September 30, 2005—RP Vol. VI

= Qctober 26, 2005—RP Vol. VII
8 Clerk’s Papers (“CP”).

-14-



1814, Findings 92.5-1. While there, she advanced in the company and her
responsibilities grew. RP Vol. I, 35:8 to 38:3; RP Vol. II, 154:15 to 156:1.
Despite this, her net worth at the time of marriage was only about $8,000.
CP 101; CP 1814, Findings, 12.5-3.

Tom’s first wife passed away in April, 1998. RP Vol. I, 38:7-8; RP

Vol. II, 156:3. He and Gloria started dating in late 1998 and became
engaged in about 1999. RP Vol. I, 38:9-15; RP Vol. II, 156:8-14, RP Vol.
100, 27:6-17; CP 1814, Findings, 2, 5-2.

Their early engagement discussions included Tom’s desire for a
prenuptial agreement. RP Vol I, 38:16 to 39:11, 93:20-24; RP Vol. II,
156:15to 157:7; RP Vol. 111, 27:18 to 28:19; RP Vol. V, 11:22 to 12:9; CP
1814, Findings, 92.5-4. Tom started working on a prenuptial agreement with
his attorney, Richard Keefe, in about January, 2000. RP Vol. II, 85:12-23;
.CP 1814, Findings, 2.5-5; Trial Exhibit 141."° Nothing of substance
occurred until May. RP Vol. II, 86:16 to 87:2, 119:2 to 121:11. In May, Mr.
Keefe prepared a checklist, or a “roadmap,” of the drafting process. RP
Vol. II, 87:3-9, 88:6-14, 122:18 to 123:7, 162:22 to 163:15; Trial Exhibit

140. This checklist included the names of several well regarded attorneys

(...continued)

® The Trial Exhibits and papers filed after Appellant’s initial Designation of Clerk’s
Papers were ordered by a Supplemental Designation of May 17, 2006.

19 Mr. Keefe’s file on this matter is in Trial Exhibits 110 and 112.

-15-



for Gloria’s consideration. RP Vol. II, 88:15 to 89:10, 165:3 to 168:12.
The checklist issues, including the need for Gloria to engage an attorney,
and an explanation of why she needed to do that, were also discussed in a
June 8 phone call with Mr. Keefe and Tom and Gloria. Id. 89:21 to 92:10;
123:11 to 124:22, 174:6 to 175:25; CP 1814, Findings, 92.5-6."" It was
also separately discussed between Tom and Gloria, RP Vol. 11, 170:9-18,
as were other related issues. Id. at 177:25 to 183:18.

According to Tom, time passed between May 24 and July 3 because
he wanted to give Mr. Keefe both his and Gloria’s drafts together—
assuming she would at last have retained a lawyer to prepare her draft. RP
Vol. I, 173:18-25. Keefe still needed another attorney to talk with. RP
Vol. II, 180:4-5. But, Gloria continued to stall. Id. at 174:1-5; see, also,
Trial Exhibits 140 and 142.

According to Gloria, the next discussion she had about a prenuptial
agreement was toward the end of June, 2000. RP Vol. I, 40:16 to 41:13,
94:12-19. She told a witness that she received the first draft of the prenuptial

agreement three weeks before the wedding. RP Vol. IV, 62:15-19; see also,

1 After this, Gloria still refused to engage a lawyer, and did not call any attorney
recommended by Mr. Keefe because she did not want to use any lawyers recommended
by Keefe, RP Vol. II, 167:17 to 168:19, they were not nice people, RP Vol. III, 34:18 to
38:10, and because they were too expensive. Id. However, Tom told Gloria he would
fully reimburse her for her lawyer expenses. Id. at 34:18 to 36:12, 62:1-6. Expense was
not an issue.
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RP Vol. V, 30:19-21, 33:9 to 34:12; Trial Exhibit 10. At the time, she still
did not have an attorney, RP Vol. I, 94:14-24, and had made no effort to find
one because she claimed she did not know whom to call. Id. at 94:20 to
95:10. She also falsely denied she had ever been given the names of
possible lawyers who could represent her by either Tom or Mr. Keefe. 1d. at
95:11-15. Contrary to the evidence, and the Trial Court’s Findings, Gloria
falsely denied being repeatedly told she needed to engage an attorney before
the end of June, 2000. Id. at 40:24 to 41:19; CP 1814, Findings, 2.5-6 and
7; see also, RP Vol. II, 165:3 to 172:3; RP Vol. I1I, 34:18 to 38:10; RP Vol.
V, 12:10 to 13:3. She had, however, previously retained a lawyer for her

first divorce. RP Vol. I, at 95:16 to 96:5, and had often worked with lawyers

' in her business affairs. RP Vol. V, 28:13 to 30:11. She was no stranger to

lawyers.

She finally retained attorney Marshall Gehring on virtually the eve of
her wedding. RP Vol. I, 41:20 to 42:3, 96:6 to 97:12. Mr. Gehring was
experienced in reviewing and advising clients about prenuptial agreements
and related issues. RP Vol. I, 74:6 to 81:15; Trial Exhibit 135, compare RP

Vol. T, 80:5-10; RP Vol. II, 61:24 to 62:1.
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Mr. Keefe and Mr. Gehring talked for the first time on July 3. Id. at
92:22 to 93:12; Trial Exhibit 141; but cf. RP Vol. II, 116:21 to 118:16,
131:14 to 132:15.*

Gloria first met with Mr. Gehring on July 5 for 10 to 15 minutes in
her office. RP Vol. I, 42:4-15, 98:4-14. Then they went to lunch with some
ofher friends. Id. at 42:10-15, 98:24 to 99:2. According to Gloria, this was
the only time she ever met with Mr. Gehring. 1d. at 98:15-16. In their
conversation, Gloria told Mr. Gehring she already had a draft prenuptial
agreement and offered him a copy. He declined the offer stating he would
wait to receive one from Mr. Keefe. Id. at 98:17-21.

While the time was short before the marriage, Mr. Gehring agreed to
review the proposed prenuptial agreement which Mr. Keefe faxed to him
later on July 5. Id. at 864-13. Curiously, in view of Gloria’s earlier offer to
give him her draft, Mr. Gehring testified at trial that he did not know if
Gloria had seen a prior draft. Id. at 90:15-18. Mr. Gehring contacted Gloria
that same day to obtain information about her and about what she wanted
him to do. Id. at 83:4 to 86:13. Gloria said she wanted him to look over the
draft agreement and advise her about it. /d. at 84:8 to 86:10. Gloria testified

that Mr. Gehring told her not to bother about even reading the draft

12 Mr. Gehring testified he was initially contacted to represent Gloria on July 5, 2000. RP
Vol. 1, 81:16 to 82:17. However, Mr. Keefe’s records show a discussion with Gehring on
(continued. . .)
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agreement since they only had time to deal with four or five things in it. Id.
at 47:6-14. The next day, Mr. Gehring started to review the draft and
concluded he could not evaluate the financial data for full disclosure. /d. at
86:14 to 87:15, 89:9-24."® On July 6, Gloria again talked with Mr. Gehring.
Id. at 99:20-24. She recalls a telephone discussion with him in which he
explained the short term and long term marriage implications of the draft
agreement and that it did not adequately provide for her in the long term. Id.
at 99:25 to 100:9. It was “fair in near term” but not “in the long term.” RP
Vol. II, 93:13 to 94:1.

Gehring spoke with Mr. Keefe on July 7 and wrote a letter that same
day to Gloria expressing his concern about the draft agreement. RP Vol. 1,
87:22 10 88:8, 90:19 to 91:12; RP Vol. II, 94:2-16; Trial Exhibit 102.* A
copy of this letter was faxed to Mr. Keefe. RP Vol. I, 105:24-25. Gloria saw
the letter that afternoon before the wedding dress rehearsal. RP Vol. I, 102:2

to 105:2; RP Vol. II, 49:12-23.

(...continued)

July 3. RP Vol. II, 92:22 to 93:1; Trial Exhibit 141.

1 The question of full disclosure under the second prong of the Matson/Foran test,
discussed below, was never an issue in this case because Gloria was fully aware of Tom’s
finances and it was she who prepared Tom’s financial disclosure that was made part of the
Prenuptial Agreement at CP 62, 86-100. RP Vol. 10, 157:8 to 158:17, 159:25 to 161:3; RP
Vol. III, 33:7 to 34:11; Trial Exhibit 101. Gloria also prepared Tom’s financials for his
business. RP Vol. II, 157:8-13, 177:17-24.

' Mr. Gehring’s file in this matter is Trial Exhibit 108.
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Among other things, the letter pointed out flaws that Mr. Gehring
believed existed in the draft prenuptial agreement and he recommended that
Gloria not sign it. RP Vol. 1, 45:1-8, 145:20-25; Trial Exhibit 102. While
Mr. Gehring “told” Gloria to sign the Prénuptial Agreement in a telephone
conversation on July 6, RP Vol. I, 45:9 to 46:21, by the time she actually
signed it on July 7, she knew Mr. Gehring was advising her not to sign it. Jd.
at 46:22 to 47:19. She signed it anyway. Id. at 43:10-13; RP Vol. II, 52:5-
6. She claimed the Agreement she signed was the only draft that she ever
saw. RP Vol. 1, 51:16-21. But we know that too was false. RP Vol. V,
32:22 to 34:16; Trial Exhibit 10.

Before signing the Prenuptial Agreement, Mr. Gehring told Gloria
there was going to be a “side letter”” about amending the Prenuptial
Agreement, after her honeymoon. RP Vol. 1, 45:16-18. Mr. Gehring did
not believe he saw the side letter until it was sent to him by Mr. Keefe
some time after it was signed. Id. at 108:5-12. However, Mr. Gehring’s
file, Trial Exhibit 108, page 32-34 shows he had a draft of the side letter
before then. RP Vol. I, 142:3 to 150:2.

Gloria and her attorney believed the side letter would commit the
parties to amending the Prenuptial Agreement to deal with Mr. Gehring’s
concerns as set out in his July 7 letter. RP Vol. II, 50:4-23, 134:16-25; RP

Vol. III, 48:2-20. Even Tom agreed the Prenuptial Agreement needed to be
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amended and supported the side letter idea. RP Vol. ITI, 31:15 to 32:21. The
side letter then evolved, RP Vol. I, 96:21 to 97:10, and did not limit what
could be negotiated. Id. at 95:8-15, 97:18-24, 134:16 to 136:10. Anything
would be fair game. Id. at 135:9-10.

The “side letter,” or “side agreement,” was prepared and signed
before the wedding on July 8. RP Vol. I, 47:20-25, 68:18-25; RP Vol. II,
94:17 to 95:15; RP Vol. I, 17:6-14, see also RP Vol. 1, 106:3-11; Trial
Exhibits 103 and 127." Gloria said she did not even read it until “a
couple of years later.” RP Vol. 1: 55:12.

On what was apparently the day of the wedding, Mr. Gehring
learned from his client that she had signed the Prenuptial Agreement and
concluded she had not read his related July 7 letter. Id. at 105:21 to
106:15, 107:16 to 108:4.

After returning from her honeymoon, Gloria did nothing to press
for the amendment. 7d. at 52:14-21. It was not a priority for her. RP Vol.
11, 42:10 to 43:10; RP Vol. I, 10:19 to 11:5. She also claimed Tom
failed to raise the issue. RP Vol. 1, 52:22 to 53:11. No one was in a hurry

to do the amendment. RP Vol. III, 49:1-8.

> This was the second marriage for both. Tom’s first wife, Jackie, had died; Gloria’s
first marriage ended in divorce. Tom had one son of his prior marriage, Jamie. Gloria
had two children of her prior marriage, Marcellis and Crystal. RP Vol. III, 21:20 to 22:6.
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Consistent with the side letter, in about September 2000, Mr.
Keefe and Mr. Gehring engaged in a series of negotiations aimed at
amending the Prenuptial Agreement. Gloria testified she did not know
about them, RP Vol. 1, 56:14-23, despite receiving copies of
correspondence Between the two attorneys. Id. at 57:21 to 58:14, 59:16 to
60:8; see Trial Exhibits 131 and 132.

On about September 28, 2000, Mr. Keefe spoke with Mr. Gehring
and faxed him a draft amendment. RP Vol. I, 109:9 to 110:17; Trial
Exhibit 136. This was the first of several exchanges between the two
attorneys. RP Vol. I, 110:18 to 111:4. Keefe and Gehring were trying to
prepare a fair marriage agreement by dealing with the points raised in
Gehring’s July 7 letter and whatever other points might come up. RP Vol.
11, 95:9-15.

Mr. Gehring says he also met with Gloria to discuss the
amendment and his effort to try and “fix” the defects in the Prenuptial
Agreement, especially as referenced in his July 7 letter. RP Vol. 1, 111:5-

13, 112:2 to 113:22; Trial Exhibit 102."

(...continued)

16 There was nothing to prevent Gloria from engaging any attorney she wanted during
this time. See, RP Vol. I, 115:11-14; RP Vol. III, 62:7-21.

17 The 90 day completion date set out in the side letter, Trial Exhibit 103, was not firm,
and was ignored by all. RP Vol. I, 113:7 to 114:25; RP Vol. 11,27:10-23; RP Vol. I1I,
12:13-22.
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The First Amendment addressed the issues raised in Mr. Gehring’s
July 7 letter. RP Vol. I, 122:9-23; 123:9-23; Trial Exhibit 102. Tom and
Gloria also discussed the fact that everything was on the table until a final
agreement was reached. RP Vol. I, 18:10 to 19:2. According to Tom,
the Amendment had to work for everybody. Id. at 51:12-25.

Between July 7, 2000 and August 28, 2001, Mr. Gehring and
Gloria discussed how an amendment could be satisfactory to both parties.
RP Vol. 1, 124:5 to 125:14. They talked two to three times, sent “stuff
back and forth” and Mr. Gehring presumed Gloria read the “documents
and understood them.”™® He testified: “She’s a very smart lady. She
knows what they say, I'm sure.” Id.

On November 27, 2000, after several discussions with Mr. Keefe,
Mr. Gehring wrote Mr. Keefe, with a copy to Gloria, and stated the
proposed First Amendment was “acceptable” in that it “resolved the
difficulties” expressed in his July 7, 2000 letter, Trial Exhibit 102. RP
Vol. I, 115:15 to 119:15; Trial Exhibit 108, pages 028 and 131; Appendix
II. Init, he asked that Mr. Keefe send him the document so he could

obtain Gloria’s signature.

18 Gloria testified she only saw Mr. Gehring three times. RP Vol. II, 55:4 to 57:5, and
had only one or two phone calls with him. Id. at 60:4-5. Compare RP Vol. I, 98:15-16.
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On December 1, 2000, Mr. Keefe sent Gehring two execution
copies of the First Amendment in accordance with Mr. Gehring’s letter of
November 27. RP Vol. I, 126:15-17; Trial Exhibit 137.*

Mr. Gehring was unclear why, but formalization of the First
Amendment still remained incomplete for many months while the ball was
in his court. RP Vol. IO, 13:17-25. Then, on July 13, 2001, Mr. Keefe
sent Mr. Gehring a revised draft of the First Amendment for his review. A
copy was also given to Gloria. RP Vol. ITI, 13:23 to 14:7; Trial Exhibit
138. Mr. Gehring “presumed” the First Amendment had not been
completed because Tom had not signed off on it. /d. at 127:7-17. But the
truth is that Gloria was not ready to sign it. RP Vol. III, 13:23 to 14:7,
15:24t0 16:11.%

Mr. Gehring could not remember the input he had about any
modification to the draft amendment after November, 2000, RP Vol. I
127:18-22, though he considered the process to be a negotiation, RP Vol.
I, Id. at 132:3-10, and prepared a “redline” of new draft revisions. RP

Vol. I, 127:25 to 129:24, 151:3-7; Trial Exhibit 139. He also knew

19 Between July and December, 2000, Mr. Gehring billed seven hours in this matter. RP
Vol. I, 137:17 to 138:9; Exhibit 108, pages 81-82. Between December 1, 2000 and
August 17, 2001, he billed four hours. Id. at 137:17-21.

20 Trial Exhibit 132, a letter from Mr. Gehring to Gloria of August 17, 2001, expressly
refers to provision of the amendment Gloria had “approved last November,” when she
had the execution copies of the Amendment.
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changes were being made beyond the scope of the side letter and that Tom
had doubled the fund he had created for Gloria in the Amendment. Id.
129:7-24.2' He also discussed them with his client. Id. at 128:4-13. The
substantial evidence is, however, that Mr. Gehring knew before thé First
Amendment was signed that nothing in the side letter limited the
Amendment to only the issues addressed by the side letter and that new
issues had been added to the draft Amendment by Tom. With this
knowledge, he still advised Gloria to sign the First Amendment, which she
did. Despite this, the Trial Court erroneously held Gloria and her attorney
had no reason to believe the entire agreement was open for re-negotiation.
RP Vol. VI:13:24-25. See, e.g., Findings 92.5-27.

On August 28, 2001, Gloria signed the First Amendment. RP Vol.
I, 60:9 to 62:3; Trial Exhibit 104. This time at Mr. Gehring’s urging
because he believed the Amendment made “substantial improvements™ to

the July 7, 2000 Prenuptial Agreement. RP Vol. I, 132:16-19, 133:11-17;

! Mr. Gehring was inconsistent in his answer about his involvement in the “negotiations™
leading up to the First Amendment. He even testified that “the only thing that we were
permitted to address in the First Amendment was the specific objections that I had raised
in my letter of July 7....I could not address anything other than that by virtue of the
agreement the parties had made. [Trial Exhibit 103].” RP Vol. II, 33:10-16. But, we
know that was not true as, for example, the redlined Trial Exhibit 139 clearly shows other
issues were being included in the draft amendment—which Mr. Gehring and his client
ultimately signed and in which he certified his client had been fully advised. Trial
Exhibit 104, page 6. Tom also testified at length about what benefits the First
Amendment provided to Gloria that were not included in the Prenuptial Agreement. See,
RP Vol. I, 20:1 to 25:1, 58:9-18.
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Trial Exhibit 108, page 10; Appendix III. He signed it as well. RP Vol. I,
133:3-10. Her signature was acknowledged by a notary who attested that
she signed the Amendment as her “free and voluntary act....” RP Vol. I,
61:18 to 62:3; Trial Exhibit 104, page 5; Appendix IV. The Amendment
also contained a certification from Mr. Gehring that he had fully advised
Gloria about her property rights and the consequeﬁces of signing the
Amendment. RP Vol. I, 130:13 to 131:24; Trial Exhibit 104, page 6;
Appendix IV. This was consistent with his responsibility to be sure Gloria
knew what she was signing. RP Vol. I, 134:18-24. He even explained the
arbitration provision, RP Vol. II, 18:8 to 21:10, and that the First
Amendment “reaffirmed” the Prenuptial Agreement. Id. at 24:1-4, 36:15
to 39:3.2 Mr. Gehring also described Gloria as being “very crafty” and
that “she knew what was going on here.” RP Vol. I, 131:16-20.%

Despite his appfoval of the Amendment and advice that Gloria sign
it, Mr. Gehring never believed the situation was “satisfactory” but he was
not too concerned about this because Gloria “had a lot of outs if she
needed outs,” including her ability to get out of the agreement if she

wanted by getting a court to declare it unenforceable. RP Vol. I, 119:17 to

2 See, also, CP 83-85, the Summary of Examples of Property Rights that was in the
Prenuptial Agreement for Gloria’s consideration.
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121:25. He believed there were certain things in the process she could
bring to bear “if she wanted to get out of the agreement.” RP Vol. I,
120:17-25.** Gloria understood this as well. Id. at 121:1-7.

Despite the certification and acknowledgment contained in the
First Amendment, Gloria denied at trial that Mr. Gehring had adequately
advised her about the First Amendment and that she understood what she
was signing. RP Vol. I, 62:4 to 63:1; compare RP Vol. V, 27:2-17. She
claimed that his contrary certification in the First Amendm_ent was “false.”
RP Vol. I, 62:7 to 63:1. When pressed she claimed she éould not
- remember if Mr. Gehring ever consulted with her about the First
Amendment, RP Vol. I, 64:2 to 66:3, and that Mr. Gehring did not even
offer to meet with her to explain her rights before she signed the First
Amendment. Id. at 57:6-15.%

Ultimately, the “crafty” Gloria settled for what was in the First

Amendment because, according to her attorney, it came down to “how

(...continued)

 Mr. Gehring also testified that, possibly unknown to anyone other than himself, it was
not his job to determine the “fairness” of the agreements. RP Vol. I, 15:3-21. Compare,
In re Marriage of Foran, 67 Wn. App. at 255, n.14.

* Mr. Gehring testified he and his client “didn’t really have a lot of bargaining
position....” relative to the First Amendment. RP Vol. I, 116:10 to 117:25; RP Vol. V,
17:11-25. None of this is, however, expressed in any contemporaneous documents.
Indeed, the exact opposite is expressed in Trial Exhibits 104 and 132. See, also, RP Vol.
V, 25:5-9.
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much is the fight worth to your marriage and everything else.” RP Vol. I,
131:25 to 132:15.

Over a month after the First Amendment was signed, Gloria sent a
copy back to Richard Keefe Wifh a letter stating: “Thank you for your
help on this somewhat emotional legal document.” RP Vol. I, 66:4 to
67:8; RP Vol. II, 57:16-21; Trial Exhibit 133.

On about September 10, 2004, Gloria moved out of the family home.
CP 4. She claims tile marriage was defunct as of January 1, 2005. Id. She
filed for divorce on February 4, 2005 and asked that the nuptial agreements
be declared invalid. CP 6. Tom responded and counterclaimed on May 27,
2005, alleging that the marriage became defunct on Septg:mber 10, 2004. CP
1106-1007.

A Notice of Intent to Arbitrate was formally served on petitioner on
April 4, 2005. CP 134-188, 436.

One of Gloria’s defenses to enforcement of her nuptial agreements
was that she was under “duress” when she signed them. To support this
theory, she engaged Dr. Stuart Greenberg, a licensed psychologist. Dr.

Greenberg testified at the trial. RP Vol. IV, 4. Dr. Greenberg assessed

(...continued)

2 Indeed, Gloria testified the only private meeting she and Mr. Gehring ever had was for
10 to 15 minutes in July, 2000 before there was ever a prenuptial agreement draft to
review. RP Vol. I, 63:9-23,
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Gloria’s competency to contract when she signed the July 7, 2000 Prenuptial
Agreement. Id. at 12:3-9, 14:16-18.2% After conducing a battery of tests on
Gloria, and talking with collaterals suggested by Gloria (but not with Mr.
Gehring who was not suggested), RP Vol. IV, 65:23 to 66:15, Dr. Greenberg
produced a written report. Trial Exhibit 6. In it, and at trial, Dr. Greenberg
expressed his opinion that Gloria was competent to sign the contract. Id. at
14:19-23, 20:1 to 21:1.

The Trial Court found Gloria Bernard, at all relevant times,
possessed the legal capacity to enter into a contract in the traditional sense
and that her psychological make up had no legal significance in terms of
duress, coercion or whether her decision to sign the Agreement was
voluntary. CP 1814, Findings, s 2.5-24 and 25.%

On February 14, 2005, Tom Bernard miaved to stay these
proceedings and proceed to arbitration under RCW 7.04.030. CP 49. On
March 2, Gloria moved to determine the validity of the arbitration
agreement. CP 194, 417, 568. On April 1, she moved for partial summary
judgment, CP 302, which was granted on April 29, 2005. CP 1103. By the

same order, the Court denied the motion to stay. /d.

% He did not evaluate Gloria’s competency or level of duress in August, 2000, when she
signed the First Amendment. RP Vol. IV, 14:24 to 25:4.

2 In this connection, there is no finding that Tom tried to trick or manipulate Gloria into
signing an agreement. The contrary is true. RP Vol. VI, 2:12 to 3:16.
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Following a four day trial, the Court gave her oral decision on
September 20, 3006. In it, she commented that this “was one of the most
difficult decisions I’ve had to make in my 15 year career as a judge.” RP
Vol. VI 2:3-5. She further stated this was a difficult case because Gloria
“yery much contributed to the procedural defects . . . [and] steadfastly
resisted Tom’s encouragement to find an independent attorney in a timely
manner.” Id. at 10:3-9.

In ruling against appellant’s motion for reconsideration, the Trial
Court stated in response to a suggestion that the Court’s ruling essentially
creates new law as follows:

“Oh, I'm sure it does. That’s absolutely correct, it creates new law,

because there is no case in Washington dealing with an unfair

agreement and then a second agreement limited to scope, but I would
completely agree it creates new law.”
RP Vol. VII, 10:5-10.

The Agreement also provides that the prevailing party in an action to
enforce the Agreement shall be entitled to reasonable attorney fees and costs.
CP 76-77, 920. Moreover, in any divorce proceeding, each party was to be
responsible for his or her attorney fees. CP 73, 912(d). The attorney fee
Orders in this case, CP 1285, 2064 and 2390, are contrary to the Agreement.

The Court of Appeals accepted this appeal by a Commissioner’s

Ruling on January 3, 2006.
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V. ARGUMENT?*

A. Public Policy Favors Fair And Reasonable Marriage
Agreements Or Those Which, While Not Fair And Reasonable,
Are Nonetheless Voluntarily Entered Into Following Full
Disclosure.

Prenuptial agreements are not contrary to public policy if freely
and voluntarily made. Friedlander v. Friedlander, 80 Wn.2d 293, 299,
494 P.2d 208 (1972). They are generally regarded as being conducive to
martial tranquility and the avoidance of future disputes. In re Marriage of
Matson, 41 Wn. App. 660, 663, 705 P.2d 817 (1985), aff’d 107 Wn.2d
479, 730 P.2d 668 (1986). Such agreements are also not reviewed as
closely where the challenging party had the benefit of independent
counsel. Matson, 41 Wn. App. at 664.

In deéiding the validity of a prenuptial agreement, the court looks
to the “two prong test” of In re Marriage of Matson, at 107 Wn.2d 482-83
and In re Marriage of Foran, 67 Wn. App. 242, 249, 834 P.2d 1081
(1992) which provide a starting point for the analysis of this case as

follows:

The validity of a prenuptial agreement is
evaluated by means of a 2-prong analysis:

First,

the court must decide whether the agreement
provides a fair and reasonable provision for
the party not seeking enforcement of the
agreement. If the court makes this finding,
then the analysis ends and the agreement may

28 See, generally, RP Vols. VI and VII.
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be validated. . . . The second prong of this
analysis involves two tests . . .

(1) whether full disclosure has been made by
[the parties] of the amount, character and
value of the property involved, and (2)
whether the agreement was entered into fully
and voluntarily on independent advice and
with full knowledge by [both spouses of
their] rights.

Foran at 249. This is the “Matson/Foran test.””

The proponent of the agreement has the burden of proving its
validity. In re Estate of Crawford, 107 Wn.2d 493, 496, 720 P.2d 675
(1986); Friedlander, supra, 80 Wn.2d at 300; RCW 26.16.210.

B. Contract Principals And Special Rules Apply To Marriage
Contracts.

Contracting parties should be bound by their agreements. See,
Nat’l Bank of Wash. v. Equity Investors, 81 Wn.2d 886, 912-13, 506 P.2d
20 (1973). This is especially true here where Gloria had her own
independent attorney representing her for the over 14 month period of
negotiations concerning the parties’ integrated marriage Agreement.

In addition to ordinary contract principals, certain other rules apply
to marriage agreements because the parties occupy a confidential
relationship and must deal with each other in good faith. See, generally,

Kenneth W. Webber, Family and Community Property Law, 19

2% Appendix V contains a side-by-side comparison of how the First Amendment changed
the Prenuptial Agreement. Appendix VI is an analysis of the facts of this case as
compared to the facts of Matson and Foran and the Trial Court’s oral Findings and
Conclusions in RP Vol. VI. CP 1770; CP 1783-96.
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Washington Practice, §16.2 (1997). Consequently, while there must be
“consideration” for such agreements, it must be more than the classic
“peppercorn.”

The adequacy of consideration is addressed by the Matson/Foran
test. See also, Hamlin v. Merlino, 44 Wn.2d 851, 131-32,272 P.2d 125
(1954) (the test of fair dealing applies to both antinuptial and postnuptial
contracts). The adequacy and fairness of consideration for marital
agreements includes a review of the respective values of the estates of the
parties, issues concerning their children, who prepared the agreement, the
business experience of each party, etc.. Hamlin, at 44 Wn.2d 133. Mutual
waivers may also be adequate consideration. Friedlander, supra, at 80
Wn.2d 300; see also, Peste v. Peste, 1 Wn. App. 19, 459 P.2d 70 (1969)
(wife who had repeatedly been advised to engage an attorney Waivéd
certain property rights).

Consideration for a prenuptial agreement was explained in
Friedlander v. Friedlander, 80 Wn.2d 293, 300, 494 P.2d 208 (1972) as

follows:

Marriage is not only adequate, but is consideration
of the highest value.

But other adequate and fair consideration will also support a

marital agreement® such as mutual waivers.”

3 Hamlin v. Merlino, 44 Wn.2d at 865.
3! Friedlander, 80 Wn.2d at 300.
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To the extent courts tend to consider marriage as the consideration
for a prenuptial agreement, any adequate and fair consideration will
support a post-marriage agreement. See, In re Estate of Wahl, 99 Wn.2d
828, 830, 664 P.2d 1250 (1983) (community property agreement). Indeed,
as to any of these agreements, even if unfair, they will be enforced if
entered into voluntarily and with full information. Ir re the Estate of
Crawford, supra, 107 Wn.2d at 496.

Determination of the adequacy and fairness of consideration for a
marriage agreement may be difficult, highly abstract and subjective. This
was confirmed by the Trial Court. See, e.g., RP Vol. VII, 2. Itis also a
question of law, in the absence of factual issues. To the extent it is an
issue of law, this Court may substitute its judgment for that of the Trial
Court.

By their very nature, pre- or post-nuptial agreements are to be
performed in the future. Everyone who enters a long-term agreement
knows future circumstances can change: an agreement that initially
seemed desirable might ultimately prove to be unfavorable. These are the
risks the contracting parties routinely assume. The possibilities of illness,
children, financial gain or loss, and numerous other events can occur in the
course of a marriage and they cannot be regarded as unforeseeable. If
barties choose to address such matters in their marriage agreements, they
should be viewed as not wanting to chance the foreseeable risk of negative

events that might otherwise alter the happiness of their marriage.
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C. The Trial Court Failed To Properly Consider Whether The
Integrated Marital Agreement Was Fair And Reasonable.

Words in a written agreement are generally given their “ordinary,
usual, and popular meaning unless the entirety of the agreement clearly
demonstrates a contrary intent.” Hearst Communications, Inc. v. Seattle
Times Co., 154 Wn.2d 493, 504, 115 P.3d 262 (2005). To determine the
parties’ intent in a written agreement, the Washington Courts employ the
context rule, as articulated in Berg v. Hudesman, 115 Wn.2d 657, 667, 801
P.2d 222 (1990); see also, Adler v. Fred Lind Manor, 153 Wn.2d 331,
351, 103 P.3d 773 (2004). Here, the parties clearly intended to amend
their Prenuptial Agreement and ratify that which was not amended,
thereby integrating the two agreements. Moreover, if there is any doubt
about this, it was a question of fact as to intent and interpretation that
precluded partial summary judgment. See, State v. E.4.J., 116 Wn. App.
777,785, 67 P.3d 518 (2003); Barovic v. Cochran Electric Co. Inc., 11
Wn. App. 563, 565, 524 P.2d 261 (1974).

The Court’s April 29, 2005 Order that the July 7, 2000 Prenuptial'
Agreement was unfair as a matter of law did not take into account
application of the August 28, 2001 First Amendment. It should have and
must be reversed.

By concluding that the “agreement” (singular)* was unfair as a

matter of law, the Court disregarded the integrated Agreement and

32 See page 2, line 11 of the April 29 Order. CP 1104. The Trial Court tried to respond to
this argument in Findings of Fact 2.5-19, CP 1815. However, her April 29 Order says
what it says. It addresses on an agreement, not agreements, and you cannot unring a bell.
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. application of the first prong test to the entire agreement.* The Court then

compounded the error by finding there was a factual dispute as to the

“agreements” (plural)* and setting a trial as to whether the “agreements”

were voluntarily entered into.* In doing so, the first prong of the

Matson/Foran test was never properly applied to the First Amendment.

The Trial Court also erroneously concluded the fairness of the

Agreement is to be evaluated when it is signed and not the date of

separation. CP 1817; Conclusion of Law 1. In assessing this issue, one

authority has written:

As the law evolves, the review of challenged antenuptial
agreements for procedural and substantive fairness is
becoming more stringent than that traditionally accorded
ordinary contracts. Courts look for financial disclosure and
representation of the parties by independent counsel. A
fairness review of ordinary contracts is reasonably limited
to the time of execution. In reviewing antenuptial
agreements which are not likely to be enforced until long

33 The agreements must be read together as one in view of:

the substantial financial amendments the First Amendment made to the
Prenuptial Agreement that were approved by Mr. Gehring; and

the language in the First Amendment ratifying the Prenuptial
Agreement. That language, at paragraph 8, reads: “8. Except as
specifically amended or modified by this Amendment, the [Prenuptial]
Agreement shall remain in full force and effect as fully as if this
Amendment had not been executed.” Directly below this ratification,
petitioner signed her name. These two contracts were intended to be
integrated into a single Agreement. An integrated agreement is a
writing the parties intend to be the final expression of the terms of their
agreement. Emrich v. Connell, 105 Wn.2d 551, 556, 716 P.2d 863
(1986); citing RESTATEMENT (SECOND) OF CONTRACTS
§209(1) (1981).

When read as a whole, the integrated Agreement is fair and reasonable for petitioner.

3 See page 2, lines 13-14 of the Order. CP 1104.

35 The July 7, 2000 “side letter,” Trial Exhibit 103, was also an agreement to create
another agreement.
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after they are made, there is a need for some safety valve to
relieve parties from contracts which have become unfair
due to changed circumstances in the interim. The evolving
legal response is a fairness at the time of enforcement.

Judith T. Younger, Perspectives on Antenuptial Agreements: An Update,
8 Journal of the American Academy of Matrimonial Lawyers, 1, 5 (1992)
(see also, footnotes 147-156 concerning the division of states as to the
appropriate time for measuring substantive fairness). Because this was a
short term marriage,* see, Robert W. Winsor, Guidelines for the Exercise
of Judicial Discretion in Marriage Dissolutions, Washington State Bar
News, 14 (January, 1982), related consequences should have been
considered by the Court. They were not and that was error. Consideration
of the short term marriage consequences in relation to the issue of fairness
was also an issue of fact that precluded summary judgment under CR 56.%
For this reason, the Court should not have granted partial summary
judgment and bifurcated this case leaving unresolved the economic
circumstances of the parties. See, e.g., In re Marriage of Matson, supra,
107 Wn.2d at 491, Pearson J. concerning.

By disregarding application of the first prong test of fairness to the
integrated Agreement, the Trial Court severely undermined the function
and reliability of prenuptial agreements. Parties may not enter such

agreements, and may not marry, if they cannot expect the court’s to follow

3¢ BEven Mr. Gehring believed the Prenuptial Agreement, standing alone, was fair in the
near term. RP Vol. I, 93:13 to 94:1; Trial Exhibit 102.

37 Mr. Gehring stated the Prenuptial Agreement was “fair and equitable insofar as the
near term is concerned.” Trial Exhibit 102.
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the rules about analyzing such agreements. And, where the parties follow
the rules, their agreements should be strictly enforced. If parties view an
agreement as reasonable at the time of its inception, as evidenced by their
having signed it, following advice from their respective attorneys, they
should be foreclosed from later trying to evade its terms by asserting
retroactively that it was not in fact reasonable, especially after receiving
the intervening benefit of the agreement. Here, the Prenuptial Agreement
contained repeated provisions to the effect that the parties were fully
informed. See, e.g., the acknowledgements at Paragraphs 1.(a), (b) and
(¢), (e), CP 64; and Paragraph 16, CP 76; see also the attorney certificates
and notarizations which form a part of the First Amendment, CP 108-109,

and the entire integrated Agreement.

D. The Integrated Agreement Was Fair And Reasonable.

Gloria in 50 years of her life was only able to accumulate a net
worth of $38,000 when she married Tom.*® When Tom married, he had a
net worth of over $25,000,000. The Agreement promised to provide
Gloria with a life-style she had never experienced and ultimate wealth
beyond anything she could have otherwise hoped for. See, e.g., Appendix
L

Tom testified he would not have married Gloria if she had not

entered into their Agreement, RP Vol. II, 170:6-8, and she would never

38 $30,000 of her net worth was the wedding ring given to her by Tom. RP Vol. I, 44:10-
16; CP 101.

-38-



have married the “financially responsible” husband she desired. RP Vol.
IV, 59:2-12. Tom also testified if the integrated Agreement had not been
created, he and his wife would not have had a good relationship. RP Vol.
11, 21:15-16. Without it, the marriage would not have continued—
because it would have looked like Gloria was out to get his money. /d. at
24:21 to 25:1, 52:1-13. Because they had an Agreement, he “opened up
[his] pocket book and heart and everything for Gloria and her kids and her
family.” Id. at 21:16-19. For example, because she signed the First
Amendment, he continued paying the money required by the Agreement
and also paying educational and living expenses for Gloria’s two children,
a total expense that exceeded $225,000. Id. at 22:7 to 23:18. They also
traveled and he purchased cars for Gloria and her children. Zd. at 23:19 to
24:20.*

E. Gloria Voluntarily Entered Into the Agreement.

The First Amendment addressed Mr. Gehring’s objection to the
Prenuptial Agreement and he recommended that Gloria, therefore, sign the
First Amendment, which she did.

The acknowledgement of her signature was prima facie evidence
that it was executed by Ms. Bernard freely and voluntarily for the uses and
purposes set forth in the instrument. RCW 64.08.050. Tom could rely on

that representation. The same is true about Mr. Gehring’s certification

3% Some of these expenses were made before the First Amendment and some after.. For
example, Tom purchased a new $60,000 BMW for his wife a month before she moved
out. RP Vol. III, 24:6-9, see also, 57:5-10.
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which was intended to “avoid the risk that a court at a later time will
disagree that the agreement makes a fair provision for a spouse....”
Kenneth W. Webber, Family and Community Property Law, 19
Washington Practice, §16.2 (1997).

Gloria complains that the First Amendment lacked consideration in
that she was already married and had no bargaining power to negotiate any
favorable changes to the Prenuptial Agreement. This argument fails for
several reasons, including: (1) the First Amendment was largely designed

to accommodate Mr. Gehring’s concerns with the Prenuptial Agreement as

expressed in his July 7, 2000 letter; (2) it “fixed” those concerns; (3) Mr.
Gehring then recommended that she sign the Amendment even after he
identified the new changes proposed by Tom; and (4) the financial return
to Gloria for signing the First Amendment was significant. See, e.g.,
Appendix V. In short, there was adequate consideration for the First

Amendment.

F. There Is No Evidence Tom Had Any Knowledge Of Any
Infirmities In Gloria’s Ability To Voluntarily Enter Into The
Agreement.

Here, unlike the wife in Friedlander, Gloria Bernard received a
full and fair disclosure of all financial and property facts and had
independent legal advice and was fully informed of her rights. Compare,
Friedlander, supra, 80 Wn.2d at 302-03; see, also, In re Madden’s Estate,
176 Wash. 51, 58-9, 28 P.2d 280 (1934).
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Gloria signed the nuptial contracts following advice to her by her
attorney.” In one instance, she ignored that advice (and signed the
Prenuptial Agreement anyway) and, in the other, she followed it (by _
signing the First Amendment). All of this was accomplished with her
having the advice of her independent attorney.

The Agreement was formed by the parties before and after their
marriage. In these circumstances, In re Marriage of Hadley, 88 Wn.2d 649,
565 P.2d 790 (1977) provides instruction. During the Hadley marriage, the
parties entered into a series of property agreements. The wife did not have
independent legal advice when she signed the agreements, though she had
access to counsel, and even retained an independent attorney, but did not
receive his advice because she failed to provide necessary information to her
attorney. In response, the court remarked that Mr. Hadley should not be
punished because his wife neglected to follow through with her independent
counsel’s request for information. She had the opportunity to obtain the
advice of independent counsel but failed to exercise her opportunity.* The

same is more true here. Not only did Gloria have the opportunity to obtain

40 Absent equitable considerations, the law in this state has long been that a party who
voluntarily signs a contract cannot get out of it, even if she failed to read it or was ignorant of
its contents. Nat’l Bank of Wash. v. Equity Investors, 81 Wn.2d 886, 912, 506 P.2d 20
(1973). The papers signed by petitioner were a contract with her husband. She cannot
unilaterally back away from them. Tom relied on his wife’s good faith when she signed the
agreements and when he negotiated them—especially including the First Amendment.

“YIn In re Marriage of Cohn, 13 Wn. App. 502, 510, 569 P.2d 79 (1977), the court also
stated it was unfair to penalize the husband for the wife’s failure to request further
information about pre- and post-marriage agreements that she signed.
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the advice of independent counsel, she actually received it over a 14 month
eriod.

The purpose of independent counsel is to assist the subservient party
to negotiate an economically fair agreement. Foran, 67 Wn. App. at 254;
see also, CP 1814, Findings §2.5-6. It is also to ensure that a disadvantaged
spouse knows and understands the statutory and common law rights that are
being altered when entering a marital agreement. Matson, 107 Wn.2d at 488.
While there is no requirement in these situations that independeﬁt counsel
actually be obtained, Cohn, 18 Wn. App. at 508, Tom was entitled to rely on
the fact that: (1) his wife had independent counsel; (2) her attorney advised
her appropriately; (3) his wife’s entering into the First Amendment was
pursuant to her attorney’s advice and, therefore, voluntary; and (4) the
resulting integrated Agreement, as approved by his wife’s attorney, was fair
and reasonable. Gloria’s contrary understanding, not communicated to Tom,
that she had “outs” if she wanted to get out of her agreement, is at the very
least, contrary to the duty of confidentiality and fair dealing that one spouse
owes another, and—at the most—an intentional deception.

Gloria should be bound by what she signed. Tom should not be
punished because Gloria persistently stalled in obtaining an attorney until it
was too late for any attorney to effectively negotiate a prenuptial agreement

that could be fair for her.* He should not be punished when he negotiated

“2 The Trial Court erroneously excused Gloria’s failure to timely obtain her own attorney
and thereby frustrate the negotiation process. See, e.g., CP 1814-17, Findings of Fact
2.5-6,7,10, 11, 12, 13, 14, 15, 21, 22 and 24. The “Catch 22” in all of this for Tom was

(continued . . .)
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and entered into the First Amendment in good faith, saw that his wife also
entered into it on the advice of her attorney, and then continued his marriage
and his marriage motivated actions. Finally, he should not be punished in
light of his wife’s bad faith in entering into the Agreement.

Tom is entitled to specific performance of the Agreement and

arbitration of all issues in this matter.

G. Equity Prevents Petitioner From Repudiating Her
Marriage Agreement.

Aside from formal ratification, as we have here by virtue of the
First Amendment, delay, silence, acquiescence, retention of benefits
resulting from the Agreement, recognition of validity or a combination of
these elements may also yield a ratification. See, e.g., Whitman Realty &
Inv. Co. v. Day, 161 Wash. 72, 296 Pac 171 (1931). See, also, Bair v.
Spokane Sav. Bank, 186 Wash. 472, 58 P.2d 819 (1936).

Here, during her marriage, Gloria took full advantage of the
marriage benefits which Tom provided based, in material part, on his
belief in the existence of an Agreement. These were benefits she would
not have enjoyed if she had not signed the Agreement and had she not
been married to Tom. These benefits included: extravagant trips and

vacations, both with and without her husband; a very comfortable

(...continued)

that Gloria Bernard’s persistent refusal to timely obtain counsel created, in the Trial
Court’s judgment, an unfair Prenuptial Agreement that could never be “fixed” under the
terms of the “side letter” and ultimate First Amendment endorsed by Mr. Gehring. See,
CP 1816, Findings of Fact 2.5-27. In the words of the Trial Court, “you cannot unring a
bell.” RP Vol. VI, 13:20-21.
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lifestyle; expensive cars; exclusive club memberships; a lovely house;
being named the beneficiary of a $1,000,000 life insurance policy on her
husband’s life; over $250,000 spent by Tom on Gloria’s children; cash she
took when she separated; etc. During this short marriage, Tom also spent
hundreds of thousands of dollars each year on his family, as required by
the Agreement—and beyond what the Agreement required.

Under all of the circumstances, it is hugely inequitable to allow
Gloria to enjoy, and even retain, the benefit of her bargain and now reject
that bargain in an effort to obtain still more money from Tom. Cf.,
Wagers v. Goodwin, 92 Wn. App. 876, 964 P.2d 1214 (1998) (equitable
estoppel principals can preclude former spouse from share in pension).*

Here, Gloria accepted all of the benefits of the marital Agreement.

g g i+ e <

Tom relied on her signing the Agreement to provide those benefits. Tom
will clearly suffer great injury if Gloria is allowed to repudiate her

Agreement. She should not be allowed to do so.

H. This Is An Appeal As A Matter Of Right Under RAP 2.2.*

1. Denial of a motion to arbitrate is appealable as a
matter of right.

The July 7, 2000 Prenuptial Agreement provides, in part, that “All

disputes arising out of or in connection with this Agreement or any future

“ Part of Gloria’s Agreement was a waiver of any attorney fee claim. Under the
circumstances of this case, that waiver did not violate public policy and should be
enforced. Compare, In re Marriage of Burke, 96 Wn.2d 474, 980 P.2d 265 (1999) .
(litigation of parenting plan issues).

* Respondent has reserved her right to object to the consideration of this appeal.
Therefore, appellant addresses his appeal rights under RAP 2.2 and 2.3.
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property division of property then owned by the parties in an action to divide
their marriage or otherwise....” shall be resolved by binding arbitration
before the American Arbitration Association.”” Parties who assert that an
arbitration agreement is procedurally unconscionable or unenforceable, have
to rebut the Washington Common law presumption that one who accepts a
written contract knows and asserts its contents. Luna v. Household Finance
Corp., 236 F.Supp.2d 1166, 1174 (W.D. Wash. 2002) (arbitration compelled
where a party to arbitration agreement could not establish fraud,
misrepresentation or other wrongful act concerning formation of the
arbitration contract)..

In initiating these proceedings, petitioner breached her Agreement.
Lake Washington School District No. 414 v. Mobile Modules Northwest,
Inc., 28 Wn. App. 59 621 P.2d 791 (1980) (other party is entitled to stay the
proceedings).

Mr. Bernard demands arbitration pursuant to his Agreement.

Under RCW 7.04.010, the parties may agree by contract, in writing,
to submit their property division issues to arbitration.” The agreement to

settle a dispute by arbitration is exclusive of all other methods of resolving

4 Appellant concedes the enforceability of the requirement to arbitrate the Bernard’s
property division issues in a divorce proceeding is dependent on the over-lying
enforceability of the Prenuptial Agreement, as amended, pursuant to the Matson/Foran
test. However, if an arbitration dispute involves an interpretation of the agreement, the
proper interpreter of the agreement is the arbitrator, not the superior court. Munsey v. Walla
Walla College, 80 Wn. App. 92, 96, 906 P.2d 988 (1995). Therefore, it was error for the
Trial Court to not stay the proceedings at least for the purpose of obtaining this
“interpretation.”

4 RCW 7.04 has now been repealed and replaced by RCW 7.04A.010 et. seq.
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the issues. Fisher Flouring Mills Co. v. United States, 17 F.2d 232, 234-35,
(1927). Arbitration must be pursued before either party can resort to the
courts. Jackson v. City of Walla Walla, 130 Wash. 96, 101, 226 P. 487
(Ninth Cir. 1924); public policy support agreements to arbitrate. Perez v.
Mid-Century Ins. Co., 85 Wn. App. 760, 765, 934 P.2d 731 (1997). Lake
Washington School Dist. No. 414 v. Mobile Modules Northwest, Inc., supra.
at 61.

A party to an arbitration agreement must pursue the remedies
provided in the agreement before seeking relief through the courts. Tombs v.
Northwest Airlines, Inc., 83 Wn.2d 157, 162, 516 P.2d 1028 (1973).

Here, we have an arbitration agreement that requires “All disputes
arising out of or in connection with this Agreement or concerning any future
division of property...shall be resolved in Seattle....” by alternate dispute
resolution. Petitioner claims this agreement is invalid. That claim itself, if
pursued, must be resolved by the alternate dispute resolution process, and not
by a court, as it “arises out of or in connection with” the agreement to seek
relief by alternate dispute resolution, and not the courts. See, Munsey v.
Walla Walla College, supra. The Trial Court committed error in ruling
otherwise.

Given Gloria’s admission in her motion papers, in paragraph 6 of her
February 3, 2005 Temporary Orders Declaration, that “the only employment
contract I had was included in our Pre Nuptial (sic) Agreement....,” RP Vol.
1, 67:11 to 68:11, it is clear, despite her current contrary and situational

protestations, that even she believed she had a nuptial “Agreement,” as late
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as her February 3, 2005 declaration in this case. Trial Exhibit 134, page
5:17-18. Her October 1, 2001 note to Richard E. Keefe, Trial Exhibit 133,
forwarding the signed Amendment to Mr. Keefe clearly shows her belief that
she had entered into “legal documents.”

Moreover, the Trial Court’s granting of partial summary judgment
under prong one of the Matson/Foran test, and the Court’s ruling last
September that the agreement is unenforceable, if not a “final judgment,”’
is clearly a decision determining this action under RAP 2.2(3).%

Decisions about the scope of RAP 2.2(3) are made on a case by
case basis. Here, the Court rejected appellant’s right to arbitrate the
property division issues in this case. Tom Bernard’s motion to compel
arbitration and stay the court proceedings affected a substantial right.
Denial of the motion is appealable as a matter of right. Stein v. Geonerco,

Inc., 105 Wn. App. 41, 43-44, 17 P.3d 1266 (2001); Herzog v. Foster &
Marshall, Inc., 56 Wn. App. 437, 783 P.2d 1124 (1989).

2. Rejection of this appeal will create a waste of judicial
resources.

7 Appellant concedes the ruling does not dispose of all issues as to all parties in this
action. But, the remaining Superior Court proceedings deal with property division issues
and are, therefore, similar to Seattle First Nat’l Bank v. Marshall, 16 Wn. App. 503, 557
P.2d 352 (1976) where a summary judgment was held to be a “final judgment” even
though post-judgment property valuation issues remained.

*® Here, the Court disregarded the procedural fairness that gave rise to the First
Amendment as required by prong two, by a finding of unfairness under prong one, there
was no need for a prong two trial. Under the Court’s “new law” ruling, prong one

trumped prong two. This is not the law in Washington State.
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“

It will also be a waste of judicial and client resources to proceed to
trial of the property issues and only then appeal from all of the Court’s |
rulings. This is because: (1) the Superior Court is not the forum the
parties choose for their divorce and property division issues; and (2) if the
appeal is successful, the result will require that the property division be re-
done in arbi~tration with attendant costs.

I. If This Matter Is Not Appealable As A Matter Of Right,

This Court Should Grant Discretionary Review Under RAP
2.3.

1. The requirements of RAP 2.3(b) are met in this case.
Aside from the reasons set out above, which form an independent

basis for discretionary review, review should be granted under RAP 2.3(b)

because:

* The Superior Court, in rejecting application of the
Matson/Foran two prong test to the parties’ entire contract and
in finding against Tom on prong two, committed an obvious
error that renders further proceedings useless (RAP 2.3(b)(1));

»  The Trial Court granted partial summary judgment and
otherwise ruled in this matter based upon an impermissible
interpretation of the law in the face of disputed material
facts;* and

* See, e.g., New Meadows Holding Co. v. Wash. Water Power Co., 34 Wn. App. 25, 659
P.2d 1113 (1983) (partial summary judgment granted on theory not based on case law);
Giordono v. McNeilab, Inc., 35 Wn. App. 221, 666 P.2d 384 (1983) (summary judgment
granted based on impermissible inference).
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* The Superior Court committed probable error which
substantially altered the status quo and fundamentally limited
Tom’s right to arbitrate the resolution of property issues in
this matter. RAP 2.3(b)(2).”

RAP 2.3(b)(1) permits discretionary review when “the superior
court has committed an obvious error which would render further
proceedings useless.” A property division trial for the Bernards will be
useless if a subsequent appeal reverses the Trial Court’s determination
about the validity of the Agreement. If that occurs, the parties will be
required to arbitrate dissolution issues pursuant to their Agreement.

RAP 2.3(b)(2) provides that discretionary review may be accepted
when “the superior court has committed probable error and the decision of
the superior court substantially alters the status quo.....” Judge Halpert
conceded she was creating new law. This, if given precedential value, will
substantially alter the status quo of the law concerning all nuptial
agreement law in Washington. To this point, parties could rely on the
Matson/Foran test when negotiating such agreements. The Trial Court’s

rulings in this case cast doubt on this and create uncertainty where

certainty is necessary.

0 See, e.g., Kelsey v. Mutual of Enumclaw Ins. Co., 44 Wn. App. 49, 720 P.2d 858
(1986) (discretionary review granted on denial of motion to require arbitration because
decision deprived party of contractual right to arbitrate).
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2. The basis for granting review set out in RAP 2.3(d)
is also met in this case.

The RAP 2.3 considerations for granting discretionary review also
support review in this case. For example:
»  The Trial Court’s decisions are admittedly, and in significant
part, in conflict with existing and long-settled higher court

case law, including application of the Matson/Foran two
prong test. RAP 2.3(d)(1);

= The Trial Court’s decision deprives appellant of his due
process and other constitutional rights as established by case
law. RAP 2.3(d)(2);”! and
* The Trial Court’s decision involves issues of great public
interest as to the substance and procedure required for pre-
nuptial and post-nuptial agreements. RAP 2.3(d)(3).
V. CONCLUSION
This Court should consider this appeal for the reasons indicated
above. In the exercise of its review power, this Court should reverse the
Trial Court and remand this case to the arbitration process to which the
parties agreed.
DATED: July 3, 2006. Respectfully submitted,
C ENHALL, PLLC

=

Camden M. Hall, WSBA No. 146
Attorneys for Appellant, J. Thomas Bernard

5! See the briefing on this issue in the material submitted by appellant to this Cowrt on
December 5, 2005.
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DECLARATION OF SERVICE
Charlotte M. Henry declares as follows: I am over the age of 18,
not a party to this action, and competent to testify about the matters herein.
By the end of the day on July 3, 2006, I will have served, or had served,
this Appellant’s Opening Brief and Declaration of Service upon the
following individuals in the manner indicated below:

Catherine W. Smith

Edwards, Sieh, Smith & Goodfriend, P.S.
500 Watermark Tower

1109 First Avenue

Seattle, WA 98101-2988

Via Messenger

Cynthia B. Whitaker

Melissa Mager

Law Offices of Cynthia B. Whitaker
900 Fourth Avenue, Suite 3250
Seattle, WA 98164-1072

Via Messenger

Jerry R. Kimball

Law Office of Jerry R. Kimball
900 Fourth Avenue, Suite 3250
Seattle, WA 98164-1072

Via Messenger

I declare under penalty of perjury under the laws of the state of*
Washington that the foregoing is true and correct.

DATED: July 3, 2006 at Seattle, Washington.

[haplit ). #MW/V

Charlotte M. Henry
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)

. 'Fac‘t Chronology

9/112/2005 12:16 PM
Date & Time Fact Text Source(s) '
Wed 01/26/2000 Keefe call regarding prenuptial agreement; obtain and Exhibit 141; Exhibit 112 (p.
mail materials; strategy; confer with Brad Evans and 0391-0424_
related "materials”
Thu 05/18/2000 Keefe calls from Tom Bernard; discuss prenuptial issues; | Exhibit 141
strategy
Tue 05/23/2000 Keefe review prenuptial materials; prepare checklist Exhibit 141
Wed 05/24/2000 | Keefe Checklist Sent to Tom Bernard Exhibits 140, 142
Wed 05/24/2000 | Keefe draft checklist for prenuptial agreement; initial Exhibit 141
, outline of agreement
Thu 06/08/2000 Keefe telephone calf with Tom Bemard and Gloria Exhibit 141
Bernard regarding checklist; necessity for independent
review and outline of prenuptial agreement
Thu 06/08/2000 Keefe emait to Craig Nim asking him o send another copy | Exhibit 112 (p. 0382)
of the prenuptial checklist to Tom Bemard because he
has lost the one Nim had earlier sent to him
Thu 06/08/2000 Keefe 3 page fax at 10:00 a.m. to Tom Bernard Bernard | Exhibit 112 (pp. 00480-84)
of "Pre-nuptial checklist memorandum”
Mon 06/19/2000 Keefe draft prenuptial agreement Exhibit 141
Tue 06/20/2000 Keefe revise and finalizes draft of prenuptial agreement Exhibit 141
call and e-mail client
Tue 06/27/2000 Keefe meet Tom Bernard; review and analyze ...; Exhibit 141
prenuptial agreement; related matters
Thu 06/29/2000 Keefe research re prenuptial or status Exhibit 141
agreement;strategy; telephone calt with Tom Bernard
Thu 06/29/2000 Keefe has conference with Joe Gaffney re prenuptial Exhibit 141
agreement
Fri 06/30/2000 Keefe call Tom Bemard about prenuptial issues Exhibit 141
Fri 06/30/2000 Keefe 24 page 10:52 a.m. fax to Tom Bemard Bemard Exhibit 112 (p. 0479)
and Gloria Bemard Whitehead of Draft Prenuptial
Agreement
Mon 07/03/2000 Tom Bernard emails response to Keefe Checklist Exhibit 142; 112 (p.
providing in part: that Gloria Bemard "...plans to use her | 0435-466)
attorney of long standing, who handled her divorce and
has done other work for her, through the years. This
St
Mon 07/03/2000 Keefe call Tom Bernard regarding prenuptial; also call Exhibit 141
Glorias counsel; revisions to document )
Mon 07/03/2000 | Tom Bernard 7 page fax fo Keefe of "copies financial Ex 112 {p. 0647-478)
statements Tom Bernard & Gloria Bernard™
Tue 07/04/2000 Keefe calls and drafting of prenuptial agreemeht; revising; | Exhibit 141
letter; strategy; retum to Seattle
Tue 07/04/2000 Email to Keefe from Tom Bemard setting meeting ofr July | Exhibi¢ 112 (p. 0430~-34)

Confidential Attomey Work Product. Do Not Reproduce.,
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Faét Chronology

9/12/2005 12:16 PM
Date & Time Fact Text __ Source(s) ]
** 5 and stating, in part; *Gloria Bemard still does not have | **
her attorney lined up. Hopefully, this will still work out
okay. she did not want to try one of the three atigmeys
you suggested, She is working on it.” \ /
Wed 07/05/2000 | Keefe and %femnce with client {7/ Exhibit 141
Wed 07/05/2000 | Keefe calls e-mails, negotiations and drafting prenuptial | Exhibit 141
agreement; meet with Tom Bemard, Gloria Bernard's '
atlorney
Wead 07/05/2000 Keefe sends letter to Gehring sending the Prenuptial Exhibit 108 (pp. 100038-80
Agreement "for your review" and indicating that Tom with Gehring edits; Exhibit
Bemard has not had a chance to réview the draft at about | 112 (p. 0359)
4:52 p.m.
Wed 07/05/2000 | Gehring time sheet showing he spend 7 hours on the Exhibit 108 (p. 10082)
"Prenuptiat Agreement Review and Consultation between
July 5, 2000 and December 1, 2000
Wed 07/05/2000 | Keefe fax to Gehring of 44 pages Exhibit 112 (p. 0005)
Thu 07/06/2000 Keefe negotiations, revisions to prenuptial agreement, Exhibit 141
side letter, Torm Bernard and Gloria Bernard's attomey
Thu 07/06/2000 Keefe fax to Gehring of 4 pages Exhibit 112 (p. 0005)
Thu 07/06/2000 Keefe 9:24 a.m. 4 page fax to Gehring forwarding Exhibit 112 (p. 0354-55)
*...revised pages 1-3 of Schedule A to the Proposed ’
Prenupﬂal Agreement, .
Thu 07/06/2000 Keefe 4:51 p.m. 44 page fax o Gehring of *Prenuptial Exhibit 112 (p. 0356)
Agreement, Schedules A and NB, and Legal Descriptions”
Fri 07/07/2000 Prenuptial Agreement Executed by Gloria Bemard and Exhibit 101
Tom Bemard
Fri 07/07/2000 Tom Bemard Benard Signs the Side Agreement Exhibit 103
Fri 07/07/2000 Gehring letter to Gloria Bernard stating concerns about Exhibits 102; 108 (pp..
the Prenuptial Agreement and telling her not to sign it 100006-100009,
100035-37)
Fri 07/07/2000 Keefe calls; letters;e-mails; finalize prenuptial agreement | Exhibit 141

and side letter

Fri 07/07/2000

Keefe faxes "proposed [Side Agreement]letter to Gehrirg
to implement the idea we discussed. Tom Berpard
suggests you review it with Gloria Bernard . . . .* at about
2:14 p.m.

Exhibit 108 (pp. 100032-34)

Fri 07/07/2000

Keefe fax to Gehring of 3 pages

Exhibit 112 (p. 0005)

Fri 07/07/2000

Keefe 3 page fax to Tom Bemard of "Letter to Ms.
Whitehead at 1:40 p.m., 1:45 p.m.2:15 p.m. with Side
Agreement draft

Exhibit 112 (p. 0342-47)

Fri 07/07/2000

Gehring 7:;51 a.m. fax to Keefe of 4 pages re "Bernard
Prenuptial Agreement” forwarding a copy of his July 7,
2000 letter to Gloria Bernard Whitehead advising her to

Exhibit 112 (p. 0348-51)

Confidential Attormey Work Product. Da Not Reprodute.

Pare 1781

A

ACB Aprendix véa&&j' @5‘5



. Fact Chroriology

agreement changes

9/12/2005 12:16 PM
Date & Time Fact Text — Source(s)
= not sigh the Prenuptial Agreement >
Fri 07/07/2000 Keefe 10:24 a.m. 5 page fax to Torn Bemnard of "Fax Exhibit 112 (p. 0352-53)
recelved form Marshall Gehring F. Gehring”
Sat 07/08/2000 Bernard Wedding ' Exhibits 127; 105
Sat 07/08/2000 Glotia Bernard Bernard signs Side Agreement Exhibit 103
Mon 07/10/2000 | Keefe review file, propose changes, draft revisions to First | Exhibit 141
Amendment
Mon 08/14/2000 | Keefe prenuptial agreement; follow up with M. Gehring Exhibit 141
and client _
Sat 08/19/2000 Keefe Prenuptial Agreement - call Tom Bernard; discuss | Exhibit 141
finalization of agreement
Thu 08/31/2000 Keefe faxes "2 letters to Ms. Whitehead” to Tom Bemard | Exhibit 112 (p. 0295)
at 2:54 p.m.—not clear what letters were faxed
Mon 09/11/2000 | Keefe call Tom Bemard, discuss prenuptial and related Exhibit 141
Inatters
Mon 09/18/2000 | Keefe follow up with Tom Bemard on amendment to Exhibit 141
prenuptial agreement
Thu 09/28/2000 Keefe faxes Gehring 10 pages including 4 page draftof | Exhibits 136; 108 (p.
- |he First Amendment at 11:44 a.m., 11:58 a.m. and 12:03 | 10029-31; 0275-76;
p.m. 0278-79)
Thu 09/28/2000 | Keefe draft and revise amendment fo prenuptial Exhibit 141
agreement, exhibits, fax to client and Mr. Gehring
| Thu 09/28/2000 Keefe fax to Gehring of 11 pages Exhibit 112 {p. 0006}
Thu 09/28/2000 Keefe file first draft of First Amendment fo Prenuptial Exhibit 112 (pp. 0524-531)
Agreement Coe ,
Fri 10/06/2000 Keefe prenuptial agreement; call Tom Bemard regarding | Exhibit 141
status of amendments to agreement
Wed 11/01/2000 | Keefe calf Marshall Gehring follow up on prenuptial Exhibit 141

Wed 11/01/2000

Keefe fax to Gehring of 4 pages at 10:59 a.m.

Exhibit 112 {p. 0006; 0273)

Thy 11/16/2000

Keefe confer with Tom Bemard ; call M. Gehring; amend
prenuptial agreement

Exhibit 141

Mon 11/27/2000

Gehring sends Keefe (with c¢ to Gloria Bernard) letter
stating existing draft of first Amendment will be
acceptable to Gloria Bernard and should resolve the
difficulties set our in his July 7, 2000 lefter {Exhibit 102)

Exhibits 131; 108 (p. 10028)

Thu 11/30/2000

Keefe review amendment to prenuptial agreement; letter
to Marshall Gehring

Exhibit 141

Fri 12/01/2000

Keefe forwards execution copies fo First Amendment to
Gehring

Exhibits 137; 108 (p.
100023)

Fri 12/01/2000

Gehring time sheeat showing the spend 4 hours on

Exhibit 108 (p. 100081)

Confidential Attorney Work Product. Do Not Reproduce.
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Faét Chrono!ogy 9M2/2005 12:16 PM

’ Date & Time Fact Text Source(s)
i "Prenuptial Agreement changes - review and ol
consuftaiton™ bewtwen December 1, 2000 and August 17,
2001 ,
Tue 02/20/2001 Keefe call Tom Bernard ; review proposed changes to Exhibit 141
prenuptial agreement; strategy ' N
Fri 03/02/2001 Keefe revise First Amendment to Prenuptial Agreement; | Exhibit 141
call Tom Bernard Berpard
Mon 05/07/2001 Keefe call Tom Bemnard; strategy on finalization; calt Exhibit 141
Marshall Gehring
_—
Tue 06/26/2001 Keefe retumn call form Tom Bemard regarding prenuptial | Exhibit 141
agreement, scheduling
Wed 06/27/2001 | Keefe meet Tom Bernard ; review prenuptial agreement | Exhibit 112 (p. 0004)
and related matters :
Thu 07/05/2001 Keefe review and analyze prenuptial agreement; first Exhibit 141
amendment; Tom Bemard's comments; draft revision;
strategy
Mon 07/08/2001 Keefe draft revisions to prenuptial agreement; review Exhibit 141
original agreement; possible changes, strategy
| Tue 07/40/2000 | Keefe review fi e; proposed changes; draft revistons to Exhibit 112 {p. 0004)
First Amendment
Wed 07/1/2001 Keefe call Tom Bernard, discuss prenuptial, timing, Exhibit 141
amendments, finalize and fax draft io Tom Bernard with
exhibits
Thu 07/12/2001 | Keefe call Tom Bemard and meet with Tom Bemard; Exhibit 141
discuss. . . questions, finalize prpenuptial agreement
Fri 07/13/2001 Keefe sends revised First Amendment - August 28, 2001 | Exhibits 138; 104 (pp.
to Gehring for review; Tom Bernard to giive Gloria 100011-22 with Gehring
Bemard a copy ) signature on 100017}
Wed 08/01/2001 | Keefe calis with Tom Bernard , Marshall Gehring ; Exhibit 141
revisions {o first amendment to prenuptial agreement
Thu 08/02/2001 Keefe work on prenupﬁal agreement amendment Exhibit 141 o
Thu 08/02/2001 Keefe fax to Gehring of 14 pages of "First Amendment to | Exhibit 112 (pp. 0008,
Prenuptial Agreement - clean and red lined copies (not | 0501-516)
including attachments™ réfiecting the "differences hetween
the First Amendment prepared last winter (and provided to
M. Gehnng in December) and the curcent amplified
version...
Wed 08/08/2001 | Keefe call Marshall Gehring ; follow up on prenuptial Exhibit 141
agreement
Tue 08/14/2001 Keefe prenuptial agreement follow up with Marshatt Exhibit 112 (p. 0004)
Gehring and Tom Bemard
Fri 08/17/2001 Marshall Gehring Gehring signs First Amendment Exhibit 104
i Fri 08/17/2001 ; Gehring letter (cc to Keefe) to Gloria Bemnard advising her | Exhibits 141; 108
Confidential Attorney Work Product, Do Not Reproduce. AOBR Appendix AQ G'P,PC
rage oo
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Fact Chronology

9/12/2005 12:16 PM
Date & Time Fact Text | Source(s)
** to sing First Amendment; Gehring signs First Amendment | (pp.100005; 100010)
Tue 08/28/2001 Everyone else signs the First Amendment Exhibit 104
Mon 10/01/2001 Gloria Bernard writes Keefe "than you® letter forwarding | Exhibit 133
signed copy of First Amendment
Fri 09/10/2004 Date of Separation Exhibit 105
Thu 02/03/2005 Gloria Bernard files Declaration in support of temporary | Exhibit 134
relief stating (at page 5:17-18) that "The only
emplouyment contract | had was Included in our Pre
Nuptial Agreement.”
Fri 02/111/2005 Tom Bemard Bernard Notice of Intent to Arbitrate Exhibit 107
Thu 03/10/2005 Dr. Dr. Stuart Greenberg interview with Gloria Bemnard [Exhibit 7 (pp. 47-59)}
Bernard . '
Tue 03/29/2005 Gloria Bernard Bernard notes for Dr. Dr. Stuart Greenberg | [Exhibit 7 (pp. 60-64)]
Fri 04/01/2005 Greenberg Report Exhibit 6

Confidential Attorney Work Product. Do Not Reproduce.
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In re Bernard
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", Fact Chronology
Filter: Linked Issues = "Contacts with Gehring initiated by Keefe" (27 of 84)

9/12/2005 12:23 PM

Date & Time Fact Text Source(s)

Mon 07/03/2000 Keefe call Tom Bernard regarding prenuptial; also call Exhibit 141
Glorias counsel; revisions to document

Wed 07/05/2000 | Keefe calls e-mails, negotiations and drafting prenuptial | Exhibit 141
agreement; meet with Tom Bernard, Gloria Bernard's
attorney

Wed 07/05/2000 | Keefe sends letter to Gehring sending the Prenuptial Exhibit 108 (pp. 100038-80
Agreement "for your review™ and indicating that Tom with Gehring edits; Exhibit
Bernard has not had a chance to review the draft at about | 112 (p. 0359)
4:52 p.m. ’

Wed 07/05/2000 | Keefe fax to Gehring of 44 pages Exhibit 112 (p. 0005}

Thu 07/06/2000 Keefe negotiations, revisions to prenuptial agreement, Exhibit 141
side letter, Tom Bernard and Gloria Bernard's attomey

Thu 07/06/2000 Keefe fax fo Gehring of 4 pages Exhibit 112 {p. 0005)

Thu 07/06/2000 Keefe 9:24 a.m. 4 page fax to Gehring forwarding Exhibit 112 (p. 0354-55)

. "...revised pages 1-3 of Schedule A to the Proposed
_ Prenuptial Agreement. . .."

Thu 07/06/2000 | Keefe 4:51 p.m. 44 page fax to Gehring of "Prenuptial Exhibit 112 (p. 0356)
Agreement, Schedules A and NB, and Legal Descriptions”

Fri 07/07/2000 Keefe faxes "proposed [Side Agreement]ietter to Gehring | Exhibit 108 {pp. 100032-34)

to implement the idea we discussed. Tom Bemard
suggests you review it with Gloria Bemard . . . .” at about
2214 p.m.

Fri 07/07/2000

Keefe fax to Gehring of 3 pages

Exhibit 112 (p. 0005)

Fri Q7/07/2000 Gehring 7:;51 a.m, fax to Keefe of 4 pages re "Bernard Exhibit 112 (p. 0348-51)
Prenuptial Agreement” forwarding a copy of his July 7, .
2000 letter to Gloria Bernard Whitehead advising her to
not sigh the Prenuptial Agreement

Mon 08/14/2000 Keefe prenuptial agreement; follow up with M, Gehring Exhibit 141
and client

Thu 09/28/2000 Keefe faxes Gehting 10 pages including 4 page draftof | Exhibits 136; 108 (p.
the First Amendment at 11:44 a.m., 11:58 a.m. and 12:03 | 10029-31; 0275-76; .
p.m. . 0278-79)

Thu 09/28/2000 Keefe draft and revise amendment fo prenuptial Exhibit 141
agreement, exhibits, fax to client and Mr. Gehring

Thu 09/28/2000 Keefe fax to Gehring of 11 pages Exhibit 112 (p. 0006)

Wed 11/01/2000 Keefe call Marshall Gehring follow up on prenuptial Exhibit 141
agreement changes

Wed 11/01/2000 | Keefe fax to Gehting of 4 pages at 10:59 a.m. Exhibit 112 {p. 0006; 0273)

Thu 11/16/2000 Keefe confer with Tom Bemard ; call M, Gehring; amend | Exhibit 141
prenuptial agreement

lThu 11/30/2000 Keefe review amendment to prenuptial agreement; letter | Exhibit 141

Confidential Attomey Work Product. Do Not Reproduce., AOB Appendix AGTD
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* .+ Fact Chronology

Filter: Linked Issues = "Contacts with Gehring initiated by Keefe" (27 of 84)

9/112/2005 12:23 PM

Date & Time Fact Text Source(s)

** to Marshall Gehring -

Fri 12/01/2000 Keefe forwards execution copies fo First Amendmentio | Exhibits 137; 108 {p.
Gehring

Mon 05/07/2001 Keefe call Tom Bemard; strategy on finalization; call Exhibit 141
Marshall Gehring

Fri 07/13/2001 Keefe sends revised First Amendment - August 28,2001 | Exhibits 138; 104 (pp.
to Gehring for review; Tom Bernard to giive Gloria 100011-22 with Gehring
Bemard a copy signature on 100017)

Wed 08/01/2001 | Keefe calls with Tom Bemard , Marshall Gehring ; Exhibit 141
revisions fo first amendment to prenuplial agreement

Thu 08/02/2001 Keefe fax to Gehring of 14 pages of "First Amendment to | Exhibit 112 (pp. 0008,
Prenuptial Agreement - clean and red lined copies (not | 0501-516)

+ | Including attachments” reflecting the “differences between

the First Amendment prepared last winter (and provided to
Mr. Gehring in December) and the current amplified
version...." ' :

Wed 08/08/2001 Keefe call Marshall Gehring'; follow up on prenuptial Exhibit 141
agreement

Tue 08/14/2001 Keefe preriuptial agreement follow up with Marshall Exhibit 112 (p. 0004)
Cehring and Tom Bernard

Fri 08/17/2001 Gehring letter (cc to Keefe) to Gloria Bemard advising her | Exhibits 141; 108
to sing First Amendment; Gehring signs First Amendment | (pp.100005; 100010)

Cenfidential Attomey Work Product. Do Not Repreduce.
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“Uiis COUNTY
SUPLRIOR COURT CLERY
SEATTLE. WA,

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

Respondent.

In re the Marriage of: )
: )
GLORIA BERNARD, g NO. 05-3-01335-8 SEA
Petitioner, ) RESPONSE TO RESPONDENT’S
) CLOSING ARGUMENT TIME LINE
and %
THOMAS BERNARD, ;
)
)

Apparently because of the haste with which it was prepared, the closing argument
Fact Chronology handed up by Respondent has numerous errors which need to be corrected.
The best source of information to support the cotrections comes from Exhibit 112, pages 003-
006, Client Detailed Time and Expense Report from Foster Pepper & Shefelman.

Date & Time Fact Text Source(s)

Wed 01/26/2000 | Correction: There is no reference in the billing to coﬁferring Exhibit 112, p.3
with “related materials.”

Thu 05/18/2000 | Correction: Text erroneously indicates that there are multiple | Exhibit 112, p.3
calls to Dick Keefe from Tom Bernard. Billing text reviews
*call from Tom.”

Wed 05/24/2000 | Correction: “Keefe Checklist sent to Tom Bernard”: although
. the Checklist is dated May 24, 2000, there is nothing in Dick | Exhibit 1, Exhibit
Keefe's file showing that it was sent to Tom Bernard 112 -

Wed 05/24/2000 | Correction: This is a duplication of the prior entry. There is Exhibit 112, p. 3
one billing entry for May 24 which states *Draft checklist for
prenuptial agresment; initial outline of agreement.”

LAw OFACEOF
RESPONSE TO RESPONDENTS JERRY R. KIMBALL

CLOSING ARGUMENT TIME LINE - { i O R ' G l N A L 3250 Linton BANK OF CALIECRSA
900 FOURTH AVENUE,

SEATILE, WASHINGTON 98164

ACB Ag%?sgs%%x AD12
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Date & Time

Fact Text

Source(s)

Thu 06/08/2000

The Fact Text correctly reflects the billing but does not
indicate that it was only for .4 hour

Exhibit 112, p.3

Thu 06/08/2000

Correction: There is no separate billing for this event, and it
was part of the .4 billing noted above.

Exhibit 112, p.3

Thu 06/08/2000

Correction: Again, this is a repetition of the priot two entries,
apparently an attempt to make it look like more steps were
taken than were actually taken. At p.5, Exhibit 112 reflects
the fax charge for June 8 for three pages. It also reflects two
different copy charges for four pages each time. Certainly
these were all part of the same event,

Exhibit 112, p.6

Mon 06/19/2000

This is an accurate rendition of the billing reference at p.3 of
Exhibit 112, The time spent on the project, 11 days after the
Checklist conversation and with no intervening activity, was
1.5 hours.

Exhibit 112, p.3

Tue 06/20/2000

Correction: The text is correct. What it does not reflect is that
the total time spent on revising and finalizing the draft of the
prenuptial agreement, calling and e-mailing to Tom Bernard
was 48 minutes. There was never a fax of 24 pages. Rather,
there was a fax of 20 pages that was sent to Tom Bernard's
office on June 20, 2000. While Mr. Hall’s reference to 24
pages is consistent with the fax cover sheet, however the
billing reference that is recorded electronically from the fax
machine shows 20 pages transmitted. What portions of the
intended transmission on june 20, 2000 that were not
received is unknown,

Exhibit 112, p.3

Tue 06/27/2000

Correction: There is no such event that occurred. The event
reflected occurred June 27, 2001 and is shown at p.5 of
Mr. Hall’s Fact Chronology.

Exhibit 112, p.3

Thu 06/29/2000

Again, the entry is correct to reflect that 21 days after the
Check-list conversation, Mr. Keefe and Mr. Bernard speak
for the second time. The total time devoted to the event on
that date was 12 minutes.

Exhibit 112, p.3

Thu 06/29/2000

The Fact Text entry appears correct. However, it fails to note
that the conference with Mr. Gaffney regarding the
prenuptial agreement was 12 minutes or less in duration.

Fri 06/30/2000

The text is correct, but it fails to reflect that this call,
occurting on the Friday before the four-day July 4 weekend,
eight calendar and three business days before the wedding,
Tasted six minutes or less.

RESPONSE TO RESPONDENT'S
CLOSING ARGUMENT TIME LINE- 2

W OFFICE OF

]ERRY R. KIMBALL
3250 LINtON BANK OF CALIFORNIA
900 FOURTH AVENUE

TILE, WASBINGTON 98164

AQB Appendlx AQL13
(266) 587-5701
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Date & Time

Fact Text

Source(s)

Fri 06/30/2000

Correction: There was no fax to Tom and Gloria Bernard on
June 30. This is erroneous. At p.5 of Exhibit 112 all of the
faxes are reflected. There was never a fax of 24 pages,
Rather, there was a fax of 20 pages-that was sent to Tom
Bernard’s office on June 20, 2000. While Mr. Hall’s
reference to 24 pages is consistent with the fax cover sheet,
however the billing reference that is recorded electronically
from the fax machine shows 20 pages fransmitted. What
portions of the intended transmission on June 20, 2000 that
were not received is unknown. .

Exhibit 112,p 3
and 6.

Mon 07/03/2000

Correction: The e-mail was at 7:15 p.m. on July 3. The first
page of the e-mail ends with the following: “Gloria is trying
to contact an attorey noew, everyone’s out of town. Tom”
The reference to Gloria planning to “use her attorney of fong
standing” is at p.448 of Exhibit 112 and shows that there was
no name for this attorney. Further, that portion of the e-mail
is shown as having been prepared and dated July 1, 2000.
See p.436 of Exhibit 112.

Exhibit 112,
pp.435, 436 & 488

Mon 07/03/2000

The fact text is correct. The entry is erroneous in that there is
no evidence that Gloria had an attorney on July 3 for Dick
Keefe to call. At 7:15 p.m. that date, Tom Bernard informs
Keefe that Gloria still does not have an attorney. That she did
not have an attorney is supported by Tom Bernard’s e-mail to
Richard Keefe July 4, 2000 at 7:34 p.r., where he indicates
“Gloria still does not have her attorney lined up. Hopefully
this will still work out okay. She did not want to try one of
the three attorneys you suggested. She is working on it.”
Thus, although Mr. Keefe's billing would tend to reflect that
she did have an attorney, other evidence makes it clear that it
was simply a billing error.

Exhibit 112, p.435

Exhibit 112, p.430

Mon 07/03/2000

-Mr. Keefe's billing does reference a telephone call with Tom

Bernard. That is part of the 2.3 hours that he biiled for on
July 3, 2000.

Exhibit 112, p.3

Wed 07/05/2000

Mr. Hall has five events listed for this date. Four of them are
what occurred in Mr. Keefe’s office, during which he spent
4.5 hours of time on the task and his partner, Mr. Gaffney,
spent .4 hour on the tasks. Mr. Keefe's billings also reflect
that he met with “Tom, Gloria’s attorney.” Mr. Keefe in his
deposition testimony clarified this billing entry at p.35, lines
16-22, where the question and answer were as follows:
"Question: Did you meet with an attorney who was acting on
behalf of Gloria?

*Answer: | don't believe 50. 1 think we only dealt by
tefephone. And this may have been an imprecise entry. It
was, because | don't ever recall meeting personally with Mr.
Gehring. We talked on the phone a number of times.”

Deposition of
Richard Keefe,
Exhibit 5, p.35

RESPONSE TO RESPONDENT'S

CLOSING ARGUMENT TIME LINE - 3

ACB Arpeondix AQ0l4
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Date & Time

Fact Text

Source(s)

Thu 07/06/2000

This is confusing as the fax cover sheet, p.355 of Exhibit 112,
shows a time of 9:28 p.m. The fax confirmation sheet shows
a time of 9:24 a.m. Presumably, the machine entry is correct.
This was a fax of the latest revisions by Tom Bernard to his
financial disclosure, Schedule A t6 the prenuptial agreement.

Fri 07/06/2000 Mr. Hall's Chronology has nine events listed for this date.
The order in which they appear is not counsistent with the Exhibit 112, p. 3
chronology in which they occurred.

Mon 07/10/2000 | This is the Monday following the wedding. There was no
billing entry or record in Mr. Keefe's records of him having Exhibit 112, p. 4

done any of the things listed. There is an entry reflecting the , '

same text for July 10, 2001, a year after the wedding.

The Fact Chronology offered by Mr. Hall regarding the contacts between Richard
Keefe and Marshall Gehring also contains similar errors. For example, the July 3, 2000
telephone call between Dick Keefe and Marshall Gehring thatiis pari of the erroneous billing
by Dick Keefe did not occur. Further, consistent with the prior time line, Mr. Hall has
segregated occurrences on a single day as numerous events. .

DATED this 13" day of Septernber, 2005.

RESPONSE TO RESPONDENT'S
CLOSING ARGUMENT TIME LINE -4

Respectfully submitted,

JERRY R. KIMBALL, WSBA #8641
f Attorneys for Gloria Bernard

LAW OFRCE OF
JERRY R. KIMBALL

3250 UNSN BANK oF CALEORNIA
900 Four AVENUE

ACBTEERERTIR " A015
(206) 587-570

Dana 1742
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MARSHALL F. GEHRING
ATTORNEY AT LAW
25825 - 104TH AVENUE S.E. (#37%)
KENT, WASHINGTON 98031

REGISTERED ATTORNEY ‘ 631-4453 VOICE
U.S. PATENT & TRADEMARX OFFICE 639-9495 FAX
November 27, 2000

Area Code 253

Richard E. Keefe

Attorney at Law

1111 Third Avenue (Suite 3400)
Seattle, WA 98101

Re: Bernard Prenuptial Agreement
Dear Mr. Keefe:

I believe that your most recently proposed First Amendment to the Prenuptial
. Agreement of the parties will be acceptable to Gloria and should resolve the difficulties
| perceived in the draft ongmal agreement as expressed in my letter to Gloria dated

July 7, 2000.

May | suggest that you send me the final documents for signature. 1 will pass them
:along to Gloria, and she can pass them along to Tom, who will return the documents to

‘you for appropriate distribution.

‘Thank you for working with me to bring this matter to a successful conclusion.

Sihcerely, .

Marshall F. Gehring

cc.  Gloria Bernard

- ACB appena HERETS
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MARSHALL F. GEHRING
ATTORNEY AT LAW
25825 - 14TH AVENUE S.E. (1375)
KENT, WASHINGTON 98031 .

REGISTERED ATTORNEY . ‘ . 631-4453 YOICE
U.S. PATENT & TRADEMARK OFFICE . 639-9495 FAX
, August 17, 2001
Area Code 253

Giloria L. Bernard
1421 Shenandoah Drive East .
Seatile, WA 98112

Re: Amendmentto Prenuptial Aqreement

L4

Dear Gloria:

I have reviewed the enclosed First Amendment to Prenuptial Agreement that was . -
prepared by Dick Keefe. This document basically expands upon, and clarifies, several
of the provisions of the amendment agreement that you approved last November

As you know, and as expressed in my leiter to you dated July 7%, 000 | had a number
of concerns relative to the draft prenuptial agreement that | reviewed at that time.
These concerns were in part addressed by changes to the final Prenuptial Agreement
They are further addressed in this/Amendment to the Prenuptial Agreement. -As far as
'you are concerned, | believe that the enclosed Amendment will make substantial -
improvements to the existing Prenuptial Agreement; and for that reason, you should

sign it.

You and Tom both need to sign the enclosed Amendment document: and you boih
need fo have your signatures notarized. Liz Jogtich can do that for you. When sxgned
and notarized, please send the document to Dick Keefe. . s

At your convenlence, | will be happy to meet with you and review with you the amended
"agreement in. detail. D

cc.  Richard E. Keefe

- Attorney at Law _
: 4
ACB Apren :L:;;_{U l O
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FIRST AMENDMENT TO PRENUPTIAL AGREEMENT -

. This is the First Amcndmcnt (“Amendment™) to the Prenuptial Agreement daxcd Julv
7., 2000 (“Agrccmcnt") between Gloria L. Whitehead ("Wife™) and J. Thomas Bemnard
(“Husband") The Agreement was negotiated and executed by Wife and Husband shortly befors

they were married in Seattle, Washington, on July &, 2000. Each of the parties was
represented by counsel in these negotiations, Husband by Richiard E. Keefe of Foster Pepper &
Shefelman, and Wife by Marshall F. Gehring. As part of these negotiations, Mr. Gehring s2nt
Wife the letter dated July 7, 2000, a copy of which is attached hereto as Exhibit A} ‘and Hushand
delivered to Wife the letter dated July 7, 2000 (prcparcd by Mr. Keefe) a copy of. which s

attached as Exhihit B,

The partlcs entered into the Marriage with the intent and understanding that as soon us
reasonably pracUca] upon return from thelr honcymoon, counse] would prepare and the pariies

would enter into this Amendment,

NOW, THER.EFORE in consndcratxon of the mutual agreements and ‘covenants stated
herein and pursuant to Exhibi{ B, Husband and Wife agree that the Agreement shal be amendex!

as of the date of thc Marriage as follows:
I.A ‘. Paragraph 5.shall be amended and restated to read as jollows:

"8, Communitv and Joint Property: and Eamin gs/Salarv,

T () Subjcct to the provisions of subparagraph (b) below, during the
existence of the marital community of the parlies, all wages, salary or remuneration for services
or labor (collectively, “Salary™) eamed by either shall be community property; provided.
however, Salary (and the parties® community property) shall not_ ever include any siock, steck
‘'options, stock warrants, stock rights, or other equity or debt securities issued by a pany's
employer or related entity, any interest in any stock option plan, employee stock ownership plan

or other plan offering a party a proprietary interest in such party's cmploycr or a related emiry%:.
which rights or benefits arise out of the cmp]oymcnt relationship and is in the nature of i K]
compensation (present or deferred) for services; nor shall Salary include any draws, distributions
"."or remuneration to Husband attributable to or arising out of his time and energy expended io

manage.or oversee his separate property real estate ventures or separate property invesimerl

accmmt (as more fully dcscnbed in subparagraph (b) below).

T Thc part:cs furthcr agree that any funds deposned afler Marriage i ine-

: tenancy-m-common _]omt tenancy or fenaricy by the entirety account wherein they are the on} ¥

. tenants shall be community property, and if any filnds are held in joint-tenancy-with-rights-of-
survxvors}up or as tenants by the entirety where the parties are the only tenants, then the proceeds

shall pass to the survivor on the death of one of the parties.” All property purchased with funds

from a joint tenancy, tenaney-in-common or tenancy by the entirety account or from communi:v

funds shal}, to thc exient so purchased, be held by the parties as community property. s
AORB Appendix A021 -
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(b) The Pam es rccogmzc that ittt be necessary for Husband 10 expend
considerable time and energy to manage and oversee his separate property real estate ventures

2nd scparate property investment account, buf that it be very difficult if not impossible 1o
d:t'xmmc the exact amount and valucof such effo Accordn:f]y they have agreed that:

T Hs
(i) Noneof such cfforts shall be considered “services or labor™
vnder subparagraph (a), nor shall the.fruits or proceeds of any thereof be deemed or imputed 1o
. be salary or community property; rather the fruits and proceeds of such efforts shall be znd

remain Husband*s Scparatc Property; and

(ii) In recognition and in lieu thereof Husband Has agreed as

s

provided below to: -,

1 Provide his separate property residence to the community for its
residence (without charge); .

2 and the maintenance, upkeep, repair, tax and insurance payments

-y

for this residence (which is debt-free) from his Separate Property;

3. Fuxid the Household Operational Account and the Joint Living
Bank Accounts; and the Special Joint Account for Gloria Whitehead from

his Separate Propcrty' and

4, Agreed to the provisions for:Wife on tcrmmat:on of the marriags
.. and death.

A{c) The parties acknowledge that their Salary shall, as above stated, bg
community property and shall be used for such purposes as they may,.from time to time. agree;
provided, however, that in the event the partics are unable to agree on the use of such Salary, -
each party shall be free to use that party’s share of his or her Salary for such purposes us he or
* - she may desire as fully asif such sharc of that party’s Salary were separate propcny " :

w“;‘ﬁ

2 .Paragraph 7 shall be amended and restated to read as follows:

-

VA Joinl Bank Accounts,

o ’ (a) Thc parties shall continue to maintain their présent personal thecking
and savings and stock market accounts (if any) as their own separate propcrty, adding “Separare
Property" n0mcnclaturc {0 each of thosc account names. . . .

 The prescnt Household Operating [Ban.k) Account (presently in the joint name of .
-J. Thomas Bemard and Diane Viars, Bemard Household Manager) shall become the Communiry
Property Household Operating Account, for payment of household operating expenses, such as:
food, utilities, telephone, bedding, towels, decorative plants, and-the like (household '
consumables) and shall be reimbursed from the Joint Living (Bank) Account, to be established as
a Tenants In Common account between Gloriz and Tom Bernard. There shall becreaed a
residence and beach house property mamtcnancc and improvement aCCﬁ(‘j% R EALTZ AR 2

/3’-/
a7
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Property; in the names of J. Thomas Bernard and Diane Viars) for the upkeep, remodzlipg.
improvement, or maintenance of the Broadmoor home or the Beach house property; which
account shal] be reimbursed as necdcd from tine-to-time by Husband from his Separate

Property. ’ .

. The Joint Living (Bank) Account shall be the Community Property of Gloria and
Tom Bemard. Iiems purchased and paid for from this account (unless reimbursed by either party
from an account that is Separate Property, shall be to pay for the normal living ex penses of
Gloria and Tom Bernard. This Joint Living Account (or rc—namcd} shali be the repository of
one-half (1/2) of Gloria Bernard’s salary, bonuses, and income from her employment by Bernard
Development Company or others (to be Community Propeny when deposited), and a fixed sum
of one hundred thousand dollars ($100,000.00) per year deposited by Tom Bernard (ulso'to
become Cornmunity Property, when deposited). Funds deposited by Tom Bernard arc 1o includz
salary (if any) carned from his employment, and if funds from Tom's salary are insuiTiciznt,
addivional funds to reach the amount of one hundred thousand dollars (§100.000/vear) from s
Separate Property, are 10 be dcpos:tcd into this account, for-the use and benefit of the
Community Estate. Funds deposited into the Joint Living Account by either party (unless
- jdentified as a loan, acknowledged in writing by both pamcs) shall automatically become
Community Property, used to pay costs and expenses considered by he parties 10 be acceptable
for payment from Community Property funds. A monthly record shall be kept of all expenscs
. paid to and from the Joint Living Account, including identification of any personal leans (if any)

" made o the Joint Living Account, and repayment of those Joans.

, . (b) The pames cach funhcr aanow]cd ge that.some or all of their .

: rcspcctwc separate property earnings, income from, or portions of, their respective sepafale
property may be contributed to The Joint Living Bank Account or another Bank Account in their
joint names (which includes the nomenclature “Community Property Account™; collectively; the
*‘Community Property Accounts™). Notwithstanding the other provisions of this Agreement..the:
parties intend that upon the marriage the balancs in the Community Property Accounts ONLY
and futurc contributions to these accounts and monies on deposit-therein shall be communily

property.”
3 . Paragraph 9(c) of the Aorccmenl shall bs amcndcd by changing the pcnod a et

2.
.cnd thereof to a- scrmcolon and adding the fo)lowmv _

“subject to thc nghts of each party to use that party s share of his or her Salary iar
any such purposc as provided in paraeraph 5(c) above.”

4, Paragraph 10(a) shall be aménded and rcstated o rcad as follows:

“(a) Life Insurance. Each party does in particular dxsclaxm any interest, present or
-prospective, in.any policies of life insurance, or the proceeds thereof, herelofore
issued or hereafter to be issued upon the life of the other, Ihe beneficiaries of
which are the respective children of such insured, or a trust for their present or ‘
future benefit, but only to the cxlcm the prcmmms for any such pohcxﬂs have been
'paid with separate funds :
ACE Appendix A023,
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5. - The sccond sentence of paragraph 12 (c) shall be amended by deleting the periad,
inserting a semicolon, and adding the following: .

“and on the sixth,:seventh, eighth, ninth and tenth anniversary dates of the
Marriage, an addmonal $80,000 (Eighty Thousand Dollars) will be deposited by
Husband from his scparate property funds to the Special Account, or Husband
may, in lieu of-any such cash payment, elect 1o designate on any such annjve rsary
date of the Marriage, otheér of his separate property assets that he, in his
reasonable discretion, deems appropriate, and are of at least the same value (nei o7

" encumbrances) as such cash payment, which shall become the propﬂny of Wifs

upon tcrmmatwn of the Marriage.”

LI

‘Paragraphs 14( g)(ii) and (m) shall be amended and restated as follows:

ot -o\

“(ii) Neither party shall be liable for thc debts or habxlmcs of the other incurred
before mamagc )

i

(iii) Either party may retain or obtain credit in his or her name alone. However,
any such credit which is used for other than reasonable and proper commun:ty
'purposcs shall be the separate obli gatmn of the party using such credit.” .

7. Paragraph 15(a) shall be modified as follows

a. Existing subparagraphs (iv) and (V) sha]l bccomc rcSpccnvcly, (v) and (vi);
and .

b. Insert the following new subparagraph (iv):

“An additional $400,000 whi¢h shall, al Husband's election, be in the {o;n: af.
insurance on his life, or other of his appropriate separaie property assets
- designated and valued by hlm (net of encumbrances) in his reasonatle -

discretion.” .
: L &

8.- . Except as specifically amended or modified by this Amcndmenl the Agreement
shall remain m full force and cffect as fully as if this Amendment had not bccn cxcguled .

- Dated as of @a-au/?a 5-25’ 2001,




STATE OF WASHINGTON )

) ss.
COUNTY OF KING )

B '_ .-?-.2 0—;\40,!%!2
On this ,2‘2 2 day of WM’OOI before me, the undersigned, Enotary publi¢ in

and for the state of Washington, duly commissioned and swom appeared Gloria L. 0 me
known to be the individual who executed the within instrument, and acknowledged to me that she -
signed the same as her free and voluntary act and deed for the uses and purposes therein mentionied,

Dated this 25 dayofw ol. S

.
's -

"“Illu["‘

. ““ \,\ PETE/; :,r‘ AA LA . i
‘$' ‘* “K E‘ho ', ('v' * {Signarwre of Naury)
g*g - — ;*g C%’VZK//%'/&”?SO'\/}
== O""- UBL \C "é .5 xiblthor Sap Nane of Noury)
% Y 2y, a8 &0 § . Notary public i for the state of Washington,
%l O,. WAS“\\S\*‘ " residing at / a é :
“'uuml“ . .
My appointment expires '7%‘0162’7 f‘{‘
STAT"-“OF WASIE*JGTON ) - .
) 55 - ’
COUNTY OF KING .o ' -

X On this 9\? day of Lﬁoﬁl&f 2001, before me, the undersigned, a notary pubiic ir.
and for the state of Washington, duly commissioned and sworn appeared J. Thomas Bemard, to it
Jnown 1o be the individual who executed the within instrument, and acknowledged 1o me that bt
signed the same as his free and voluntary act and deed f6r the uses and purposes therein mcmm%cd

Dated this Q?’ dayof & ?ﬁ:t
- “Q,““ PETE ,"‘ .,,}‘ / ' 'd
N2 IR '?@ "f‘, . . (S:punu of Noury)
~\ Yg\"““ El‘ 0
S8 a2 -
’ ;‘;QTAQ‘P : 2_

%
X
§ +* :‘ T § g * :" (L:p’hly Peint or Sunp Name o{Noury)
% g, fUBLO, e f Notauy pubdlic in f rothe state of Washmoto-r
Ay lr i, WeeSF - residing al 34 ,J
e, OF WASK"

2, ¢ : %é-
LT My appointment expires '7*/‘?4“9@?
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CERTIFICATI ON OF A’ITORNEYS

A!-v

I, RJchard E. Keefe, hcrcby certify that Iam a duly Jicensed attorney, admitied o practice
12w in the state of Washington; that I have consulied with J, Thomas Bemard, who is a party 10 the
foregoing First Amendrhent to “Prenuptial Agreement dated FZzgd - , 2001, which
Prcnupnal Agr&:cmcnt was made in contemplation of his marriage to Glofia L. Whitehead, and that !
have fully advised him of his property rights and of the legal significance of the foregoing
agresment; that he has acknowledged his full and complete understanding of the Jegal consequznces .

and of the terms and provisions of the foregoing agreement.

-

ot

DATED: /474&1/&{7" 28 2001,

%ﬂ Z // //ﬂ

Richard E. Keefe'

"1, Marshall F. Gchnng, hereby certify that I am a duly licepsed attomcy, admuttcd 1o practice -
Jawi in the state of Washington; that ] have consulted Wwith Gloria L. Whitehead who is 2 party to the
foregoing First Amendment to Prenuptial- Agreement dated _SZL&e¢q 7, 2001, whick
Prcnupual Agrecmcnt was made in contemplation of her:marriage to J, Thémds Bemnard, and that !
have fully advised her of her property rights and of the legal significance of ths foregoing
agreement; that she has acknowlcdgcd her full” and complctc understanding of the Ic°3
consequences and of the terms and provisions of the foregoing agreement ' .

DA’I’ED - & / 4'7 , 2001,

- . : g/f/ﬁ-flw =
. T e Marshall F. Gehnn{ ?’

AOCB Appendix AD26



hd -
. .
e .. e -

AR P4 S R ooy

07/71/00 10:25 FAY 206 £47 9700
- B7/87/2868 87:51. 2536398435 ) “M.F L GEHRING PACZ g2
MARSHALL ¥, GEHRING
ATTORNEY AT LAW
- 2 20« 1T AVENUE S8, (1979)
_ s TENT, WASHINGTON 1301
T ATy R ) 140 voicy
» PATENT & TLADBHAXE . ' July 7, 2000 ‘ : 144 PAX
?
Gloria L. Whitshead . ,
1421 Shenandoah Drive East . o

Seattls, WA 98112

Re: Pren(plial Aoreament

Daar Ms.' Whilehsed:; -

Lste Wadnesday afternaon, | recaived from Mr, Kesfs. (Mr. Bemard's atidrney) & cooy
of the propasad Prenuptial Agreemsnt betwsan you and Mr, Bemnard. | reviawec the
proposed agreement late yesterday sitemoon and evening; and, in a telephone -
- eonversation.with Mr, Kesfe lale’yeslerday afternoon, | discussed with him some of my
. “initial concerns. Becauss of the time consiraints placad on me relalive to this matter;
my review has been limited-to Identifying provisions In the agresment that are - .
.unfavarable to you and which | recommend bs changed. | did not make any type of
financlal analysls; nor did I make atlempt to confirm the accuracy of the axhibils {o the
Agresmenl, Mr. Keefe is an excsllent and well-known atiorney; end | teal confident that

* those exhibils are correcl, - : :

The purpose of the Prenuptlal Agreemanl is to provide for a division of your asests and
liekilitles, end Mr, Bernard's asssts and liabllities, in four situations: near term deeth of
" sither party; near {erm divores inltialed by either pariy; long term desth of either pany; .
and z [ong term divoree initiated by sither parly.” Generally spesking, neer term reiers . .
lo ths first saveral years of the marriage; and long term refers to & time period eiphl <7
more years afler the marriags, In my opinion, the Agreemsnt prepared by Mr, Kesfs {5 \
-(wilh ths fsw exceplions noted below) is fair and equitablé Insofar a6 the naear lBrm is™
concemed, However, for the long term, | belisve, that some improvemenl is needed lo
proted your inlerests and reslize whal | assume is'your mutual goal of a fair and
equitable arrangsment that will cover ali svsntualities, - i '

The following are my concsins with the proi:és ed Prenuptial Agresment:

a. Refarring lo paragraph 158, on Mr, Bernard's death, you will recaive $100,000 i
.n lhen-vear-doliars, your separate property, one-half of the community property, the ,
balance in your Spsclal Joint Account in then-vear dollars, snd *access” to the Bamerd :
home for *nol to excasd one year', This i3 okay for the shori term. - Bul Iets say you :
- have been married for 15 yesars and you are no longsr able to earm a living dus to sge
.or health considerations. To.the best of my knowledge, you have no retiremént other
ACE Appendiﬁ A027
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then Soclal Security; and there are no provislons for your long—term medical cars. How

do you live? And where do you live after your one-ysar in the Barnard housa? Will

you be abls to afford 1o stay In the -house for that ona ysar? Given your ags, it is my

opinion that your-health and welfare needs should be reasonably provided for afier

your marriage has “matured” and until your death. Hopefully, your marriage will bring

addifional prosperity 1o Mr, Barnard; and the cosl of his providing for this long 1erm zzre
. wlll bs Insignificant within the grand scheme of his estate. ' :

b..  Referring to duplicative paragraphs 8b and 12d, you waive any claim or righl lo
spousal support of maintenence. Again, in the near term, that is nol unrazscnable, In
the long tarm, howesver, given no modification to lhe Agreement in accordancas with my
recommendaiion in paragraph 1 above, | think that provisicn is unresscnzbla. . Lats
1ake the situation whers, afier 10 years, wilh you disabled in scme fashion &nd nc: sble
10 work, Mr, Bemard |aaves the marriage for a younger woman. |n that case, you have
nothing other than your separate properly, one-half of the community property, ang -
_ maybe the balance in the Special Joinl Account. No placs to live ... noratiromeni othar
han Social Security ... no medical care ...and you have no right lo ask far:spousat
‘suppari or maintenancs even if your are {otally disabled with, for insiance, Alzheimer's.
“In‘my opinion, the Agresment should provids you,atter your marriage hes “matured”
and.unfil your dsath, wilh the right to petition the court for an award of resson lifetime

support or maintenanca unisss such is otherwisa provided to you,

c.  Paragraph 9c addresses chlidren of 2 prior marmisga. You will not be ebla lc *
spend anylhing other than separals property funds on your chligren's hesith, suppoan,
maintenance, or education, Any obllgations you have to your chilaren will not inveivs -
Mr. Bemard; end any obligations or other support cannol be ¥ pajd from community
eamings or community property”, .Presumably, gifts to your chlldrén also cannel oz

mads of paid for from community eamings or community property and will havs (o be
sde or.paid for from your.separate property funds, if any sxist. My problem with this (g}

paragraph is that it precludes you from spending any pant of your yeary semings from
yeur Isbor (i.e. your salary) on your thildren becsuse your samings are ccmmunity

. properly. In my opinion, you should be free 1o spand your one-half of your community
properiy eamings (salary) anyway you wanl. ' ' )

-d. . Paragraph 10a addresses |ife jnsurancs. You-disclaim any interest In any poiicy
on Mr. Bernard whers the benasficiaries of {he polley are his children or a trust for hls
children. On its facs, thal is okay. The problem is, [hal by ths statement “whether or
not during the marriage of the partles the premiums thereon aré paid with commuriity
funds®, you arg aulherizing the use of community funds {o pay ths life insurancs
premiums. [n other words, Mr. Bernard can uss community funds lo pay for lile
insuranca that you have no inlerest in whatsesver; but you cannof use thoss samé

.
- -3
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. T July 7, 2000

Gloria L. Whitchead _
1421 Shenandoah Drive East L - .
Seattle WA 98112 o T

Re:  Prenuptial Agreement

Dear Gloria: ¢

We have executed our Prenuptial Agrcémcn( dated July 7, 2000 (Agreement”) with the specific undezsianding

. that upon our return from Italy we and our antorneys will use their best efforts 10 negotiate in good xanh and

execyts an emendment fo the Agmsm:nt covering the following maners: _ -
. '

Itcms {c), (d) and (c) in Mr. Gchnng 5 lcncr of July 7,2000 (copy auached) which we bolh agree -
are fair and should be lncorpomwd into the Agreement;

. chardmg Ttem (a) of Mr. Gchnng s letter, we agred a fair sotuuon is to amend the Avrccmcnl to
p-owde you an- addxuonal $400,000, in the form of insurance or o.hc: appropna(c assets; and . .
L4

Regarding ltem (b) of Mt. Gchrmg s lcncr, we-agree that a fair soluuon is to amend lne

. Agrezment to provide you in licu of any claim for spousa) support or maintenance the following additionsl asscis
upon termination of the marriage under paragraph 12 “on the sixth, seventh, eighth, ninth and ienth anniversary

Gates of the marrisge an additional $80,000 (cighty thousand dollars) will be made available for wife by cash
addition 10 the Special Account for Gloris (Whitchead) Bernatd . 0or by dcsngnanng other spproprikte Assels; i.c.,’
1total of $400,000 wlil be provided for wife (in addlilon 1o the smounts presently provided in t_bc Agreement).”

F‘ma‘l)}. we agree that;
Uatil and unicss an Amcndmcnt lo the Agrccment is exccutcd the Agrccmcm shall bc in full

forc, ang effect as pr.scmly written; and

' If Uu: Amendment contcxhplntcd hereby is not execuied by October-7, 2000, this lsuter shull

terminate and the ‘Agreement shall remain in full force and effect {ns if this lc(rer had never b-an writién o
45

Please sign and retum the enclosed copy of this I_cuc]' to confirm our agresment,
Sincerely, - ' e . -
J. Thomas Bemard - :

ot

.Enclosurcl Slgncd Prcnupual Agrccmcnt S

Agrccd and Accepled:

bue: Tyl 'é“r Zoss o - |
J I ' - ’
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