§0368-

RECEIVED
SUPREME COURT

STATE OF WASHIHGTON

1A

2001 &’75' P 43
BY RCIALD R. CARPEHTER

(Court of Appeals No. 56761-6-I) CLERK

SUPREME COURT
OF THE STATE OF WASHINGTON

NCF FINANCIAL, INC.,
a Washington corporation,

Plaintiff/Petitioner,
Vs.

ST. PAUL FIRE & MARINE INSURANCE COMPANY,
a Minnesota corporation,

Defendant/Respondent.

ANSWER TO PETITION FOR REVIEW

Lawrence Gottlieb

BETTS, PATTERSON & MINES, P.S.
Attorneys for St. Paul Marine & Fire
Insurance Company

One Convention Place, Suite 1400
701 Pike Street

Seattle, WA 98161-1090

(206) 292-9988



TABLE OF CONTENTS

L Identity of Respondent............cevevererervereenennens
1L Response to NCF’s Issue Presented for Review

1I1. Statement of the Case.....uuvvvveeeieieeeeeiiiieieeeeeeeeenn,

331684/080107 1041/77180004



TABLE OF AUTHORITIES

Page
STATE CASES
Kitsap County v. Allstate Insurance Co.,
136 Wn.2d 567, 947 P.2d 1173 (1998) ...coveverieeirrerecrrccceiceienienes 2
Kitsap County v. Allstate Insurance Co.,
136 Wn.2d 567, 947 P.2d 1173 (1998) c.eevvuieirieeeereeeeeeene 4
Mendoza v. Rivera-Chavez,
140 Wn.2d 659, 999 P.2d 29 (2000)....ccereeerereenrereeeereneeeeieeennenne 3
- STATUTES AND RULES
RCWA § 2.06.040.....c.cciiieiiireerieenteecenerie e seteie s seeesn e 1
RCWA § 2.06.040.....c.ccimreiriieireteere et sssiss et et e bt s sn s 4
Chapter 48.30A. ..ottt - 6
Rules of Appellate Procedure 13.4(D)(4) ..ceovverernieeeieieree e 1,4
- ii-

331684/080107 1041/77180004

a el e oo e e



I IDENTITY OF RESPONDENT

Respondent St. Paul Fire & Marine Insurance Company
(“SPF&M”) herein answers Northwest Computer Financial Inc.’s,
(“NCEF”) petition for review.

II. RESPONSE TO NCF’S ISSUE PRESENTED FOR REVIEW

1. This Court should not grant review under RAP 13.4(b)(4)
to consider whether the Court of Appeals erroneously decided that the
“Disappearance-Inventory loss” exclusion in SPF&M’s property insurance
contract bars coverage under the unique facts of this case for the following
reasons:

o The decision is in an unpublished opinion that has no
precedential value. See RCWA § 2.06.040.

e The purpose of the “Disappearance-Inventory loss”
exclusion is to bar coverage for unexplained losses of
property. The application of the exclusion is based solely
on whether or not there is any physical evidence to show
what happened to the missing property. It would defeat the
mutual intentions of the contracting parties for the Court to
find that the exclusion somehow does not bar coverage for
unexplained losses of property merely because an

additional insured makes a claim for coverage.! It is also

! Assuming NCF has standing to make such an argument, since the Court

of Appeals found that there are material issues of fact as to whether NCF is an additional
insured. (Unpublished Opinion at p. 10).
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unclear how such a ruling would advance the interests of
the leasing industry, since it should be assumed that most
lessors of property are already aware that some risks of
loss, like unexplained losses of property, are not insurable
risks.

e The Court of Appeals found that the “Disappearance-
Inventory loss” exclusion is not ambiguous, as NCF did not
argue otherwise. (Unpublished Opinion at p. 13.) Under
established law, “a court may not modify an insurance
contract if the policy language is clear and unambiguous.”
(Unpublished Opinion at p. 11, citing to Kitsap County v.
Allstate Ins. Co., 136 Wn.2d 567, 947 P.2d 1173 (1998).)
The Court of Appeals held, therefore, that because NCF
admitted there is no physical evidence to show what, if
anything, happened to the leased equipment, the exclusion
bars recovery for the missing equipment that was not
returned to NCF. (Unpublished Opinion at p. 13.) The
public has no interest in this Court overturning well-
established law regarding the application of unambiguous
insurance contract language to undisputed facts.

e The “Disappearance-Inventory loss” exclusion does not

contravene Washington public policy.> Under established

2 NCF asserts that there are “public policy ramifications” of the Court of

Appeals decision. (Petition at p. 11).

O U
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law, a provision in an insurance contract does not violate
public policy unless a statute prohibits it, a judicial decision
condemns it, or it is contrary to the public morals. See
Mendoza v. Rivera-Chavez, 140 Wn.2d 659, 663, 999 P.2d
29 (2000). There is no statute, judicial decision, or public
morals issue dictating that a leasing company, like NCF, is
somehow entitled to any property insurance coverage - let
alone coverage for an unexplained loss of property. Thus,
there are no public policy concerns implicated by the Court
of Appeals’ decision regarding the “Disappearance-
Inventory loss” exclusion.

The Court of Appeals found that NCF admitted the loss
was discovered when taking inventory and that it does not
know what happened to the missing equipment. The Court
also rejected NCF’s attempt to rely on speculation or
argumentative assertions that unresolved factual issﬁes
remain. (Unpublished Opinion at p. 14-15.) NCF’s
argument, under the subheading “iii Theft coverage” is
simply a rehashing of the same speculation and
argumentative assertions that the Trial Court and Court of

Appeals rejected.
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III. STATEMENT OF THE CASE

For purposes of this Answer only, SPF&M adopts and incorporates
by reference the facts set forth in the Court of Appeals Unpublished
Opinion of February 20, 2007.

IV. ARGUMENT

This Court should not grant review pursuant to RAP 13(b)(4)
because no issue of substantial public interest is presented. The decision
to bar coverage for the unexplained loss of leased computer equipment is
part of an unpublished opinion that has no precedential value. See RCWA
§ 2.06.040. As aresult, NCF’s trepidation regarding the possible effect of
this decision on the entire lending industry is based on an implausible
premise. This decision will not have an impact on anyone other than the
parties in this lawsuit.

But even if that were not the case, the decision only involves the
application of established Washington law to undisputed facts in a
situation that does not involve competing public interests. The Court of
Appeals appropriately determined that the “Disappearance — Inventory
loss” exclusion would apply as written, as NCF never argued that the
exclusion was ambiguous. The court also recognized that under long-
standing Washington law, a court may not modify an insurance contract if
the language is clear and unambiguous. (Unpublished Opinion at p. 11
citing to Kitsap County v. Allstate Ins. Co., 136 Wn.2d 567, 947 P.2d 1173

(1998).) Applying this analysis, the Court of Appeals concluded that the

331684/080107 1050/77180004



SPF&M policies exclude coverage for missing property when there is “no
physical evidence to show what happened to the property.”

The Court of Appeals also observed that NCF had repeatedly
conceded that there was no physical evidence to show what, if anything,
happened to its missing leased equipment. (Unpublished Opinion at
p- 13.) Accordingly, the Court of Appeals held that even if NCF is an
additional insured, the unambiguous terms of the “Disappearance- |
Inventory loss” exclusion bars recovery for the missing equipment that
was not returned to NCF. (Unpublished Opinion at p. 13.) |

According to NCF, however, this Court should overturn the
decision for the conclusory reason that the “implications for the lending
industry are staggering.” NCF’s concern, however, is unfounded given
that under the familiar principle of stare decisis only published decisions
are of precedential value. In addition, there is no public policy basis for
this Court to ignore well-established law regarding the application of
unambiguous insurance contract language to undisputed facts to carve out
an exception for lessors of property. To be sure, there is no case law,
statute, or public moral issue dictating that any insurance coverage must
be available for lessors, let alone lessors whose property is missing for
unknown reasons.

Indeed, the implications of such a ruling would be problematic. If
lessors were exempt from having insurance coverage barred for
unexplained losses of property, there would be no incentive for a lessee
who simply misplaced, or intentionally destroyed or gave away leased |

-5.
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property to be accountable for what happened to the missing property.
Instead, the lessee could simply ask the company that leased the property
to make an insurance claim. Under NCF’s theory, while the
policyholder’s claim would be barred by the exclusion, the lessor’s claim
would not, based on NCF’s position that the exclusion cannot apply to the
additional insured/lessor, because that party does not have control over the
property. Such a result-oriented approach does not account for the fact
that a lack of evidence to show what happened to the missing property
means that there is no way to establish whether the loss even involves a
fortuitous risk of loss. Requiring some physical evidence to show what, if
anything, happened to the missing property is essentially an important way
to avoid insurance fraud. See RCWA Chapter 48.30A Insurance Fraud.
That, among other reasons, is why NCF’s claim is not covered.
There is simply no physical evidence to show what happened to the 1068
pieces of missing leased computer property Emerald failed to return to
NCF. Absent any such evidence, SPF&M could not determine what
happened, when it happened, where it happened, how it happened,
whether it happened all at once or in 1068 separate events, or even
whether any loss took place during an applicable policy period.
(Unpublished Opinion at p. 13.) Emerald, the lessee, provided no physical
evidence to show what happened to the missing property and neither did
NCF. In thé absence of an such evidence, NCF simply proposed that the

exclusion was not meant to apply to it as an additional insured, and that
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the loss should be deemed to have occurred when the property was not
returned to NCF. (Unpublished Opinion at p. 14.)

For insurance coverage purposes, however, you have to look at the
policy language to determine what is covered. There is no language in the
policy even suggesting that the “Disappearance-Inventory loss” exclusion
is only applicable to the named insured. The policy also does not provide
coverage for the mere failure of an insured to return property to an |
additional insured. NCF’s self-serving position fails to account for the
fact that the missing property may have been misplaced, intentionally
thrown out, 1s still sitting intact somewhere, or was given away years
before the date of return. Quite simply, NCF wants this Court to rewrite
an unambiguous policy exclusion to provide some sort of a judicial
exception for a select class of claimants (in this case lessors of property)’
merely because one lessor (in this case NCF) apparently failed to account
for the fact that the insurance policy its lessee obtained contained
exclusions for certain uninsurable risks of loss. The plain language of the
policy, however, demonstrates the mutual intentions of the contracting
parties; that is, no coverage is afforded for unexplained losses of property
when there is “no physical evidence to show what happened to the

property” regardless of who makes the claim. (Unpublished Opinion,

p. 14.)

3 Unfortunately, NCF fails to make clear whether NCF is advocating for
an exception for lessors, or for lessors, lenders, and bankers.

-7-
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Finally, to the extent that NCF’s Petition repeats the same failed

arguments that the Trial Court and Court of Appeals have already rejected,

SPF&M adopts and incorporates by reference the analysis set forth in the
Court of Appeals Unpublished Opinion of February 20, 2007, with respect
"to why those arguments have no merit. '
DATED this 1st day of August, 2007.
BETTS, PATTERSON & MINES, P.S.

Ny

rence Go 1eb WSBA #20987
Att tneys for Sy Paul Marine & Fire Insurance

Company

331684/080107 1045/77180004

-



PROOF OF SERVICE

TO:  Clerk of the Court of the Supreme Court
AND TO: Plaintiff/Appellant
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David M. Tall

Oseran, Hahn, Spring & Watts, P.S.
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