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A. IDENTITY OF MOVING PARTY

Petitioner James D. Radcliffe, the appellant below, asks this
Court to review the decision of the Court of Appeals referred to in
section B.
B. COURT OF APPEALS DECISION

Radcliffe seeks review of Division Two’s Part Published
Opinion in State v. Radcliffe, No. 34447-7-11 (Slip Op. filed June 12,
2007), available at __ Wn. App. __, 159 P.3d 486, 2007 Wn.
App. LEXIS 1511. A copy of the opinion is attached as Appendix A.
C. ISSUE PRESENTED FOR REVIEW

| Radcliffe argues that the trial court erred in admitting the

statements he gave to the police, and that he equivocally requested
a lawyer during a police officer's questioning. Radcliffe testified
that he stated that he wanted a lawyer multiple times, but the officer
merely continued his questioning. The Court of Appeals found that
after a knowing and voluntary waiver of the Miranda rights, the
officer could continue questioning unless and until Radcliffe
unequivocally requested an attorney. The Court of Appeals found
that Radcliffe’s reference to an attorney was equivocal and that the
officer was not required to stop questioning or to clarify Radcliffe's

statement and that the trial court properly admitted defendant's



statements at trial pursuant to the Fifth and Fourteenth
Amendments.

In State v. Robtoy," this Court adopted the Fifth Circuit's
rule that when a suspect makes an equivocal request for an.
attorney, an officer must limit further questioning to clarifying that
request. In Davis v. United States,? the Supreme Court held that
after a knowing and voluntary waiver of the Miranda rights, an
officer may continue questioning unless and until a suspect
unequivocally requests an attorney. In State v. Walker,® Division
One found that Davis controls equivocal references to an attorney.

Division Two held in Radcliffe that Davis, not Robtoy, is the
controlling authority regarding application of Miranda in the context
of a suspect's equivocal request for an attorney.

Should this Court grant review to clarify the application of
Robtoy where a suspect makes an equivocal rrequest for counsel,
where the decision of the Court of Appeals is in conflict with a
decision of the Supreme Court in State v. Aten® and State v.
Robtoy, in conflict with previous decisions of Division 2, and

involves a significant question of constitutional law and an issue of

198 Wn.2d 30, 653 P.2d 284 (1982)

2512 U.S. 452, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994)
3129 Wn. App. 258, 275, 118 P.3d 935 (2005)

4130 Wn.2d 640, 927 P.2d 210 (1996)



substantial public interest? RAP 13.4(b)(1); RAP 13.4(b)(2); RAP
13.4(b)(3); RAP 13.4(b)(4).
D. STATEMENT OF THE CASE

1. Radcliffe’s request for counsel. A jury convicted

James Radcliffe of two counts of third degree rape of a child, and
one count of indecent liberties with forcible compulsion.

Radcliffe was contacted by pdlice on November 17, 2004,
and taken to the Lacey police station. RP at 416. An officer stated
that he administered Radcliffe his constitutional warnings, but did
not ask him any questions. RP at 416.

Radcliffe was questioned in the interview room at the Lacey
Police Department the morning of November 17, 2004 by Det.
Shannon Barnes. RP at 628, 629. Barnes read Radcliffe his
warnings pursuant to Miranda® and informed him of the accusations
against him. RP at 630-31. Barnes stated that Radcliffe said that
he was willing to talk to her. RP at 631. Barnes stated that
Radcliffe told her that while he was with S.K. on November 13, his
wallet fell out and S.K. had got it and was hiding it behind her back.

RP at 632-33. He reached around her, trying to get it back from

® Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).



her, and that was the only contact he had with her. RP at 633.

Det. David Miller, at Barnes' request, then went into the
interview room in order “to confront Mr. Radcliffe with the fact that
[S.] stated that he had ejaculated on her jeans and that we would
be able to test those for DNA.” RP at 635. Miller did not administer
- Miranda warnings. RP at 726. He stated that Radcliffe said “I don’t
know how much trouble I'm in, and | don’t know if | need a lawyer.”
RP at 736.

Miller told Radcliffe that the pants turned over to police by
S.K. were being tested for DNA. RP at 715. He stated that
Radcliffe then told him that it was his ejaculate and that he had a
sexual relationship with S.K. RP at 716. He said that Radcliffe
said that he did not have intercourse with S.K., but that he pulled
her pants down while she was sitting with her> back to him, and that |
“he rubbed his penis on her buttocks until he ejaculated[,]” and thaf
it had been consensual. RP at 716, 734. He said that Radcliffe
said the sexual relationship with S.K. started when she was 14, and
that he had intercourse with her on two occasions—once about two
years prior on a camping trip. RP at 717. He testified that
Radcliffe told him that she would perform oral sex on him on an

average of once per month. RP at 717.



Radcliffe was convicted of two counts of third degree child
rape and one count of indecent liberties with forcible compulsion,
and the court imposed a standard range sentence. CP at 259-72.

2. Proceedings on_ Appeal. On appeal, Radcliffe

contended he made an equivocal request for an attorney, that a
prospecﬁve juror's comments tainted the jury pool, fhat a jury
instruction incorrectly defined forcible compulsion, and the trial
court abused its discretion in denying him a suspended sentence
under the Special Sex Offender Sentencing Alternative (SSOSA).
Br. App. at 30-55.

The court rejected all of Radcliffe’s claims. For the reasons
set forth below, he seeks review.
E. ARGUMENT

1. SHOULD EQUIVOCAL REQUESTS FOR

COUNSEL BE CONTROLLED BY DAVIS OR
ROBTOY?

Under the Fifth and Fourteenth Amendments to the United
States Constitution, the police must inform a suspect of his or her
right to remain silent and to the assistance of an attorney before
subjecting the suspect to custodial interrogation.  Miranda v.
Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16. L. Ed. 2d 694 (1966).

Once a person is arrested, under Miranda, the police must apprise



the accused of his or her constitutional rights, including his right to
remain silent and his right to an attorney.

[T]he Fifth and Fourteenth Amendments’ prohibition

against compelled self-incrimination require[s] that

custodial interrogation be preceded by advice to the

accused that he has the right to remain silent and the

right to the presence of an attorney. . . . If he

requests counsel “the interrogation must cease until

an attorney is present.”
State v. Robtoy, 98 Wn.2d 30, 35, 653 P.2d 284 (1982) (citing
Miranda, 384 U.S. at 474, 479). If interrogation does not cease,
any subsequent statements may be deemed involuntary, and thus
inadmissible. Miranda, 384 U.S. at 473-74.

In Edwards v. Arizona, 451 U.S. 477, 101 S. Ct. 1880, 68 L.
Ed. 2d 378 (1981), the United States Supreme Court held that once
a suspect has “clearly” asserted his right to counsel, the police may
not subject him to further questioning untii he has had an
opportunity to confer with counsel, unless the suspect himself
initiates further communication. Edwards, 451 U.S. at 484-85.

When a person unequivocally requests an attorney, all |
custodial interrogation must stop until an attorney is present unless
the person waives the right to counsel on his own initiative. Davis

v. United States, 512 U.S. 452, 458, 114 S. Ct. 2350, 129 L. Ed. 2d

362 (1994). When unequivocal request for an attorney is made,



any questions asked thereafter must be strictly limited to clarifying
the suspect’s wishes. State v. Smith, 34 Wn. App. 405, 409, 661
P.2d 1001, rev. denied, 100 Wn.2d 1008 (1983).

There is limited exception when an accused makes an
“equivocal” request for an attorney. Stafe v. Robtoy, 98 Wn.2d at
38-39. An equivocal request is a request that “expresses both a
desire for counsel and a desire to continue the interview without
counsel.” State v. Quillin, 49 Wn. App. 155, 159, 741 P.2dv589
(1987), rev. denied, 109 Wn.2d 1027 (1998).

The Court of Appeals noted in State v. Jones,

Edwards v. Arizona holds that once an
accused "expresse]s] his desire to deal with the police
only through counsel," he may not be interrogated
further "until counsel has been made available to him,
unless the accused himself initiates further
communication, exchanges, or conversations with the
police." Davis v. United States elaborates on
Edwards by holding that "[i]f the suspect's statement
is not an unambiguous or unequivocal request for
counsel, the officers have no obligation to stop
questioning him."

Washington follows Edwards but not Davis.
When a Washington accused requests counsel
equivocally, "[alny questioning after the equivocal
assertion of the right to counsel must be strictly
confined to clarifying the suspect's request.”

Jones, 102 Wn. App. 89, 96, 6 P.3d 58 (2000) (footnotes omitted).

The essence of an equivocal request is that, without further



clarification, it is impossible to determine if the accused has
exercised his right to counsel. Robtoy, 98 Wn.2d at 38-39. State v.
Smith, 34 Wn. App. at 408. When an accused makes a statement
that is an equivocal request, officers must not continue interrogation
but may ask questions that are “strictly confined” to clarifying the
suspect’s request. Robtoy, 98 Wn.2d at 39.

In Davis, the Supreme Court held that after a knowing and
voluntary waiver of the Miranda rights, an officer may continue
questioning unless and until a suspect unequivocally requests an
attorney. Davis, 512 U.S. at 461." The Court did not extend the
Edwards rule to equivocal requests for an attorney because to do
so would needlessly prevent the police from questionihg a suspect
in the absence of counsel even if the suspect did ndt wish to have a
lawyer present. Davis, 512 U.S. ét 459-60.

To date, the Divisions of the Court of Appeals have
addressed the effect of Davis on Robtoy, but the courts have
nevertheless reached conflicting results. Radcliffe, 2007 Wash.
App. LEXIS 1511 at 10.

Division Two, like a suitor who cannot decide between two
mates, has veered back and forth between the two standards. In

State v. Copeland, 89 Wn. App. 492, 949 P.2d 458 (1998), the



Court applied the rule from Davis that officers need not stop
questioning a suspect after an equivocal reference to counsel.
Copeland, 89 Wn. App. at 500-01. On the other hand, in 2000
Division Two clearly stated that “Washington follows Edwards but
not Davis.” State v. Jones, 102 Wn. App. 89, 96, 6 P.3d 58 (2000).

On the other hand, in State v. Walker, 129 Wn. App. 258,
275, 118 P.3d 935 (2005), Division One held that “where a suspect
has received Miranda warnings the invocation of the right to remain
silent must be clear and unequivocal (whether through silence or
articulation) in order to be effectual; if the invocation is not clear and
unequivocal, the authorities are under no obligation to stop and ask
clarifying questions, but may continue with the interview.” Walker,
129 Wn. App. at 276.

This Court did not resolve the issue In State v. Aten, 130
Wn.2d 640, 927 P.2d 210 (1996). In that case, a plurality of four
Justices concluded that the State did not present sufficient
evidence to establish the corpus delicti of the crime, applied.
Robtoy, and did not address Davis. This Court ruled that the
appellant's request for counsel was equivocal and that the
statements were admissible because the defendant had herself

initiated further communication. Aten, 130 Wn.2d at 662, 665-66.



On the other hand, four concurring Justices questioned the
plurality's reliance on Robtoy in light of Davis, and instead noted
that under Davis, the officers were not required to stop the
interrogation after the appellant’'s equivocal statement. Atfen, 130
Wn.2d at 669.

Division Two held in Radcliffe “that Davis, not Robtoy, is thé
controlling authority on how Miranda applies to a suspect's
equivocal request for an attorney.” RadCcliffe, 2007 Wn. App. LEXIS
1511 at 13. The Court does not engage in detailed discussion of
Robtoy and Davis, but instead appears to have merely recounted
the decisions and adopted Davis based on recency of Walker.

The decisionl is in conflict with this Court’s ruling in Aten,
which did not adopt Davis, as well this Court’s decision in Robfoy.
RAP 13.4(b)(1); RAP 13.4(b)(2).

Moreover, the correct resolution of the issue of an equivocal
request for counsel is both an important constitutional question and
an issue of substantial public interest, as it is likely to affect many
future cases. RAP 13.4(b)(3); RAP 13.4(b)(4). This Court should
not countenance the whitewashing of Radcliffe’s rights
accomplished at the trial and by Division Two on appeal. This

Court should grant review.

10



F. CONCLUSION

For the foregoing reasons, James D. Radcliffe respectfully
requests his petition for review be granted.

DATED this 10" day of July, 2007.

espeCtfully submitted:

) b}
Peter B. Tiller - WSBA No. 20835
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STAT E OF WASHINGTON

' DIVISION II
 STATE OF \WASHINGTQN,
i | | Respondent, -
JAMES D, RADCLIF}_?E, |
| s ', Appell‘ant.:

No. 34447-5-I1

" PART PUBLISHED OPINION

- ARMSTRONG PJ -- James D. Radcliffe appeals his conviction of twe c'ounts of third .

“ degree child rape and one count of 1ndecent 11bertles with forc1ble compulsmn argulng that the'

tr1al court should have suppressed h1s statement to the pohce after he made an equrvocal request

~ for an attorney, a prospectlve juror’ S comments tamted the Jury pool 'a jury 1nstruct10n .

»1ncorrectly deﬁned forcible compulsmn and the tr1a1 court abused its dlscretlon in denymg him a .

v suspended sentence under the Spec1a1 Sex Offender Sentencmg Altematrve (SSOSA) F1nd1ng

1O erTor, We afﬁrm.

'RCW 9.94A.670.



No. 34447-5-11

‘ FACTS
S.K. testified that James D. Radchffe her mother s live-in boyfriend, began sexually
abu’slng her when she was 12 years old. The abise included multrple acts of penile-vaginal .
) intercourse_ and oral sex. When ehe was 15 , SV.K. m'oved to Seattle to live with a relative, J oyee
Maund |
In November 2004 when 16-year- -old S K. was Vrsrtrng her mother, Radchffe took her to
'- ~afriend’s house.” He grabbed S. K by the waist, sat in a chair, and pulled her into his lap. While.
"S.K. struggled to break free of Radchf_fe s grip, he pushed her shirt and bra up and pulled her
; jeans and underwear down He' then‘rubbed- hi’s‘pleni.s against SK.s buttooks until he ejaculated
: on her' A few days later' S.K. reported the abuee to the'poli'ce- and_ gave them the clothing she
had worn n when Radchffe ejaculated L - : R | -
The followmg mormng, the pohce arrested Radchffe and transported hrm to the pohce
) station Detectrve Shannon Barnes told him of SK.s complamt and advrsed him of hrs N
Mzranda rlghts After Barnes read Radchffe his rrghts Radchffe said he understood his rrghts
B and wanted to talk to her Barnes descrrbed S K ] allegatlons and Radchffe demed them After
about 10 mlnutes Barnes turned the questromng over to Detectlve Davrd Mlller |

Radchffe eontrnued to deny S.K.’s allegatrons But when Miller told h1m that the pohce]

o _had S. K s clothrng and would test it to see 1f he had eJaculated on 1t Radohffe admrtted that

N testrng would reveal that he had eJaculated on S K s clothrng He then told Mrller that he had a

| s_exual,,relatlonshrp with S.K.

. 2 Miranda ». Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

2



No. 34447-5-11

When Miller said that he would get a tape recorder to record Radcliffe’s story, Radcliffe
responded that he did not know how much trouble he was in and did not know if he needed a
lawyer. Miller said that he could not give any legal advice, but he again offered to read Radcliffe
his rights. Radcliffe said that he knew what his rtghts were and he did not need MilIer to read
thern' ag‘ain. : Miller told Radcliffe that “the'ball- was in his court” and if he did not feel
comfortable grvmg a taped statement he could Wrrte out a statement or he could grve an oral |
| statement Report of Proceedmgs (R.P) (Oct 3, 2005) at 99-100.

Radchffe chose the last option: and told Mlller he began’ havmg sex wrth S K. when she
Was 14 years old, that they had had sexual 1ntercourse two times, and that she would perform"
~ oral sex-on h1m and he ‘woutd perforrn oral.sex on her about once a month. |
o _ The State charged Radcliffe with one count of second degree'child molestation one cOuntA
'.of second degree child rape two counts of thlrd degree child rape and one count of 1ndecent
‘\hbertres with forc1b1e compulsmn ;

Radchffe moved to suppress his statements to Bames and Mrlller Radchffe testlﬁed at -
“the suppressron hearlng that Mlller told h1m that the age of consent in Washmgton is 16 and that

the outcome of S. K S allegatlons would hkely be counsehng and a no- contact order Radchffe
also testified that he asked what his legal r1ghts were multrple trmes and stated “T want a -
lawyer ” but M1ller chd not respond and contmued to questlon h1m RP (Oct 3 2005) at 133- 34 }‘ ‘
. 'The tr1a1 court 1n1t1a11y decrded that because Mlller 1mproperly questloned Radchffe afterr
" 'Radchffe S equrvocal reference to an attorney, it Would suppress Radchffe s statements made '
after that pornt. But upon re_c_ons1derat10n and in light of a newly issued D1v1ls_10n One op1n1:on,'
the trial court ruled that. Miller’s'continued questioning Was not improper and therefore 'd.enied

- Radcliffe’s motion to suppress.
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Several months before trial, Radcliffe obtained an evaluation-for the SSOSA program in
- hopes that the State would amend the charges and recommend a suspended sentence under that
program. But the State declined to do eo, and the case proceeded to trial. |

During jttry selectidn, one potential jurot .stated that he Was'acquainted with- Radcliffe -
frorn the j.uror’e joh asa hartender and that he theught this"could possibly.affect.his ability to be
.fair’ and impert‘ial. The court briefly question_ed the juret and .later excused him in. a closed |
session. .Ratdeliffe ‘me‘ved'to dieeharge the jury panel and seat a. 'newnone, atguing that the
exeused juror’s staternents tainted the enttre jury poel. | The trial court denied th'e fnotion. .

.Dubring -deliberati-ons?,.the.jury askect the trial court to_ clatify'the 'fercib'le cempulsion
‘ finstruction. .Oyve'rv Radcliffe’s obj ection, it restated the i:nstructi'on by breaking t’he two definitions
into two separate sentences; Y | | .

The tjury eonvict'ed Radeliffe of two counts of thlrd de‘gree'-child rape and bonecotmt_of_
indecent liberttes. The trial _eourt ininosed standard-range con’cur-rent s:enten‘ces‘for _eac.h'.count,‘
- denying Radeliffe"'s- reQueet fora SSOSA.',‘ | | |
| o  ANALYSIS

i REQUEST FOR 'COGNSEL
Radchffe argues that the trlal court erred in admlttmg the statements he | geve to the pohce
~ after he said that he did not know if he needed a lawyer. We dlsagree -
: We will uphold a tnal court’s CrR 3.5 ﬁndmgs of fact if substantlal ev1dence supports
: them Staz‘e V. Broaa’away, 133 Wn. 2d 118 131 942 P. 2d 363 (1997) Unchallenged ﬁndlngs |
are verltles on appeal. .Broadaway,. 133 Wn.2d at 131, We rev1eW a trial court’si legal -

" conclusions de novo. State v. Mendez, 137 Wn.2d 208, 214, 970 P.2d 722 (1999).



- No. 34447-5-11

A. Findings of Fact

Radcliffe assigns error to the trial court’s finding of fact 3 (Barnes informed Radcliffe of
his Mzranda rights and’ Radchffe vahdly warved them) ﬁndmg of fact 4 (Barnes questloned
Radchffe for about 10 minutes after the Warver and Radchffe denled the allegatrons against him);”

. ﬁndmg of fact 7 (before Mlller questloned Radchffe Mrller asked h1m 1f Barnes had read h1m
A his rights and if he understood those rlghts and Radcliffe told Miller he understood his rights and
divdvno‘t‘ Wish Miller to inform him of his ri ghts agarn)' ﬁnding of fact 8 (Radcliffe initially denied
| _ the allegatrons agalnst him but admltted to sexual act1v1ty Wrth SK. when confronted with
potentral DNA ev1dence), and finding of fact 9 (Radchffe made an equlvocal reference to his '.
r1ght to an attorney by statlng that maybe he should contact an attomey and Mlller offered to
: read Radchffe his rlghts agaln but Radchffe decllned and voluntarrly resumed answering
Mlller S questlons) | | |
: Radchffe makes no argument however, p01nt1ng to the absence of evrdence to- support '
-ﬁndrngs of fact 3 4 7, and 8. Accordmgly, he has walved these a331gnments of EITOT. Staz‘e V.
' Thomas 150 Wn 2d 821 868- 69, 83 P. 3d 970 (2004) Moreover the ﬁndmgs comport w1th‘
Radchffe S own testrmony at the CrR 3. 5 hearrng and are cIearly supported by substant1al
| evrdence. |
| With'respect to ﬁnding of fact 9, Radcliffe 'maintains that he unequivocally‘ requested a
| lawyer durmg Mlller S questlomng Radchffe test1ﬁed that he said “I want a lawyer” multrple i
times but Mrller merely contmued hxs quest10n1ng RP (Oct 3, 2005) at 134 But Mlller testlﬁed
_‘ that Radcl_lffe sard.'only that h_e did not. »know if he needed a lawyer and that Radchffe never

specifically asked for an attorney.
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A request is equivocal if further questions are needed to determine if the suspect has
Amade a request. State v. Smith, 34 Wn. App. 405, 408-09, 661 P.2d 1001 (1983). Although
whether a request is equivocal is a question of .la.w, Smiz‘}t, 34 Wn. App. at 408, Radcliffe appears
' to ‘challenge the trial court’s finding that Radcliffe said that he did not know if he needed an

attorney, not the court’s conclusron that that statement was equlvocal Miller’s testimony.

_ prov1des substantlal support for the trral court’s ﬁnding that Radchffe made thls statement.

' Although the trial court found all the witnesses generally truthful it accepted M1ller s verswn of
- Radcliffe’s statement. We will not disturb a tr1al court’s cred1b111ty determination.. 7} ho_mas, 150
Wn.2d at 874. Substantial ev_idence supports ﬁndiné of fact 9.

B.  Equivocal Reference to an Attorney -

Radcliffe next contends that the trial court erred in relying on Dayis v. United Siqte,s, 512

U.S. 452, 114 . Ct. 2350, 129 L. Bd. 2d 362 (1994), 16 conclude that Miller was not required to

stop his q’uestioning and clarify Whether Radcliffe Was invoking his right to an attorney When he

equivocally referred to an attomey Radchffe maintains that State 2 Robtoy, 98 Wn 2d 30, 653
P. 2d 284 (1982), contlnues to govem equlvocal requests for counsel in Washmgton |

i Under the Flfth and Fourteenth Amendments to the ,Unlted States Constltution 3 the‘ ,
- police must 1nform a suspect of hlS nght to remain s1lent and to the a531stance of an attorney .
B before subJecting h1m to custod1al 1nterrogat10n Mzranda V. Arzzona, 384 U S 436 471 86 S -

- Ct 1602 l6L Ed 2d 694 (1966) InEdwardsv Arzzona 451 US 477 101 S Ct 1880 68L. -

3 The Fifth Amendment provides that no pers_on“‘shall be compelled in any criminal case to be a _
~witness against himself.” U.S. CONST. amend. V. This provision apphes to the states through
~ the Fourteenth Amendment. Malloy v. Hogan, 378 U.S. 1, 88 S. Ct. 1489, 12 L. Ed 2d 653
(1964)
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Ed. 2d 378 (l981), the United States Supreme Court held that once a suspect has “clearly”
asserted his rlght to counsel, the police may not subject him to further questioning'until he has
had an opportunlty to . confer with counsel, unless the suspect himself initiates | further
communication. Edwards, 451 U.S: at 484-85. The court noted that the Fifth Circuit had held
that it was possible to conelude that a suspect had waived the right to counsel when a request for .7
counsel was equivocal. Edwards, 451 U S at 486 n. 9 (01t1ng Nash v. Estelle 597 F. 2d 513 (Sth_ _
Cir. 1979) (nbanc). |
The \Washington Supreme“'Court addressed equivocal references to counsel under the
Flfth and F ourteenth Amendments the followmg year in Robtoy The court adopted the Flfth
_Crrcurt’s rule that when a suspect makes an equrvocal request for an attorney, an ofﬁcer must '_ :
limit further questlonmg 10 clarrfymg that request Robz‘oy, 98 Wn.2d at 38 39 (crtrng Nash 597 |
vF2dat51718) o |
| | But in 1994, the Umted States Supreme Court drrectly addressed equlvocal references to 'A
counsel Davzs 512 U. S at 456 In Davzs the court held that after a knowmg and voluntary.
| | .Walver of the Mzranda rlghts an ofﬁcer may contlnue quest10n1ng unless and’ untll a suspect
| unequrvocally requests an attorney Davzs 512 U.S. at 461. The court dechned to extend the :
_ Edwards rule to equlvocal requests for an attorney because to do SO Would needlessly prevent the

~ police from questlomng a suspect in the absence of counsel even if the suspect d1d not wrsh to o

* . havea lawyer present Davzs 512 U. S at 459 60 The Mzranda warmngs themselves provrde ,

"the pnmary protectlon for suspects subject to custodlal 1nterrogatlon a suspect ‘must
afﬁrrnatrvely invoke the add1t1onal protection Edwards prov1des Davis, 512 U.S. at 460-61.

Requiring an unambiguous request 4f.or counsel also avoids forcing police officers to make_
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judgment calls about statements that might or might‘n_ot be requests for counsel. Davis, 512 U.St
at 461. | |
| A majority of the Washington Supreme Court has not addressed the effect. of Davis on
the Robtoy rule. In State v. Aten, 130 Wn.2d 640 927 P. 2d 210 (l996) a plurality of four ’
\ Justices after concludrng that the State d1d not present sufficient evrdence to establish the corpus
| 'dehctr of the crime, apphed Robtoy Wrthout dlscussmg Davzs and concluded that the defendant’
statements made after an equivocal request for counsel were admissible because the defendant
~ had herself initiated further communication. Atén, ,130 Wn.2d at 662, 6'65-v66 (plurality). . Four
| c'onc.urring‘ justices reasoned that, in light of the conclusion that the State. had not established the
: “corpus delicti it was unneceSSary to dlscuss anjt further issues. Aren 13“(') Wn. 2d at 668
(Madsen, J., concurnng) But the concurrence quest1oned the plurahty s rehance on Robtoy in
,hght of Davzs assertmg that under Davzs the ofﬁcers had no duty to cease questlomng the '
B defendant after her equivocal statement Az‘en 130 Wn.2d at 669 (Madsen J. concurring)
The d1v1srons of the Court of Appeals have also addressed Davzs S effect on the Robz‘oy- :
rule but have reached confhctmg results In State v. Copeland 89 Wn App 492 949 P. 2d 458"‘ |

| _(1998), Wlthout crtmg erther Aten or Robtoy, we apphed the rule from Davis that officers need

4 The ninth Justrce dissented arguing that there was sufﬁcient ev1dence 10 estabhsh the corpus‘
* delicti of the crime. Aten, 130 Wn.2d at 670 (Talmadge, J. , dissenting). He did not address the

admissibility of the defendant’s statements to law enforcement Aten, 130 Wn.2d at 670-73
~ (Talmadge, J., dissenting).
. The only other Washington Supreme Court case to cite Davzs is State v. Morley, 134
Wn.2d 588, 952 P.2d 167 (1998), which cites it for the propos1t1on that a person wrongfully and
unconstitutionally convicted by court-martial has the right to seek review by the United States’
Supreme Court, thus ensuring that courts-martial adhere to fundamental constitutional rights.

Morley, 134 Wn.2d at 619.
g
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not stop questioning. a suspect after an equivocal reference to counsel. Copeland, 89 Wn. App. at
500-01. In State v. Jones, 102 Wn. App. 89, 6 P.3d 58 (2000), however, we said that
“Washrngton follows Edwards but not Davis.” Jones 102 Wn. App. at 96. We c1ted both
Robtoy and Az‘en‘, but we did not further discuSs the issue. Jones, 102"'Wn. App. at 96n.l_6 (citing-
Robtoy; 98 Wn.Zd at 39; Az‘en 130 Wn.2d at 665‘-66)" see-also Sz‘az‘e V. Aro'nhc'z'lt, 99 Wn. App.
_302 307 994 P.2d 248 (2000) (applyrng rule from Robtoy). | |

_ Most recently, D1v151on One recognized that Davzs controls equ1vocal references to an
attorney. Sz‘az‘e V. -Walkevr,v129 Whn. App. 258, 275, 118 P.3d 935 (2005), rer")iew denied sub nom.l
| State v. Garrison,‘-15’7 Wn.2d l014 (2006)§ The Walker court 'noted thet Robtoy “has oontinued
to appear in Washington c.ase_law‘in spite of the;Dc.zt)iS Court’s lolea‘r directive,” and it considered -

this court’s statement in Jones to interpret Aten as a rej ection of the Davis tule. Walker, 129 Wnt

App. at .275 nl46_. But the court decllned'to essmne_ that our Supreme Court Would rejecta .. -

directive from the United States_ Supreme Court without explanation and looked to,.D.avz.'s for

guidanoe on the issue before if, an equivocal_invocatiOn of the right to remain- silent. Walker, - B

AR 129 Wn. App at275n46

We nOwW. hold that Davzs not Robl‘oy,' is the controlhng author1ty on how Mzranda apphes
toa suspect’s equ1vocal request for an attorney The Unrted Statés Supreme Court grounded
Mzranda on the F1fth Amendment and Robtoy relied on a suspect s rights under the F1fth and
Fourteenth Amendments to the Umted States Constltutlon not the Washlngton Constltutlon A
Robtoy, 98 Wh. 2d at 35 The Unlted States Supreme Court is. the ﬁnal authorlty on the federal ‘
const1tut1on. Cooper,v. Aaron, 358 U.S. 1, 18, 78 8. Ct. 1401,' 3. L. Ed. 2d 5 (1958). As the

" Walker court noted, our Supreme Court provided no rationale for rejecting a United States



No. 34447-5-1

Supreme Court interpretation of the federal constitution and we will not presume that it intended

to do so.’

- The trial court did not err in accepting the Walker court’s reasoning. Because Radcliffe’s :
reference to an attorney was equ1vocal M1ller was not obllgated to stop hlS questlonlng or to
clar1fy. Radcliffe’s statement. Davis, 512 U.S. at 461. Accordmgly,, "rhe trial court properly-
.admi‘tted Radcliffe’s statements at trial. | | - o

A majority- of the panel hav1ng deterrmned that only the foregorng portion of this opmlon |
~will be printed in the Washmgton Appellate Reports and that the remainder shall be ﬁled for publ1c '
| 'record pursuant to RCW 2.06. 040 iti is so ordered.

| I,I.‘ IMPARTIAL JURY |

Radcliffe next‘ cdnfende that the .trial.ct)urt éhculd :have declared a mistrial V\lhen a. -
r/poten‘nal Juror commented about knowmg h1m thereby tamtmg the j _]ury pool and vrolatmg his:
| 'r1ght toa fa1r and 1mpart1al jury.

Dur1ng Jury selectlon Juror 15 said that he knew Radchffe from the j JU.I'OI' s job- and that

- ~he might we1gh Radchffe s testlmony dlfferently than that of other w1tnesses because'

. _spec1ﬁcally, Im a bartender, and I ve seen him in ’s1tuat10ns in the bar,_ and L RP at 21-23.
The trial court stopped the juror and later excdsed him ina closed session. Radcliffe moved to

. discharge the jury panel and seat a new one, arguing that juror 15°s statements tainted the entire

bl

3 Article I, section 9 of the Washington Constitution states that “[n]o person shall be compelled
in any criminal case to givé evidence against himself.” The Washington Supreme Court has held
- that the protection of Article I, section 9 is coextensive with that of the Fifth Amendment. State
© v. Earls, 116 Wn.2d 364, 374-75, 805 P.2d 211 (1991). Radcliffe does not suggest that the
- Washington Constitution provides greater protection than the federal constitution in this context
nor-does he provide. this court with an analysis under State v. Gunwall 106 Wn.2d 54, 720 P. 2d '
- 808 (1986)

‘10
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jury pool. The trial court treated the motion as a motion for a mistrial and, after reviewtng the
‘transcript of the voir dire, found that the exchange did not taint‘the panel and denied the motion.
We review a trial court’s demal of a mot1on for a m1str1al for an abuse of discretion.
State v. Grezﬁ’ 141 Wn.2d 910 921, 10 P.3d 390 (2000) (crtlng State v. Lewis, 130 Wn. 2d 700 -
707 927 P 2d 235 (1996)) A trral court abuses 1ts discretion when no reasonable person would
adopt the trial court’s v1ew. Grezjjﬂ 141 Wn.2d at 921. »We will overturn the trial court’s
- decision on a motion for mistrial only if there is a‘ substantial'.likelihood that the' prejudice
| affected the verdrct Grey?" 141 Wn 2d at 921 (quotrng State v. Russell 125 Wn.2d 24, 85 882
. P. 2d 747 (1994)). |
Both the Umted States and Washington constltutrons guarantee criminal defendants the
rlght to a faiir and 1mpart1al Jury U S. CONST amends. VI, XIV WASH CONST art. I, §22 The
court must excuse prospectrve Jurors if they hold v1ews that make 1t 1mp0851ble to be unbrased'
and fa1r See State v. Hughes 106 Wn 2d 176 185 721 P 2d 902 (1986) (citing sznkellmk V..
Waznwrzght 578 F. Zd 582 596 (5th Cir. 1978)) | | _
| Radcliffe relies prlmarlly on Mach V. Sz‘ewalt 137 F.3d 630 (9th C1r 1998) where the_ | |
: defendant ‘was charged with sexual conduct with a minor under age l4 A prospec‘uve _]UIOI who N
- wasa socxal worker and had studred child psychology said durrng vorr dire that she had never'
become aware of 2 case in Wthh a chrld had lied about belng sexually assaulted Mach 137
F.3d at 631 -32, The tnal court removed her for cause after questromng her before the entlre Jury :
| pool Mach 137 F 3d at 632. The Ninth Clrcurt reversed the defendant’s conv1ct10n holdmg
that the j Juror s comments were 50 prejudlclal that they irreparably tamted the j Jury pool Mach

~ 137F.3d at 634,

1T
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Mach is distinguishable. In Mach, the juror’s ohservation went to the central issue. of the
 case, the victim’s credibility. | Mach, 137 \F.3d .at 634. Here, j’uro\r 15 said nothing about
Radcliffe’s or the victim’s credibillty. Nor did the juror’s comment touch on any other possible ‘
issue 1n the case. At most, the juror;s comment suggestecl that he had seen Radclit"fe in situatlons
1n the bar that might affect his clecision, but the juror ‘did not say Whether his opinion of Radcliffe.
was fa\)orahle or unfatlorable. Be‘cause juror l_5’s ‘statem'ent was neutral, the trial court did not
o err-in denying Rad.cliffe’s motlon to excuse the entire panel. - ‘
| L FO‘RCIEhE CoMPULsmN

3 Radcliffe next maintains' that the trial court misstated the law on forc'ible compulsivo'nl :
when i1: instructed the jury bjseparatin‘g the deﬁnition of forcible compulsion into two sentences.

The court 1nstructed the Jury that. formble compulsron means “physrcal force which
‘overcomes re51stance ora threat, express or 1mp11ed that places a person in fear of- death or .A
phys1cal 1nJury to oneself ” Clerk’s Papers (CP) at 195 Tl‘llS deﬁmtron taken from the
Washlngton Pattern Jury Instructions, tracks the statutory deﬁmtlon See RCW 9A 44 010(6)-
, .(forc:lble compulsron means physmal force Wthl‘l overcomes re51stance ora threat express or
' 1mphed that places a person 1n fear of death or physrcal mJury to herself or hlmself or another‘
»-person or in fear that she or he or another person erl be k1dnapped”)

Durrng dehberatrons, the j Jury asked the court 1f “‘overcome resistance’ . . .'necessarily
requlre[s] the ﬁnal clause . ‘that places a person in fear of death or physrcal 1njuryb to one’s
‘selt’ ” RP- (Dec 13, 2005) at 2 Radchffe obJected to restatlng the 1nstruct10n arguing that the A
trial court should not alter the pattern instruction. - The trial c_ourt overruled the .obJectron an_d
'tinstructed the j'nry that: :“[F]orcible compulsion' m'eans_‘physical force whrch otiercornes )
resistance. . Forcible compulsion also means athreat, er(press or implied, that places a person

12
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in fear of death or physical injury to one’s self.” -RP (Dec. 13, 2005) at 3. The trial court
intended the instruction to clarify that the clause “that places a person in fear of death or physical
.in'jury to one’s self” applies to a threat but not to physical force. ‘RP (Dec. 13,2005) at 6-7
Radcliffe argues that the 1nstruct10n mlsstated the law because the legrslature could have
intended the definition of for01ble compulsron in RCW 9A.44. 010(6) to requrre either (1)
physmal force that overcomes resistance and that places a person in fear of death or physwal
injury, or (2) a threat that places a person i in fear of death or physical i 1nJury |
| Radchffe cites no authorlty to support his readmg of the statute And the grammatical
structure of the statutory definition shows that there aré three drstmct Ways to have forcrble
compulsmn ¢)) physrcal force that overcomes resrstance (2) an express threat that places a-.

person in fear of death, physwal mJury, or- krdnapprng, or- (3) an 1mp11ed threat that places a -

B , person in fear of death, physmal 1nJury, or krdnappmg RCW 9A. 44 010(6) As the trial court

surm1sed the clause ¢ express or 1mp11ed” W1th1n the deﬁmtmn of formble cornpulsron by threat .
' llkely confused the Jury about Whether the clause “that places a person 1n fear of death or.

| 'physrcal 1njury to one s self’ apphed to physmal force. RP (Dec 13, 2005) at 6. The restated )
h 1nstruct10n addressed thls confusron | |
Moreover courts consrdermg the physrcal force component of forcrble compulsron have . -
) focused on the degree of force used, not on whether it placed the victim in fear of death or

" phys1cal 1nJury F or example we have held that forcrble compulsmn by physrcal force requ1res‘
| .more than the force normally used to accomphsh the sexual act. State V. Rn‘ola 63 Wn App

252, 254, 817 P.2d 1390 (1991). But we d1d not say that the force rnust also place the victim in
‘ Afe_ar of death_or'thSical rinjury. ‘ Ritola, 63 Wn App. at 254; see also Statelv. MCKnighl‘, 54’>Wn.
App. 521, 527-28, 774 P.2d 532 (1989) (forcible compulsion means force that was “directed at

13.
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overcoming the victim’s resistance and was more than that Which is 'normally re’quired to achieve
penetration”). The trial court did not err _in\restating the forcible compulsion component of the
indecent liberties statute; | | : |
| IV. DENIAL oF SSOSA |
Radcliffe contends that the trial court abused its discretion when it imposed standard-
range sentences instead of granting hirn. a suspended SSOSA sentence. He maintains that the.
. trial court‘based its decision on manifestly unreasonable grounds when it considered his pretrial
admissions and' the fact that he presented no _eXculpatory evidence at trial but instead attempted .
* to disoredit S.K. and her family. . | ,,
Radcliffe underwent a‘SSOS’A' evaluatton seven months before his case urent to trial. The
“evaliagor concluded‘that he could not strongty reco'mmend'Radcliffe for -SSbSA' but he would
be willing to suggest grvmg Radchffe a month—by-month opportumty to continue treatment He
found Radcliffe to be an average” candldate for SSOSA. CP at 296 The prosecutor after _

rev1ew1ng the evaluation, dechned to amend the_ cha.rges agalnst Radclrffe and_ recommend a

SSOSA

Radcllffe agam sought a SSOSA sentence after the j Jury convrcted h1m The evaluator o

submltted a follow—up letter again recommendrng Radcliffe for a SSOSA S.K., her mother and |

Maund descnbed the 1mpact of Radchffe S cr1mes on S K. and her farmly and strongly urged the .

_ court to- reJect a SSOSA sentence The trlal court dechned to grant Radcliffe a suspended‘
.SSOSA sentence and 1mposed standard range sentences for each conv1ct10n

" The Sentencing Reform‘ Act of 1981 (SRA) gives sentencing courts the discretron _to' .

- impose a SSOSA sentence if the defendant me.ets‘ certain requirernents RCW 9.94A.670(2).

The sentencmg court must con31der whether the defendant and the commumty will beneﬁt from

14
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the alternative sentence, whether a SSOSA sentence is too lenient in light of the facts of the case,
and whether the offender is amenable to treatment. RCW 9.94A.670(4). And it must give great
Weight to the victim’s opinion yvhether the defendant should receive treatment instead of
N confinement. RCW 9.94A.670(4). |
. The decision yvheth'er to impose a SSOSA sentence is within the trial court’s discretion.
. .Sz‘ate V. Oneﬁey, 119 Wn 2d 572 575, 835 P.2d 213 (1992) A trial court abuses its d1scret1on
When its decrsron is mamfestly unreasonable or is based on untenable grounds State v. Rohrzch B
' 149 Wn 2d 647, 654 71 P.3d 638 (2003) |

In explammg its dec1sron not to grant Radchffe a SSOSA the trial court commented that

- Radcliffe had admitted all of SK.’s allegatlons as part of his attempt to srgmﬁcantly reduce h1s _ -

1ncarcerat10n trme but then by presentmg no- evrdence denyrng the allegatlons and 1nstead :
attackmg the wrtnesses cred1b111ty, made hlS tr1a1 “the trlal of the famlly of the v10t1m and. the

- " vietim herself ” RP at 1158 59. It noted that although 1n his SSOSA evaluatlon Radcliffe had.

admltted abusmg S. K before she was 14 the j Jury had acqurtted h1m of these charges The court o

v stated it could “thmk of 1o more cymcal approach to the crlmmal Just1ce system 7 RP at’
1161 B : | |

| The trial court’s criticism of‘ Radcltffe’:s de'ci'sion to go to trial and his failure to present '
any exculpatory ev1dence is troublesome Radcliffe had a const1tut10nal rlght to demand a jury
'tnal U S. CONST amend VI WASH CONST art I § 22. And due process requlred that the-

‘State had to prove every element of the charges agamst Radchffe beyond a reasonable doubt

® For purposes of the SSOSA, a “victim” is a person who suffers emotional psychological,

physical, or financial harm as a result of the crime, and also includes a parent or guardlan of a

victim who is a minor child. RCW 9.94A.670(1)(c).
. , 15
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, Srqt‘e V. Shu'th, 155 Wn.2d 496, 502, 120 P.3d 559 (2005). The trial court cannot penalize
Radcliffe for exercising these constitutional rights. See State V. Frampz‘orz, 95 'Wn.2d 469, 483,
627 p.2d 922 (1981).

But the record shows that the trral court had ample 1ndependent grounds to deny
Radchffe a SSOSA sentence. The court began its ruhng by stating that, after carefully revrewrng
ViRadcllffe S SSOSA evaluatlon and the follow-up letter it “clearly understood” why 1 the State had
dechned to amend the charges and recommend a SSOSA for Radchffe before trial, RP at 1155-
'» 57. It determined that the report d1d not provide sufﬁclent assurance that Radchffe was
| amenable to treatrnent or that treatment would assure the commumttl s 'safet_y. Tt also considered
letters from SXK., her rnother and Maund'urging the court to reject a SSOSA for Radcliffe,.

opinions the trial court was requrred to give great werght RCW 9. 94A 670(4) | |
The trlal court sa1d that it Would likely have denied Radchffe a SSOSA sentence if the |
case had not gone to trial and that Radchffe ] challenges to the allegatrons he had admltted were-

. at reassurance that a SSOSA would be 1nappropr1ate for thls case.” RP at 1 158 1 161 These :

statements show that Whlle the tr1a1 court may have con51dered 1mperm1ssrble grounds for

denylng Radchffe a SSOSA it also based 1ts dec1s10n on valid grounds Accordl_ngly, the tr1a1

court did not abuse its drscretlon in denylng Radclrffe a SSOSA sentence. - |
V. CUMULArrVE ERROR

_ Fin_ally, Radcliffe contends that he did not recelve a fairtrial dueto__curnulative error. N '

Under the cumulatiye error doctrine, a "defendant.rnay be entitled to a new frial when

- eITorS chrnulati\rely produced a trial that Was ftmdamentally unfair, In re Pers Rest‘raz’nt of Zord

123 Wn.2d 296, 332, 868 P.2d 835, clarzfed 123 W 2d 737, 870 P2d 964 (1994) -The

defendant bears the- burden of provmg an accumulat1on of error of sufficient magmtude that

16
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retrial is necessary. Lord, 123 Wn.2d at 332. Where the defendant fails to show prejudicial
- error, we will not find cumulative error that deprived the defendant of a fair trial. Stafre v. -

Ste?ens, 58 Wn. App. 478, 498, 794 P.2d 38 (1990). .

Here, Radcliffe has not shown any error. Accordingly, his cumulative error argument

fails.
Affirmed. o ' '
/:) - .
& //w//;?z{“ C?
Armstrong, P J :
~We concur:

M ) ,?

Penoyar J U JA B - - o
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