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1. Introduction

Colonial Development, LLC (“the LLC”) constructed and sold the
Emily Lane Townhomes Condominiums. The project is riddled with
la;cent défects and building ‘c“(‘)dle'violations, which should have been clear
dﬁring &ﬁstmctimm \and dﬁring th;a course of warranty repairé by .the LLC.
Yét bef(‘)xre the LLC’s fourvryear sfatutofy warranty of quality expired
(RCW 64.34.445) the LLC’s memb:ers took all of its casli aséeté, and
dissélx}ed and (I:ancell.ed thé LLC. |

The Emily Lane Townhomes Owner’s Association (“the
Association) filed suit against the LLC over the defects. After nearly a
year of aggressive li.tigation, the LLC moved to dismiss, arguing that it did
not exist. In the interim, however, the Legislature passed SB 6531
(codified as RCW 25.15.303), a new survival statute for claims against
dissolved LLCs. In committee, the bill’s sponsor e;(blailled that one
purpose for SB 6531 was to permit construction defect claims against
undistributed LLC insurance policies. ‘At summary judgment, the trial
court recognized the retroactive and remedial pﬁfpose of SB 6531, and
applied it retroactively to ensure preservation of the Association’s claims

against the LLC.



~

Two recent decisions of the Supreme Court —Ballard Square’ and
1000 Virginia’ confirm that the trial court’s decisioﬁ was correct. This
court should now affirm the trial court’s application of SB 6531 to
preserve the Association’s claims, and reverse the dismissal of its cléims
against the LLC’s members.
2. Assignment of Error on Cross-Review

The trial court erred in entering it.s July 28, 3006 summary
judgment Order disﬁlissing Plaintiff Association’s (“the Associatiqn”)
claims against the members of Colonial Development, LLC (“the LLC?),
and in denying Plaintiff’s Motion for Reconsideration.
3. Issues Pertaining to Assignment of Error on Cross-Review

Do issues of fact preclude summary judgment as to potential
liability of the LLC’s members? |

4. Restatement of Issues Pertaining to Appellant’s Assignment of
Error

! Ballard Sq. Condo. v. Dynasty Constr., 126 Wn.2d 285, 2006 Wash. LEXIS 875
(companion bill to SB 6531 preserving claims against dissolved corporations applied
retroactively because: (1) the legislature expressly intended retroactive application, (2)
the new statute was remedial and curative, and (3) the new statute did not interfere with
any vested common-law rights).

2 1000 Va. Ltd. P’ship v. Vertecs Corp., 127 Wn.App. 899, 2006 Wash. LEXIS
873 (RCW 4.16.326(1)(g) which created a firm 6-year statute-of-limitations defense for
breach of construction contracts (regardless of the date the breach was discovered) did
not-apply retroactively because: (1) it was neither remedial nor curative, (2) it would
violate separation-of-powers principals by “undo[ing] judicial adoption of a discovery
rule for construction contracts, not to clarify and ambiguous statute,” and (3) retroactive
application would have impaired plaintiff’s vested right to a cause of action springing
from the common law.



~ -Under the LLC Act, do claims against an LLC abate where it
deliberately dissolved itself during its ongoing statutory warranty -
obligations, despite failing to complete outstanding warranty work?
-Assuming claims against the cancelled LLC would abate, did SB
6531 preserve the claims because it was intended to remediate and cure
the injustice the LLC and:its members now 'seek to perpetrate?
-+ -Is the trial court’s refusal to .dismiss non=Condominium Act
. claims against the LLC propetly before this court: when none of those
-1ssues were cer_,ti:ﬁledv or-accepted for review?
-Should ‘the-c‘ourt‘decline to consider the LLC’s arguments, raised
. only?onz- appeal,-challenging the sufficiency of-evideiicessupporting the
Association’s claims for breach of contract and express warranty?
-In light of the LLC having constructed condominium buildings
. containing numerous construction defects,‘and then having intentionally
dissolved itself during its four-year warranty period, is .ﬂlliS én “appropriate
“case? to réqu‘irg the'a‘ggﬁeved pnit‘- owners to pay the'LLC’s attorney fees?

5 Stdtemedt__Of thé Case

a. Overview
Appellant LLC was credted by a consortium of professional
developers and builders solely to build and sell the Emily Lane

Townhomes. (CP 150, 1643, 1649). The LLC acted not only as the



developer and declarant, but also as general contractor. (CP 1647). It
hired a supervisor who reviewed the construction and reported regularly to
the LLC members. (CP 1647-51). The members were frequently on sit.e_
examining the construction and directing changes. (/d.)

During the course of sales, ﬂle LLC controlled the Association’s
Boérd of Directors. The LLC appointed its members’ employees and
assistants to act as Association Board members: member Fred Mus’
assistant Theresa May, and member Contempra Homes’ principal Dan
Mus. (CP 461, 2023-25). During this time, the LLC was faced with
numerous warranty claims for construction defects, many of which were
either ignored or not quy addressed. (CP 1203-1235).% In fact, the
- declarant-appointed Board never met, and never made any decisions. (CP
2030).

After paying off its construction loan, the LLC distributed all
remaining money to its members, leaving‘_ it with no assets to address its
ongoing statutory wafranty dbli gations to its customers. (CP 1638). In

December, 2004, seven months before the statutory warranty of quality

3 The LLC asserts that it “fixed” all of these complaints. That assertion, however,
is based entirely on hearsay or speculation on the part of Theresa May, who repeatedly
testified that she had no system to ensure that work was performed, no personal
knowledge of what happened to repair complaints, and based her conclusion that the
work was completed because eventually the owners stopped calling her. (CP 2140, 2144,
2150, 2156-58,2161). In fact, many of the homeowners’ concerns were never addressed
despite repeated demands. (CP 1203-25). At a minimum, the issue is one of fact which
must be resolved in favor of the Association for this purpose.



expired, the members voted to dissolve the LLC. (CP 1040). Two weeks
later, they filed a two page document canceling the LLC’s certificate of
registration. (CP 1042). Because the members took all the cash, today the
LLC’S only remaining assets are its liability insurance policies. °

Neither the declarant LLC nor the Directors appointed by its
members advised the As\socia‘tion- of their plan to dissolve and cancel the
LLC. (CP 1204, 1210,1215, 1221, 2023).* When, a few months later, the
Association made aformal claith for-construction defects, the' LLC
‘meémbers replied withilettérs in which they pretended that the LLC was a
© going concern, willing and capéable of responding to the Association’s
defect claims. (CP 1357-62). The LLC members did this despité knowing
~ that the LLC had a defense based on its dissolution. (CP 1351-55):

After the Association filed suit, the LLC and its %nembe'rs‘ :
aggressively litigated this matter for nearly a year before filing a motion
for dismissal based on the LLC’s. dissolution.

b.  Nature of Defects'at Emily Lane

 There are numerous latent Building Code violations and
unworkmanlike conditions at Emilly Lane including inadequately attached
and flimsy $econd story gtxardfaﬁ's’, improper flashing at penetrations
through exterior walls resulting in water intrusion, concrete poufed against

siding causing rot damage to the building, reverse-lapped building paper



causing water intrusion and damage, missing and improperly installed
flashings at balconies and walkways causing damage to the underlying
framing, broken window flanges, improperly installed windows, missing

roof components, and more. (CP 1236-37).
c. The Trial Court Should Have Reasonabiy Inferred That
the LLC and its Members Knew of Defects Based on
Their Construction Activities. ’

The LLC acted as its own general contractor, and retained a site
superintendent to supervise the construction. (CP 1647). ’fhe'
superintendent reported regularly to the LLC members. (CP 1647-50).
The members were all professional builders, well-versed in construction,
(CP 1643-44, 1648), and visited the site frequently to re\)iew the progress
and quality of the work. (CP 1649). Assumiﬁg ';he LLCmembers and/or
their superintendent observed the constfuction with due care, they must |
have known that windows were improperly installed, that flashings were
ifnproperly .i.nstalled, that railings were weak, and so on. (123 9,‘1647-51).

d. Warranties in Purchase and Salé Agreements.

The LLC and its selling agent (who was alsolan LLC member) (CP
1519) assured buyers that the LLC had no tolerance for defective

construction, and that they would have an express warranty from the

builder. (CP 1204, 1210, 1215, 1221). In fact, that express warranty was.



just a thinly-disguised attempt to disclaim the statutory warranties of -
quality under the Condominium Act.*

The LLC sold units before completing construction at Emily Lane.
(Briet of App. At 3, CP 193-95). The p‘urchase and sale agreements
contained NWMLS Form 29, \whi_ch:». “If the Unit.is in a condominium
pr‘oje.c.t for :w1..1iich r‘:(;,:l.]o:‘vat{;)n '..or. constructlon w01k 'femains uncompleted,
the WUnit and.thexentife'project-shall bé comp’ieted in accordance with the
plans and specifications. . .”  (CP 1254, 1819-45, 2058)." . \

e. - The Trial Cohrt?Shoﬁld_, Have Reasonably Inferred That

the LLC and Its Members Knew of Defects Based on
“Unresolved Warrarnity Claims and Repair Efforts

Shortly-after salesbegan, multiple unit owners-asked'the LLC to
+ repair leaking windows; those leaks sometimes evenA récu‘rred ﬁfter the
LLC had made “repairs.” (CP 1224-35, 1654-58, 2150). LLC member
Fred Mus’ assistant, Theresa May,« was.respo‘n-sible' for handling warranty
claims; she reported to the members-on a regular basis regarding the

nature:of warranty claims:and work. (CP918, 921,924, 927, 930, 2139,

2151-52). Had the LLC and its members.exercised diligence in

* The warranty disclaimers were buried deep an “express warranty.” (CP 697-
710, esp. 701). LLC’s disclaiimer is the same one that Park Ave. Condo. v. Buchan
Dev.'s, 117 Wn.App. 369, 71 P.3d 692 (2003) rejected as an improper attempt to disclaim
warranties through a “laundry list” approach. (CP 2093-2120). Defendants have now
apparently abandoned their argument that this waiver was effective.



determining the causes of the leaks,l they would have realized that
problems with window installation were widespread. (CP 1239).

Failure of the LLC, its members, and their agents on the
Association’s Board to disclose these facts prevented the Association from
discovering the latent defects until after the LLC had dissolved, by which
time more damage had occurred. (CP 1204, 1210, 1221, 1240, 2031).

During 2003, the LLC spent several thousand dollars on s‘mﬁe of
the warranty claims it felt were covered, but ignored others. (Cll3 1515,
163'2.)5 Unit owners also complained of some of the more obvious
coﬁditions, such as deck éofﬁts falling apart from water intfusion,
inadequate dryer ventilation, and so forth; these issues were nqt addressed
by the LLC atall. (CP 1204, 1210, 1215, 1224-35). Given the LLC’s
ignoring of many warranty requests and not following up on ofhers,
owners eventually stopped asking for the developer’s helﬁ. (CP 1204).

f. Fraudulent Asset Transfers to Members and LLC
Dissolution

Despite the ongoing warranty claims, during 2003 the members

took $165,000 out of their LLC. (CP 1515, 1639).% This left a mere

5 The LLC denied some warranty requests on the mistaken assumption that its
ineffective limited warranty document precluded claims of various sorts. (CP 1659).

6 It is undisputed that the money distributed to LLC members was a return of their
capital investment. (CP 155-56, 310-13).



$12,800 as the LLC’s sole remaining cash asset-to cover warranty
expenses on three buildings over the next two years. (/d. and 1521).

In December, 2004, seven months before its four-year warranty
obligations expired, without notice to the Association; without following
up on outstanding warranty claims, without inquiring of the. Association
whether it had warranty claims, without investigating the quality of the
construction; the LI.C members took the last remaining cash assets from
- the LLC and-filed paperwork with the state canceling its certificate of
registration. (CP-1042; 1204, 1210,:1215,1221, 1523, 1638, 2023, 2034). |
The LLC made no attempt to ‘;reasonablyrprovide”fforits remaining four-
year warranty obligation. It set up no reserve fund for the'outstanding and
contingent-claims against it. (CP 1517.)

g.  Current Procedural Posture

The LLC filed its motion to dismiss; claiming it did not exist, only
after a year of‘intense litigation during which it pretended to be a going
concern, engaged in extensive discovery and rﬁotiéﬁs practice, performed
alﬁ/eek-long intruéive building investigation, and pfoposéd mediation of
the claims. (Sée pégeé 29 t§ 32, iﬁfra). After requesting supplemental
briefing on the impact of the new survival statute at SB 6531 (codified at

RCW 25.15.303) (CP 1006-35, 1055-74), the trial court entered an Order



denying the LLC’s Motion in its entirety, but also dismissing claims
against the moving member defendants. (CP 1178-80).

At Appellant’s request, the trial court entered an order certifying
the matter for review, reciting the language of RAP 2.3(b)(4) that this case
involves a “controlling question of law” undecided in Washington state,
namely, whether SB 6531 applies to allow the Association’s claims
against the dissolved LLC to proceed. (CP 1105, 1159-60).

| The Court of Appeals questioned the appealability of the summary
judgment Order sua sponte, but after a hearing the Commissioner granted
discretionary review on the basis of RAP 2.3(b)(4) as to the narrow issué
‘ of applicability of SB 6531. For the sake of judicial economy, the
Commissioner also ordered cross-review of the dismissal of tl.le
Association’s claims against the membersl. (Appendix A).

On appeal, the LLC assigns error — for the first time — to the trial
court’s refusal to dismiss claims against it for breach of implied warranty
of habitability, breach of fiduciary duty, violation of RCW 19.40, breach
of the Condominium Act’s warranties-of quality, misrepresentations in

- Public Offering Statement, Consumer Protection Act vioiations, fraudulent
concealment, énd negligent and fraudulent misr;epresentation. However,

no party sought review of the trial court’s refusal to dismiss claims against
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the LLC on any basis other than its dissolution, and this court has not
granted discretionary review on those issues.
6. Argument
A.. Allowing Developer LLCs to-Cancel Themselves During the
Four-Year Warranty Period Would Destroy the Most
Important Consumer Right in the Condominium- Act.
The Supreme Court acknowledges the Legislature’s commitment
to strong consumer protection policies in the:Condominium Act. -
The Act as a whole contains a strong consumer protection
flavor, including an entire section, Article 4, entitled
-"Protection of*Condominium Purchasers.”-One of the .
reasons the Uniform Act was created was that there was a
‘perceived need for additional consumerprotection. The
desire to provide meore protection to condominium

. purchasers:may have beeii a major factor in. the legislature's
decision to adopt the Act.

One Pac T owels Homeowners Ass nv. HAL Real Eetelte [nvs 148
‘Wn.2d 319, 331, 61 P.3d 1094 (2002) (c1tat1ons omltted) Thosc
p1 otections mclude a warranty of quahty, w1th a four- yea1 statute of
11m1tat10ns perlod RCW 64.34. 445 o

New condemlmum assocmtloﬂe ﬁsually do not 111.vest'1 gate to
determine whether ti1ey have concealed building defects until the four-
year'limitatioﬁ peﬁod has nearly expii‘ed. (CP 1240). At the same time,

single-project LLCs like Appellant have become the preferred mechanism

of condominium developers in the Puget Sound area. (CP 1037-38). -
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If the law in Washington is that a declarant LLC can extinguish its
warranty obligations merely by filing a sheet of paper at some point when
its members can credibly claim they were not aware of defects, then that is
exactly what will happen at every project. Appellant’s position is no less
than an invitation to eviscerate the Legislature’s intended consumer
protections for condominium-buyers thrpugh implied warranties.

B. ©  EvenIf Claims Against the LLC Would Otherwise Abate, The
New LLC Survival Statute Preserves Them.

1. = Appellant’s Argument on Appeal is Limited to
Retroactivity of SB 6531.

Belﬁow, Appellant argued that SB 6531 only applies to dissolved
LLCs, but not to dissolved LLCs that are also cancelled. Appellant now
abandons this distinctioﬁ (which leads to absurd reéults) énd limits its
argument to attacking the retroactive application of RCW 25.15.303.
Appellant argues thatv (1) there is no egpress legislative intent in SB 6531
to aﬁply it retroactively; (2) the LLC statute 1s unambiguous about
abatement of claims, and therefore SB 6531 is not curative and retroactive,
3) S'B 6531 “creates new ﬁglﬁs” and affects the vested “rights” of LLC
owners to get their money out of a defunct LLC, and is thus not remedial
and retroactive; and (4) as a general matter the court should apply the law

in effect when the lawsuit was commenced. For reasons explained below,

each of Appellant’s arguments fails.
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2. SB 6531 Was Part of a Legislative Effort Retroactively
to Correct the Decision of this Court in Ballard Square,
And Preserve Claims Against Undistributed Assets of
Dissolved LLCs.

11.1 Ballard Square, this court held that Washinéfon’s Business
Corporatioos Act only’ preselsved olsilns ekisti1sg before cofporate
dlssolutlon but not cla11ﬁs that accrued after. Ballam’ Sq C ona’o v,
Dynasnl/ éOHStI 126 Wn App 785 291 108 P 3d 818 (2005) a// d on
'othel gr ounds _ Wn2d_ ‘2006 Wash LEXIS 875. In the aftermath
of this court’s Bdllardaqu‘zc‘zre’-»deoi_‘s'ior'i', 't'-h've' V;Législa'twure took up two
measures. F irst was a oomoljof;e;;xsivo re‘fom'l'of. the Business Corporations
Act, SB 6596, contaiomg a num‘oer of provisions to correct Ballczm’
Square by, among othel things, exp1 essly preservmg claims arising after
Ad1ssolut10n f01 a spemﬁed perlod See Append1x B House Bill Repofc p.
7 (Testimony of WSBA 1epresentat1ve John Steel “[I}n the late 1990’s
.there were some c.oyurt decisions, including Ballard ,Square last year,
which was vely well s‘easor;ed but whlch reached a nonsensncal
rosult ) See also Appendlx B: House Bill Analysxs p-2,93; Appendlx
D:SB 6531 esp. §17. -

The second measuse taken up was a new survival provision for the

LLC Act, sponsored by two of the same lawmakers as SB 6596.

The dissolution of a limited liability company does not
take away or impair any remedy available against that
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limited liability company, its managers, or its members,
for any right or claim existing, or any liability incurred at
any time, whether prior to or after dissolution, unless an
action or other proceeding thereon is not commenced
with three years after the effective date of dissolution..
Such an action or proceeding against the limited liability
company may be defended by the limited 11ab1hty company
in its own name.

SB 6531 (codified at RCW 25.15.303). Both bills went through the
Senate and House Judiciary Committees together as a pair. Both bills
passed the Sénate on the same day, were signed into law on the same day,
and both became effective on the same day: June 7, 2006.

The House Judiciary Committee held a hearing on SB 6531 on
February 20, 2006. Testimony from the bill’s sponsor Senator Brian
Weinstein was taken, in which he explained that the purpose of SB 6531
was to correct the Ballard Square problem in the case of LLCs: : |

Sen. Weinstein: “[T]he reason I'm here is that I heard this
Ballard Square decision that the last witness, John Steel
talked about, from the Bar. . . . I knew that that was a
‘problem for both corporations and LLCs . . . .

“So what happened was that I spoke to Johnand . ... I
asked him, well why don’t you just do it for LLCs as well,
he said “Well, that’s a whole different department; we are
working on that, but that’s going to be a couple of years.”
So I thought well in the meantime, we should take care of
this little problem of allowing a three year window in order
to sue an LLC that - if they dissolved. So Iran the
language by the Bar Association, I worked with them, they
said this is fine for the meantime, we have no problem with
it, it’s well-worded, and they put their blessmg on it, and so
I ran the bill, and here’s where we are.

14



(Appendix E, Transcript of House Judiciary Committee Hearing).

The fo l<lc.)\_'»ving_ exchange occurred in Cdmiﬁittee about retroactive
applli;cation of the new ..survivalt sfatute to pérséils who may have relied on
the a_bseﬁc@ ofa sufs)jval provision._i.n_ the LLC Act:

Chairwoman Pat Lance: “But I imagine it does have some
interesting: consequences-for those: who might have relied
on there not being this three year window, which is the
reason why you’re here with the bill...So um...”

-Senator Brian Weinstein: “Well, it doesn’t make sense to
me that an LLC could dissolve and just have its claims
go into Never-Never Land,.and so if people were relying.
on it, they shouldn’t have been relying upon it because

. it’s almost fraudulent in my opinion. And that’s what the
Bar saw fit to do, at least with the Corporations statute.

(Id.) (Emphasis added).
| %he J ﬁdiciary Co'mllnittee éVeh addressed é;pplying the new
survival statute to single-assct déveloper LLCs with insurance assets:

Representative Jay Rodne:. “Thank you Madame Chair,
and,thank.you, Senator for coming before the Committee. I
applaud what you’re trying:to do in this bill, and you know
a lot,of these particular LLC cases involve the
construction industry, where an entity.will form, for one
project,.and then quickly wind down after the project is —
,is concluded, but, you know, what requirement does that
winding down LLC have to maintain any kind of insurable
interest or bond for the three year duration? I:mean, are we
creating a right without any means.of a realistic remedy?

Senator Brian Weinstein: “Well, this is not a perfect bill,
~ and it certainly doesn’t afford a claimant a great remedy,

but if the LLC actually had a bond, ox actually was

insured, without this bill that insurance is worthless to
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the claimant, the bond is worthless to the claimant. If
you pass this bill, at least the claimant can go after the
bond or the insurance. That’s all they can do at this point.
I mean, that’s all they will be able to do after this bill
passes, if it does pass of course. But, right now, the
claimant could be left with a situation where they could,
let’s say an LLC could have done faulty work on their
home or something, and dissolved, and they could be an
insured LLC, they could have a bond, but since they
dissolved, they are no longer recognized as a legal entity,
so you can’t sue and go after the bond or the insurance.”™

(/d.)

As it did in committee, ill its Final Legislative Report the House
~ Judiciary Committee recognized that the LLC statute is silent about what
happens to claims against dissolved LLCs: ‘;The law governing LLCs has
no express provision regarciing the preservation of remedies or causes of
action following dissolution of the business entity.”

3. SB 6531 Is Retroactive Because It Is Curative and -
Remedial; No Express Statutory Statement of
Retroactivity Is Required.

A statute applies “retroactively” when it (1) is intended by the
Legislature to apply retroactively, or (2) is curative in that it clarifies or
technically corrects ambiguous statutory language, or (3) is remedial in
nature. Barstad v. Stewart Title Guar. Co., 145 Wn.2d 528, 536-537, 39

P.3d 984 (2002). An “amendment is curative and remedial if it clarifies

or technically corrects an ambiguous statute without changing prior case
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law constructions of thevs'tz'ntute.”7 Id. (Emphasis-added.) “Ambiguity”
exists ’when the statute c;n bé réasonablyvinterpreted in iﬁﬁdre than one
way. McGee v, DSHS, 142 Wn.2d 3.16, 325, 12 P.3d 144 (2000).

| The new survival provision clarified an amblgmty in the LLC
statuté Wltlléut c.:hangm’g éstabhshed casé law énd is therefme curative
and retroactlve: .The LLC stétute was silent ébout ébatemént or
preservation of claims, and thus entirely ambi gubus in that regard. -
Ambiguity exists because many reasonable constructions are possible. It
could be that all:claims abate because an LLC’s “separate existence” ends
‘on cancellation.. It could be that by analogy to corporations; claims abate
on dissolution: It could be that by analogy to-partnership law, where the
statute is found, claims do not abate at all. ..

Faced with this amb1gu1ty and what it-perceived as the unjust
outclomé of vBa.zllam’ Squére the Leg1slature acte;(‘li‘smftly to clarify the
ambiguity; and; a$ the House Judiciary Committee testimony makes clear,
it did so precisely in.order to preserve a remedy against LLC insurdnce
assets, eveﬁ if some developers may have hoped to get a free pass-on

warranty obligations-by canceling their LLCs.

! The courts declme to give retroactive effect to statutory amendments that would
réverse existing éase law' iiterpretihg the statute because dding so' would effectively give'
the Legislature license to overrule the Court, raising separation of powers problems.
Magula v. Benton Franklin Title Co., 131 Wn.2d 171, 182, 930 P.2d 307 (1997).
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Senate Bill 6531 is also remedial, providing new procedurés to
preserve unequivocally the rights of those with claims'against dissolved
LLCs. As explained in more detail below, a new corporate survival period
is by its nature remedial, and does not change the scope of the substantive
rights existing at the time the claims against the dissolved entity accrued. ;

The LLC insists on words like “‘this statﬁte is retroactive” before
acknowledging that the new survival statute was iﬁtended to épply to
recently dissolved LLCs like itself. But no case has ever held or suggested
that an express statement of retroactivity is required; if that weré the law,
the retroactivity analysis described above would bbe unnecessary. There is
ample authority that the nature or context of the legislative action alone is

sufficient to infer retroactive intent.” Thus, “curative amendments are

8 Quintana v. Los Alamos Medical Ctr., 119 N.M. 312, 889 P.2d 1234, 1236
(N.M. Ct. App. 1994): “As a remedial or procedural matter, the survival period
adopted:after dissolution may apply to corporations dissolved before the effective date of

the new survival statute.”

Walden Home Builders v. Schmit, 326 Ill. App. 386, 62 N.E.2d 11, 13 (1945):
“[T]he statute is one which merely provides a different method of winding up and
administering the affairs of dissolved corporations. . .[and] creates no causes of action
and deprives no one of property.”

United States v. Village Corp., 298 F.2d 816, 819 (1962). “[C]omplete
reversal[s] of the common law rule of abatement of actions upon dissolution are
remedial measures entitled to a liberal construction to effectuate their purposes.”

o Washington cases discuss curative or remedial retroactive statutes on the one
hand (i.e., those that are impliedly retroactive) and statutes which are retroactive by virtue
of express legislative intent on the other hand, in the disjunctive; that is, a statute may be’
retroactive because it is (1) expressly intended to be so, or (2) curative, or (3) remedial,
or any combination thereof. See, e.g., State v. McClendon, 131 Wn.2d 853, 861, 935
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presumed to apply retroactively even if the statute does not so specify . .
> Caritas Servs. v. Dep't of Soc. & Health Servs., 123 Wn.2d 391, 412,
869 P.2d 28 (1994) (Emphasis added.)

The remedial and. curative nature of SB 6531 shows an implicit
intent to apply it retroactively. Moreover, the bill’s sponsor pointed out
that members of dissolved LLCs should not presume to rely on the former
lack-of clarity in the LLC statute in-order to essentially defraud L:L.C
- ereditors.

The Supreme Court of Washington has already ruled that SB 6596
‘— the corrective changes to the Business Corporations Act — likewise
- applies retroactively. Ballard Square, __ 'Wn.2d. ., 2006 Wash..
LEXIS:875. This helps divirie the intent behind SB 6531 as well: -

We often apply amendments retroactively "where an

amendment is enacted during a controversy regarding the

‘mcanmg of the law." . . . . Curative amendments adopted in
‘response to lowet court decisions have been applied

retroactively. . . . The Legislature's intent to clarify a

statute is manifested by its adoption of the amendment
- "soon after controversies arose as to the interprétation

of the orlgmal act[ ]'”

McGee, 142 Wn.2d at 325 (citations omitted) (Emphasis added.)

P.2d 1334 (1997); Howell v. Spokane & Inland Empire Blood Bank, 114 Wn.2d 42, 47,
785 P.2d 815 (1990); State v. Smith, 144 Wn.2d 665, 674-675, 30 P.3d 1245 (2001).
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Again, SB 6531 was adopted at the same time, through the séme
committee path, under the same sponsors, on the same days, and with the
same effective date as SB 6596. Accordingly, it is “curative” in nature.

Indeed, the very fact that the LLC statute is ambi guous is evidence
of intent to clarify the law, making it retroactive. In Marine.Power &
Equip. Co. v. Wash. State Human Rights Com. Hearing Tribunal, 39
Wn.App. 609, 615, 694 P.2d 697 (1985) the court noted that “One well
recognized indicétiqn of legislative intent to either clarify or amend is
the existence or nonexistence .of ambiguities in the original act.” Here, as
explained above, the LLC Act is ambiguous because credibie (if not
ultimately persuasive) arguments can be advanced that claims against an
LLC terminate along wifh the LLC itself.

All elements of the implied retroactivity tests are met. Senate Bill
6531 is remedial, because it changes the procedures by which rights are
eﬁforced, without qhanging any prior case law, without altering the scope
of rights and remedies at the time of accrual, and without affecting any
vested rights. It is also curative, because it éupplies an answer to a
question that could not otherwise be answered without a court decision (to
wit, when do claims abate against a dissolved LLC, if ever?), and because
reasonable arguments could have been made on all sides of that question.

Further, the remarks of the bill’s sponsor and the fact that it was enacted
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as part of the Legislature’s response to Ballard Squdre demonstrate that
the Legislature intended SB 6531 to apply retroactively.

Appellant’s few arguments against retroa;;tive application of SB
6531 have no substantive merit.

~ 4. -~ SB 6531 Is Procedural and Creates No “New Rights.”

- Appellant asserts that SB 6531 is not remedial because it “creates
new rights” and is therefore substantive in'natare. But that'is simply not
so. First, the LLC Act never sdys that cancellation terminated any rights
to begin with. "Moteover, every court that has ever addresséd the question
has retroactively applied new corporate survival periods.

In Ballard-Sqiiare, the Supreme Court applied a new corporate
- survival statute retroactively. While'the Court noted that retroactive intent
was expressly set forth in the statute; it dlso noted that “A’statute will also
be retroactively applied if it is curative or remedial.”: Ballard Square,
2006 Wash. LEXIS 87A5; slip op. at 21, citing 1 000'%. Ltd. P'ship v.
Vertécs'Corp., 2006 Wash. LEXIS 873; slip op. at 31. The Courf
explained that the length of time in which claims may be:prbsecuted
against entities that exist purely by Legislative grace may be changed
without impacting any vested rights. /d., slip op. at 25-26.

The rest of the cou'ntry'agr‘ees. In Quintana v. Los Alamos Medical

Ctr., 119 N.M. 312, 889 P.2d 1234 (N.M. Ct. App. 1994) Plaintiff filed
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suit against a medical center alleging malpractice committed on his son,
who died in 1959 during a procedure to have cavities filled. The medical
center was dissolved in 1963, and Plaintiff did not file suit until 1990. The
court assumed the statute of limitations was tolled by concealment of the
son’s cause of death, so the suit was timely. Under the law in effect at the
time the medical center dissolved, claims against a dissolved corporation
never abated; in the intervening years, however, a new statute set up a
two-year survival period. Thus, the question was did the op.en-endned
survival period in force on dissolution apply, or the short survival period
that was later enacted? The courﬁ held the new survival period governed
because it merely changed procedures, impacting no vested interests:

Statutes concerning the survival period of a corporation

~ after dissolution are generally construed as procedural

rather than substantive. . . . As a remedial or procedural

matter, the survival period adopted after dissolution

may apply to corporations dissolved before the effective

date of the new survival statute. '
119 N.M. at 314 (citations omitted).

In Walden Home Builders v. Schmit, 326 111. App. 386, 62 N.E.2d
11 (1945), the plaintiff dissolved corporation had its 6laim for breach of
contract dismissed‘for want of capacity to sue. The breach had occurred in

1937. The plaintiff dissolved in 1940. Under the common law at the time

of dissolution, the corporation’s claims did not survive dissolution. In
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1941, however, a survival period for claims by the corporation was
enacted, allowing suit to be brought by a dissolved corporation within two
years after dissolution. The court held that the newly enacted survival
period governed, again because it altered no vested interests:.

To my mind, thestatute is one which merely provides a
different method of winding up and administering the
affairs ‘of dissolved corporations. It creates no:causes of
action and deprives no one of property. .. [I]t appears to
be.well settled that when a.corporation is dissolvedsits -
assets do not vanish and its debto1s are not absolved or
released R -

No valid reason has been suggested why-the amendment
should not apply to corporat1ons prevmusly d1ssolved

62NE?datl3

Fmally, in Umted States V. Vzllage Corp 298 F.2d 816 816-17

4" C1r 1962) the court posed the issue as follows
The D1str1ot Court held that a V1rg1n1a statute permlttmg
-.the institution at.any:time-of suits against Viirginia .
corporations in the process of liquidation does not-apply to
suits against corporations the charters of which have been
revoked prior to the enactment of the statute. We think it
does.

The court ekplained that the new survival statute and its
complete reversal of the common law rule of abatement

of actions upon.dissolution are remedial measures
entitled to a liberal construction to effectuate their

purposes.
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298 F.2d at 819 (citations omitted.) Thus the new survival statute applied
retroactively to a corporation dissolved at the time of enactment.

Including Ballard Square, this court has before it four cases
involving the enactment of a survival statute for claims involving a
dissolved corporate entity. In every case, the court applied the new
survival statute retroactively as a remedial measure impacting no vested
interests, because the law of survival of corporate claims can be altered at

- will by the Legislature. In one case, the claim was asserted during the 1llew
survival period, and thus allowed to' proceed. In the other three, the claims
were not asser‘céd within the survival period, and were therefore dismissed.

Applying these rules to the case at bar, the new survival period of
SB 6531 applies to the Appellant LLC. The Association filed its claim
against the LLC seven months after its dissolution, well within the 3-year
survival period of SB 6531.

Appellant argues that the three foreign cases were all filed after the
effective date of the survival statutes, but the date of filing is irrelevant..

- The Supreme Court in Ballard Square held that a suﬁival statute for
claims against a corporate entity may be changed by the Legislature and
shall -be applied “even if thé léwsuit is pending.” Slip Op. at 23.

5. Vested Rights of LLC Members Are Not Affected By
Retroactive Application of SB 6531.
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Appellant contends its ' members had a “vested right” to draw their
money out of the cancelled LLC. That is an inaccurate statement of the
law, and it does not implicate any interest impacted by the new survival
statute. The survival statute only preserves claims against the LLC, and
does not require disgorgement of assets distributed to LLC members.

Assuming proper winding:up of the LLC, and assuming no other
- actionable wrong by thesmembers, the-members have no-individual
- liability for the LLC?®s obligations, even if claims-against the LLC are

retroactively preserved. RCW:25.15.125.° As Senator Weinstein put it:

If you pass this bill, at least the claimarit can go after the -

bond or the insurance. That’s all they can do at this

~ point.- T mean, that’s all they will'beable to do after this

bill passes, if it does pass of course. But, right now, the

- claimarit could be left with a situation wherethey could,

let’s say an LLC could have done faulty work on their

home or something, and dissolved, and they could be an'

insured LLC, they could have a bond, but since they

dissolved, they are no longer recognized: as a legal entity,

SO you can’t sue and go after the bond or the insurance.
(Appendtx E) Moreover the members only have the ‘r1 ght” to keep LLC
assets held in trust after d1ssolut10n 1f and only if they make 1easonab1e
provision to pay all [LLC] clalms and obligations, 1noludmg contingent,
condltronal or unmatured olauns and obl1gat10ns ” RCW

0

25.15. 300(2) But here, the LLC made no provxsnons for its known

PR

ongomg warranty obhgattons sono vested rightis implicated.
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C. Even Before SB 6531, Claims Against an LLC Did Not Abate,
Upon Its Dissolution or Cancellation.

LLCs are of recent statutory origin, completely unknown to the
common law. In fundamental ways, an LLC is analogous to a general
partnership: it consists of an association of co-ow1‘1ers acting under an
agreement for business ends,'” it may terminate by dissociation of its
imembers (through such things as an agreed event, judicial decree, or
proper expulsion, death, withdrawal, or insolvéncy),“ and it is not treated -
as a separate entity for tax purposes. 1A William Meade Fletcﬁér, et al.,

Cyclopedia of the Law of Private Corporations §70.50 (perm. Ed. 2002).

The LLC also has features in common with corporations, however,
notably by providing members a limited shield against persohal liability
for LLC gbligations, gxcept in cases of piercing the veil and/or improper
winding ﬁp. RCW 25.15.125.

At orEiI érgﬁment below (and somewhat abstrusely in briefing), the
LLC analogized to the common law of corporations 'wheyeby dissolution, |
in the absenée of a survival statute, abates claiﬁs against a corporation.
(ST Motion at 15). On appeal, fhe LLC abandons all reliance on the

common law (probably recognizing that the LLC had no right to rely on a

0 Compare RCW 25.05.005(6) (definition of “partnership”) and RCW
25.15.005(4), (5), (8).

u Compare RCW 25.05.225 (Events causing dissociation of partners) and RCW
25.15.130 (events of dissociation of members).

26



mere common law rule of abatement, and'that the rule was subject to
retroactive alterationatth’e will of the Legislatare.) (CP 1022-25). The
L-LC now says the cohqmon law of abatement does not govern, and that
only the LLC statute govcrns (Bnef of App At 10 12)

But the LLC Act never says that clalms agamst an LL.C abate by
vntae of 1ts termmatlon Not one of the statutes the LLC 1dent1t1es as
supportmg 1tsbcv1a1m of abatement says What Appellant clalms. elthel

Flrst RCW 25 15 070(2)(0) does not say that all claims agamst an
LLC abate on cancellatlon or even that a cancelled LLC ceases to exist.
Appeanng in the portlon of the LLC statute that deals w1th the creation of
LLCs not thelr termmatlon thls section says that an LLC ‘shall be a
sdepara‘te leéat entlty and— that its ¢ eXIStence ...asa sepctmte legal entity

o , S
shall contmue untﬂ cancellation of the lunlted l1ab1]1ty company S.
certlﬁcate of formation.” (Emphasis added ) The logwal conclusmn is
that the LLC’s e)‘ustenceﬁ after cancel]atlon 1S no longer separate from
themelhbers bdut becmhes merged w1th the 1ntet ests of its members

exactly llke a partnersth at common law. Y arbough 12 Pugh 63 Wash.

140, 145, 114 P. 918 (191 1).12 The actions against the LLC do not cease

2 Appellant claims the Secretary of State endorses its theory of LLC “death.”
(Brief of App. at 7). Appellant’s counsel wrote a declaration which a clerk in the
Secretary of State’s office signed, saying the LLC “died” on cancellation. But the clerk
has testified that she has no authority to express opinions on matters of law for the
Secretary of State’s office, and that she never would have signed had she understood the
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to exist, rather, they must be enforced against the members, if possible.
Under Appellant’s reading, however, the word “separate” is mere
surplusage, which is improper because gll words in the statute must be
given méaning, if possible. State v. Roggenkamp, 153 Wn.2d 614, 624,
106 P.3d 196 (2005).

Second, RCW 25.15.295(2) says that upon cancellation, the
persons wiﬁding up the LLC may no lon gef prosecufe and defend suits in
the LLC’s name or on its behaif. This does not mean that claims
evaporate. It méans only that foll'owing cancellation the defense of such
suits is not in the hands of those persons designated by the LLC or who
undertook to wind up its affairs. Presumably, that authority after
canceiiation 1s vested in all the members (Qr p..ossibly the court if there are
none.) RCW 25.15.150.

The only practical effect of the provisions identified by the LLC is
that, in our case, after cancellation the LLC arguably was not subject to
suit directly, but had to be sued through its members. Assuming the
members properly wound up the LLC, they would be personally insulated

against liability for LLC debts. RCW 25.15.125. However, the LLC itself

arguments Appellant intended to advance using the words ascribed to her. (CP 1195 and
Appendix C, Declaration of L. Flanagan in Support of Motion for Leave to File Brief of
Amicus Curiae in Roosevelt, LLC v. Grateful Siding, Inc., Case No. 56879-5-1).
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would still be subject to suit and its undistributed assets (most notably the
LLC"s liability insurance) remain subject to execution.'®
D. The LLC Waived Its Dissolution Defense

The LLC could have sought dismissal based on its dissolution even
before answering. CR 12(b)(6). It is improper for a litigant to increase
expenses by delaying resolution of a threshold defense while actively
litigating the claims. Washington law deems such conduct a waiver of
threshold defenses that are niot timely prosecuted. Specifically, prior
‘behavior incorisistent with asse‘rtioﬁ ofithe defense; or delay by defense
.counsel in:asserting a defense, may each constitute a waiver. Lybbert v.
Grant County; 141 Wn.2d29; 39, 1 P.3d 1124 (2000) (CR 12(b){6)
‘defense for insufﬁ'cienf service of process waived by counsél’s delay);
King v. Snohomish County, 146 Wn.2d 420, 47 P.3d"563 (2002) (Defense
based on failureto file pre-suit claim notice waived because defendant
engaged in litigation and discovery unrelated to the defense prior to filing
its imotion to dismiss): Asserting of an “exhaustive list” of defénses in an
Answer is no-a safe harbor from waiver, King at 426, beca’ﬁse the -
fundamental concern is the Civil Rules’ purpose of promoting efficient

and cost-effective litigation by avoiding delaying tactics. Lybbert at 39.

13 Any other assets returned to the LLC as fraudulent convéyances wotild also be
subject to execution. ‘
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Here, the LLC knew of its defense even before suit was filed. '
Beginning two weeks after receiving the pre-suit Notice of Claim, the
LLC’s members, pretending that the LLC was a going concern, sent the
Association a series of letters in which they offered to retain an expert,
investi gate the defects, prepare a scope of repairs, and possibly repair all
the defects, while not mentioning that the company had been dissolved.
(CP 1357, 1362). The LLC even tried to compel subcontractors and their
insurers to defend and indemnify it, without mentioning that there was
arguably nothing to defend or indemnify. (CP 1364, 1405). Such
behavior is all clearly inconsistent with a known dissolution defense.

As in King, the LLC alleged an “exhaustive list” of thirty-five
separate affirmative defenses, with dissolution b.eing number 27. (CP
1226-1229). And similar to King, the LLC ¢ngaged in extensive
discovery and depbsitions, covering every issue in the case, not just

dissolution.'® At the same time, the LLC concealed the facts supporting

1 Before suit, the LLC’s bookkeeper contacted the agent that sold the LLC its
insurance to notify its carrier of the Association’s claim. The bookkeeper then wrote
“The Notice of Claim to the insurance company may be a moot point. The LLC was
dissolved effective 1/21/05 and therefore there is nothing to sue! We did not receive
the Notice of Claim prior to the dissolution so we should be clear according to our
attorney. Rejoice!” (CP 1354-55)(Emphasis added.) The LLC also immediately ordered
a copy of its Certificate of Cancellation. (Id.).

5 During ten months of litigation, the LLC deposed the President of the
Association’s Board on matters unrelated to dissolution. (CP 1442-76.) It noted records
depositions of Association experts. (CP 1437-40). It demanded the Association’s reserve
study and Board’s meeting minutes, and two discovery conferences. (CP 1250-51, 1478-
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its afﬁnnativé defenses, describing the defenses as merely preservation
against waiver, and refusing without legitimate basis to answer simple
questions about.the LLC’s affirmative defenses.'®

. The LLC alsofiled numerous lengthy motions.'” After ten months
of intense and expensive litigation, the LLC proposed to conduct its own
investigation of the Emily Lane buildings and thereafter to mediate the

case-based-on.the results. (CP 1252; 1697). The defense intrusive:

79). 1t then noted more expert records depositions. (CP 1481-90). At the end of May,
2006, the LLC filed an extensive and needless Motion to Comipel. (CP [to be
de&gnated]) A ‘

In'writteti discovery, the LLC’s asked about the Associdtion’s insurance, repair
and maintenance, costs of repair, identities of unit owners, dates of purchase, identities of
consulting and téstifying;experts andithieir reports, everyiapplicable warranty and how
cach was breached, how each defendant exercised special declarant rights, facts
supporting claims of breach of the lmplled warranty of habltablhty, facts constituting
breach of the LL.C's ﬁducmry duty, fraudulent transfers, coneequenhal “physical
damage” to building components (an issue solely of interest to the. LLC’s insurance
carriers), reports of defects to persons other than:the LLC, and for production of all
documents related to the above, as well as plans, specifications, photos, logs, expert .
witness files, Board minutes, and surveys.. (CP 1407-32). = ..

16 The LLC objected to virtually every interrogatory about its capitalization, how

“miiuich it eatnied on unit salés; and what happenéd to'that money - even though the LLC
bookkeeper could easily have answered all of those questions. (CP 1492-97, 1504).
These questions go to potential personal liability of the members if the LLC really is
dissolved. When asked who the LLC’s accountant, bookkeeper or finaricial officer was
(so'she could be-deposed on capitalization and asset transfer issues), the:LLC responded
“Unknown.” - In‘fact the: LLC’s bookkeeper, Pat-McKillop, was one of only-perhaps five
employees who worked for the-LLC, and is defense counsel’s SISter-m law. -(CP 1500,
1514, 1521,:1643).

When.the Association: asked the LLC to state the facts, 1f any, behmd its 35
affirmative defenses, the LLC refused, objecting;that the defenses merely “were raised to
avoid waiver,” were subject to withdrawal, and that discovery of the factual bases for the
defenses was “premature.” (CP 1338.)

' .TheLLC opposed the Association’s motion for leave to amend its Complaints,

sought an order to strike or delay the Association’s motion for relief, requested an order
compelling discovery, and so on. (CP [to be designated]). :
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investigation cost the Association a week of expert time, and required
extensive efforts by the Association’s counsel to coordinate. (CP 1253).

In our case, the LLC’s litigation activities have been vastly more
extensive and burdensome than those in Lybbert and King, in virtually
every way. The client prétended to be an ongoing LLC, while defense
counsel followed on with a “laundry list™ of defenses, refused to answer
interrogatories regarding the defenses, engaged in expensive discovery
and discovery motions practice unrelated to the defense, and held out the
prospect of mediation until finally seeking dismissal nearly a year later.
Such taétics are not justified, serve only to increase expenses, and should
result in a waiver of threshold affirmative defenses.

E. The Trial Court’s Refusal to Dismiss Other Issues Regarding
LLC Liability Are Not Properly Before the Court. '

1. The Trial Court’s Refusal to Dismiss Non-
Condominium Act Claims Against the LLC Is Not On

Appeal.

Appellant has raised ﬂle frial court’s refusal to dismiss claims
against the LLC based on theories other than the Condominium Acf’s
implied warranties of quality. But discretionary revigw in this case
involves only the applicability of SB 6531 considered as a “controlling

question of law” under RAP 2.3(b)(4). (Appendix A).'® Because no other

8 The LLC sought certification reasoning that “[tJhe Court’s Order involves a
controlling question of law [regarding the retroactivity of SB 6531] which is currently
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issues have been certified or accepted for review, the court should decline

. 9
to consider the arguments.'

2. Appellant’s Breach of Contract and Express Warranty
Issues Were Not Raised Below, And Lack Merit.

' The court should 11kew1se dechne to hear Appellant s ar gument
regarding the sufﬁciency of evidence to support breach of contract and
express warfanty clauns‘ because those issues were never tatsed. by
Appellant to the tr1a1 court. (CP 148 76) 20 -

3. | Appe]lant’s Implied Warranty of Habltablllty
- Challenge is Not Béfore the Court.- :

being considered by the Washington State Supreme Court, and an immediate review of
the Order may mateually ad: nee, the ultlmate termination of. the. htlgatlon ” (CP:1105).
TH trial couirt’s ‘order states that the 1ssue“ of dlsqolutlon and, retroactive application of
SB 6531 involve conltrollitig uestions’ "of law 'Which are undécided in ‘Washington State.
(CP 1159-60). Likewise, in support-of discretionary review, the LLC’s brief focused
entirely on application. ofiSB.653 1, and-did not:contdin a'single”sentence hinting at a
_request for discretionary review. of any other issue. Commissioner Susan J. Craighead
then issued a notation ruhng that approved the trial court’s certification based on a.
“controlling question of law.” Appendix A. Thus the sole isste is application of SB

6531.

Should the caiirt decide to review of the sufficiericy of the Assdciation’s
evidence supporting claims against the LLC, the arguments and facts advanced below
regarding member liability for. the claims applies with equal force to'the LLC.

19 See Zuver v. Airtouch Communications, 153 Wn.2d 293, 321, 103 P.3d 753
(2004); In re Personal Restraint of Br eedlove, 138 Wn.2d 298, 313 979 P.2d'417 (1999);
Dickens v. Alliance Analytical Labs, 127 Wn. App. 433,442, 111 P.3d 889 (2005).

2 Had the LLC raised the issue below, summary judgment would have been
improper. In NWMLS Form 29, the LLC expressly warranted and agreed with buyers
before completion of the project that it would build the condominium in compliance with
building code. (CP 1254, 1819-45, 2058). It breached that agreement and warranty
because there are code violations, many of them serious safety concerns, incorporated in
the project. (CP 1236-37).
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Appellant’s challenge to the trial court’s refusal to dismiss the
implied warranty of habitability claims is not properly before this court

either, for the same reasons.>!

F. The Court Should Decline to Award Attorney Fees to The
LLC. '

The question of the LLC’s attorney fees as a prevailing party under
the Purchase and Sale Agreements was not certified or accepted for review

by this court either. On the merits however,f the LLC prevails on its

2 That challenge, too, would fail on the merits. The second-story guardrails on
exterior decks and entries at Emily Lane lack code required-strength, and are rotting
away; these pose a serious threat to health and safety of the occupants. (CP 1238). That
violates the warranty of habitability. It is not necessary that the buildings be so bad as to
be unlivable or dangerous before the warranty is violated. Under Burbo v. Harley C.
Douglass, Inc., the rule is that “building code violations that are not merely trivial or
aesthetic concerns,” that “show visible, if not dire” consequences, and/or which involve
deviation from “fundamental aspects of the applicable building code” and '
“unworkmanlike” construction may violate the warranty. 125 Wn.App. 684, 696-97, 106
P.3d 258, rev. denied 155 Wn.2d 1026, 126 P.3d 820 (2005). Accordingly, “Resolution
of the dispositive element in such cases is frequently so highly fact-dependent that it is
essentially a question of fact...” Id. at 694.

The LLC’s suggests that because eight unit owners are not original owners the
claims “with respect to these eight units” should be dismissed. But the claims are not
about the separate units. They are about common areas. As a matter of damages, if even
one unit owner continues to have warranty rights, that owner may recover the full amount
of damages attributable to any defective common element. Otherwise, the remedy would
not provide the unit owner with an adequate remedy because he or she could still be
responsible for assessments by virtue of his undivided ownership in the common
elements. See, RCW 64.34.360(2), RCW 64.34.020(7 & 8), RCW 64.34.020(2 & 9).
Only an award of all cost of repair damages for all common elements that breach the
warranty will make the owners who still have implied warranty rights whole, and ensure
that they are not forced to pay assessments for breaches of that warranty. Every court
that has addressed this question in a serious fashion agrees. See: Glickman v.
Brown, 21 Mass. App. Ct. 229, 238,486 N.E.2d 737 (1985); Starfish Condo. Ass'n v.
Yorkridge Serv. Corp., 295 Md. 693, 707, 458 A.2d 805 (1983); Stony Ridge Hill Condo.
Owners Ass 'n v. Auerbach, 64 Ohio App.2d 40, 410 N.E. 2d 782 (1979); Drexel
Properties, Inc. v. Bay Colony Club Condo., Inc., 406 So.2d 515 (Fla. App. 1981);
Council of Unit Owners of Sea Colony East, 1989 Del. Super. LEXIS 183 (1987); Tassan
v. United Dev. Co., 88 Il.App.3d 581,410 NE.2d 902, 913 (1980) (dicta).
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claim that it lacks the capacity to be sued, it necessarily follows that the
LLC also lacks the capacity to'prosecute a-claim for such fees, because it
does not exist. Should Appellant prevail on its dissolution argument, then
there is no LLC to “prevail,” and.no:entity entitled to an avyard of fees.

To the extent that the LL.C seeks fees under the Condominium Act,
such an aw.alo wonld be g,rossly 1mp.1 oper The Condomlmum Act
plowdee that fees are awaxdab]e “1n an appropnate case” to a p1 evailing
party. RCW 64. 34 455 It is not appropnate to award fees to a defendant
who has deliberately strung out the Iiti gation before making an offer of
Judgment Eaale Point Condo. Owners v. Cay, 102 Wn. App 697, 709, 9

AP 3d 898 (2000) or by analogy before brmgmg the dlSpOSlthC legal issue

to a head.“f:‘urth'enmr_e , 'aWa'r'ding' a non-exiStent'LLC fees when the
rnembers termmated 1ts ex1stence durlng the statutory warr anty penod
itrled to ..mlelead the Assoma’non 1nto ﬂnnkmé they had not done so, and
‘then htlgated the case for nearly a year before: brmgmg the issue of the
LLC 'S ex1stence to a heao would contradlct the recogmzed consumel—
prot'ec'i't_lon purpose o_f the Condominium Act’s attorn_ey;fee pr_ovisions.

In the unlikely event that this.court does award fees, the fees must

be limited to those inicutred on appeal. RAP 18.1:* The trial court has

-2 The LLC has misunderstood RAP 18.1, which allows an award of attorney fees
incurred on appeal, not fees incurred at the trial court lével. That is why the rule refers to
“the right to recover reasonable attorney fees or expenses on review.” Moreover, such
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expressly reserved ruling on the issue of fees incurred below. (CP

[designated but not transmitted yet]).
G. Issues of Fact Remain Regarding Member Liability

1. The LLC Members Are Liable As Trustees of
Undistributed LLC Assets

The LLC’s insurance policies are remaining assets of the LLC.
Washington has always permitted claims to proceed against the corporate
assets that remain in the han&s of shareholders after dissolution. Thus, for
example, in Lonsdale v. Chesterfield, the Suprelﬁe Court noted:

It is well settled that a creditor of a corporation can satisfy
his claim against the corporation out of the assets
distributed to shareholders upon dissolution. And in Taylor
v. Interstate Inv. Co., 75 Wash. 490, 496 (1913) the court
explained that “The dissolution of these corporations is
immaterial, since whatever property rights they had
would pass on such dissolution to their stockholders,
subject to corporation liabilities.” 3 Purdy's Beach, A
Private Corporations, § 1323. The appellant would have
the right to treat them as still existent as to matters
relating to this antecedent contract and enforce her
claim against the corporate property by an action in

equity.
99 Wn.2d 353, 360, 662 P.2d 385 (1983) (citations omitted).
Case law treats insurance as an asset held in trust for corporate
\

creditors, despite dissolution. Gossman v. Greatland Directional Drilling,

Inc., 973 P.2d 93 (Alaska 1999) and Peﬁasquiz‘os,']nc. v. Superior Court,

fees must be limited to those incurred with respect to the LLC, given that counsel for the
LLC also represents the LLC member defendants on cross-review. That fact finding

exercise is better suited to the trial court.
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812 P.2d 154 (Celif. 1991) both conclude that shareholder interests in
finality has no application to insurance proceeds becaﬁse:

Plaintiffs will be likely to assert post dissolution causes of
action only if there is a prospect of recovery from a
-dissolved corporation’s liability insurance, from
undistributed assets,-or from iassets of the corporation
discovered after dissolution. . . . . Similarly, if the
corporation has liability insurance coverage, its dissolution
provides no reason to excuse the insurer from defending the
action and indemnifying those insured by the predissolution
activities of its insured, just as a corporation’s insolvency
or bankruptcy does not release its insurer ‘from payment for
damages the corporatlon has caused. ' :

Penasquztos supra at 160 161 (Empha513 added)

Ay

Even assufnm g proper wmdmg up and personal immunity of the
members for LLC debts enforcement of the cla1ms agamst undistributed
LLC asse‘ts. ‘—‘1 .e : msmance - 1s ;c01ﬁ§15té1§ proper becausethe LLC’s
assetsﬂd're lleid by its. m’el.ni)eis'lh lI';lSt écn credltoss. snd the' members have
no pefselia£lsfake n those assets At 5 mixﬁmmﬁ ;he ;cual court erred by
prohlbltlng the Assomatlon from collectmg 51; t1l1e LLC’s debt directly
from the members, to the extent of undistributed LLC insurance assets.
As a matter of sound policy aﬁd logic, it is difﬁcult‘to see why the
o N i :

Association should be denied access to the LLC’s liability insurance, or
why fhe LLC should be permitted to squandei" its'other assefs (i.e., the

LLC’s additional assured status under subcontractors’ policies and its

direct claims against the subcontractors.) The LLC purchased insurance,
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and was named an additional insured by subcontractors, for precisely the
purpose of indemnifying again»svt liability to third parties such as the
Association. Protection of third parties is precisely why such insurance is
required of contractors. RCW 18.27.050. If Appellant’s argument
succeeds, the prima_ry beneficiaries will be the LLC’s liability insurers,
who by mere fortuity find themselves having insured a cancelled LLC.

2. The LLC Members are Liable As Declarants.

Declarants impliedly warrant the qualify of the condominiums they
sell. RCW 64.34.445. The members of the LLC were “declarants”
because at ;ll material times, the applicable statute defined “Declarant™ as
“any person or group of persons acting in'concert who (a) executes as
declarant a declaration as defined in subsection (15) of this section, or (b)
reserves or succeeds to any special declafant right under this declaration.”
Prior RCW 64.34.020.> Special declarant rights _‘include completing the
imbroveinents, maihtaining a sales Qfﬁce and advertising signs, énd

appointing Board members to the Association. RCW 64.34.020(29).

B The version of RCW 64.24.020 defendants rely on is a later enactment that does
not apply retroactively, because this provision was construed by the Supreme Court prior
to the amendment in One Pacific Towers HOA v. HAL Real Estate Invs., 148 Wn.2d 319,
326,61 P.3d 1094 (2002). The Legislature cannot retroactively reverse the Supreme
Court’s decision in violation of separation of powers issues. 1000 Va. Ltd. P'ship v.
Vertecs Corp., 2006 Wash. LEXIS 873, slip op. at 26 (2006).
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“Acting in concert” refers to .consciously acting together with a
common design, sometimes in an agency relationship, and does not
require unlawful conduct of any sort. One Pacific Towers HOA, 148 |
» Wn.2d at.336; Getzendaner v. United Pac. Ins. Co., 52 Wn.2d 61, 67, 322
P.2d 1089 (1958);.State v. Austin, 65 Wn.2d 916, 400 P.2d 603 (1965).

In our case the LL.C is a consortium of professional builders
associated;for the single. purpose-of-building one condominium project,
Emily Lane.. The LLC members’ employees were appointed to act as the
Association’s directors dur:ing declarant control. (CP 461;2023-25).

- Other members supplied sales staff and an o‘n—sité sales office,

construction superintendents, and warranty workers. (CP 1519, 2031,
2135, 2166-67).. ‘All of these:qualify as exercises of “special declarant
rights” under RCW.64.34.020(29) In short, the LLC members pooled their
skills and assets to accomplish, the Emily Lane project as joinf venture,
for which they are all responsible. .

- 3.. - TheLL.C:Members Improperly Preferred Themselves
to LLC Creditors Under RCW 19.40.

Under the Uniform Fraudulent Transfers Act (“UFTA”), when a
company’s owners prefer themselves to the company’s creditors (even
unknown creditors) when distributing company assets, the asset transfers

maSt be set aside as constructively fraudulent. RCW 19.40.041-.051. The
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remedy is analogous to a “voidable preference” under the Bankruptcy
Code. Cf 11 USCS §§547-548. No fraudulent intent need be present.

a. Transfers Rendering the LL.C Insolvent

Under RCW 19.40.051(a), a creditor may avoid a debtor
pompany’s transter as fraudulent if (1) the creditor’s claim arose before
the transfer, (2) the transfer was “not for \‘/alue” and (3) the transfer
rendered the company insolvent.™® This provision does not say that it only
applies to “a creditor whose claim was known or discovered before the
transfer was made,” though the LLC members persistently pretend it does.
The LLC and members fail to cite one case where a “known claims”
requirement has ever been imposed under the UFTA in any state.”

i. The Association’s Claim Arose Prior to the
LLC’s Fraudulent Transfers.

2 Disregarding both the factual record and the applicable law, the LLC asserts that
the Association’s claim under RCW 19.40.051 was not brought within one year of the
asset transfers. (App. Brief at 36). But claims under RCW 19.40.051(a) (transfers not
for value when debtor is insolvent) are subject to a four year limitations period running
from the transfer. RCW 19.40.091(b). And even if a one year period applied, the claim
is still timely. The LLC and members concede that the last asset distribution to members
was on December 31, 2004. (Id.) The Association’s Complaint was filed on July 19,

2005, just seven months later (CP 3).

» A requirement of knowledge would convert the “constructive fraud” provision,
having no knowledge requirement, into an “actual fraud” provision. See, e.g., Morris v.
Nance, 132 Ore. App. 216,220, 888 P.2d 571 (1994) (“Much of the UFTA is a
codification of the principles recognized by the courts; it expressly authorizes the use of
factual inferences as proof of actual fraud, see ORS 95.230(2) [same as RCW 19.40.041],
and specifies those circumstances that give rise to constructive fraud, see ORS
95.230(1)(b) [same], ORS 95.240 [same as RCW 19.40.051].”)
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The claims at issue here arose when the sales transactions were
consummated,”® and when the members breached their fiduciary duties by
failing to disclose defects and plans to dissolve their LLC. These events
occurred long before the final fraudulent transfer of capital investment
- assets at issue in December, 2004

i The LLC’s Distl;ibutions Were Not"‘ For Value.”
A-return of capital invéstment to a member is “not: for valié” as a
matter of law. Hiullett v. Cousin; 204 Ariz.292, 298-99, 63 P.3d 1029
(2003) (Under the UFTA;, “distributiori of . . . capital contributions . . . is
not a transfer for value.”) Invested capital-is “tisk capital.” Members may
not prefer themselves to LLC creditors: |
The Transfers Rendered the LLC Insolvent.
“ltis und1spﬁ£ed that by removing all cash assets from the LLC, its
members rendered the LLC insolvent. Accordingly, the summary
judgment dlsmlssmg the RCW 19.40.051 (a) cla1m was clear -error.
- The defense arguments confuse the 1 1ssue by foousmg on ‘whether
, the‘mémbers made a “profit” on sales at Emily Lane. Profits are
irrelevant. The issue is simply, who shoﬁld first Bear the loss from fa‘ilure

of the enterprise, the creditots of the failed busihess, or those who entered

2 " Alclaim for bréach of contract accrues and is actionable upon-breach, which is
when tlie aggrieved. party hasta right to apply to'the court for relief. - Busk v. Safeco Ins.
Co., 23 Wn.App. 327, 329, 596 P.2d 1357 (1979), citing Haslund v. Seattle, 86 Wn.2d
607 (1976); Eckert v. Skagit Corp., 20 Wn.App. 849, 583 P.2d 1239 (1978).
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into the venture knowing its risks? The law says the venture capitalists
bear the risk of losing their capital investment to legitimate creditors, such
as the Associat'ion members here who bought the LLC’é shoddy work.

b. ~ Transfers Causing Gross Undercapitalization

The UFTA also allows recapture éf assets transferred to LLC
members where after the transfer, the remaining capitalization level of the
enterprise is unreasonably small in relation to the LLC’s business. RCW
19.40.041. Such a transfer may also be set aside if it is not for value and

the debtor knew or should have known it would incur debts beyond its

ability to pay.

Again, these are constructive fraud standards — the question is not
whether the members actually intended to defraud anyone, Morris v. |
Nance, 132 Ore. Apia. 2.1 6, 220, 888 P.2d 571 (1994), but only whether
they should have realized the money left in‘ the LLC was hot enough for it
to respond to its Wan*aﬁty obligations. | |

The record sho§vs that capital asset transfers removed all but
$12,500 from the LLC by December 2004. The sales price of eacﬁ one of
the 24 units exceeded that amount by a factor of 10. The damages for
defective construction in this case will mount into the millions. |

The LLC members went to extraordinary lengths to try to disclaim

their company’s warranty responsibilities (CP 697-710, 294-95), which
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suggests that they understood that the company had potentially very
expensive warranty obligations far in excess of $12,500. The LLC
members dissolved their comparny as Soon as they were told (incorrectly)
that there were:no more pending claims, before the warranty period
expired. This too demonstrates the members’ understanding that the LLC |
was at significant risk ofiliability for defective constrqction during the 4
year limitations period underthe Washington Cendominium Act.
On hearing all evidence at trial, a reasonable person could
-conclude that leaving $12;500 in the company for less than a .yeé'r, and
then removing it all with;)ut doing any type of investigation into'the
condition of the building envelope in light-of known warranty complaints
was completely unreasonable. Accordingly, the trial court’s dismissal of
- the second UFTA claim was also:error.
4. The LL.C Members, Acting Through Their Agents

Controlling the Association’s Board, Breached a

Fiduciary Duty To Disclose:Defects; Disclose the: LLC’s

Planned Dissolution, and to Investigate Defective

- Construction:: SRR
The LLC memb'érs. appointed their employees, Theresa May and

Dan Mus, to the Association’s board éf directors. (CP 641, 2024). Ms.
May worked for LLC member Fred Mus. (CP 2023, 2025). Dan Mus was
the President of LLIC member Contempra Homes. (CP 1504). RCW

64.34.308 provides that “members of the board of directors [who are]
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appointed by the declarant [must exercise] the care required of fiduciaries

of the unit owners.” Both Ms. May and Dan Mus had independent duties

to disclose all facts that would aid the Association in protecting the
interests of itself and the unit owners. Esmieu v. Schrag, 88 Wn.2d 490,
563 P.2d 203 (1977); Senn v. Northwest Underwriters, Inc., 74 Wn. App.
408, 416, 875 P.2d 637 (1994) (“Igno'rance ... does not excuse a director
: from'liability for his or her colleagues' fraud or malfeasance™).

Neither Ms. May nor Dan Mus ever disclosed their knowledge
regarding the construction defects at Emily Lane, or their employers’
intention to dissolve the LLC to prevent the uﬁit owners from enforcing
their statutory warranty rights. (CP 579, 918, 1647, 1649, 1651, 2023).

Tellingly, the trial court fefused to dismiss the fiduciary-duty
claims against the LLC. The LLC was never a member of the
Associ_atién’s Board of Directors. It can only be vicariously liable for the
actions of the individual board members (Ms. Max and Dan Mus) who |
breached their fiduciary duties. But the LLC did not directly employ Ms.
M;ety or Dan Mus. Instead LLC members Fred Mus and Contempra
Homes employed them. Employers are vicariously liable for employee
torts committed within the scope of their employment. DeWolf & Allen,
16 Washington Practice, § 3.2. Here, Fred Mus and Contempra Homes

specifically asked Ms. May and Dan Mus to serve as directors on the
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~ Association’s board. Thus, Fred Mus and Contempra Homes are
vicariously liable for Ms. May and Dan Mus’ breaches of fiduciary duties
in their roles as directors. Bannistor v.- Ullman, 287 F.3d.394, 408 (5th
Cir. 2002).

5. The LLC Members Are Liable for Fraudulent
Concealment and/or N egllgent Mlsrepresentatlon

The tnal court declmed to dismiss negh&ent rmslepx esentation”’
and fraudulent concealment causes of actlon agamst the LLC The trial

court thereby acknowledged that tllere are issues of fact on these claims, at

least to the extent they arise out of the LLC’s conduct. The court also
necessarily acknowledged that defendants’ motion to dismiss based on the

1 .

“economic loss rule” is not appropriate in this setting, because this case is

distinct from Kelsey Lane Homeowners Ass 'n v. Kelsey Lane Co., 125

z Liability for negligent niisreprésentation arises fréim supplying false information
or failing to disclose material facts in the course of a business transaction. Where one
having:a pecuniary interést.in a transaction provides false information for. the-guidance of
other is subject to liability for pecuniary loss cause by the justifiable reliance of another
on the information if he fails to exercise reasonable care or competence in obtaining or
commumcatmg the infortation. Restatement (Second) of Torts § 552. Failure to
disclose a fact that may justifiably induce another to act or refrain from acting in a
business transaction will result.in the same type of liability, where there is duty to speak.

% Llablhty for fraudulent concealment of defects in residential dwellings applies’
“when a builder-vendor knows of the defects at sale, the defects are dangerous to life,
health or property, the defects are unknown to the buyer and not apparent on reasonable
inspection, and the defects substantially arid adversely affect the value of the’ property, or
materially impair the purpose of the transaction. Norris v. Church, 115 Wn.App. 511, 63
P.3d-153 (2002); Atherton Condo. Apt. Owners’ Ass'n B'd v. Blume Dev. Co., 115 Wn.2d
506, 799 P.2d 250 (1990).
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Wn.App. 227, 103 P.3d 1256 (2005) in that the LLC hired its own site
superintendent who says he closely monitored the construction.

Accordingly, the trial court must have dismissed the
111i§1'epresel1tati011 and concealment claims against the LLC members
because it concluded that the members are not personally liable for their
actions, and only the LLC is liable. But Washington law is the opposi.tc:
“A member or manager of a limited liability company is personally liable
for his or her own torts.” RCW 25.15.125. See also, Johnson, 79 Wn.2d
at 752 (“Incorporation does not in law shield the actor from the legal
consequences of his own tort.”)

Emily Lane purchasers were agsured by the LLC and its agent
séller (who was also a member of the LLC) that the builder had no
tolerance for defective construction, and that they would have a warranty
from the Buﬂder. This was false inforrnation. Assuming the LLC’s
éuperintendent .and/or the members of the LLC (who were on site
frequently and who are professional developers well-versed in
construction) observed the construction with due care, they must have
known that windows were improperly installea, that flashings were
improperly installed, that railings were weak, and so forth. (CP 1236-47,

1647-51). Thus, the trier of fact could find a concealment of defects as

y

well.
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Who was it that failed in these duties? The LLC certainly did, but
so also did the individual members. Again, by virtue of involvement in
the construction, the members must be assumed for summary judgment
- purposes to have known of the defects, and to have failed to reveal them to
buyers, either individually or through their LLC and its subagents.

- Accordingly, the jury could conclude defendants knew or should
.- have known:of improper construction, and deliberately ornegligéntly
misrepresented the quality of the construction, whieh induced reliance on
the part of unit purchasers, to their:damage: -

The breaches‘ of duty do not end there: The LLC was later called
" upon to repair’leaking windows; those leaks'sometimes:even recurred after
the “repairs.” During the latter stages, émployees of varioiis LLC
‘members were sent to the project to perform warranty work. Had the
builder exercised diligence in determining the'causes; it would have
realized that rprobllems with window installationwere widespread:at the
project.: (CP 1236-47)'.=Defendaf1ts’ failureto discloseithis led to the
Association not investigating or filing suit until after the LL.C had
dissolved; by which time more damage had occurred. The jury could thus
- conclude: that defendants knew or should have known that there were

serious defects at the project during the period- defendants had warranty
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obligations, and that-inlreliance on their silence the Association’s rights
were impaired and its damages worsened.
Finally, the jury could find the members planned to dissolve the
LLC well in advance of the event, and knew or should have known of
unresolved warranty issues and defects at dissolution. The jury may also
conclude that the defendants acted with reckless disregard to potenﬁal
defects by not investigating the construction prior to dissolution, or by not
waiting until the Association investigated the issues. Accordingly;, the
jury could conclude the Assdciation' has incurred legal expense to fight ;che
issue of LLC dissolution that it woul& not otherwisé have incurred, and/or
that more damage has occurred by virtue of delay because of the negligent
misrepresentationé and omissions of the LLC and its members.

6. The LLC Members Aré Liable For Violation of the
Consumer Protection Act.

Violation of the Consumer Protection Act at RCW 19.86 involves
an unfair or deceptive act or practice in trade or commerce impacting the
puBIic interest which causes 1njury tb the plaintiff. What constitutes an
unfair or deceptive act or practice is a question of fact for the jury. Burbo,
125 Wn.App. at 699. It can consist of failure to disclose a known
defective condition in a building. Burbo, 125 Wn.App. at 700; Griffith v.

Centex Real Estate Corp., 93 Wn.App. 202, 214, 969 P.2d 486 (1998).
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Unfair and deceptive acts or practices by the LLC members
include: (1) failing to disclose defects that by inference were known to the
members because they personally monitored construction; (2) failing to
discloese to-the unit owners and the  Association that defects in windows
had been discovered during the limited wéﬁanty period; (3) failing to
disclose plans-of the LLC and the members to-dissolve the company prior

~ 'to expiration of its-four-year warranty obligation (4) distributing assets to
- . LLC members so as to leave the LLC én-elhptyvshell;?(S)' empl.oéy.ing
' deceptive warranty forms that serve as a front for waiver of implied
- warratnty rights' (ineffective under Park Ave. Condo. v. Buchan Devs., 117
- Wn.App. 369,-3754,78; 71 P.3d 692(2003)) (CP 2-093—-‘2-}2'0)‘; and (6)
misrepresenting-the corporate status of the' LLC to the Association..

- Aseries of private homes sales sat1sﬁes the pubhc interest
requlrement MacRae v. Bolsmd 101 Wn 2d 161 166 676 P 2d 496
( 1 984) Here there were 24 sales. Even ma1ket1ng a smgle home with
known defects ean be‘ a Cl;A v1olat10n because the act can. decelve many
people, even lf only one buyet* is eventually harmed Luxon v. Caviezel,
42 Wn.App: 261 268, 710 P.2d 809 (1985) Accmdmgly, ap/ ima facie
case of v1olat10n of RCW 19.86. 020 and RCW 19.86. 090 was presented.

The members say they did not khow about the defects, and so

cannot be liable for deceptively failing to disclose them. But the jury
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could easily disagree on this record. The members reviewed the
construction going up, and presumably saw the poor quality. They were
informed of defects when warranty requests were made, but did not
investigate more widely. Further, even if they lacked knowledge, that
does not excuse their decision to bury broad warranty disclaimers in an
“express warranty” of quality, does not excuse concealing their plan to
dissolve the LLC, and does not excuse their acting as though the dissolved
LLC was a responsible “going concern” prepared to address the

Association’s concerns, when it was not.

7. Conclusion

The court should decline the LLC’s invitation to vitiate the main
consumer protec;cion provisions éf the Condominium Act which would
allow LLCs to escape liabilities for their ongoing warranty obligations by
dissolving and canceling. The LLC Act provides no such relief, especially
when it comes to undistributed insurance assets. Even if it did, SB 6531
retroactively closed that gap in the law. Accordingly, denial of the LLC’s
summary judgment motion should be affirmed. Moreéver, because each
member had direct knowledge of the construction defects, but failed to
disclose them, each member—especially those whose employees served as

Association directors—should face individual liability under the tort

theories described above.
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(
RESPE‘CT{ULLY SIUBMITTED this ﬁday of December, 2006.
A4

Léonard Flanagan, WSBA 20966 - - -

Daniel S. Houser, WSBA 32327

* Attorneys for Respondent Emily Lane
Townhomes Condominium Owners Ass’n
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Court Administrator/Clerk

October 26, 2006

Leonard D. Flanagan
Levin & Stein

201 Queen Anne Ave N Ste 400
Seattle, WA, 98109-4824

Justin D Sudweeks

Levin & Stein

201 Queen Anne Ave N Ste 400
Seattle, WA, 98109-4824

CASE #: 58825-7-

The Court of Appeals

of the :
Stare of Washington One U],:])ilc\,{]lglq?}:ré
98?8?%70 o9 UnivgtrrSit}{
- e
206) 464-7750

TDD: (206) 587-
5505

Eileen I. McKillop

Oles Morrison Rinker & Baker LLP
701 Pike St Ste 1700

Seattle, WA, 98101-3930

Colonial Development L.L.C., et al, App/Cross Resp v. Emily Lane Homeowners, Resp/Cross App

Counsel:

The following notation ruling by Commissioner Susan Craighead of the Court was entered on

October 24, 2006:

NOTATION RULING

_Emily Lane Homeowners Association v. Colonial Development, LLC, No. 58825-7

October 24, 2006

" This matter was set on my October 20" calendar for a court's motion to determine
appealability. However, as the parties are aware, | also discussed with them the relationships
among this case and several other cases pending in this court and at the Supreme Court to
determine how this matter should proceed, or whether it should be stayed. To address
appealability first, Colonial Development appeals from the order allowing the claims against it to
go forward even though it is a dissolved limited liability company (technically, one that has been
administratively cancelled). The trial court signed a certification, denominated as a CR 54(b)
certification, urging this court to take review of this issue and staying the proceedings in the trial
court. On closer examination, however, it appears that the certification recites the language of
RAP 2.3(b)(4), which allows the trial court to certify an issue to this court for discretionary review.
The trial court indicated that this case involves a controlling question of law which is undecided in

Washington State, namely whether recent legislation (SB 6531) applies retroactively to allow the
homeowners' claims to proceed. The court also noted a pending case in the Supreme Court '

7

addressing this issue, Chadwick Farms Owners Ass'n v. FHC LLC. Chadwick Farms has been

transferred by the Supreme Court to this court. In the event that this court determines that SB
6531 is not retroactive, this litigation will terminate. After hearing from the parties about the
importance of this issue not only in this case, but in many other pending construction defect cases,
it appears reasonable to accept the trial court’s certification pursuant to RAP 2.3(b)(4).
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Page 2 of 2 ~ 58825-7
The homeowners have filed a cross-appeal, challenging the dismissal on summary
judgment of their claims against the entities that formed the now-dissolved limited liability
company. Although this issue is not covered by the RAP 2.3(b)(4) certification, in the interests of
judicial economy | will allow this appeal to proceed to avoid the specter of two successive appeals

involving the same underlying litigation.

Now that | have had an opporturiity to consider all of the pending, interrelated litigation on
the issue of the liability of dissolved limited liability companies, it appears that this case should be
set for argurhent along with Chadwick Farms, No. 58798-0. This will require a somewhat
accelerated briefing schedule. The two cases will be set for argument in late January. The briefing

schedule set forth below assumes that there is no need for a verbatim report of proceedings to be
prepared. | recognize that the briefing schedule spans the holidays, but even so there is little room

for extensions of time.
Now, therefore, it is hereby
ORDERED that this appeal and cross- appeal may proceed; it is further

ORDERED that the designation of clerk s papers shall be filed by November 3, 2006; the brief of
appellant is due November 27; the response brief of respondentlcross—appel|ant is due December
18; the reply brief of appelfant/cross- respondent is due January 5, 2007; the reply brief of cross-

appellant i is due January 12, 2007, it is further

ORDERED that this case is linked with @MWM&H&
No. 58796-0; it is further _

ORDERED that these cases shall be set for argument durlng the last week of the January 2007
term.

Susan J. Craighead
Court Commissioner ' :

Sincerely,

Yol

Rlchard D. Johnson
. Court Administrator/Clerk
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Washington State BILL
House of Representatives ANALYSIS

Office of Program Research

Judiciary Committee

SB 6531

Title: An act relating to preserving remedies when limited liability companies dissolve.

Brief Description: Preserving remedies when limited liability companies dissolve.

Sponsors: Senators Weinstein, Fraser and Kline.

Brief Summary of Bill

«  Provides a three year period following dissolution of a limited liability company during
which the dissolution of the company does not extinguish any cause of action against the

company.

Hearing Date: 2/20/06
Staff: Bill Perry (786-7123).

Background:

A limited liability company (LLC) is a business entity that possesses some of the attributes of a
corporation and some of the attributes of a partnership.

- Attributes of Corporations and LLCs
Corporations are creatures of statutory law and are created only by compliance with prescribed
formal procedures.. A corporation is managed by directors and officers, but is owned by.
shareholders who may have very little direct role in management. - Generally, ownership shares
are transferable, and each shareholder is liable for corporate debts only to the extent of his or her
own investment in the corporation. A corporation is treated as a taxable entity.

General partnerships, on the other hand, are business entities recognized at common law that
require no formal creation, are owned and managed by the same individuals who are each liable
for the debts of the partnership. A general partnership is not a taxable entity.

LLCs were authorized by the legislature in this state in 1994. An LLC is a noncorporate entity

* that allows the owners to participate actively in management, but at the same time provides them
with limited liability. The Internal Revenue Service has ruled that an LLC with attributes that
make it more like a partnership than a corporation may be treated as a non-taxable entity.

A properly constructed LLC, then, can be a business entity in which the ownership enjoys the
limited liability of a corporation's shareholders, but the entity itself is not taxed as a corporation.

House Bill Analysis . -1- SB 6531



Dissolution of an LLC

An LEC: may be dissolved in a number of ways, including:

. reachmg a dissolution date set at the time the LLC.was created; :

«  “the 6ccurrence of events specified in the LLC agreement as causmg dissolution;.

» by mutual consent of all members of the LLC;

«  the dissociation of all members through death, removal or other event;

e judicial action to dissolve the LLC; or

*  administrative action by the secretary of state for failure of the LLC to pay fees or to

complete required reports.

Certificate of’ Cancellatlon : :
After an LLC is dissolved, or if an LLC has been merged w1th another entlty and the new entxty is
not the LLC, the certificate of formation that created the T.L.C is cancelled. Cancellation may
occur in a number of ways: ;

«  The certificate of formation may authorize a member or members to file the certxﬁcate of

" cancellation upon dissolution, or: after aperiod of w1ndmg up the business of the LLC.

‘e A court may order the filing of a certificate of cancellation. '

Inthe case of a merger that results in a new entity that.is not the LLC, the filing of merger

‘ documents must mclude the ﬁhng ofa certlﬁcate of cancel]atlon ,

'+ In the case of an administrative dlssolutlon of an LLC there i 1s atwo year perlod durmg

' which the LLC may be remstated before the secretary of state ﬁles the certlﬁcate of

cancellation.

After dissolution of an LLC, but before cancellation of the certificate of formatron members of
the LLC or a court appointed receiver may wind up the business of the LLC." A pérson winding
up the affairs of an LLC may prosecute or defend legal actions in the name of the LLC. . . -

Preservation.of Remedies = .= . »

The law governing LLCs has no express pr0v1310n regardmg the preservatlon of remedles or
causes of actions following dissolution of the business entity. There is an 1mphclt recognition of
the preservation of at least an already filed claim during the wind up period following dissolution,
since the’"pe’f‘soh‘windi'ng up the affairs is authorized to defend suits against.the LLC. However, -
there is no'provision regardmg the preservatlon of claims followmg cancellatlon of the certlﬁcate
of formatlon IR ‘ : ! '

o :‘lrk

The current Busmess Corporatlon Act prov1des that drssolutron of a corporatlon dces not
eliminate any claim against the corporation that was incurred prior to dissolution if an action -on
the claiin is filed within two years:after dissolution.- There s no "certificate of cancellation"
necessary to'end a-corporation. (Note: Another currently pending bill, SSB: 6596, would increase
this two year period to three years, and would make the provision apply to claims incurred before
or dfter dissolution.)

Summary of Bill:

Dissolution of a limited liability company will not eliminate any cause of action agamst the
company that was incurred prior to or after the dissolution if an action on the claim is filed within

three years after-the effective date of the dissolution.

Appropriation: Nore.
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Fiscal Note: Not requested. A

Effective Date: The bill takes effect 90 days after adjournment of session in which bill is passed.
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HOUSE BILL REPORT
SB 6531

As Passed House:
February 28, 2006

Title: An act relating to preserving remedies when limited liability companies dissolve.
Brief Description: Preserving remedies when limited liability companies dissolve.
Sponsors: By Senators Weinstein, Fraser and Kline.

Brief History:
Committee Activity:
Judiciary: 2/20/06 [DP].
Floor Activity: '
Passed House: 2/28/06, 97-0.

Brief Summary of Bill

«  Provides a three year period following dissolution of a limited liability company
during which the dissolution of the company does not extinguish any cause of
action against the company.

HOUSE COMMITTEE ON JUDICIARY

Majority Report: Do pass. Signed by 9 members: Representativés Lantz, Chair; Flannigan,
Vice Chair; Williams, Vice Chair; Priest, Ranking Minority Member; Rodne, Assistant
Ranking Minority Member; Campbell, Kirby, Springer and Wood.

Staff: Bill Perry (786-7123).

Background:

A limited liability company (LLC) is a business entity that possesses some of the attributes of a
corporation and some of the attributes of a partnership.

Attributes of Corporations and LLCs

Corporations are creatures of statutory law and are created only by compliance with prescribed
formal procedures. A corporation is managed by directors and officers, but is owned by
shareholders who may have very little direct role in management. Generally, ownership
shares are transferable, and each shareholder is liable for corporate debts only to the extent of
his or her own investment in the corporation. A corporation is treated as a taxable entity.

House Bill Report -1- SB 6531



General partnerships, on the other hand, are business entities recognized as common law that
require no formal creation, and are owned and managed by the same individuals who are each
liable for the debts of the partnership. A general partnership is not a taxable entity.

The LLCs were authorized by the Legislature in 1994. An LLC is a noncorporate entity that
allows the owners to participate actively in management, but at the same time provides them
with limited liability. The Internal Revenue Service has ruled that an LLC with attributes that
make it more like a partnership than a corporation may be treated as a non-taxable entity.

A properly constructed LLC, then, can be a business entity in which the ownership enjoys the
limited liability of a corporation's shareholders, but the entity itself is not taxed as a

corporation.

Dissolution of an LL.C
An LLCs may be dissolved in a number of ways, including:
« reaching a dissolution date set at the time the LLC was created,
»  the occurrence of events specified in the LLC agreement as causing dissolution;
« by mutual consent of all members of the LLC; '
~+ the dissociation of all members through death, removal or other event;
«  judicial action to dissolve the LLC; or '
«  administrative action by the Secretary of State for failure of the LLC to pay fees or to

complete required reports. .

Certificate of Cancellation
After an LLC is dissolved, or if an LLC has been merged with another entity and the new

entity is not the LLC, the certificate of formation that created the LLC is cancelled.

Cancellation may occur in a number of ways:
*  The certificate of formation may authorize 2 member or members to file the certificate of

cancellation upon dissolution, or after a period of winding up the business of the LL.C.

« A court may order the filing of a certificate of cancellation. .

«  Inthe case of a merger that results in a new entity that is not the LLC, the filing of
merger documents must include the filing of a certificate of cancellation.

»  In the case of an administrative dissolution of an LLC, there is a two year period during
which the LLC may be reinstated before the secretary of state files the certificate of

cancellation.

After dissolution of an LLC, but before cancellation of the certificate of formation, members
of the LLC or a court appointed receiver may wind up the business of the LLC. A person
winding up the affairs of an LLC may prosecute or defend legal actions in the name of the

LLC.

Preservation of Remedies }
The law governing LLCs has no express provision regarding the preservation of remedies or

‘causes of actions following dissolution of the business entity. There is an implicit recognition
of the preservation of at least an already filed claim during the wind up period following
dissolution, since the person winding up the affairs is authorized to defend suits against the
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House Bill Report

LLC. However, there is no provision regarding the preservatlon of claims following
cancellatlon of the certificate of formation.: ; -

The current ‘Business Corporatlon Act provides that dissolution ofa corporation does not
eliminate any claim against the corporation that was incurred prior to'dissolution if an action

.on the claim is filed within two years after dissolution. There is no "certificate of

cancellation" necessary to end a corporation.. (Note: A nother currently pending bill, SSB
6596, would increase this two year period to three years, and would make the provision apply
to claims incurred before or after dissolution.)

Gatial,

Summary of Bill:

Dissolution of a limited liability company will not eliminate any cause of aotxon agamst the
company that was incurred prior to or after the dlssolutlon if an action on the clalm 1s filed
within three years, after the effectlve date of ,the dxssolutlon

Appropriation: None.

Fiscal Note: Notéreaﬁestéd. N |

Effective Date: The bill takes effect 90 days after adjoumr,rﬁieqt_} of session,in which bill is
passed. . , '
Testimony For: A récent colirt'decision hag'feft many Homeowners without a remedy for
claims against a dissolved corporation. The same problem exists. w1th respect to. claims

agamst LLCs The Bar Assomatlon Is worklng on a comprehenswe revxew of the LLC law

dlssolutlon

The bill is a step in‘the right direction: It affirmatively stites thiat ¢laims] such as
homeowners'warraiity claitis; will survive the dissoliition of'an LEC:  Whether or not there

- are any assets left’ to satlsfy a olalm isa sepalate problem that w111 have to be addressed later.

[

Testnmony Agamst None

Persons Testifying: Senator Weinstein, prime spensor; Alfred Donohue, Forsberg: Umlauf
P.S.; and Sandi Swarthout and Michelle Ein, Washington Homeowners Coalition.

Persons Sig’ned In To Testify But Not Testifying: None.

L}
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No. 56879-5-1

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION 1

ROOSEVELT, LLC, a Washington limited liability company AND
STEINVALL CONSTRUCTION, INC., a Washington Corporation,

Third-Party Plaintiff and Third Party Defendant// Appellants,

V.

GRATEFUL SIDING, INC., a Washington Corporation, TILE
TECHNOLOGY ROOFING, INC., a Washington Corporation,
MAURICE HOLE D/B/A QUALITY SURFACING, TRULSON WALL
SYSTEMS, a Washington Corporation d/b/a WALL FINISHES, INC.,
M.A.P. CONSTRUCTION, INC., a Washington Corporation, ORLIN
JOHNSON D/B/A STAR SERVICES, GASLINE MECHANICAL, INC,

' a Washington Corporation,

Third Party Defendant/Respondents.

DECLARATION OF LEONARD FLANAGAN IN SUPPORT OF
MOTION FOR LEAVE TO FILE BRIEF OF AMICUS CURIAE

Submitted by:

LEVIN & STEIN

Leonard D. Flanagan, WSBA 20966
210 Queen Anne Avenue, Suite 400
Seattle, WA 98109

Tel. (206) 388-0660

Fax (206) 286-2660

Attorney for Amicus Curiae

Emily Lane Townhomes
Condominium Owners Ass’n
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Leonard Flanagan, on oath, deposes and states:

1. I am one of the attorneys with the law firm of Levin &
Stein, representing Emily Lane Townhomes Condominium Owners
Association. Iam competent to testify, and make this declaration on the
basis of my own personal knowledge.

2. For the past ten years of my career, I have regularly and
predominantly represented litigants in matters related to condominium
construction defects and resulting damage, including
developers/declarants, general contractors, subcontracto;s, insurance
carriers, and coﬁdomiﬁium owners associations. My current practice and
that of Levin & Stein is substantially limited to the representation of
homeowners having claims for defective construction and property
damage against their developers.

3. My experience, and that of Levin & Stein in general, is that
condominium developers in Washington frequeﬁtly, and with increasing
frequency, create single-asset limited liability combanies for the sole
purpose 6f building just one project. Once that project is complete, the
LLC is frequently terminated or allowed to dissolve by administrative

action.

4, The Emily Lane owners asserted claims for defective»

construction and resulting property damage against the limited liability



company thgt develqped, declared, and sold themthree condominium
buildings under King County Cause No: 05-2-23589-6SEA. It is

- undisputed that the declarant limited liability company in that matter was a
consortium of members who are professionalbuilders. (See, e.g., Exhibit
1 hereto, true and correct copies of excerpts from the Deposition of Site
Superintendent James Palmer, pp.-31 and 40.) Well before the sfatutory
warranty of qualitj? on the Emily Lane project expired, the members of .the
declarant LLC for Emily Lane voted to-dissolve their LL.C on:'Decemberl
22,2004. (See Clerk’s Papers in Case'No; 58825-7-1: CP'579 [Exhibit 15
to McKillop Declaration].) Just nine days later, with no-notice to the: |
Emily Lane owners of the dissolution;the developers filed two pages of
pre-printed paperwork and procured é “certificate of:cancellation” of the
LLC from the Secretary of State. Please see-Clerk’s Papers:in Case No.

< 58825-7-1:.CP 156:[Defs’ Motion for $:J., p. 9].)

5. I'have reviewed the briefing before the Court of Appeals in
the above-captioned case; as»-Wel«l as relevant portions of the court filein
the trial court.

6. I have communicated with counsel: for several parties in the
case at bar, and believe based oﬁ those communications that there is-
significant danger thaf 10 party before this court will strongly advocate in

favor:of retroactive application of the new survival statute for claims -



against LLCs. A decision that the survival statute does not apply
retroactively, and/or that it does nbt apply to cancelled LLCs, will as a
general matter greatly benefit all members of the construction industry,
and do great harm to homeowners with claims against their dissolved
developers.

7. Althdugh the record below was not fully developed, it
appears that Roosevelt, LLC was formed and/or managed by the owner 6f
general contractor Steinvall Constructidn for the purpose of developing
the Maple Court Condominiums at 9222 Rooéevelt Way, NE. (See
generally CP 1737-1887, records of Steinvall Construction acting for
Roosevelt, LLC and addressing Warrahty issues.) Iknow Steinvall
| Construction to have been substantially involved in condominium
construction iﬁ the greater Seattle area. |

8. The construction industry as a general matter has gone to
great lengths to use dissolution and cancellation as a shield to avoiding
responsibility for the statutory warrahty of quality under the
Condominium Act. For example, industry attorneys, including firms on
both sides of the issues in the case at Bar, have prepared declarations for
staff workers at the Secretary of State’s office by which they suggest that
the Secretary of State’s office places its imprimatur on the notion that

cancellation of an LLC is equivalent to its “death” and causes abatement.



An example prepared by the law firm of‘Scheer & Zhender is- attached as
Exhibit A to Brief of Respondent Grateful Siding, Inc., herein; true and
correct copies of more examples, including ones prepared by the law firms
of Forsberg & Umlauf and Oles Morrison and Rinker, aré attached as
Exhibit 2 to this declaration. See also Clerk’s Papers in Case No. 58825-
| 7-1: CP 156-157 (*‘According to Washingtori State Secretary of State,
- Colonial Developmerit, LLC was dissolved and ceased to exist upon the |
filing of the certification of cancellation. (See Declaration of Chris”
Johrnison).”)
| 9. In this‘comnection, it 'is clear'that the deferisé bar has beeri
putting ‘words inito the mouth ofia state clerical WOrkéri; who had:no 1dea
that the declarations were being used to argue that cancelled LE:Cs have no
liability for their warranty obligations. Tn thise gard, true and -correct
copies-of excerpts of the deposition transcript of Secretary of State
eniployee Chris Johnson is attached as Exhibit 3 to thls declaration.’

i, B Srogs

(0/30/0%

Date
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Transcript of the Testimony
of
James D. Palmer

Emily Lane v. Colonial Development, et al.

Date: January 7, 2006

-Bue

Il Realtime Reporting

Phone:206.287.9066 |
Fax:206.287.9832 |

Email:lisabuell@buelirealtime.com
Internet: buellrealtime.com |




Buell Realtime Reporting

206.287.9066
Page 31
1 Q. And just in general, do you have any
2 recollection of any problems with any subcontractors?
3 MS. McKILLOP: Object to form.
4 A. I don't -- nothing is jumping out at me. Nope,
5 nothing. - o
6 Q. Earlier you had said that.you thought you had
7 weekly'meetings --
8 A. Mm-hmm.
5] Q. -- with the principals?
10 A. Yeah.
11 Q. What would you discuss iﬁ these meetings? . |
12 A. Basically we would discuss progress.\ It would
13 be,.What is tﬁe schedule? Who is cominé ﬁpm;ext? They
14 may have looked at a particular invoice that they |
15 thought might have.been being overcharged for or might
16 be unreasonable. Because\all the principals, 1ike I
17 said, shared most of the subcontractors that we were
18 using on other wventures. .
19 Q. Is it fair to say they were pretty
20 knbwledgeable about construction?
21 A. Oh, ves.
22 Q. How long would these meetings usually last as a
23 rule?
24 A. It would be a lunch meeting, maybe, 11:00 to
25 1:00

A_r
R R T 3 —r————
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TP S AT T L eah

S T e e S T e T e e S R T S0

Deposition of James D. Palmer
Emily Lane v. Colonial Development, et al.




Buell Realtime Reporting

10

11

13

15

17

19

22

23

24

25

‘superintendent; all of these guys are experienced,

206.287.9066
Page 40
discussions with the members? '
A. Only -- no.
Q. As far as the corporation Colonial, what type

of quality control. procedures were in place to ensure

that work was being done?

A. Well, when you're working for four builders,

there's a lot of quality control going on.

Q. Okay. Can you describe that?

A. Well, it's not just my eyes as the

long-term builders, and they would come to me often.

12 _They would walk the houses, come back, make suggestions,

14

16

ask me to'walk with them, you know, make lists,»that

18 .

20

21 -

sort of thing. _
Q. Do you have a memory of all of those -- all of
them doing that?
A.  Oh, yes.
Q. What kinds of suggestions would they make?
- Oh, let's see, I don't remember any
specifically, but it might be -- it might.be, Wouldn't

it be nicer if there was a switch on the wall over here
or a can light here, or something, you know, of that
sort of a thing basically.

Q. Did you ever have any type of spot checks or

investigations or anything for subcontractors?

Deposition of James D. Palmer
Emily Lane v. Colonial Development, et al,

S T v
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From:FORSBERG & UMLAUF, P.S.

10
11

12

13

14
15
16

17

18

19
20
21
22

23

2006838501

08/15/2005 03:%5 #121 P.00Z/005

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR KIN G COUNTY

SOHO CONDOMINIUM ASSOCIATION, a
Washington non-profit corporation,

Plaintiff,
vs.

SEVENTH AVENUE, LLC, a Washington
limited liability company, RED SAMM
CONSTRUCTION, INC., a Washington
corporation; RED SAMM CONSTRUCTION,
INC., d/b/a SKILLINGSTAD
CONSTRUCTION (JV), a Washington general
partnership; SKILLINGSTAD
CONSTRUCTION (JV), a Washington geneml
partnership; SKILLINGSTAD -
CONSTRUCTION COMPANY, INC.,a
Washington corporation; SKILLINGSTAD
CONSTRUCTION COMPANY, INC., d/b/a
SKILLINGSTAD CONSTRUCTION (JV), a
Washington general partnership; EMERALD
DEVELOPMENT, INC,, a Washmgton
corporatlon

Defendants.

Hon. Richard A. Jones

" No. 04-2-09191-8 SEA

DECLARATION OF CHRIS JOHNSON
(WASHINGTON SECRETARY OF
STATE) |

. DECLARATION OF CHRIS JOHNSON (WASHINGTON SECRETARY OF
14 STATE-‘.) -PAGE 1>

253525/238.0014

FORSBERG & UMLAUF, P.S.
ATTORNEYS AT LAW
900 FOURTH AVENUE » SUITE 1700
SEATTLE, WASHINGTON 98164-1039
(206) 689-8500 » (206) 689-8501 FAX




From:FNRSBERG & UMLAUF, P.S. 2006898501

10
11
12
13
- 14
15
.16
'17
18
19
20
21
22

23

| SEVENTH AVENUE, LLC, a Washington

limited liability company,
Third-Party Plaintiff,
vs. ‘

EMERALD DEVELOPMENT, INC,, a
Washington corp.; TIGHT IS RIGHT
CONSTRUCTION, INC., a Washington co1p.;
JANES BROS. WATERPROOFING, INC,, a
Washington corp.; KRESS, INC., a Washington
corporation; JJ PLUMBING, INC,, a
Washington corp.; ADVANCED CONCRETE
SPECIALISTS, INC., a/k/a ADVANCED
CONCRETE SPECIALIST, a/k/a ADVANCED
CONCRETE SPECIALIST, INC., a
Washington corp.; AMERICAN FIRST
ROOFING & BUILDERS, INC., a Washington
corp.; ASPEN SIDING, LLC, a Washington
limited liability company; RODOLFO
‘SOLORIO and JANE DOE, and the marital
community comprised thereof d/b/a
CONCRETE PAVER CONSTRUCTION, a
‘Washington entity; EAST SIDE GLASS &
PAINT CO., d/b/a EASTSIDE GLASS &
SEALANTS, a Washington corporation,
EVERGREEN SIDING COMPANY, a
‘Washington corporation, KEVIN CROSS,
individually, STEVEN CROSS, individually,

Thirﬁ-Party Defendants.

08/15/2005 03:25 #121 P.003/005

1, Chuis fohnson, declare and state as follows:

1. I am an authorized representative of the Washington Secretary of State with

respect to the matters stated herein. Iam above the age of 18, am competent to testify and '

have personal knowledge of all matters attested to in this Declaration.

DECLARATION OF CHRIS JOHNSON (WASHINGTON SECRETARY OF

STATE) -PAGE 2

253525/238.0014

FORSBERG & UMLAUFE, P.S.
ATTORNEYS AT LAW '
900 FOURTH AVENUE » SUITE 1700
SEATTLE, WASHINGTON 98164-1039
{206) 689-8500 » (206) 689-8501 FAX

NO /1 JOAAF AT An . na



From:FORSBEREﬁ & UMLAUF, P.S. - 2066838501 08/15/2005 09:26 #121 P.004/005

10

11

12

13
14
15
16
17
18
19
20
21
22

23

dissolved on April 23, 2001.
~ of administrative dissolution within whxch to apply for re‘
. Certificate of Administrative Dissolution

~ was received by the secretary of state from Aspen Sldmg,,“IiLC_ within

2. Aspen Siding, LLC (with the corresponding UBI Number 602 002 733) was a
Washington limited liability company formed on January 4, 2000.

3. On April 23, 2001, Aspen Siding, LLC was admjnistrétively dissolved
pursuant to RCW 25.15.280. Tﬁis action was taken due to the failure of Aspen Siding, LLC

to file an annual list of ofﬁcers/hcense rencwal thhm the tlme set forth by law

PRSI

4. Attached hereto as Exhibit A is atue and correct copy of the Cernﬁcate of

5. Pursuant to RCW 25.15.290, Aspen Siding, Ii,L‘Q’héd two 'years'from the daté -

1 tatement

6. Aspen Siding, LLC did not apply for remstatement fo]lowmg the ﬁlmg of the

7. Pursuant to RCW 25.15.290(4) aud because no apphcatxon for remstatement

"o‘;years of the date of _

* administrative dissolution, the secretary of state cancelled Aspen Sidirg, LLC’s sc'erﬁﬁcate of

formation on April 23, 2001.

8. The cancellation of the certificate of formation terminated Aspen Siding,

LLC’s winding up period pursuant to RCW 25.15 .295@_) and Aspen Siding, LLC is

considered to have “died” on April 23, 2001,

"
"
i
DECLARATION OF CHRIS JOHNSON (WASHINGTON SECRETARY OF FORSBERG & UMLAUF, P.S.
STATE)~PAGE 3 L . ATTORNEYS ATLAW
_ . 900 FOURTH AVENUE » SUITE 1700

' SEATTLE, WASHINGTON 98164-1039

553525 1 238.0014 (206) 689-8500  (206) 689-8501:FAX

NO /B /OAQE WMALT ANn. 64 PR v

A Aamma o L.



From:FORSBERG & UMLAUF. P.S. 2066838501 08/15/2005 03:26 #1271 P.005.7005

10
11
12
13
14
15
16
17
18
19
20

21

221

23

| I declare under penalty of pegjury of the laws of the State of Washington that the

foregoing is true and correct. .

DATED this l' ) 3ay of August, 2005 at Olympia, Washington.

' LA

Chfis J ohnso;

DECLARATION OF CHRIS JOHNSON (WASBINGTON SECRETARY OF FORSBERG & UMLAUF, P.S.
ATTORNEYS ATLAW

STATE) - PAGE 4 :
. 500 FOURTH AVENUE » SUITE 1700

SEATTLE, WASHINGTON 98164-1039
(206) 689-8500 o (206) 689-8501 FAX

253525/238.0014
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10
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12

14}

15
16
17
18
19
20
21
22
23

26

13!

o4l
25

i

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR SNOHOMISH COUNTY

RED OAKS CONDOMINIUM OWNERS
ASSOCIATION, a Washington nonprofit
corporation,

Plaintiff,
v.

CORREA CONSTRUCTION, INC., a
Washington corporation, TOBYN LEE
MEWHARTER d/b/aM & M
CONSTRUCTION, ROBIN L. MAJOR d/b/a
M & M FOUNDATIONS, asole -
proprietorship, PACIFIC STAR ROOFING,
INC., a Washington corporation,
PROFESSIONAL HOME BUILDERS, LLC,
a Washington limited liability company, fi/a
PROFESSIONAL HOME BUILDERS,
RIGHTWOOD CONSTRUCTION, LLC a
Weashington limited liability. company;. and.
NORMAN D. KLOSSER d/b/a STORMIN
WATERPROOFING, a sole proprietorship,

Defendant,

NO. 05-2-08445-4

DECLARATION OF CHRIS JOHNSON
(WASHINGTON SECRETARY OF
STATE)

I, Chris Johnson, declére and state as follows:

1. I am an authorized representative of the Washington Secretary of State with

respect to the matters stated herein. I am above the age of 18, am competent to testify and

~ have personal knowledge of-all matters attested to inthis Declaration.

DECLARATION OF CHRIS JOHNSON (WASHINGTON

SECRETARY OF STATE) ~ ~Pige 1
17 022 bg262306

SCHEER & ZEHNDER LLP
720 OLIVE WAY, SUITE 1605
SEATTLE, WA 98101
P: (206) 262-1200 F* (206) 7714045




2 Rightwood Construction, LLC (with the corresponding UBI Number 601 861
661) was a Washington limited liability company formed on March 20, 1998.

3. On June 19, 2000, Rightwood Construction, LLC was administratively
dissolved pursuant to RCW 25.15.280. This action was taken due to the failure of
Rightwood Construction, LLC to file an annual list of officers/license renewal within the
time set forth by law.

4. Attached hereto as Exhibit A is a true and correct copy of the Certificate of
Admiuistrativé Dissolution confirming that Rightwood Construction, LLC was

administratively dissolved on June 19, 2000.

S. Pursuant to RCW 25.15.290, Rightwood Construction, LLC had two years

from the date of administrative dissolution within which to apply for reinstatement.

6. Rightwood Construction, LLC did not apply for reinstatement following the
filing of the Certificate of Administrative Dissolution.

7. Pursuant to RCW 25.15.290(4) and because no application for reinstatement
was received by the secretary of state from Rightwood Construction, LLC within two years
of the date of administrative dissolution, the secretary of state cancelled Rightwood |
Construction, LLC’s certificate of formatiun on June 19, 2002. |

8. The cancellation of the certificate of formation terminated ‘Rightwood
Constructlon LLC’s winding up period pursuant to RCW 25.15 295(2) and Rightwood
Construction, LLC is-eensidered to kave “dLed”nn_lunelLOO" - -

I declare under the penalty of perjury of the laws of the State of Washington that the

foregoing is true and correct.

DATED this A-hd. day of AJ%A» 2005 at Olympia, Washington.

Chris J
DECLARATION OF CHRIS JOHNSON (WASHINGTON .
SECRETARY OF STATE) —Page 2 SCHEER & ZEHNDER LLP
17 022 bg262306 . . : 720 OLIVE WAY, SUITE 1605

~ SEATTLE, WA 98101
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10
11

12
13

14

‘15 .
16
17 |
18]

19 e
i declarat:on based upon personal knowledge

20} : : :
I am an authorized representat;ve of 1he Washmgton Secretary of State with

21
22
23
24
25
26

© B N o i w

VLD PIVARLOUN
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a IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
INAND FOR THE COUNTY.OF KING:... . :

EMILY LANE HOMEOWNERS
ASSOCIATION, a Washmgton nonprof‘t

: corpora’aon i

. - Plainiff,

»V’hf_ L T E .
COLONIAL DEVELOPMENT LLC..a
Washingtan limited liability company; THE
ALMARK CORPORATION, & Washingtan

' carporation; DANIELY. MUS, an'individual

MARK B. SCHMITZ, an lndlvidual RICHARD
E:WAGNER) an md:wdua! ALFRED NS,
an mduv:dual and DOES 1 through 25 :

Defendants .

i
Jii

. SEC OF STAIE ( .

. . DECLARATION OF CHRIS

LUD DL4o0%2u 1 r «vwvus

ABous

* No. 05-2-23580-6 SEA

JOHNSON

i

SECRB'AH)‘ OFSTATE
NV o7 apgs
" TATE OF WASH'NGT‘ON .

1.

2

respect to the matters stated herein.

3.

- 449 ) was a Washington limited liability company farmed on January 22, 1998.

Declaratiort of Chris Johnson

(Washingtor Secretary. of State). - 1
SotﬂnoﬂTnmpamy Iidpnat RlerOLKNP« BIM DEC SEC OF STATEA?@-?'FS\%E mggp WN‘E"WG@OSS MO

C:\Dotumants and Sotliaguicihetomlacet
113240002,a0¢

Colonial Development L L C. (with the correspondmg usl Number 601 847

i

OLES MORRISON RINKER & BAKER u.p

BeaTTLE, WA 98101-3930
PHONE: (206) 623-3427
FAx: (208).682-6234 .

l am over e:ghteen years of age competent to testn‘y and make thns

0671572006 THY] 15:45 TITYX/RX NN 70RR)

ane



UN—1D=4UVUD byl ULbd> IMNURKIDUN ZUb bgss4sr r.uuvud
110772005 13:23 FAX 380 588 4/97.4 SEC OF STATE ;! @oo4
_!

1 4, On January 21, 2005, Colonial Development L.L.C. effectively filed its

certificate of cancellation.
5. | Attached hereto as Exhibit A is a true and correct copy of the certificate of
cancellation of Colonial Development, L.L.C.. '

B. By filiné the certificate of cancellation, Colonial Development, L.L.C.

2

3

4

5

8| cancelled its certificate of formation pursuant o RCW 25.15.080.
7

8

9

0

By filing the certificate of canceliation, Colonial Development, L.L.C.

7.
terminated its winding up period.
8. On January 27, 2005, Colonial Developments ceased to exist and is
1 ' .
considered fo have “died" pursuant to RCW 25,15.285,
11 ,
12, : _
' - DATED this Z day of November 2005
13 ) . : .
‘14
15
16
17
18
19
20
21
22 -
23
24
25
28| Declaration of Chris Johnson )
(Washington Secretary of State) - 2 OLES MORRISON RINKER & BAKER LLP
C-\ocumanis nnd Sollinpaigorvisonilocs] SatingATemparary tarnot FllaaitlLKAP- EIM DEC SEC OF ST“TE?BPP}RE gﬂgﬁ"gﬁwgﬁwS MO
113240002.80¢ SEATTLE, WA 98101-3930
PHONE: (208) 6223427
FaX; (206) 882-6234
06/15/2006 THU 15:45 [TX/RX NO 7068) [21003
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05/26/2005 13.26 IFAX fax@scheerlaw.con _ + Fax
5-26 05 13:26 ID:SEC §° = Corps FAX :360-586~43" PAGE 2
2
3 THE HONORABLE MICHAEL HAYDEN
4 * Heering Date: July' 1, 2005 at 9:00 a.m,
With Oral Argumam
5
‘IN THE SUPERIOR COURT'OF THE STATE OF WASHINGTON
7 IN AND FOR KING COUNTY] ' ‘
8] MAPLE COURT SEATTLE CONDOMINIUM )
. { _ASSOCIATION, & Washmgton non-proﬁt B _
5§ “corporation, D] 'NO. 03:-11800-1 SEA’
)
v : TION OF CHRIS
11 V. g JOHN N (WASHINGTON
SEC ARY OF 5TATE)
12§ ROOSEVELT,LLC, a Washlngtou Limired. ; e
Linbility company; and JOHN and MARY '
13] DOES, ono nugh two-hundred, g
14 ’ Defcndant& )
- 15)
- RDOSEVELT LLC, &, Washmgtan Limitad 3
.16 Lmbllzty Company, )
17 Third-Party Plaintf, ? i
18 v. g
19 S'I'EINVALL CONSTRUCTION INC., a
" | Washin ration; ALL METALS
201 FABRI ATO , INC., a Waghington
Corporation; ARTEC GLAZING YSTEMS, g

21| INC., & Washington Cosporation; GRATEFUL

' SIDING INC,, a Waslung;on Corporation; ) -
221 MAP, CONSTRU("TIO INC., & Washington
Comomﬁou TILE TEGNOLOGY ROOF
235§ CO, INC., 8 Washington Co oraumr
§ MAURICE and 7 DOE' HDLE a
24 Waahm%trgyn marital community, d/b/a,

g SURFACING'; RIMREY
25 TALS, INC., s Washington Corporation;

ORLIN and “TANE DOR" JOHNSON d/bla,

“STAR SERVICES, INC.", n Washington

a
)
)
)
)
)
)

26 .
DECLARATION QF CHRIS JOHNSON . scum a mmnnp LLP
(WASHINOTON SECRETARY OF 4TATEM | 0 ox.ws it AY

. SBATTLE, WA 9RO}

(208} 2631300
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PAGE 3

+ Fax

05/26/72005 13:26 IFAX fax@scheerlaw.Ccom
05-26 '05 13:27 ID:SEC ¢ TE Corps FAX :360-586-42"

—

Corporation d&/b/a WALL FINISHES, INC., 5

P Third-Party Defendants. ]

[, Chris Johnson, declare and state as follows:

1. ! am an authorized feprcscntatlvo of the Washjngton Secretary of State with

respect to the matters stated hersin. [ am obove the age of 18, am competent to twestify and

ration,

have personal knowledge of all matters attested to in this Decly
Number 601 882 760) wes a

2. Roosovelt, 11,C (with the comesponding UBI

Washington limited liability company formed on Junoe 16, 1998,
3 On September 23, 2002, Roossvelt, LLC

A - T X W

10 adminigtratively dissolved
11
121 filo an annual list of afficars/license renowal within the time ss

pursuant to RCW-25.15.280. This action was taken duc to the failure of Rocsevelt, LLC to

forth by law.

= R 4, Attached hercto as Exhibit A is & true and corfect copy of the Certificate of

14 ' .
Administrativo Dissolution confirming that Roosevelt, LLC was administratively dissolved

15
16
17
18
19 6.
201 Certificate of Adminismrative Dissolution.

on September 23, 2002,
Pursuant to RCW 25.15.290, Roosavelt, LLC h

3. nd two yeers from the dete of

administrarive dizsolution within which to apply for reinstaterng
Rooscvalt, LLC did not apply for rbinsmtcmc?t following the filing of the

et

application for roinstatement

7. Pyrsuant to RCW 25.15.290{4) ang because no

2 .
” was received by the secretary of state from Roosevelt, LLC within two ysars of the date of
2% administrative dissolution, the secretary of state cancelled Rdosovelt, LLC's certificate of
25| formation on September 23, 2004. :
26

DECLARATION OF CHRIS JOHNEON SCHEER & ZERNDRX LLF

(WASHINGTON SECRETARY OF 5TATE)-2 il

SPATTLE, WA 08101
(106) 3631200
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05/.28/2005 13 .26 IFAX fax@scheerlaw.com
0s26 '05 13:27 ID:SEC € "E Cotps FAX:360-586-42

i 8. The cancellation of the certificats of formation torminated Roossvaly, LLC's

winding up periad pursuant 1o RCW 25.15,295(2) ‘and Roassiisﬁ;fﬁt.c is considered 10 hdve

“died” on September 23, 2004.

" T'deolare under thopnmutyof perjury of the laws of the State of '\.Vaﬂhiﬁgwn thar the,

[REIL AT S8 FE

wlezl g AR £ ¢ TR

. e i
foregoing is true and correct.

Cra

DATED this_{_,_day of May, 3005 at Byt

261
DECLARATION OF.CHRIS JOHNSON SCHEER & ZEHNDIR LLP
(WASHINGTON SECRETARY OF 8TATE). 3 SR 160
o : 720 DLIVE WAY
: SEATYLE, WA 1101
(206) 2621300 ¢
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

EMILY LANE HOMEOWNERS ASSOCIATION, a
Washington nonprofit corporation,

Plaintiff,

vSs. NO. 05~2-23589-6 SEA

Washington limited liability company;
THE ALMARK CORPORATION, a Washindton
corporation; CONTEMPRA HOMES, INC., a
Washington corporation; CRITCHLOW
HOMES, INC., a Washington corporation;
DANIEL J. MUS, an individual; MARK B.
SCHMITZ, an individual; RICHARD E.
WAGNER and ESTHER WAGNER, individually
and their marital community d/b/a )
WOODHAVEN HOMES; ALFRED J. MUS, an )
individual; JEFFREY CRITCHLOW, an )
individual; and DOES 1 through 25, )
)
)

)

)

)

)

)

)

)

)

COLONIAL DEVELOPMENT L.L.C., a )
)

)

)

)

)

)

)

)

Defendants.

DEPOSITION UPON ORAL EXAMINATION OF CHRISTINA JOHNSON

June 23, 2006
Olympia, Washington

DIXIE CATTELL & ASSOCIATES
COURT REPORTERS & VIDEOCONFERENCING
OLYMPIA, WA =~ *  (360) 352-2506

DN e g O I e R

TTERTRaY SR F T

A

£

d793261-da0c-4378-88T7-cddd5a50ecsf
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1 APPEARANCES:

Page 2 ,

FOR THE PLAINTIFF: MR. LEONARD FLANAGAN

LEVIN & STEIN

201 Queen Anne Avenue North

Suite 400

Seattle, WA 98109
FOR ALL THE DEFENDANTS
EXCEPT CONTEMPRA HOMES

AND DANIEL MUS: MS. EILEEN McKILLOP
OLES MORRISON RINKER & BAKER

701 Pike Street, Suite 1700

Seattle, WA 9810!

FOR THE DEPONENT: MS. SUSAN THOMSEN
ASSISTANT ATTORNEY GENERAL

P.O. Box 40108

Olympia, WA 98504-0i08
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EXAMINATION
MR. FLANAGAN
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MR. FLANAGAN
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BE IT REMEMBERED that on Friday, June 23, 2006, al

1
2 9:57 a.m., at 2639 Parkmont Lane SW, Suite C-2, Olympia, .
3 Washington, before REBECCA S. LINDAUER, Notary Public inanfi
4 for the State ofWashmgton appeared CHRISTINA JOHNSON, the !
5 witness herein:
6 WHEREUPON, the following proceedings were had, t
7 wit:
8 .
9 CHRISTINA JOHNSON, having been first duly sworn by
10 the Notary, testified as follows:
11
EXAMINATION
12 BY MR. FLANAGAN:
13 Q Good moming, Ms. Johnson. My name is Leonard Flanagan.
14 [ represent the Emily Lane Condo minium Homeowners
15 Association.
i 16 Have you ever been deposed before?
17 A Yes.
18 Q Generally the ground rules are pretty familiar to you then?
19 A Yes.
20 Q Okay. Could you state your name for the record?
21 A Christina Johnson.
22 Q . And what's your address, please?
23 A 2734 Trevue, T-r-e-v-u-¢, Avenue Southwest, Olympia, 9851 2.
24 Q What's your job title?
25 A Licensing manager. . )
Page 5
1 Q And who is that with?
2 A That's with the Office of Secretary of State.
3 Q Any particular division of the Secretary of State's office?
4 A _ Corporations Division, '
5 FQ What are your job duties?
6 |A Isupervise the Licensing Section and the phone team for all’
7 of the incoming phone calls and act as liaison between our
8 office and Department of Licensing, Business License
9 1 Services.
10 {Q What is the business of the Licensing Seclion that you
11 supervise?
12 {A The filing of annual reports for proﬁt corporations,
13 nonprofit corporations, limited liability companies, as well
14 as any type of certification for dissolutions or corporate
15 status. 1
16 Q Does your office have a part in the initial licensing of i
17 = corporate entities? i
18 A Yes. ’ ?
19 Q And so what do you do with respect to that? ;
20 A The filings come in to our office. We make sure they meet [i
21 statutory requirements and then record them.
22 Q Does your office issue certificates of formation and 5,

23
24

A

cancellation, dissolution, that sort of thing?
Yes.

25 Q With respect to —- pardon me, Wlth respect to requests for
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. FLANAGAN (Christina Johnson,

6/23/06)

Page 8

@ ‘ Page 6
dissolution, cancellatiofi, andthat sort of thing, do you 1
also check to-determine whether those requests meet the. 2
statutory requirements before you issue those 3
certifications? 4
Yes. ) 5
What do you rely on to determine whether the statutory 6
requirements -are met in any given case? 7
For dissolutions or cancellations? 8
9

0

1

2

1
2
3
4
5 A
6 Q
7
8
9
10

RSy

What are the required showings or statements from an
LLC that's requesting dissolution before your office will
issue a dissolution?
A I don't know right off the top of my head. | could pull out
the cancellation that was filed in our office and everything

on there is what was required for it to be dissolved.
Q Okay. Soyou--

A Cancelled. ,
Q Pardon me.. You would look at the form that your office uses

in a request. for dissofution?
A We would look at the form that they provide. If they
created their own formi, make sure that all the requirements

are there within statute.

Q [Ifit'san LLC, what's the difference between a cancellation
and dissolution, to your understanding?

A 1 guess the terminology. It's still a dissolution, but an
LLC cancels and a corporation files articles of dissolution.

A
" QQ Let's start with dissolutions,
A It would be the hard file or computer database thdt would i 1
13 . show the status of the entity. : |
12 Q And what's coritained in the hard file or computer database? If 1
13 A The hard file would contain any chaiter documients, the - . {13
14 original filing, any amendments, mcrgcrs dlSSOlUlIOHb ' 14
15 , voluntary dissolutions. : 1S
16 Q [takeityou alsoexamine the requests for dlsaoluuon as 16
17 & well? : : , 17§
18 A Yes 1 18
19 Q Whatdo you measurethe request and thé hard file documents 19
20 against to determine whether the request is proper’7 120
21 A Asfarasthe drssolutron gocs" 21
22 Q Sure. : 122
23 A That it met statutory requirements for voluntary 23
v 24 dissohution, it would requlre the name of the corporation ==
e 2’5“ ) name ofthc ennty, thc reaso for dlssolvmg
Page 7
1 And if it's an LLC, there wouldn't be a revenlie clearance. i1
2 It's a one-page form:that we either supply or lhey create ¥ 2
3 going by the statute. o | 3
4 Q Do youhavea checklist? 4
5 A Yes. There's requirements by statute.. ) | 5
6 Q‘ I understand there are requirements.by statute,.but I'm , 6
7 - wondering on a day-to-day basis do you look at copies:of the |7
8 “statute or do you look at some sort of checklist that | 8
9 'summarizes the requirements? 9
10 A . We would look at the form. And if the requxremenls are, . ’ 10
11 there, statutory requuemen(s that creates -; | guess you, . §11,
12 file enough of them you don't need to look at the state. 12
13 Q Sure. Sodo you rely essenually thcn on whe(her the 13
14 form -- pardon me. You rely on the form to set forth all 14
15 the!statutory requirements for dissclution? 15
16 A Correct; um-hmm. ! 16
17 Q Yousaid that there's no revenue clearance in the case of a 17
18 dissolution of an LLC. What did you mean by that? 18
19 A Profit corporations are required to obtain a certificale of 19
20 cleatance froi the Department of Revénue. LLC's areexemmpt | 20
21 from that. . 21
22 Q Whatis the certificate of ¢learance? 29
23

3 A That shows that all their excise taxes have been paid under

the UBI number.
25 Q Are there any - scratch that.

24

Dixie Cattell & Associates

24
25 A -

A 1t varies, but they're afl customer service specialist 2s

Q How many people do you supervise?

A Currently eight.
Q And is it part of your job on a day-to-day basis to review

‘filings to determine whether they meet statutory
requirements?

A Yes.
Q And do any of the people that you supervise do that as well?

A Ye

Page 9

Q How many of them?

A All of them.
Q Okay. So you're all basically doing the same type of" work

on a day-to-day basis?

that do the same type of work.

:Q  So when I call and ask for a corporate status, am I likely
- to get you as well as the people you superv:se7

A You're likely to get the people I stipervise on the.phori es.

1Q And part of your job would also be to tell someone, if they

Q- So generally speaking then, part of your office's role is to
answer requests that people might have.and tell them wh .ethef
paperwork of the Corporations Division has been filed, and |
if 0, when it was filed? -

A Correct,

g
i

asked, that a given request has been processed or not?
A Um-hmm, correcl.

i 0o
B o

PR o=l

Q Let's go through that list of requirements that you would
check before issuing a dissolution or cancellation of an
LLC. You indicated you could do that by looking at:sérmne o
the paperwork you brought with you today. First of alf,
what did you bring with you today? ,
A Let's see. [ brought the information that was requested in
the subpoena duces tecum, a copy of my job description, I
behcve two other declaratlons !hat 1 sxgned e—mall that 1

YAt
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Page 12

— |
— Page 10 :
1 had, and the copy of the entire file for the LLC Colonial 1 Q Andis Mr. Borgman with the law finn of Forsberg and Umlauf’g
2 Development. / 2 A Yes. ¢
3 Q Arethese extra copies that you brought today? | 3 Q Didyou makeany changes to Exhibit 3 before you signed it?
4 A Yes. A ' 4 A | believe there were changes made to this document.
5 Q Whatl would like to do then is take a look at them briefly i 5 Q Can you tell me what changes you remember making ?
6 and I may make some of them a part of the record. : 6 A Idon't remember.
7 (Exhibit No. | marked.) i 7 Q Ifyoulook it over, do you think that would refresh your
8 Q Could you take a look at what's been marked as Exhibit I | 8 recollection?
9 by the court reporter and identify it? ,' 9 A | believe maybe the date of dissolution or cancellation was
10 A It is my position description. 110 wrong in it. Therc might be an e-mail attached.
11 Q And does your position description, the document Exhibit I! 11| Q Didyou consult with anyone else about whether you should
12 contain a summary of your job duties? |12 sign Exhibit 3?
13 A Yes. . 13| A No.
14 (Exhibit No. 2 marked.) 14 ' Q Have you had any part in drafting the fonns that are used
15 Q Would you identify Exhibit 2 for me, please. 15 for requesting dissolution?
16 A This was declaration that I was -- that I signed rcgardmg 16 MS. McKILLOP: You're talking about a corporation?
17 an LLC and the status of it. - 17 MR. FLANAGAN: I'm talking about any of theim.
18 Q That was back in August 20057 18 A What was that?
19 A That's correct. 19 Q (By Mr. Flanagan) Have you had any part in drafting the
20 Q 1t looks like you signed that at the request of the law 20 forms that the Secretary of State offers to the public for
21 offices of Scheer and Zehnder? 21 use in filing for dissolution of a corporation or LLC?
22 A Correct. 22 A [I've been part of drafting many forms, but the LLC
23 Q Did you draft Exhibit 2, the declaration that's attached to 23 specifically, I don"t recall, no.
124 the letter? 24 Q Didyou have any part in drafting forms used to request
. 25 A No, 1did not. 25 dlssolutlon ofa corporatton" B R
Page 11 Page 13
1 Q Whodid? 1 A The administrative fonms that are filed.
2 A I believe the law firm drafted it, and | reviewed it for 2 Q The forms that are offered to the public to fill out and
3 accuracy of information. 3 submit when a company is requesting -- a corporation is
4 - Q Didyou consult with anyone else about whether you should of 4. requesting to be dissolved? '
5 shouldn't sign Exhibit 27 "5 A Specifically, | don't recall.
6 A No,ldid not. 6 Q Doyouknow who is involved in creating thosg forms?
7 Q Letme see it for a second. | 7 A Well, there is a committee, a forms committee, years ago
8 A (Document passed.) 8 that worked on forms, but currently 1 believe it's our .
9 Q Do youremember who it was that you dealt with in agreeing | 9 management team that decides what changes would be made to [:
10 to sign Exhibit 27 | 10 the forms. g
11 A [believe it was Scott Stewart. 111 Q Do youknow who is on the management team?
12 Q Did you have any idea of what Mr. Stewart planned to do wntl"' 12 A Ido.
13 the declaration? 13 Q Whoisthat? '
14 A No. 14 A Mike Ricchio.
15 Q Did you ask him? 15 Q How doyou spellit? n
16 A No. ' {16 A Rei-c-c-h-i-o. i
17 Q Did you make any changes to Exhibit 2 before you signed it? | 17 Q Okay. '
118 A _Idon'tremember. 18 A William Kellington.
19 - (Exhibit No. 3 marked.) 19 Q K-el-li-n-g-t-o-n?
20 Q Couldyou identify Exhibit 3 for me, please? 20 A Correct. Robert Thompson.
21 A Exhibit 3 is a declaration that I signed. . 121 Q WithaP?
22 Q Anddid you draft the declaration in Exhibit 3?7 - i22 A Yes. Rebecca Sherell, S-h-e-r-r-e-I-1, and Christina
f; "3 A No, I did not. 23 Johnson.
©. .4 Q Whodid? 24 Q Any of them attorneys?
25 A Christopher Borgman A Yes.
o = = 3| =2 AN LN T A T J
4 (Pages 10 to 13)
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FLANAGAN (Christina Johnson,
= [ Page 14 Page 16/
.1 Q. Which? 1 not accept?
2 A Mike Ricchio, Bill -- William Kellington. 2 A Ifthey state they're no longer in business and voting to
3 Q@ [Isaidthat we were going to take a look at the types of ' 3 cancel, that tells us that they're no longer - their desire
4 things that you look at to determine whether to issue a ' 4 is to withdraw or cancel their status with our office.
5 cancellation for an LLC. Can you take a look at either [ 5 Q What other issues do you look at to determine whether to
) Exhibit 1 or Exhibit 2 or any of the paperwork that you {l 6 issue a cancellation? ‘
7 brought with you today? { 7 A They would necd to list a service address where ser vice of
8 A [need that right there. ;' 8 process can be forwarded to.
9 Q Gothrough that. 19 Q Why?
10 A Okay. ' 10 A Should the public require an-address for service of process,
11 Q Is that the one document that you're going (o rcly onfor {11  wehavesomething on record to give them and then there
12 this purpose? ' i12 would be a signature of a member or manager.
13 A Yes. 113 Q Andis that everything that you look at in determining
14 Q Let's go ahead and have the court reportcr mark it. .' 14 whether to issu€ a canccllahon for an LLC"
15 (Exhibit No. 4.marked.) i15-A Yes. ‘ i
16 Q Canyousidentify.Exhibit4 for me? i16 .Q Mayllook:at Exhlblt 4 for a'moment?:
17 A Yes. It'sa certificate of cancellation or withdrawal of a ,' 17 i}v (Document passed.)
18 limited liability company. ll 18 F Thank you. Does the officé of Sccrelary of State mak e any
19 Q And thatone is for Colonial Devclopment LLC') i19 atlempt to evaluate whether an LLC that is requesting -t o be
20 A That's correct. . : {20 dissolved has made reasonabie prevnslon o pay off-its’ debts |
21 Q And go ahead and tell me the thlngs thatyou examined to| 21 or obligations? :
22 make the decision whether to issue:a ¢ancellation. 122 A No.
23 A Let's see. The name of the limited liability company. , 23 |Q Does the Secretary of State make any attemplt to déterimine
.24 Q Okay. 3' 24 whether the dissolution would qualify asa wrongful
325 A Whetheri's a domestic ora forcngn entity, the date of :25 d|ssoluuon under the LLCstatute?  .»° -
Page 15 Page 17
1 original formation or registration, the date of withdrawal. ' 1 JA_ No.
2 Q What's thal mean? v , 2 Q- Do you ever contact the-people who are requesting
3 A It would bethe effective-date-of. canccllallon/wnhdrawal ' 3 dissolution directly to get more infonnation from them?
4 the effective date that the limited liability company is no ; 4 MS. McKIl.LOP: Object to fornn: ‘
5 longer conducting business; the reason for withdrawalor | 5 A Yes.
6 " cancellation. } ‘6 Q :(By Mr. Flanagan) When do you do that?
7 Q Doesthestatute, to your understanding, specxfy acceptable ! 7 A Ifthereason for cancellation -- cancellation/withdrawal is
8 reasons for cancellation? 8 issing, that maybe the date of cancellation/withdrawal is
9 A Notthat [ recall. ’ 9 not there, we would return it-for the information. ‘
10 Q So when you look at a reason for cancellatlon whar »;‘10 Q Any other circumstances where you would contact the.
11 assessment do you.make? l11 individuals to get more information?: o
12 A Ifthey state that they're no longer in business or, in this {12 A Ifthe form was not signed, if the LLC name was listed
13 case, the members voted to cancel. 113 incorrectly and we weren't able to deterinine who thiey were B
14 Q ‘Whatif it said nothing? f 14 trying to dissolve or cancel. ) 3
15 A It would be returned for a reason. 15 Q [I'msomy. Any other reasons? i
16 Q Okay. What ifit said because we want to avoid llablllty? 16 A It would be if the entity was already dissolved voluntarily, i
17 Would you'aceept it in that case? i 17 we might send it back to say it's-alréeady - or '
18 A Idon' believe so. I 18 administratively we might send it back to say it's already '
19 Q Whynot? 19 dissolved. ¥
20 A Tome, that wouldn't be a specific reason for dissolving. 1 { 20 Q  Any other reasons? ;
21 don't know what you're looking for. 21 A Not that I'm aware of. 15
22 Q No. Ijustwant to kniow what sorts of reasons you would! Q Okdy. Did Mr. Borgman, when he asked you to sign Exhibit 3, ;;’
¢ '3 accept and why you accept them or why you reject them. tell you what the purpose of the declaration that they were ﬁ
.+4 A ['venever seen thal reason, so [ don't know. requesting was? |
25 Q How do you make thc dccxslon what reasons you'll acccpt or25 A He dldn t tell me whal he would use it for, but ] remember
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FLANAGAN
Page 18 Page 20¢}
it might have been to certify thal the reinstatement rights 1 A Yes
for the LLC had ceased and that they would not be able to 2 Q What's the difference? :
reinstate. 3 A The winding up would be the period in which they ha ve to ge
Q Does the document imention anything about reinstatement ;14 their affairs in order.
rights? 151 Q Okay. In the last part of paragraph 8, you finished it by
A Theone - 6 saying, "And Rightwood Construction, LLC, is considered to
Q Exhibit 3. 7 have died, closed quote, on June 19, 2002."
A Yes. if8 Do you see that?
Q Where does it say that? | didn't catch that. ! 9 {A Yes,Ido.
A (Pointing to document.) ' 10 |Q Whatdid you understand that clause to have meant, that the
(Q  Soon paragraph 5 you explain how many years the company ha 11 company had died?
in which to apply for a reinstatement after administrative 1[12 |A That the winding up period was finished.
dissolution; is that right? |13 }Q Explainto me again what you understand winding up to
A Correct, yeah. 14 entail.
15 Q Did you have any understanding of why that issue was 15 {A  When all the business is completed.
16 important to Mr. Borgman or the Forsberg and Umlaut law 16 }Q When you signed the declaration in Exhibit 2 which sa y’s that
17 firm? : 17 Rightwood Construction is considered to have died, did you
18 A No. 18 mean o say that it was no longer subject to being sued?
19 Q In Exhibit 2 -- scratch that. 19 |A No. Ididn't mean that to say that.
20 Is Exhibit 2 the first declaration of this type 20 |Q Okay. On Exhibit 3, paragraph 8 is quite similar. Simply
21 regarding the dissolution of an LLC that you have signed for 21 we've substituted Aspen Siding, LLC, is the name and the
22 civil litigants? o h22 last clause says, "Aspen Siding, LLC, is considered to ha ve,
23 A I waslooking to see the one that | signed for Colonial, the 123 quote, died on April 23, 2001."
. 24 date on that. 24 Do you see that?
25 Q (Document passed.) 25 |A Yes Ido i ]
‘ Page 19 Page 21
1 A Yes. lthink that is the first one I've signed. {1 |Q Inthecase of Exhibit 3, did you intend, when you signed
2 Q Okay. When you say "that," you're referring to Exhibit 27 ;2 the declaration saying that the company had died, to say
37A Yes 3 that it was no longer subject to being sued?
4 Q Okay. The last paragraph of Exhibit 2, paragraph 8, says, 4 JA No. : .
5.  "Thecancellation of the certificate of fonmation terminated . | 5 QDo you have any understanding for yourself of what the
6 Rightwood Construction, LLC's, winding up period pursuant to : 6 LLC statute in Washington says about whether an LLC that if
7 RCW 25.15.295(2)." : { 7 | dissolved or been canceled can be sued?
8 Do you see that? 8 A No
9 A YesIdo. 9 N Do you know what a survival of actions law is?
10 Q Areyou familiar with the winding up requirements of the LLC 10_A  No.
11 statute in Washington? 11 Q Has anyone ever told you -- scratch that.
12 A Yes. 12 Have any of your superiors at the Secretary of State's
13 Q Okay. And what part of your job requires you to be familiar {13 office or the Corporations Division ever told you that you
14 with the winding up provisions of the LLC statute? 14 have the right or permission to state on behalf of the
15 A Nopat. v 15 Secretary of State what its position is on the meaning of a
16 Q That's just something that you have read? 16 statute? ‘ i
17 A Um-hmm --yes. ° 17 A Iwould say yes. §
18 Q Areyou an attorney? 18 Q And what have you been told in that regard? :
13 A No, I'm not. {19 A Thatlamableto certify, by certified copy or cetificate
20 Q Doesany part of your job require inquiry into whether an 20 form, the status of an entity.
21" LLC has wound up or what's involved in its winding up? 21 Q Do you have any authority to state the meaning of a statute f§
22 A No, it doesn't. Maybe - unless it's the date they say 22 as opposed to the status of one of the corporations that 'i
. 3 they're dissolved on a voluntary cancellation. is - whose paperwork goes through your office? i
; Q Is there a difference, in your understanding, between the Do I interpret statutes? 7

dissolution and a winding up?
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FLANAGAN (Christina Johnson, 6/23/06)

Page 22 : Page 24§
1 A No. 1 service, LLC service, : "
2 Q Other than your authorily to certify the status of a' 2 Q Okay. Andin that case, it's authority to tell the public
3 corporate entity to someone that requests that information, ! 3 whether a complaint has been served through your o ffice?
4 have you been told by any of your superiors that.you have i 4 A That's correct. ] :
5 authority to speak on behalf of the Secretary of State for | 5 Q  And what the procedures are for that?
6 any other-matters? . :' 6 A Yes.
7 A [would say yes. - 'f 7 Q Anything else about those issues?
8 Q And what other matters do you have authority to speak for [ 8 A Notthat I can think of.
9 the Secretary of State on? 49 Q Okay. :
10 A Could you repeat the question? 110 A Is pretly wide.
11 Q What other matters do you have authority of the Secretary -5 11 Q  Yes, ] understand.. Is there anything else thatyou believe
12 scratch that. : i12 you have authority 1o speak forthe’ Secretary of State
13 What- other matters do you haveauthority to speak-for .4 13 about?
14 the Secretary of State about? i 14- A Nothing comes to mind. There's just so much that's' required
15 A Iwould say just about any-type of filing that'comes in'or ; 15" within:thetype of information we: prowde to the gcneral
16: maybe a policy or:procedurewith the working knowlcdge 6f] 16" public it'shard'to . st :
17 ‘ the statutes of*what-would be required. 17 [Q Generally speakmg, is it fair to say though that with
18 Q So you haverauthority to tell-the public what-the- Secretary 118 _ respect to all of those duties that you have, your authority
J 19 of State's policies and procedures with respect-to the 19 | isto tell the general public what your: proceduresiare;, tell
120 filings that arehandled by'your office are?-. :;20 the general public- whether somethirig is properly filed, and
21 A Corfect. : ‘ 21 tell the general public' what the status of any partncular
22 .Q Isthat a fairstatement? ! - C 22 filing or entity is?
23 A That's a fair statement. ‘ . 23 JA Comect. - - .
- 24 MR. FLANAGAN: Okay. Off the record. 24 (Exhibit No. 5 marked.)
25 ) - (Dﬁiscgss.iqn off the record.) o . . Q Could you tell me what Exhjl?‘it‘.ﬁ‘_._is_?.__wmm__. . '
. Page 23; . Page ?‘3 .
11 Q (By Mr: Fianagan) Allright. And we've already talked 1 [ A Exhibit 5 is the declaration for'Colonial Development, LLC|
2 . about youriauthority to tell the public-about what: filings 2| Q Did you draft Exhibit'5?- ' : .
3 have come in and ‘what their status is; right? } 3{ A No. ' ‘
4 A Right | 8] Q Who drafted it? R :
5 Q Any cther'matters that you.believe you have authority to x 5] A Ibelieve it was Colm Nelson.-
6 speak oni behalf of the Secretary of State about?” ! 6] Q WhoisGolmNelson? :
7 A | think  have quite a bit of-authority to speak on"behalf [ 7] A Ibelieve he's maybe a legal assistant with Oles Morrison or|:
8 of the Secretary of State working with other agencies with | 8 possibly an attomey. I believe a legal assistant. y
] licenses or the general public for any: type of questions for l 9 Q Oles Marrison is a law firm?
16 «the programs that we. have within the office of Secretary of 110 A° Yes.: . cee e
11 State. - . . : l 11} Q Did you have any understanding of what the purpose of
12 Q Okay. Ineedto havea clear understandmg of what you mean |12 Exhibit 5 is or what it would be used for? :
13 by that when you-say "other programs." : f 13} A Ibelieve -1 understood it to be-used for like a i
14 A It would beiriternational -- International Student Exéhange: 14 certification to be used with the certified copy of the ;
15 Agency programs, lmmigrations Assistance Act, Trademark [ 15 certificate of cancellation showing that there was a b
16 Regisiration. !‘1 6|  voluntary cancellation done. {
17 Q With respect to these other programs, is your authority [ 17']Q Okay. Soin the case of Exhibit 5, this was similar to your Ig'
18 similar to what it is for the Corporations Division, that 18 other duties of explaining (o the public what the stdtus of  [§
19 is, explain the status of filings, explain procedures, and . 19 a company that was handled through your ofﬁce is, correct?
20 explain the status of matters that are handled by .your 20 {A Yes. : i 1
21 office? 21 Q Did you make any changes to Exhibit 5 before’you signed if}
22 A Yes. 22 A Idon'thave the-initial drafts:
3 Q Okay. Any other subjects on which you have the authority to | 23 Q Do you recall if you made any changes to Exhibit 5 bcfore 3
speak for the Secretary of State? you signed it? -
A I may have to the date (hal it was canceled
7 (Pages 22 to 25)
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FLANAGAN (Christina Johnson, 6/23/06)

_g Page 26 Page 28
1 Q Okay. Do you have any recollection of making any changes?| 1 explained exactly what your job authority is? :
2 A Yeah. I think maybe there was a change. 2 A Yes. )
3 Q Andyou think it was the date? Yourcounselis handingyou | 3 Q And is that paragraph 2 and 37
4 a document that hasn't been made an exhibit. Go ahead and 4 A That's correct. :
5 read it over. | don't have any objection to that, but | i S Q Okay. Isitalso paragrabh 47
6 think you need to read the accompanying e-mail before you i 6 A That's correct.
7 make any decisions about it. 7 Q Inotice there's a new paragraph 5. It says, "When I say a
8 A Yes : 8 corporation has, quote, died, closed quote, | mean the
9 Q Pardon me? You think that's an original draft? P9 corporation no longer exists in the eyes of the Secretary of
10 A Why don't you have a look at that. 110 State and has completed its winding up period.”
11 (Q No. That's okay. Go ahead and tell me if you think from ' 111 Do you. sce that?
12- your file you have a draft that precedes Exhibit 5. 112 A Yes, I do.
13 A She's got copies of what I have, so that should be located ' ' 13 Q Who wrote that?
14 in here. _ {14 A Ibelieve the law firm -
15 Q Goahead and ook at the document in your hand, read it, , 15 Q Okay.
16 tell me whether you think it's a draft that went before 16" A --had me review iL.
17 Exhibit 5. 17 Q Did you write it?
18 A Yes. ' : 18 A No.'
19 MR.FLANAGAN: Okay. Let's go ahead and mark this{ 19 Q Did you sign Exhibit 6? -
20 then. 20 A Yes, Idd. -
21 (Exhibit No. 6 marked.) ' 21 Q Okay. How come you don't have a signed copy in your file
22 Q (ByMr. Flanagan) You've been handed Exhibit6. Canyou |22 A There should have been two copies, one for the file I
23 identify it for me? _ 23 brought you and one for the file for Susan.
24 A Yes. Itlooks like a declaration with an e-mail attachedto |24 Q Do you believe there's a signed copy of Exhibit 6 in yo ur
S e R
) Page 27 . Page 29
1 Q What's the date of the e-mail? ' 1 A Not the exact signed copy.
2 A November I5th. i 2 Q The only signed declaration you have from Oles Morrison i§
3 Q There'sactually two e-mails on there, aren't there? [ 3 Exhibit 5, right? -
4 A It's the e-mail to me and my response back. 4 A That's correct.
5 Q And they're both November 15th? 15 Q Butyou believe you signed Exhibit 67
6 A Correct. {6 A Yes.
7 Q Andis the declaration signed? ! 7 Q Do you know why you don't have a copy? .
8 A No. | 8 A Iwasn'table tolocate one in my office when I was getting |
9 Q Okay. Take a look at Exhibit 5, if you would, please. 9 your information.
10 A (Witness complies.) 10 Q Okay.
11 Q What's the date that you signed Exhibit 5? " {11 A Okay. Thisiswhat I got off the e-mail. ;
12 A November 7th. ] , 12 Q Other than Exhibit 2, 3, and 5, have you signed any other |;
13 Q Okay. Does that suggest to you that Exhibit 5 was done | 13 declarations regarding the dissolution of LLC's for civil
14 before the declaration in Exhibit 67 14 litigants, to your knowledge?
15 A Yes. : {15 A Not that I'm aware of.
16 Q Okay. Sois it your belief then that Exhibit 6 is not an 16 Q Have you signed any similar declarations for civil litigants |+
17 initial draft of Exhibit 57 17 for any dissolution of corporations?
18 A Yes. 18 A Not that I'm aware of.
19 Q And it followed Exhibit 5, correct? 19 Q Okay. In Exhibit 5 on paragraph 2, it says, "I'm an
20 A Correct. 20 authorized representative of the Washington Secretary of
21 Q Let's talk a little bit more about that. You got arequest = |21 State with respect to matters stated herein.
22 from Colm Nelson to explain exactly who you were and what 22 Again, did you understand that to mean that you're
3 your authority was; is that right? 23 authorized to tell the public what paperwork has come in and}
.4 A Yes. 24 what the corporate status is of the company based on the
25 Q Anddid you insert some language into the declaration that | 25 processmg of that papcrwork in your office?
8 (Pages 26 to 29)
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FLANAGAN (Christina Johnson,

6/23/06)

Page 32

Page 30

1 A Yes. 1
2 Q And on paragraph 4, somewhat different from Exhibits 2 anfl 2
3 3, it says, "On January 21, 2005, Colonial Development, LL(, 3
q effecnvcly filed its certificate of cancellation." i 4
S The word "effectively" is used-and it doesn'{ appear, l 5
6 I'll represent to you, in the other two declarations. What 6
7 did you think was meant by the term "effectively"? ] 7
8 A That the documents met statulory requirement. ,I' 8
9. Q In other words, all of the parts of the'form that you : 9
10 checked were filed out; right? | 10
11 A Correcl. P11
12 Q And on paragraph 7 it says, "By filing the certificate of |12
13 cancellation, Colonial Development, LLC, terminated its ! 13
14 winding up period.” 114
15 - Did you mean anything different in paragraph 7 froni i15
16 what you told me you meant in the similar paragraphs in | 16
17 Exhibits 2 and 37 17
18 MS. McKILLOP: Objection, lack of foundation. 18
19 Q (By Mr. Flanagan) Did you understand? :1 9
20 A Dol still answer that? 120
21 Q - Yes, youstill answer. (' 21
22 A Could you ask thal.again? : ©op22
23 Q Sure. When you wrote -- scratch that, - 123
124 When you signed the declaration -- 24
.25 A Right. | 25
Page 31 f
1 Q --that says, "By filing the certificale of cancellation, i
2 - Colonial Developmerit, LLC, terminated its winding up i
3 period,"” did you mean anything different from what you (old;
4 me you meant in the first par( ofparagraph 8in Exhibit2 |
5 and 37 |
6 A ' No. Ididn't mean anythmg dlfferent f
7 Q Aliright. And on paragraph 8 when you say that it ceased ;
8 to exist and the corporation. died; did you mean anything !
9 different from what you meant in using the similar
10 terminology in paragraph 8 of Exhibit 2 and 3? Il
11 A No. ldidn't mean anything different;” f11
12 Q Okay 1f you had known that your declaration, and in 12
13 particular, the use of theiterm:"died" wotild become part of | 13
14 a legal argument to the effect that a liniited.liability 14
15 company which has died is no longer subject to being sued {15
16 for its debtsand obligations, would you havesigned it? ' | 16
17 MS. McKILLOP: Objection,-calls For a legal 17
18 conclusion. 18
19 A No. " L] 19
20 MR. FLANAGAN: Okay. That's all I've gol. 20
21 EXAMINATION 21
22 BY MS. McKILLOP: 22
3 Q Ms. Johnson, as part of your position with the Secretary 23
of State, you dohave a working knowledge of the statutes | 24
that's related to hmltcd hablhty compamcs, correct'7

Dixie Cattell & Associates
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Correct.
You interpret those statutes in your position with respect

to the Secrelary of State?
MR. FLANAGAN: Object to forn, asked and an'swered.’
I have a working knowledge, but if's not prabably my
position o interpret statutes:
(By Ms. McKillop) Okay. With respect lo the formation and
cancellation -- and I'm going to just stick with limited
liability companies' because they're ditferent than
corpora!iohs, correct?
Correct.
With respect to the foriviation and cancellation of a limited
liability company, is it’your position to’interpret
certificates of formations and certificates of '
cancellations/wittidrawals of firriited liability companies to'
determine-whether or not they comply with the statutes? -
MR. FLANAGAN: Object to form, object to the
extent it calls for a legal conclusion, also vague and
amb»guous '
(By Ms. McKiilop) You cananswer.
MR. FLANAGAN: If you know what it means.
MS. McKILLOP: Kriock-it off. '
(By Ms. McKillop) You can answer.
| think P'kind-of got lost in ‘what the'question was.
Sure Wllh respect to formauons oflnmtcd liability
' Pag e 33

companies and their certificales of withdrawal --
Right. :
-- of fimited habmty companies -~

Um-hmm. :
-- do you have authority within the Secretary of State 'to

determine whether or not those forms comply with the

statutes?

Yes. .

Okay. And with respect to Colonial Development; LL.C, yoi;
received a certificate of cancellation/withdrawal of that ' |
limited liability company, which'is Exhiblt4 correct?

That's correct.

And you determined that that certificate of cancellation
complied with the statute, correct?

I myself didn't file it, but our office determined that it B
met requirements. ‘ :

i

Okay. i
Yes. ¢

And with respect to the reason for cancellation, is it true '
that the Secretary of State really does nol require any
specific reason in order to cancel? What ['in sayinig is,
they require a reason, bul they don't require specific
reasons?

That's correct.
MR FLANAGAN Ob}ect to the extent 1t's been

9 (Pages 30 to 33)
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SENATE BILL 6531

Passed Legislature - 2006 Regular Session

State of Washington 59th Legislature 2006 Regular Session

By Senators Weinstein, Fraser and Kline

Read first time 01/13/2006. Referred to Committee on Judiciary.

AN ACT Relating to preserving remedies when limited liability
companies dissolve; and adding a new section to chapter 25.15 RCW.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 25.15 RCW

under Article VIII to read as follows:.

The dissolution of a limited liability company does not take away
or impair any remedy available against that limited liability company,
its managers, or its members for any right or claim existing, or any
liability incurred at any time, whether prior to or after dissolution,
unless an action or other proceeding thereon is not commenced within
three years after the effective date of dissolution. Such an action or
proceeding against the limited liability company may be defended by the

limited liability company in its own name.

Passed by the Senate February 11, 2006.

Passed by the House February 28, 2006.

Approved by the Governor March 29, 2006.

Filed in Office of Secretary of State March 29, 2006.
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20. 2006 REGARDING SB 6531.
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Leonard Flanagan, on oath, deposes and states:

1. I am one of the attorneys herein for the Appellant Emily

- Lane Townhomes Condoiminium Owiiers’ Association. I ai competent to

testify, and do so of my own personal ‘kno'wledge.

2. T'have listened to the publicly available recordings of the

Washington State House Judiciary Committee’s public hearing of

accurate transcrlptlon of the comments of the b111 s sponsor Senator

Wemstem as well as Senator Welnstem s responses to questrons

_:regardmg the b111 ey

talked. about, from.the Bar,.this was a de01s1on...1nvolv1ng..a.
corporation that dissolved and there were claims against it,
and once a corporatlon dissolves it no longer ex1sts SO you

~and as @ matter'of fabt I contacted Gale Stone from the Bar
and she put me in tovich with John Steel and it turned out
that the Bar was workmg on the Bill that you just heard
previous tothis. Now'I thought, “That’s great, we need
that.”

“So what happened was that I spoke to John and Gale
Stone and found out that the Bar did put together this
comprehensive bill that had to do with corporations. When
I asked him, well why don’t you just do it for LLCs as well,



he said “Well, that’s a whole different department; we are
working on that, but that’s going to be a couple of years.”
So I thought well in the meantime, we should take care of
this little problem of allowing a three year window in order
to sue an LLC that - if they dissolved. So Iran the
language by the Bar Association, I worked with them, they
said this is fine for the meantime, we have no problem with
it, it’s well-worded, and they put their blessing on it, and so
I ran the bill, and here’s where we are, it passed the Senate
unanimously, and I guess I can answer any questions, t00.”

Chairwoman Pat Lance: “It certainly is nice to have a bill
you can sit here and read in its entirety.”

Sen. Weinstein: “About 25 words, yeah.”
Chairwoman Pat Lance: “Two sentences...”
Sen. Weinstein: “This is a good little bill.”

Chairwoman Pat Lance: “But I imagine it does have some
interesting consequences for those who might have relied
on there not being this three year window, which is the
reason why you’re here with the bill...So um...”

Senator Brian Weinstein: “Well, it doesn’t make sense to
me that an LLC could dissolve and just have its claims go
into Never-Never Land, and so if people were relying on it,
they shouldn’t have been relying upon it because it’s
almost fraudulent in my opinion. And that’s what the Bar
saw fit to do, with at least the Corporations statute.

Chairwoman Pat Lance: “Representative Rodne.”

Representative Jay Rodne: “Thank you Madame Chair,
and thanks, Senator for coming before the Committee. I
applaud what you’re trying to do in this bill, and you know
a lot of these particular LLC cases involve the construction
industry, where an entity will form, for one project, and
then quickly wind down after the project is — is concluded,
but, you know, what requirement does that winding down



LLC have to maintain any kind of insurablé interest or
bond for the three year duration? Imean, are we creating a
right without any means.of a realistic remedy?

Senator Brian Weinstein: “Well, this is not a perfect bill,
and it certainly doesn’t afford a claimant a great remedy,
... butifithe LLCactually had.a bond, or actually was insured,
- withoutthis:bill:that. insurahce is worthless to:the claimant,
the bond-is worthless to the claimant::If you pass this bill,
- at/least-the claimant.can-go after:the bond or theinsurance.
That’s all they can do at this point. I mean, that’s all they
will be able to do after this bill passes; if it does pass of
course. But, right-nowsithe ¢lainiant could be:leftiwith a
situation where they could, let’s say an LLC could have
done faulty work: on their home-or something,.and -
dissolved, and they could be an insured LLC, they could
have a bond; but since:they dissolved; they-are no. longer
recognized as a legal entity, so you can’t sue - and go after
the bond or the insurance. . I’ know in certain-states ~ I
practiced a little bit in Louisiana — Louisiana did have a
+~direct action statute where you can go: ‘againsts anrinsurance
: company, ‘but Washmgton doesn t 'S0% -

L DECLARE UNDER PENALTY QF: PERJURY UNDER: THE LAWS
OF T TATE OF )?ASHINGTON THAT THE F OREGOING IS

"'_.93 Y
ﬁ/ - 7‘/ / e

Leonard Flanagan T " Date

-

f




No. 58825-7-1

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION 1

COLONIAL DEVELOPMENT, LLC, a Washington limited liability
company,

Defendant// Appellant,

V.

W

iy .
J2

EMILY LANE TOWNHOMES CONDOMINIUM OWNERS’
ASSOCIATION, a Washington nonprofit corporation,

1

(8

R \
oy o

Plaintiffl/ Respondent/Cross-Appellant.

CERTIFICATE OF SERVICE o

Submitted by:

LEVIN & STEIN

Leonard D. Flanagan, WSBA 20966
210 Queen Anne Avenue, Suite 400
Seattle, WA 98109

Tel. (206) 388-0660

Fax (206) 286-2660
Attorney for Emily Lane

Townhomes Condominium Owners
Association

O-t‘t-!!.:'!,' naom
I
1 i&iiumi%'?:éu‘ﬁL



. I hereby certify that-on the 18" day of December 2006, I did cause to be
served true and correct copies, via the irtdicated method of delivery, of:

BRIEF OF RESPONDENT/CROSS APPELLANT EMILY LANE
TOWNHOMES CONDOMINIUM OWNERS’ ASSOCIATION

Counsel for Appellants

‘Eileen'l: McKillop, WSBA #21602
Oles Morrison Rinker & Baker:-
701 Pike Street, #1700

& U.S. Mail,
Vpostage prepaid
& Hand Delivery

Seattle, WA 98101 __ Overnight Mail
Counsel for Defendant Contempra Homes Inc :
and :Daniel J. Mus, - C : -1U.S::Mail,

David M. Soderland, WsBA #6927
Dunlap & Soderland

. tage prepaid
(/I?IZ;d Delivery

900 Fourth Avenue, #3003 __ Overnight Mail
Seattle, WA 98164 ‘

Counsel for Defendant Contempra Homes Inc

Ray P. Cox, WSBA #16250". L __U.S. Mail,
-Forsberg & Umlauf. age prepaid
900 Fourth Avenue, #1700 L~ Hand Delivery
Seattle, WA 98164 ___"Overnight Mail

1 certlfy under penalty of perjury under the laws of the State of
Washington -- d the Umted States that the foregoing is true and correct.

' f // Y
-‘cember /

et 21D

2006 at Seattle, Washington.

A
Wﬂ’@%@w v Ud//




