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I ASSIGNMENT OF ERROR

1. The trial court erred in denying Respondents’ motions for
attorney fees. (MCP 1056-57; TCP 384-85.)

II. ISSUES RELATED TO ASSIGNMENT OF ERROR

1. Whether the trial court’s interpretation .of the attornoy fee
provisions in the'Agreements was unreasonable and contrary to Washington
law governing bilaterality of attorney fee provisions (RCW 4.84.330).

2. Whether the trial court erred ip not either deterfrﬁning that
Respondents. were the substantially prevailing party or applying the
proporfionality approach and awa:fding Respondents the fees incurred in

| enforcing' the limitation of remedies provision (most or all of the fees
incurred in the case). |
III. INTRODUCTION

This case involves an unambiguous limitéﬁon of remedies provision
in two identical real estate purchase and sale agreements (“Agreements” or
“Agreement”). Appellant buyers, Michael Miller and Vicki Ringer of one
condominium and Joanne “Faye” Torgerson of the other (“Appellants”), were

- real est-ate agents purporting to represént the Seller’s interests with respect to
the property they were purchasing. The Agreement provides, in part:

[A]ny default by Seller under this Agreement . .. shall enable
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Buyer, as its sole and exclusive remedy, to terminate this

Agreement and recover from Seller the portion of the Deposit

paid by Buyer and any nonrefundable sums reasonably paid

" by Buyer to unrelated third parties.
(MCP 99; TCP .142, emphasis added.)

Appellants first claimed that the provision is .ambiguous énd does not
limit their remedieg.' When that proved implausible, they claimed that
enforcing the hnambiguous language is unconscionable. Thé trial court did
not err in enforcing the Agreements as a matter of law. Althougﬁ
Washington courts have not addressed a provision of this type, they enforce
. clauses much rnoré harsh and one-sided. Fu;'ther, five of thé six states
“addressing identical language have enforced it. The trial court correctly

interpreted Washington law and this Court shduld affirm the trial court’s
granting of summary judgment in favor of Respondent sellers One Lincoln
Tower, LLC; Bellevue Master, LL.C; and LS Holdings, LL.C (“Respondents™).
The trial court did not abuse its discretion in refusing to permit
Appellants to file amended complaints, weeks after the dismissal of their
original complaints, where amendment was both futile and untimely.
The trial court’s only error was failing to award Respondents their

attorney fees. The trial court erroneously interpreted the attorney fee

provision not to award fees to the substantially prevailing party, contrary to



Washipgton law and the pfovision;s plain meaning. The trial éourt should
have either awarded Respondents their fees as the §ubstantially ’prevailing'
party or applied the proportionality approach; in either éVent, Responderits
Would reéover most or all of their fees. The only relief awarded Appellants -
was already offered—and rejected-by Appellants before they sued.

Appellants were ftﬂly aware of the terms of their bargéin._ Réal :estate
agents with fiduciary duties to their principals are not the parties for whose
benefit courts should be rewriting agreements. This Court should affirm the
dismissal of Appellants’ claims and award Respondents’ their attorney fees
~ below and on appeal.

Iv. STATEMENT OF THE CASE
A.  Initial Development of Lincoln Tower.

In 1997, a Canadian developer named Ian Gillespie began the proéess
of déveloping alarge mixed-use project on five acres in downtown Bellevue.
He formed Respondent One Lincoln Tower, LLC for that purpose. Gillespie
pursued the pfoject with an equity partner named Lénd Lease, LLC. The
project was to have five major elements. There was to be a five level
undefground parking garage. Th"e first three levels abéve grade were to be
comprised primarily éf retail space. There was to be a 27 story office tower

~ on the north end of the site. The south tower was to have a four-star hotel
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(floors 1-19) with 148 luxury residential condominium units (floors 20-42)
'atop the hotel. (MCP 75-76; TCP 120-21.) |

These phases were pursued and excavation began in 2000. Office
Ieases Wére executed, hotel contracts were procured, City of Bellevue
entitlements were obtained, and condominium sales began. _Itﬁtially,‘
“reservat_ions” were taken for the condominiums. The reservations were later
converted to Purchase and Sale Agreements. (MCP 76; TCP 121.)

B. Appellants Become Real Estate Agents for Development and
Purchase Condominiums for Themselves.

On or about November 20, 2000, Torgerson entered into a “Letter of
Authorization” with Respondent Bellevue Master, the légal entity selling fhe
condominium units. (MCP 78-81; TCP 123—27.) Pursuant to the Letter of
Authorization, Tdrgerson’s company, Torgerson and‘ Associates, and
Coldwell Banker Bain were authorized to list and sell the units for a specified
commission structure. (MCP 82-90; TCP 127-35.)

Early in the sales process, Appellants sought to purchase
condominium units for themselves. (MCP 77; TCP 122.) They requested
that they only pay $5,000 in earnest money (leés than any other purchaser)

| and the principal agreed. (MCP 77; TCP 122.) They were offered the same

Purchase and Sale Agreement that they had been “selling” as OLT’s listing
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agenté. (MCP 77; TCP 122.) They applied their expertise in reviewing the

document and agreed to its terms. (MCP 77; TCP 122.) They executed

Agreements in June 2001; Miller for Unit 2003 and Tdrgersén for Unit 1904.

(MCP 91-107; TCP 136-53.)

Torgerson negotiated for, and receivéd, benefits unique to her in
addition to the reduced security depbsit. She reyquested “an independent
inspection form” from seller. (TCP 152.) She also negotiated for herself the
right to interchange interior finish packages, rather than have to choose from
the packages presented to other buyers. (Id.)

C.  The Agreements Limit Appellants’ Remedies and Significant
Undisputed Evidence Demonstrates Their Knowledge and
Acceptance of This Fact without Objection or Question.

The Agreements unequivocally limit Appellants’ remedies in the
event of breach by Sellers:

21. DEFAULTS AND REMEDIES.

L

Except as otherwise stated in this Agreement, any default by
Seller under this Agreement which continues to the earlier of
(a) fifteen (15) days after Buyer’s written notice thereof, or (b)
the Closing Date, as the same may be extended pursuant.to
this Agreement or the written agreement of the parties, shall
enable Buyer, as its sole and exclusive remedy, to terminate
this Agreement and recover from Seller the portion of the
Deposit paid by Buyer and any nonrefundable sums
reasonably paid by Buyer to unrelated third parties that are

-5-



authorized by Seller in writing to alter or improve the Unit in
the manner agreed to by Seller in writing. '

(MCP 99; TCP 142, emphasis added.)
Appellants asserted that the above should be read to limit Buyer’s
remedies only if the project is not built. Torgerson testified in her deposition:

17 A. My understanding of paragraph 21 is that a buyer

18 will receive their earnest money back should the seller not

19 build the project.

20 Q. Could you show me where it says that. For

21 example — :

22  A. You asked me what my understanding was, and

23 that's in general what I feel my understanding is.

24 Q. With respect to the -- what language in section

25 21 leads you to the understanding that if the project isn't

1 built seller gets their money back? Which sentence?
2 A. There isn't a specific sentence that says that.

3 That's my understanding of this paragraph.

* ok 3k

11 Q. Ifyour eyes are on that, you see where it says

12 "Except as otherwise stated in this agreement," do you see
13 where it says "any default by seller under this agreement"?
14 A. Yes. .

15 Q. The words "any default," doesn't that lead you

16 to believe it's more inclusive than just failure to build

17 the unit?

18 A. Itisn't to me:

‘19 Q. So "any default" means only if they don't build
20 the condominium, is that correct? -

21 A. That's correct.

(TCP 78-79.)

Significantly, the Agreement expressly addresses the situation of
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which Torgerson spoke. Paragraph 6.1 of the Agreement provides:

6.1. Completion of Construction. Seller estimates, but does
* not represent or guarantee, that the Unit will be substantially
completed by March 31, 2003. If the Unit has not been
substantially completed by December 31, 2003, Buyer shall
have, as its sole remedy for such failures, the right to rescind
- this Agreement by giving Seller written notice of revocation.
Upon Seller’s receipt of a notice of revocation, the Deposit
shall be returned to Buyer and except as otherwise stated
herein the parties shall have no further rights or liabilities

under this Agreement.

(MCP 95; TCP 138.)

D. The Purchase and Sale Agreement Is Revised in Ways Further
Highlighting the Nature of the Limitation of Remedies Applicable
to Appellants. : ‘

In late 2001, a few months after Appellants entered into their
Agreements, the owners decided to revise the Purchase and Sale Agreement.
The relevant revisions are simple and compelling: they removed the
limitation of remedy provision from the revised agreement. Appellants were
acting as the selling agents for the property and were informed of this change
in an email that requested their input. (MCP 120-23; TCP 85-89.) Torgerson
offered no input; Miller had one comment that demonstrated his review of the
document but had nothing to do with the limitation of remedies. (Id.) The

revisions were sent to all of the involved brokers, including Miller and

Torgerson, in December 2001. (MCP 124-53; TCP 89-118.)

-7-



A copy of - the reviéed agreemenf in redline format shows
unequivocally that the intent of the parties to Appellants’ Agreements was to
limit Buyer’s remedies for any breach. Section 6.1 was revised as follows:

‘6.1 Completion of Construction. Seller will be marketing

units in the Condominium before completion of construction.

Seller estimates, but does not represent or guarantee, that the
Unit will be substantially completed by March31, 2003.Hthe

revocatton, Seller agrees to construct the Unit and to cause
the Unit to be completed and ready for occupancy and use

as a residence within two (2) vears after the date Buyer

executes this Agreement; provided, however, such period
shall be extended to the same extent Seller’s construction

is delaved by acts of God or other force majeure, and

provided further, Buyer shall have the right, in addition
to its other remedies under this Agreement. to terminate
its obligation to purchase the Unit if all portions of the

Unit to be constructed by Seller are not substantially
completed for any reason not caused by Buyer by June 30,

2004. Seller’s obligation to construct the Unit shall not be

affected by the failure of inability of Buyer to satisfy any
contingency or condition to closing, but Seller shall have

the right to terminate this Agreement and its obligation to
construct the Unit if, as of the one hundred eightieth

(180'™™) day after the date the first purchase contract for a

unit in the Condominium was signed by a purchaser, the
number of units in the Condominium that are subject to
contracts for sale is less then eighty percent (80%) of all

of the units in the Condominium. If Seller or Buyer so
terminates this Agreement the Deposit shall be returned to
Buyer-and-except-as-otherwisestated-hereinthe partiesshatt
havenofurtherrightsor hrabthtresunderthisAgreement:




(MCP 128; TCP 93, emphasis and interlineations in original.)
Section 21 was similarly rewritten to provide buyers with more
remedies than are available to Appellants:

21. Defaults and Remedies. If Buyer fails, without
legal excuse, to close this transaction as and when required by
this Agreement, Seller may terminate this Agreement and all
of the rights granted to Buyer herein and retain the Deposit
and any interest earned thereon as its sole and exclusive
remedy; provided, however, to the extent the Deposit and
interest thereon exceed five percent (5%) of the total purchase
price under this Agreement or any amendment thereto, the
difference represented by such excess shall be returned to
Buyer upon Seller’s exercise of such remedy. The parties
acknowledge that this provision is intended to satisfy the
requirement of RCW 64.04.005(1)(a); is not to be construed

~to be a limitation upon any right or remedy available to Seller
under any indemnity or in the event of any other default on
the part of Buyer under this or any other agreement; and does
not affect the parties’ rights to recover attorneys’ fees in any
action commenced with respect to this Agreement. Except as
otherwise stated in this Agreement, any default by Seller
under this Agreement which continues to the earlier of (a)
fifteen (15) days after Buyer’s written notice thereof, or (b)
the Closing Date, as the same may be extended pursuant to
this Agreement or the written Agreement of the parties, shall
enable Buyer, astts-solcand-exclustveremedy; to terminate
this Agreement and recover from Seller the portion of the
Deposit paid by Buyer and any nonrefundable sums
reasonably paid by Buyer to unrelated third parties that are
authorized by Seller in writing to alter or improve the Unit in
the manner agreed to by Seller in writing; provided,
however, no such notice or cure period need be given to
Seller for Seller’s failure to complete construction of the
Unit as and when required by this Agreement, and in the
event of and for such failure to construct the Unit, and
except for any right to recover consequential or punitive

9.



damages. Buyer shall have all remedies available at law or
Ain equity. ,

(MCP 132; TCP 99, emphasis and interlineations in original.) -

These realined documents and the emails that accompany thel_n
demonstrate that Appellants knew, or should have known, two things. First,
the “new” agreement had a materially differént default and remedy clause.
Second, the “old” agreement had a very restrictive limitation 6f femedies
provision. Appellants, experts on real estate law and the Agreement itself,
did not object. (MCP 120-23; TCP 85;89.)

Contraf_y to Appellants’ uhSupported assertion in their brief, the
Agreemen’( was not changed because it violated the Interstate Land Sales Act
or other law. The record contains the contrary explanation of attorney David
Rockwell, which was uncohtradicted at summary judgment. (MCP 241-42;

| TCP 324—25 ) |

E. The Project Stalls, Is Sold, and Significant Changes Are Made
Rendering the Original Agreements Impossible to Perform.

For a variety of reasons, the project stalled and construction was
suspended in June 2002. The project was offered for sale and bafter one
potential sale failed to close, Respondent LS Holdings, LLC (“LSH”)
acquired the projectin IAugust 2003. When LSH purchased the property, only

22,000 car underground garage and limited above grade structures had been
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completed. (MCP 76; TCP 121.)

After LSH purchased the project, a new commission agreement was

-entered into on November 7, 2003 with Miller Torgerson & Associates, LLC.

(MCP 82-90; TCP 127-35.)

At the time of the purchase there were 86 Purchase and Sale
Agreemen_ts that LSH assumed. Significantly, and for several reasons, LSH
knew that if would be necessary fo terminate the 86 contracts and enter into
new contracts. Primarily, several changes in the project made the original
Purchase and Sale Agfeemeﬁts essentially void because they required Seller
tobuilda condo‘miniurrll that could not, in fact, be built. (MCP 76;>TCP 121.)

This was due to numerous changes: the health club was no llbnger a
part of the project and would not be delivered as promised; the promi.sed
merﬁbership to the Bellevue Art Museum could not be provided becaﬁse the
museum closed; technological benefits could not be delivered because the

techriology did not yet exist; the cabinet manufacturer went bankrupt and

- could not deliver the promised cabinetry; entirely new color schemes were

developed by a new interior decorator; new appliance packages were
developed; and flooring was changed to hardwood. (TCP 315-16.)
Appellants knew that the project would have to be “re-papered”.

Torgerson testified that she “intuitively” knew that a new owner would need

-11-



to redo the contracts. (TCP 79.) Ultimately, LSH entered iﬁto new
Agreements with 76 of the original 86 buyers. (Eight chose not to sign new
agreeménts and were refunded their earnest money.) (MCP 76; TCP 121.)
F. LSH Terminates Agreements with Appellants. |

On May 3, 2004, 'LSH tefmihated the Agreements with Appellants by
letters to each of them. (MCP 111; TCP 157.) LSH learned that Ms.
Torgerson had, on at least one occasion, referred an unrepresented buyer to
an outside agent. (MCP 77; TCP 122.). This was a blatant breach of
fiduciary duty. Appellants also refused fo increase the amount of their-
earnest money to match the amount depositéd by purchasers of comparable
units. (MCP 77; TCP 122.)

LSH later learned that their divided loyalties were even more
pervasive. An email from Michael Grady, seemingly in response to a request
‘frc‘)m Torgerson, recommends that she méke additional money under the
Agreement through a “Buyer Referral Program.” (TCP 83-84.) Torgerson
denied knowledge of what this meant; however, she was unable to explain
how such a program could be consistent with her fiduciary duties and
acknowledged that such a program would be a breach of dﬁty.. (TCP 80-82.)

Respondents’ claims agains't Appellants for rescission supported by

the many breaches of fiduciary duty by Miller and Torgerson were dismissed
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by the trial court as “moot because of the Court’s prior order limiting
Plainﬁffs to the return of their earnest money already provide's Defendants the
same remedy they seek to achieve through their counterclaim.” (MCP 672-
673; TCP 566-567.)

G. Appellants Sue, Lose on Summary Judgment, and Then Move to
Amend Their Complaints. ‘

On November 1, 2004, Appellants commenced lawsuits against the
current owner of the project and the two. prior sellers. (MCP 1-65; TCP 1-
63.) They sought specific performance or money damages. (Id.) LSH
answered anci contended that Appellants were bbund By the limitation of
remedies provisions in the Agreements. (MCP 66-69; TCP 64-67.)

Respondents moved for summary judgment and Appellants cross-
moved. OnMay 9; 2005, the trial courtv entered orders granting Respondents’
motions for summary judgment. (MCP 243-45; TCP 326-28.) The
dismissals of their cases were conditioned only on the return of the earnest
money, WMCh was promptly tendered and again rejected. (Id.)

On May 23, 2005, Appellants filed motions for leave to amend their
complaints. (MCP 258-59; TCP 334-35 .) The two page motions assert that
" Appellants “wish to amend their complaint to primarily add an additional

cause of action for promissory estoppel.” (MCP 258-59; TCP 334-35.) The
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proposed amended complaints attached to the motions retained the breach of
 contract claims already dismissed. (MCP271-72; TCP 346-47.) They sought
all of the same relief as in the original complaint, plus additional r)elief.
(MCP 273-74; TCP 348-49.) The alleged reliance ﬁecessary for the
promissory estoppel claims was that Appellants “did nof exercise [their]
option tb rescind the Contract.” (MCMID 273; TCP 348, emphasis added.) The
trial court denied the motions to amend. (MCP 355-56; TCP 380-81.)
H. The Trial Court Denies Respondents’ Motiong for Their Fees.
Thereafter, Respondents filed motions for théir_ attorney fees. The
Agreements contain the following provision:
22.‘ ATTORNEYS’ FEES. The prevailing party in any
litigation concerning this Agreement shall be entitled to be
paid its court costs and reasonable attorneys’ fees by the party
against whom judgment is rendered, including such costs and
fees as may be incurred on appeal.
(MCP 99; TCP 142, emphasis in original.)
Appellants opposed the motions but did not seek their own attorney

fees.! The trial court denied the motion. (MCP 1056-57; TCP 384-85.)

Rather than viewing Section 22 as a “prevailing party” provision, the trial

! Appellants never requested 'thejir fees from the trial court, either by motion or in response
to Respondents’ motions. Appellants’ responses to Respondents’ motions are not in the trial
court’s docket, which would suggest that Appellants neglected to file them (though they were
received by opposing counsel and the trial court). If Appellants persist in seeking their fees
on appeal, they should remedy this failure and add the documents to the appellate record.
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court construed the langu‘age “against whom judgment is rendered” against
Respondents. It thus ruled that the Agreement did not entitle Res;;onde_nts to
their fees, regardless of whether they substantially prevailed, because
“judgment” was not rendered in their favor. (MCP 1057; TCP 385.)
V. ARGUMENT AND AUTHORITY

A. Standard of Review.

Summary judgments are reviewed de novo. Troxell v. Rainier Pub.
Sch. Dist. No. 307, 154 Wn.2d 345, 350, 111 P.3d 1173 (2005). The
interpretation of an unambivguous contract is a question of law and reviewed
de novo. Dicev. City of Montesano, 131 Wn. App. 6;/5,'684, 128 P.3d 1253
(2006). The parties’ intent in an unambiguous contract is determined by the.
‘contract language itself. Barnett v. Buchan Baking Cé., 45 Wn. App. 152,
159, 724 P.2d 1077 (1986), aff'd, 108 Wn.2d 405, 738 P.2d 1056 (1987).

“The existence of an unconscionable bargain is a questioh of law for
the courts.” Adler v. Fred Lind Marnor, 153 Wn.2d 331, 344, 103 P.3d 773
(2004). This is also true where the allegedly unconscionaBle language 1s a
limitation of remedies provision. M. A. Mortenson Company, Inc. v.
Timberline Software Corp., 140 Wn.2d 568, 585, 998 P.2d 305 (2000).
Thus, the issue of unconscionability is reviewed de névo.

A court's denial of a motion to amend a pleading is reviewed for
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"manifest abuse of discretion." Herron v. Tribune Publishing Co., 108
Wﬂ.2d 162, 165, 736 P.2d 249 (1987). Such abuse may be found where the
court exercises its discrg:tion "on untenable grounds, or> for untenable
reasons‘." Nepstad v. Beasley, 77T Wn. App. 459, 468, 892 P.Zd 110 (1995).

Whether a particular statutory or contractual provision authorizes an
award of attorney fee§ is a legal question reviewed de novo. Schlener v.
Allstate Ins. Co., 121 Whn. App. 384, 388, 88 P.3d 993 (2004).

‘B. The Limitation of Remedies Provision Is Enforceable as A Matter
of Law. v

Mtﬂough no Washington case has addressed the right of é seller to
enforce a Limitation of Remedies provision that limits a buyér’s remedies to
the return of earnest money, six foreign jurisdictions have done so.v Five
enforced the provisibn; the sixth applied a “mutuality of obligation” doctrine
expressly rejected in Washington. The Agreement is unambiguous and
enforceable as a matter of law.

1. The Agreement Is Unambiguous as a Matter of Law.

The Agreément isunambiguous as amatter of law. Appellants appear
to have abandoned any contrary claim. However, as it is a matter of de novo
review, analysis of its unambiguity is neceésary.

“A trial court may resort to parol evidence for the limited purpose of
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construing the otherwise clear and unambiguous language of a contract in
order to determine the intent of the parties." Bort v. Parker, 110 Wn. App.
561, 573,42 P.3d 980, review denied, 147 Wn.2d 1013, 56 P.3d 565 (2002)
(citing Berg v. Hudesman, 115 Wn.2d 657, 669, 801 P.2d -222 (1990)).
Extrinsic evidence is admissible "for the pufpose of aiding in the
interpretation of what is in the instrument, and not for the purpose of showing
intention independent of the instrument." Berg, 115 Wn.2d at 669.

"Admissible extrinsic evidence does not inclﬁde (1) evidence of a
party's unilateral or subjective intent as to the meaning of a cont-ract word or
tefm, (2) evidence that would show an intention independent of the contrvact,
or(3) evidence that varies, contradicts or modifies the written language of the
contract." Bort, 110 Wna. App. at 574. "Unexpressed impressions are
meaningless when attempting to ascertain vthe mutual intentions [of the
partieé]." Lynott v. National Union Fire Ins. Co., 123 Wn.2d 678, 684, 871
P.2d 146 (1994) (internal quotation omitted). |

This Court should determine the intent of the parties by viewing thé
contract as a whole, invcluding:, (.1) the subject matter and intent of the
contract, (2) examination of the circumstances surrbunding its formation, (3)
subsequent acts and conduct of the parties, (4) the reasonableness of the

respective interpretations advanced by the parties, (5) and statements made
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by the parties during preliminary negotiations, trade usage, and/or course of
dealing. Adler, 153 Wn.2d at 344.

In light of ‘thcse factors and the Agreement’s unambiguous language,
the Court should rule that the parties intended to limit Buyer’s remedies to
the return of earnest r\noney and sums paid to third parties.

i. The Parties’ Subsequent Acts Show an Intent to
Limit Buyer’s Remedies Unconditionally, as Later
Versions Did Not So Limit Buyer’s Remedies.

The parties’ subsequent acts (while Appellants were acting as the
listing agents on the property) demonstrate that the intention of the parties
was to unequivocally limit Appellants’ remedies. Appellants executed the |
Agreement in June 2001. In December of that year, Seller specifically elected
to remove thé Limitation of Remedies provision from its agreements. It did
this specifically considering the ramifications of such a cémprehehsive,
unequivocal limitation on the remedies of buyers. This intent to remove the
limitation of remedies was clearly communicated to agents Miller and
Torgerson, through at least one email and a copy of the revised Agreement
in redlined format. (MCP 120-53; TCP 85-118.)

Also pertinent is the utter lack of contemporaneous objection from

Appellants about the terms of the Agreement or assertion that the limitation

of remedies provision was unenforceable. They held themselves out as
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experts on the document. They héd extensive traihing as real estaté agents.
Had it truly been the parties’ intent to only limit Buyer’s remedies if Seller
failed to complete the project, there would be some contemporaneous
evidence of thbat intent. There is none. |

ii.  Respondents’ Interpretation Is Reasonable and
Appellants’ Is Not.

Appellants seek to avoid Section 21 by positing that it only applies if
Seller “fails to complete the project.” (TCP 77-79.) Inadditionto ﬁhe above,
this interpretation is negated by a sepafate provision that governs that event.
Section 6.1 is called “Completion of Construction.” It provides that
“[i]f the Unit has not been substantially completed by December 31, 2003,
- Buyer shall have, as its sole remedy for such failures, the right to rescind this
Agreement by giving Seller written notice of revocation.” (MCP 95; TCP
138.) Further, Section 21 precludes Appellants’ argument that it applies only
when the project is not built. This is because it applies to a default that
occurs at “Closing,” which is defined as after the project is built. (MCP ‘99;
TCP 142.) Appellants’ interpretation is incoherent.
_ ;‘An interpretation which gives effect to all of the words in a contract
provision is favored over one which renders some of the language

meaningless or ineffective.” Seattle-First Nat'l Bank v. Westlake Park
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Assoéiates, 42 Wn. App. 269,274,711 P.2d 361 (1985), reviéw denied, 105 .
Wn.2d- 1015 (1986). Here, Section 6.1 specifiéally governs failure to
complete; itis whblly unreasonable and inbongruous to interpret Section 21
to be limited to only the circumstances governed by Section 6.1.

2. The Limitation of Remedies Is Not Unconscionable and
No Other Theory Precludes Its Enforcement.

Appellants argue that Section 21 should not limit their rer.nedies'
bécaﬁse Respondents are completing the project and thus enforcement of the
provision as written is unconscionable. The provision is not unconscionable
and Appellants cannot avoid enforcement under any other theory.

“The existence of an unconscionable bargain is a question of law for

. the courts.” Adlef v. Fred Lind Manor, 153 Wn.2d at 334. This is also true
where the allegedly unconscionable language is a limitation of remedies
provision. M. A. Mortenson, 140 Wn.2d at 585. Washington law recognizes
two separate types of unconscionability that preclude enforcement of
otherwise valid agreements; procedural and substantive.

In determining unconscionability under the Uniform Commercial
Code (“UCC”), thé analysis is limited to whether the provision was

unconscionable at the time of contracting. Jeffery v. Weintraub, 32 Wn. App.

536, 543-44, 648 P.2d 914 (1982). Subsequent authority found the analysis
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in Jeffery “applicable beyond the Uniform Ccimmercial Code context.”
Yakima County Fire Prot. Dist. No. 12 v. .Yakima, 122 Wn.2d 371, 391, 858
P.2d 245 (1993).

Appellants assért that the transactions are “consumer” transactions,
not “commercial”, and hinge tlieir argument for reveisal on the
characterization. They argue ihat because the transactions are consumer, the
“Baker-Berg Special Rulei’ applies and requires Respondents to establish the
conscioilability of the provision (and, implicitly, that Respondents failed to
do so and therefore summary judgment should be reversed). The lynchpin of
their argument is a UCC definition of “consumer goods” as “goods that are
used or bought primarily for personal, family, or household purposes.”
(RCW 62A.9A-102(23); Opening Brief, p. 18.)°

| This definition does not determirie what unconscionability analysié to
apply. Rather, the authority creating the higher standard for “consumer
transactions” identifies the indicia of when the standard should not be
applied: where there are “competent persons dealing at arm’s length, with no

claim of an adhesion contract, when the contract contains a specific

2 This analysis fails even on its own terms: the UCC specifically defines “goods™ as “things
that are movable when a security interest attaches.” RCW 62A.9A.102(44). See also
Coridon Bros. v. Simpson Timber Co., 92 Wn. App. 275, 280-81, 966 P.2d 355 (1998) (citing
Article 2 of UCC for same distinction between movable goods and real property).
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disc]aimer and when the contract language is clear.’_’ American Nursery
Products, Inc. v. Indian Wells Orchards, 115 Wn.2d 217,224,797 P.2d 477
(1990). Crucially, this standard is not to be applied mechanicaily; the inquiryA
is whether “in truth a meaningful choice existed.” }Velson v. McGoldrick, 127
Wn.2<i 124,131, 896 P.2d 1258 (1995).

The purpose of developing a “consumer” exception to the
unconscionability rule was to protect unsophisticated, unsuspecting people
of limiting bargaiqing power. Appellants are not such people, regardless of
the purpose for which they bought the Property. They had knowledge of the
project, the Agreement, and the Sellers; If courts rewrite contracts for parties
this sophisticated, they will be‘ rewriting therﬁ for everyone.

i. The Limitation of Remedies Provision‘ Is Not
Procedurally Unconscionable, as Appellants Had

a Meaningful Choice Not to Purchase the Property
or to Negotiate More Favorable Terms.

Pmcedural unconscionabiiity derives from the process under which
a contract isv formed. It is described as the lack of a meaningful choice,
considering all the circumstances surrounding the transaction,nincluding “the
manner in which the contract was entered, whether each party had a

reasonable opportunity to understand the terms of the contract, and whether

the important terms were hidden in a maze of fine print.” Mortenson, 140
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Wn.2d at 588. As stated above, thié standar;i is not to be applied
mechanically; the inquiry is whether “in truth a meaningful choice existed.”
Nelson, 127 Wn.2d at 131.

Appellants cannot establish procedural unconécionability. They Were
not forced to make agree;nents with their principal; they did so willingly.
They were not unaware of the document’s content; they were real estate
experts who sold the Agreement to others for compensation. There were
numerous units for sale and the project was not to be completed for several
years. Thus, there was no urgency to agree that deprived them of meaningful
choice, as is often the case with adhesion contracts. If they were confused
about thg Agreement, they could have consulted someone whose knowledge
of real estate law they trusted (either a fellow agent or an attorney).

Further, Torgerson clearly had the ability to negotiate better
provisions because she did so. In addition to the reduced deposit that she and

3

Miller both received, Torgerson negotiated for, and" obtained, “an
independent inspection form” from seller. (TCP 152.) She also negotiated
for herself the fight to interchange interior finish packages, ratﬁer than have -
to choose from the packages presented to other buyers. (Id.)

Appellants had an opportunity to understand the Agreement; likely

more so than any contracting party before this Court on anymatter. They
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were listing agents, paid to negotiate dozens of these Agreements on behalf
of their principal. They held themselves .out as having expertise on the
document. This oppbrtunity precludes procedural unconscionability.

Finally, Section 21 is not in a maze of fine print. Itis set out and was
separately initialed; to ensure its enforceability. All these factors demonstrate
a lack of procedural unconscionability. The trial court correctly ruled that
there was no procedural unconscionability.

ii. The Limitation of Remedies 'Pro_vision Is Not
Substantively Unconscionable, as Many
Comparable Provisions More One-Sided and
Harsh Are Enforced By Washington Courts.

Substantive unconscionability involves cases where a term in a
contract is allegedly one-sided or overly harsh. Nelson, 127 Wn.2d at 131.
“Shocking to the conscience, monstrously harsh, and exceedingly callouse;d
are terms sometimes used to define substantive unconscionability.” Id.

As discussed above, the analysis of a limitation of remedies provision
for substantive unconscionability changes if the transaction is a “consumer
transaction.” In “consumer” sales traﬁsactions, an exclusionary clause will
only be upheld if it is “explicitly negotiated between buyer and seller” and the

remedies being excluded are “set forth with particularity.” American

Nursery, 115 Wn.2d at 223.
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This rigorous standard is. not applied to transactions between
“compétent persons dealing at arm’s length, with no claim qf an adhesion
contract, when the contract contains a specific disclaimer and when the
contract language is clear.” American Nursery, 115 Wn.2d at 224. In these
transactions (labeled “purely commercial”’), exclusionary clauses are prima
facie conscionable and the burden of establishing unconscioﬁability isonthe
- party attacking it. Mortenson, 140 Wn.2d at 585-86.

* Here, the Court can conclude és a matter of law that thése are not
consumer transactions for purposes of the unconscionability analysis. This
is not an adhesion contract. The disclaimer of remedies is specific. The
contract"s limitation language is clear. The only American Nursery factor
potentially contrary is that the parties were not at arm’s length due to
Appellants’ fiduciary relationship. However, as fiduciaries Appellants cannot
rightly seek to use that factor to their advantage. Although the label “non-
consumer” would nﬁore accurately reﬂéct the fundamental absence of grounds
for special protection of a contracting party, the transacﬁon is deemed
“éommercial” under Washington law. Appellants bear the burden of
demonstrating that the Agreement is “shocking to the conscience,
monstrously harsh, and exceedingly calloused.” Nelson, 127 Wn.2d at 131.

Appellants fail to make this showing. Mortenson, supra, and Puget
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 Sound F' inancial, LLCv. Unisearch, Inc. 146 Wn.2d 428,47 P.3d 940 (2002)
provide the clearest exarﬁples of why not. In Mortenson, a cémpany
pﬁrchased software. A license to use the software was wrapped around the
discs and stated that use of the software constituted an agreement that the
seller’s liability was limited to “the license fee paid for the right to use the
programs.” Mortenson, 140 Wn.2d at 575.

Buyer used the software and it erroneously produced a bid 1.95
million dollars too low, subjecting the company to massive liability.
Furthermore, a memorandum revealed that Seller had learned of a.ﬂaiw in the
program and had sent corrected versions to some customers but not Buyer.
Desi)ite this conduct and the significant damages, Seller moved to limit

Buyer’s remedie_s to a refund of the money it paid for the softhe. Buyer

argued that the provision.was substantively unconscionable. The trial court
granted summary judgment enforcing the limitation of remedy provision.
The Court of Appeals and Washington Supreme Court both affirmed.

First, the Court questioned whether a limitation of remedies provision
in a commercial transaction can ever be substantively unconscionable. Id. at
586. The Court ruled that “even if the doctrine applies, the clause here is
conscionable.” Id. The Court then set forth facts that meet the standard of

substantive unconscionability in a commercial transaction:
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An example of the proper focus of the substantive
unconscionability doctrine is found in Brower v. Gateway
2000, Inc., 246 A.D.2d 246, 254, 676 N.Y.S.2d 569 (1998).
There, a shrinkwrap software license similar to the license in
the present case included a mandatory arbitration clause,
which required the use of a French _arbitratidn company,
payment of an advance fee of $ 4,000 (half which was
nonrefundable), significant travel fees borne by the consumer,
and payment of the loser's attorney fees.

Id. at 587.

The Court then ruled that the prpvision at issue did not “shock the
conscience” sufficient to prech;de its enforcement. Id.

In Puget Sound, Unisearch performed searches fof $25 apiece, with
knowledge that the séarch would induce théir customers to lend significant
sums of money. When the buyer lost $100,000 due to a defective search,

Unisearqh offered to pay $25, because their invoices contained the statement

“Liability Limited to Amount of Fee.” Puget Sound, 146 Wn.2d at 431. The
trial court granted surﬁmary judgment in favor of Unisearch; the Court of
Appeals reversed. The Washington Supreme Court reversed the Court Qf
‘Appeals and affirmed the trial court.

The Court adopted the standard set forth in American Nursery, supra.
The Court expressly noted that “whether the liability limitations clause was
negotiated (or bargained for_) is merely a factor and it is not’necessarily the

determinative factor in assessing the enforceability of the clause.” Id. at 440.
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Instead, the focus is on the manner in which the agreement was entered,
whether the parties had an opportunity to understand the terms, and whether
they were “hidden in a maze of fine print.” Id. Without even addressing
substantive unconscionability as such, the Court concluded that the m_o_f
funds paid was the sole remedy of the éggrieved party.

As in Mortenson and Puget Sound, the facts here do not rise to the
level of substantive unconscionability. The fact that the remedy is limited to
the return of funds proffered does not render the provision unconscionable;
that very remedy has been approved. Regardless of Appellants’ statemenfs
about their subjective beliefs or that the clause was not specifically |
negotiated, they had ample opportunity to do so. Similarly, the remedy
afforded Appellants is not significantly different from that afforded
Respondents in the event of Appellanté’ breach. There, Seller’s “sole and
exclusi%re remedy” was the retention of $5,000 in earnest money; a remedy
that in'Torgerson’s case was less than 0.4% of the purchase price. The
remedy permits Buyers the recoupment of expensés incurred to third parties.
The remedy simply does not meet the high standard described in Mortenson
for substantive unconscionability; it is not “shécking to the conscience,
monstrously harsh, and eXceedingly calloused.” Nelson, 127 Wn.2d at 131.

This is not the type of transaction the courts should seek to rewrite.
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These experts in the real estate industry contracted to purchase property with
an Agreement containing a limitation of remedies clause. This Court should
enforce the Agreement.

iii. The Provision Was Not Unconscionable at the
Time of Contracting.

The remedies provision is not unconscionable regardless of when it
is analyzed. However, most of Appellants’ analysis of the provision derives
from the}mémner in which it wés enforced by Respondents. When the
analysis focuses on the appropriate period —the timé of contracting —even the
semblance of unfairness disappears. Jeffery, 32 Wn. App. at 543-44.

Two key elementé about thé time of contracting merit specific
attention. The first is the status of the overall pi'oject at the time of
contracting. This status explains why such a provision was deemed necessary
by the Developers. The second is.thé status of the Appellants at the time of
contracting, their relationship with the project and their familiarity with the
Agreement. These facts undermine Appéllants’ claims of unconséionabﬂity.

As set forth above, the Developers wanted flexibility. It was not .
simply in case the “project was not built.” It was possible that they would
~ have wanted to ‘abandon the residential component completely, or build

fewer, more expensive condominiums that would render it imprudent to
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honor the existing Agreements.

Conversely, the Agreement provided flexibility for the Buyers. They
had the oppoﬂuﬁity to‘ rescind the Agreements vat any time and walk away
with no liability for breach, losing only $5,000. Thus, the Agreements at the
~ time of contracting were bilaterally flexible, fair Agreements.

Finally, Appellahts knew at the time of céntracting that the project
would not be finished for several years. They knew that they could walk
away from the Agreements at any time. At the time of contrécting, there was
not even the prospect of being able to live in a Unit (or use it for “household
purposes,” to use the parlance of their “consumer transaction” analysis). It
was not unreasonable to want the limitation language in the Agreements in
light of what they knew at the time of contracting.

Appellahts’ unconscionability arguments are ultimately unpersuasive.
The Agreement was fair at the time of contracting and is fair now. If
Appellants wanted a better agreement, they had the capability to influence the
process; even to unduly influence it. They chose not to do so. This Court
should enforce the Agreement.

iv. The Provision Does Not Fail Its Essential Purpose
or Violate Public Policy.

After addressing the unconscionability analysis, Appellants proffer
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two final theories on which the Court could rewrite the Agreemehts; that the
proyision is unenforceable because it “fails its essential. purpose” and that it
violates “public policy.” The law cited by Appellants does not change the
above analysis or result.

The case cited for the first proﬁosition 18 Cox-‘v. Lewiston Grain
Growers, 86 Wn. App. 357,936 P.2d 1191, review denied, 133 Wn.2d 1020,
948 P.2d 387 (1997). Coxis a UCC case. After the Cox court sets forth the
uhconscionability standard, it ’indeed articulates the point’ of law that a
limitation of remedies that fails qf its essential purpose is unenforceable.
Cox, 86 Wn. App. at 370. It then clarifies that such failure exists where “the
defect is latent and non—discoverable upon reasonable inspection.” Id. Thus,
the “failure” is related to the ability of one party to discern the true nature of
their remedies at the time of contracting. Here, Appellants had full
knowledge of the.provision and its effect. It did not “fail of its essential
purpose;” it fulfilled its purpose. Appellants simply do not approve of it. The
doctriﬁe does not apply.

Finally, Appellants claim that the Agreement violates public policy.
They tie this doctrine back to the “Berg-Baker Special Rule,” whieh leads
back to their unconscionability analysis. The “public policy” cases refuse to

enforce agreements that have a “tendency to evil, to be against the public
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good, or to be injurious to the public.” Marshall v. Higginson, 62 Wn. App. |
212,216, 813 P.2d 1275 (1991).

This one case cited by Appellants for the public policy exception
demonstrates a higher standard than present in the unconscionability analysis.
Marshall addressed an agreement that an attorney forced her client to sign
agreeing not to sue her for malpractice before she would assist the client at

a trial that was already underway when the agreement was signed. Marshall,

62 Wn. App. at 214. Thus, the public policy exception was invoked where

no other theory of law could fully prevent enforcement of an agreement that
violated fiduciary duties as well as basic fairness.

One factual refutation is necessary. Appellants claim that the
Agreer;ents at issue violate the Interstate Land Sales Act (“ILSA”).
(Opening Brief, p. 33, citing 15 U.S.C. Sec. 1701 et. seq.) This claim is
untrue and unsupported by citation. The record contains the contrary
explanaﬁon of attorney David Rockwell, which was uncontradicted at
summary judgment. (MCP 241-42; TCP 324-25.)

_ Appellants articulate valid reasons why people may not want to agree
to a limitations clause like the ones at issue, but they do not demonstrate a

basis for this Court to rewrite the Agreements. The doctrines do not apply.
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3. Foreign Courts Have Repeatedly Enforced Such Clauses.

Six states have addressed agreements with comparable language; five
have enforced the agreements. Appellaﬁts argue that of these states, only
Florida’s law is analogous because only Florida applies an unconscionability
analysis to invalidate the language. This reaéoning is circular and fallacious.
The five states enforcing the language have unconscionability doctrines; they
simply do not deem them applicable to sophisticated parties choosing to limit
remedies in this fashion. Further, Florida uses a doctrine to invalidate the
provision (mutuality of rerﬁedy) that Washin gton has expressly rejected. The
foreign authority suggests that this Court should affirm the trial court.

Idaho enforced an agreement limiting the buyer’s remedy to return of
earnest money and reimbursement of costs in Doyle v. Ortega, 125 Idaho
458, 872 P.2d 721 (1994). Ortega owned property but refused to sell it to
Doyle. When Doyle sued for specific performance, Ortega argued both that
no agreement existed and that, if one existed, Doyle was limited to the return
of earnest monéy and recoupment of expenses in the event of Ortega’s |

breach®. The trial court granted summary judgment to Doyle. Idaho’s

3 The provision provides in pertinent part: “If the Seller, having approved said sale fails to
consummate the same as herein agreed, the Earnest Money shall be returned to the Buyer less
such charges and other costs or fees incurred or committed for use by or on behalf of the
Buyer hereunder and Seller shall pay for the cost of title insurance, escrow and legal fees, if
any, and reimburse Buyer for that portion of the Earnest Money expended or committed on
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Supreme Court reversed and remanded.

Considering contractual language less explicit than present in the
instant case, the Court nevertheless held that the buyer’s remedy was limited
td return of earnest money and payment of expenses. The Court ‘applied a

_contract interpretation standard similar to that used in Washingtoh:

The primary objective in construing a contract is to discover
the intent of the parties, and in order to effectuate this
objective, the contract must be viewed as a whole and
considered in its entirety. The primary consideration in
interpreting an ambiguous contract is to determine the intent
of the parties. The determination of a contract's meaning and
legal effect are questions of law to be decided by the court
where the contract is clear and unambiguous. However, where
a contract is determined to be ambiguous, the interpretation
of the document presents a question of fact which focuses
upon the intent of the parties. The determination of whether
a contract is ambiguous or not is a question of law over which
we may exercise free review, and in determining whether a
contract is ambiguous, our task is to ascertain whether the
_ contract is reasonably subject to conflicting interpretation.

Doyle, 125 Idaho at 461 (citing Bondy v. Levy, 121 Idaho 993, 996-97, 829
P.2d 1342 (1992).

The Court applied that étandard to the cited provision and concluded
that it was unambiguous and subject to enforcement as a matter of law. The

Court declined to find the provision unenforceable, althoﬁgh Idaho has

* behalf of Buyer which cannot be refunded.” Doyle, 125 Idaho at 460.
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svirnilar staﬁdards governing unconscionability and the obligation of good
faith and fair dealing. See Lovey v. Regence Blue Shield of Idaho, 139 Idaho
37, 72 P.3d 877 (2003)‘ (unconscionability analyzed as substantive and
procedural and determined as a matter of law) and Idaho First Nat'l Bank v.
Bliss Valley Foo.ds,-Inc., 121 Idaho 266, 289, 824 P.2d 841 (1991) (duty of
good faith and fair dealing violated if party violates, nullifies or significantly
impairs any benefit of the contract).

Tllinois enforced a similar provision as a matter of law in O’Shield v.
Lakeside Bank, 335 IIl. App. 3d 834, 781 N.E.2d 1114 (2002). The
agreement in O’Shield is directly analogoﬁs to the subject Agreement in that
each contained separate provisions for failuré to complete the structure and

for defaults generally.* Seller “in breach of contract, refused to complete the

* The two provisions at issue in O’Shield provide in full:

“3. Date of Completion. *** If the Townhouse has not been substantially completed within
one hundred eighty (180) days after the Estimated Completion Date ***, then Purchaser may,
as its sole remedy, terminate this Agreement upon five (5) days prior written notice to Seller
and the Earnest Money, and all iriterest which may have been earned thereon, and all other
sums paid by Purchaser to Seller shall be refunded to Purchaser, whereupon this Agreement
shall be null and void without further liability to Seller.

sesteck

If Seller fails to perform any of Seller's obligations under this Agreement and such failure
continues for ten (10) days after Purchaser delivers to Seller written notice of such failure,
Purchaser's only remedy shall be to terminate this Agreement by written notice delivered to
Seller. Upon such termination resulting from Seller's failure to perform any of its obligations
under this Agreement, all payments made by Purchaser to Seller under this Agreement shall
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sale of the townhouse to plaintiffs.” Id. at 1116. Plaintiffs sought specific
performance and the trial court granted summary judgment to Defendants.

The Appéllate Court affirmed the dismissal. The Court noted that
Illinois permits contracting parties to “limit their rights, duties, and
obligations by express agreement.” Id. at 1119. It concluded that the
Agreement was unambiguous and enforced its terms. Id.

Ilinois also has an unconscionability doctrine. See, e.g., Razor v.
Hyundai Motor America,2006 Hl. LEXIS 1095, 37-38 (comparing procedural
and substantive unconscionability). Ilinois courts simply do not find these
circumstances sufficient to rewrite an agreement.

Alabama addressed and enforced such language in Hunter v. Wilshire
Credit Corp., 927 So. 2d 810. (Ala.‘ 2005). Alabama’s Supreme Court noted
the state’s duty of good faith and fair dealing, but nevertheless permitted the
seller to limit the buyer’s remedy to the return of earnest money for an
unexcused breach. Hunter, 927 So. 2d at 813-14. Alabama also has an
unconscionability doctrine, though it uses terms that suggesf a stricter
threshold for its application than Washington and the other states addressed

herein. Williams v. E.F. Hutton Mortg. Corp., 555 So. 2d 158, 160 (Ala.

be returned to Purchaser and thereupon this Agreement shall be null and void, and of no
further force and effect, and neither party shall have any further rights or obligations
thereunder.” O’Shield, 335 IIl. App. 3d at 1116 (asterisks and truncation in original).
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1989) (defining an unconscionable agreement as one “such as no man in his
senses and not under delusion would make on the one hand, and as no honest
and fair man would accept on the other”).

Two other states expressly addressed similar provisions and reéched
the same conclusion. In Washburn v. Thomas, 37P.3d 465,2001 Colo. App.
LEXIS 909 (2001), certain property was sold at auction. As a condition to
| bidding on the property at auctibn, the buyers had to agree to a subsequent.
purchase and sale agreement that contained a limitation of remedies provision
permitting only the return Qf earnest money. Even absent specific execution
of those terms before bidding would be permitted, the Colorado Court of
Appeals affirmed summary judgment limiting buyer’s remedies. Washburn,
37 P.3d at 468. New York’s Supreme Court also affirmed summary
judgment dismissing a claim where the agreement limited recovery to the
return of earnest money and expenses. Scerbo v. Robinson, 63 A.D.2d 1096,
406 N.Y.S.2d 370 (1978).

As Appellants discuss at length, Florida takes a contrary view. Its
courts decline to enforce such language in such cases as Seaside Community
Development Corp. v. Edwards, 573 So.2d 142 (Fla. v1991). There, the court
interpreted law only allowing limitations of remedy where remedies are

“mutual, unequivocal_, and reasonable.” Seaside, 573 So.2d at 147. In
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Florida, “remedies provided by the parties are susceptiblé to scrutiny by the
courts, to determine whether théy are, in fact, mutual and reasonable.” Id.

However, this “mutuality of obligation” theory has been expressly
rejected in Washington. “Washington courts have long held that mutuality
of obligation means both parties are bound to perform the contract's
terms--not that both parties have identical requirements.” Zuver v. Airtouch
Communs., Inc., 153 Wn.2d 293, 318, 103'P.3d 753, 766-67 (2OQ4).

Thus, the authority is distinguishable. T};e five states enforcing this
limitation did so iriterpreting comparable law on unambiguous contracts and
affirming the right of private parties to limit remedies. Florida reached a
contrary result based on a doctrine expressly rejected in Wéshington. Foreign
authority should assuage any concerns this Court may have in enforcing the
applicable provision. ,
| The Agreement is unambiguous and conscionable. The trial court

was correct to enforce it and this Court should do the same.

C. The Trial Court Correctly Denied the Motions to. Amend
Complaints After Summary Judgment Was Entered.

To obtain reversal of the trial court’s denial of Appellants’ motions
to amend their complaints, they must demonstrate a manifest abuse of

discretion. Herron, 108 Wn.2d at 165. Appellants do not make this showing.
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Motions to amend are governed by CR 15. It provides that “leave [to
amend] shall be freely given when justice so requires.” CR 15(a). It "was
designed to facilitate the amendment of pleadings except where prejudice to
the opposing party would result." Caruso v. Local Union No. 690 Int'l
Brotherhood of Teamsters, 100 Wn.2d 343, 349, 670 P.2d 240 (1983).

Untimeliness an(i futility are factors pfoperly considered by the Court
in exercise of its discretion. Ino Ino, Inc. v. City of Bellevue, 132 Wn.2d 103,

142, 937 P.2d 154 (1997). Failing to seek leave to amend until two weeks

before a summary judgment hearing date has been considered sufficiént to
render untimely a motion to amend. Donald B. Murphy Contrs., Inc. v. King
County, 112 Wn. App. 192, 199, 49 P.3d 912 (2002) (affirming denial of
amendment after filing of dispositive motion and deadline for filing
confirmation of joinder).
An instructive analog is Travis v. Tacoma Pub. Sch. Dist., 120 Wn.
App. 542,85P.3d 959 (2004). Travis sued for damages and injunctive relief.
| Defendant moved for summary judgment. Travis opposed summary
judgment on the merits and lost; the complaint was dismissed. Ten days after‘
summary judgment was entered, Tfavis moved to amend his complaint to add
new claims. The motion was denied and the Court of Appeals affirmed.

In affirming, the appellate court noted:
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Travis did not object to the summary judgment procedure; nor

did he ask for time to conduct discovery before the summary

judgment. And he did not propose his amendments until after

the court had ruled on the summary judgment. In short,

Travis willingly engaged in the summary judgment battle, the

court had his essential theories before it, and he does not

demonstrate prejudice for lack of discovery.
Travis, 120 Wn. App. at 554.

Here, the trial court did not commit a manifest abuse of discretion in
ruling the motion untimely. As in Travis, Appellants waited until after the
denial of summary judgment to seek leave to amend. There are no new facts;
Appellants knew the basis for their claims and did not originally assert ahy
claim for promissory estoppel. As a result, Respondents did not press
Appellants in discovery regarding the alleged reliance on any particular letter.

The trial court also did not abuse its discretion in ruling that the
motion was futile. Appellants have no entitlement to specific performance
or compensatory damages as a matter of law. Promissory estoppel requires
five elements: (1) a promise, (2) a reasonable expectation that the promisee
will change his or her position, (3) a change in his or her position, (4)
justifiable reliance by the promisee, and (5) an injustice that can be avoided
only by enforcing the promise. Klinke v. Famous Recipe Fried Chicken, Inc.,

94 Wn.2d 255,259 n.2, 616 P.2d 644 (1980). The only reliance claimed by

Appellants was in not terminating the contract; the very result against which
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they so vigorously fight in this action.

While Appellants assert, Withoﬁt citation to authority, that “because

a promisee’s damages are not limited to his or her reliance damages, the court

should not focus on what a plainﬁff gave up in reliance on the promise”

(Opening Brief, p. 43), this exhortation demonstrates how the trial court

could conclude that the amendment was futile. First, the notion that

Appellants would have rescinded the Agreements is dubious and could bé

rejected within the exercise of the trial court’s discretion; were they so keen

to rescind, they would likely not oppose rescission so vigorously now.

Second, the trial court could conclude that Appellants did not changé their

position in any meaningful way based én the alleged promise by choosing not

to obtain a refund of their earnest money.
The trial court had two grounds for denying amendment; timelines§

(with its resultant prejudice) and futility. Aﬁpellants fail to demonstrate a

manifest abuse of discretion in the denial.

D. The Trial Court Committed Reversible Error by Denying
Respondents’ Motion for Fees and Not Either Deeming
Respondents the “Substantially Prevailing Party’’ or Applying
the “Proportionality Approach.”

The trial court ruled that the Agreement did not provide for an award

of attorney fees to the substantially prevailing party to this action. This is a
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question of law-that is reviewed de novo. Schlener, 121 Wn. App. at 388.
The trial court’s ruling was erroneous and this Court should reverse.

The Agreements have a straightforward prevailing party attorney fee
provision. (MCP 99; TCP 142; p. 14, infra.) Crucially, in denying.the
motion the trial court did not denmy that the Respondents were the
“substantially pre\}ailing parﬁes” to the actiéns. Rather, the trial court
construed the applicable attorney fees provision against Respondents and -
ruled that the absence of a “judgment” entered against Appellants precluded
.the possibility of an attorney fees award ’against them. (TCP' 797.)°

In constfuing the Agreement to provide fees only to one party if they
prévailed, the trial court violated RCW 4.84.330 and such cases as Herzog
Aluminum, Inc. v. General Americc_m Window Corp., 39 Wn. App. 188, 692
P.2d 867 (1984). The instant case was about the extent of available remedies.
Had Appellants invalidated thé remedies provision, the Agreement would
have awarded them their fees. Because Respondents prevailed on that
primary issue, authority requires that the Agreements}award fees to them.
While this requirement belies the trial court’s reading, it comports with fhe

Agreement’s plain language, which awards fees and costs to “the prevailing

5 Because Respondents should have been awarded their fees regardless of whether
“judgment” is entered in Appellants’ favor, any error by the trial court in failing to enter
such judgment was harmless.
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party in any litigation concerning this agre¢ment.” (MCP 99; TCP 142.)

The rationale of Appellants and the trial court would categorically
remove disputes about remedies from the rules géverning bilaterality. This
would improperly ‘incentivize the prosecution of actions with conceded
liability but speculative damages. By Appellants’ reasoning, they could sue
at a defendant’s expense regardless of the validity of the damage claim. This
.is inconsistent with the purpose and application of RCW 4.84.330.

The trial court should have awarded fees and costs under either the
“substantially prevailing party” approach of Rowe v. Floyd, 29 Wn. App. 5 32,

- 629 P.2d 925 (1981) or the “proportionality approach” of Marassiv. Lau, 71

Wn. App. 912,916, 859 P.2d 605 (1993) and Transpac Development, Inc. v.
Oh, 132 Wn. App. 212, 130 P.3d 892 (2006). While a trial court can award

% it would be an abuse

fees to neither party if each prevails on “major issues,
of discretion to so find here, when the only issue on which Appellants

prevailed was not “major” by any standard; it was not even contested.

1. RCW 4.84.330 and Subsequent Authority Demonstrate
that the Trial Court’s Interpretation of the Attorney Fees
Provision Was Erroneous.

RCW 4.84.330 provides in part:

S Marassi, 71 Wn. App. at 916.
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In any action on a contract or lease. . . where such contract or

lease specifically provides that attorneys’ fees and costs,

which are incurred to enforce the provisions of such contract

or lease, shall be awarded to one of the parties, the prevailing

party, whether he is the party specified in the contract or lease

or not, shall be entitled to reasonable attorney’s fees in

addition to costs and necessary disbursements.

The statute thus provides that an attorney fee provision will be interpreted
bilaterally, even if its language indicates a unilateral intent. Courts have gone
further and held that the statutory language “on a contract or lease” includes
an action in which a party alleges that a party is liable on a contract. The
seminal Washington case is Herzog, supra.

In Herzog, a supplier sued a contractor for damages based on an
alleged contract that contained an attorney fee provision. The contractor
contended that there was no meeting of the minds. The trial court agreed and
held that no contract existed. Herzog, 39 Wn. App. at 190-91. Contractor
sought-its attorney fees pursuant to RCW 4.84.330 and the court awarded
them despite the lack of a contract. Id. at 197.

Subsequent cases affirm this bilaterality principle. See Yuanv. Chow,
96 Wn. App. 909, 918, 982 P.2d 647 (1999) (“purpose of the bilateral fee
provision of RCW 4.84.330 is to provide mutuality of remedy”) and Bogle
and Gates, PLLC v. Holly Mountain Resources, 108 Wn. App. 557, 32 P.3d

1002 (2001) (awarding fees where party proved absence of contract).
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Here, the trial court construed a bilateral attorney fees provision as
unilateral. Even if it had been written as the trial court construed it,
Washington léw does permit such provisions to operate to provide only one
party the opportunity to recover its fees. The trial court erred in using such
an interpretation to deny Respondents their fees.

The trial court was required to conduct a more thorough analysis
before reaching a decision on attorney fees. While aﬁ award of no fees is
within the trial court’s discretion where it finds both sides prevailed on
“major issues”, the trial court made no such finding here and to so find would
also have been error. Appellants did not prevail on any contested issue; let
alone a major one.

2. The Trial Court Should Award Fees Under Either the
“Substantially Prevailing Party” Method or the
“Proportionality” Method; under Either Analysis,
Respondents Will Recover Most or All of Their Fees.

An award of attorney‘ fees to a prevailing party under RCW 4.84.330
is mandatory; the discretion of the trial court is limited to. deciding the
amount. Singleton v. Frost, 108 Wn.2d 723, 729, 742 P.2d 1224 (1987).

Appellants’ alleged entitlement to its fees has two parts (neither of

which were argued below in support of a claim for their fees). First, they

assert that “a prevailing party is generally one who receives a judgment in his
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favor.” (Opening Brief, p. 34, emphasis added; citing American Fed. Says.
& Loan Ass’n v. McCaffrey, 107 Wn.2d 181, 195, 728 P.2d 155 (1986).)
They cite no other cases or otherwise elaborate on the vast body of
Washington law that goes beyond the word “generally” in that statement.

Second, Appellants assert that Washington law provides that a
“breaching pérty cannot be the prevailing party.” (Opening Brief, p. 36.) For
this proposition, Appellants cite only one Washington case: Milesv. F.E.R.M.
Enterprises, Inc.; 29 Wn. App. 61, 627 P.2d 564 (1981). Miles patently does
not stand for the asserted proposition. Miles involved an action under RCW
Chapter 49.60 and applicable federal discrimination law. Where the jury
found discrimination, an award of attorney fees under RCW 4.84.030 was
uI;held even in the absence of damages.

Appellants seemingly cite Miles because Colorado authority citing it
states that “where a claim exists for a violation of a contractual obligation, the
party in whose favor the decision or verdict on liability is rendered is the
prevailing party for purposes of awarding attorney fees.” Dennis 1. Spencer
Contmctor, Inc. v. City of Aurora, 884 P.2d 326, 327 (Colo. 1994).

However, Washington declines to take such a narrow, mechanistic
approach to fee awards. Rather, while it “generally” deems the prevailing

party to be the party in whose favor judgment is rendered, it applies other
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criteria when “neither party wholly prévails.” Marassi, 71 Wn. App. at 916.

Specifically, there are two approaches appropriate under Washington
law. The first is the “substantially prevailing party” approach, which requires
a “determination that turns on the extent of the relief afforded the parties."
Piepkorn v. Adams, 102 Wn. App. 673, 686, 10 P. 3d 428 (2000). The trial
court then exércises its discretion in determining the appropriate amount.
The second is the “proportionality approach” enumerated in Transpac; it is
appropriate where “multiple distinct and severable contract claims are at
issue.” 132 Wn. App. at 218. In such circumstances, the trial court should
“determine the fees each party would be entitled to for prevailing against the
other’s claim, and then to offset.” Id. at 220. This approach is “consistent
with the general trend in Washington law toward establishing more specific
standards for awarding attorney fees, thus facilitating more meaningful
appellate review.” Id. at 219.

Use'of these criteria does not require that affirmative relief be granted
to both sides. It is appropriate when “in its practical effect, both parties were
favored by the order appealed.from.” Rowe, 29 Wn. App. at 535.

Marassi provides further insight into this fact fatal to Appellants’
claim for their fees. In Marassi, Marassi made multiple claims; Defendant

had only one counterclaim, for $300. Marassi, 71 Wn. App. at 914. The
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counterclaim was ultimately settled in a way that created a net credit for
Mar_aséi iﬁ the amount of $153. Id. |

The Court applied the proportionality approach by comparing the
relief received by Marassi with what he sought; the counterclaim was not a

factor. To avoid the application of the substantially prevailing party analysis,

Appellants would have to have wholly prevailed. To so find would be
obvious error, as demonstrated by Appellants’ appeal. |

Appellants make much of the fact that the summary judgment had
“nothing to do with the issue of liability”. (Opening Brief, p. 39, emphasis
in original.) Appellants prove too much. Not only did the summary

judgment have nothing to do with the issue of liability: the entire case had

nothing to do with the issue of liability. This fundamental difference

separates the instant case from Miles, Piepkorn, and other cases where a party
prevailed because it proved liability regardless of damélges. In thoée cases,
liability was disputed. Here, the entire case turned on the issue of remedies:
on the issues in the case, Respondents wholly prevailed. A fortiori, they
substantially prevailed and should receive their fees.

It is unclear whether the trial couﬁ must apply the substantially
prevailing party method, must apply the proportionality method, or has the

discretion to choose. On the one hand, Marassi purports to limit the
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prOporﬁonality approach to “multiple contract claims” Where it is “difficult”
to determine who prevailed. This is not the case here, where it is obvious
who subétantially prevailed. Thus, it could reasonably be concluded that the
substantially prevailing party approach is required. On the other hand,
Transpac suggests that the proportionality approach is superior and the
“general trend” in Washington. Transpac, 132 Wn. App. at 219.

If the trial court applies the proportionality approach, Respondents
will be awarded most or all of its fees. Under this approach, Appellants
would be entitled only to fees speﬁt obtaining the remedy they were offered
before the action began. As one would expect in light of thé conceded nature
of this relief, little if any money was so expended. The vast majority of the
case was spent litigating the damages issue on which Respondents prevailed.

Even if Appellants obtain a reversal of the summary judgment, they
should not be awarded their attorney fees on appeal. Appellants did not argue
for their attorney fees below and should not be permitted to raise fhe issue for

the first time on appeal.” RAP 2.5(a).

7 Appellants claim that the trial court erred in denying their request for fees. (Opening Brief,
p. 2.) However, their citation to the record is to the trial court’s granting of Respondents’
Motions for Summary Judgment, which has no bearing on any request for fees by Appellants.
(MCP 243-45; TCP 326-28.)
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E. Respondents Request Their Attorney Fges on Appeal.

Respondents respectfully request their fees incurred on appeal. The
basis is RCW 4.84.330, the authority addressed in detail above, and the
Agreements. RAP 18.1.

VI. CONCLUSION

Courts are appropriately reluctant to rewrite the agreements of
sophisticated private parties. While Appellants strain to persuade the Court
that they are mere “consumers” and should be given special protection, the
facts indicate otherwise. Consequently, the law places an appropriately high
burden on them before it will rewrite the Agreements. Appellants fail to meet
this burden. The trial court ruled correctly and its order should be affirmed.
Respondents should be awarded their attorney fees below and on appeal.

RESPECTFULLY SUBMITTED this 22nd day of August, 2006.

NOLD & ASSOCIATES, PLLC

M«w

David A. Nold, WSBA #19009
Brian M. Muchinsky, WSBA #31860
Attorneys for Respondents
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