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A. Identity of Answering Parties

Defendants Hyundai Motor America and Hyundai Motor Company
(collectively "Hyundai") hereby answer the Petition for Review of
Plaintiff Jesse Magana ("Magana").

B.  Summary of Grounds for Denying Review

-:JeSSe; Magaiia was severely injured in an automobile accident of
singular violence. Magana asserts his injuries were cause;d by the
| unreasonably dangerous désign _of the seatback of the front passenger seat |
of a ‘1996'Hyundai "Accent," in which he was ai passenger at the time of
the accident. Magana alleges the seatback was too weak to resist the
forces of the accident and collapsed b'abkwaif(is, and he was €j ected out the
back of the Accent. Hyundai contends a seatback strong endligh to
Withéfand the extraordinarily Violent forces of Magana’s accident would
signiﬁcaiitly increase the risk of s.erious injuries in far more common rear
impact collisions. Hyundai alsb contends Magana was ejecfe(i from the
vehicle because he was seated, unbelted, in the rear passenger seat at the

time of the accident. |
A jury found in favor of Magana, and Hyundai appealed. The
Court of Appeals ruled fhat piejudicial erroi' compelled a retrial on
' liability.A On the eve of that retrial, the trial court struck Hyundai's answer

and entered a default judgment as a sanction for discovery violations --

Answer to Petition for Review - 1



specifically, the late disclosure of the existence of so-called "other similar
incidents" (or “OSIs”) involving ‘the seatbacks of all Hyundai \}ehicle
models. The Court of Appeals reversed again, holding there was no basis }
for concluding that the late disclosure had depri.ved Magana of the chance
for a fair trial on his defective design claim, and remanding for the ‘retr.ial
it had ordered four years before.

: Magana asserts that the decision of the Court of Appeals1 conflicts
with this Court's discovery sanctions jurisprudence. In a series of .
decisions beginning \ivith Burnet v. Spokane Ambulance, 131 Wn.2d 484,
933 P.>2d 1036 (1997)', this Court has made clear that a sanction that denies
a party the chance of having a claim or defense determined on the merits
niay not be imposed, unless the Complaining party has been deprived of.
the chance for a fair trial on that claim or defense. The Conrt of Appeals
correctly applied these principles in concluding that ihe trial court vhad :
_ abused its discretion by iniposing the sanction of a default, and this
conclusion is fully supported by the record.

Magana also quarrels With What he sees as an inappropriate

chastisement of his trial coort tactics. In addressing the loss of the January

2006 retrial date, the Court of Appeals observed that Magana's counsel

! Magana’s petition repeatedly disparages the decision as the “2-1 majority
decision,” even though the fact of a dissent has been eliminated as a grounds for review
under RAP 13.4(b).
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contributed to that loss, by waiting as long as they did after remand before -
seeking to reopen discovery of seatback OSIs. This conclusion also was
fully supported by the fecord, and in accord with this Court’s decisions.

C. . ‘Restatement of the Issues Presented for Review

'Magana's petition actually presents just two issues for review:

1. Standard fer Imposing a Default as a Sanction  for
-~ Discovery Violations ' -

Should a trial court strike a defehdant's answer and enter e default
judgment agaiﬁst a-defendant in a civil damages action, es‘ a sanction for
discovery ifiolations, when: (1) the complaining plaintiff fails to establish
that the defendant's misconduct has deprived the plaintiff of e chance fora
fair trial on his: or her claims; and (2) the default deprives the defendant of
its constitutional right to a jury trial? | |

2. Relevance of Trial Tactics In Determining the Appropriate
Scope of a Sanction for Discovery Violations ’

When a trial date must be continued in order to give a complaining
plaiﬁtiffi the opportuni_ty to evaluate discovery materials belafedly
brodﬁeed by the defendant, should a trial court consider the extent rto
which the trial tactics of the eomplang party contributed to the need for
that continuanee, in determining the appropriafe sanction?

D. Restatement of the Case and the Decision Below
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Jesse Magana was a passenger in a 1996 Hyundai "Accent" driven
by Ricky Smith. Magana v. Hyundai Motor America, 123 Wa. App. 306,
309, 94 P.3d 987 (2004) ("Magana I"). Crevsting‘ a hill, Smith saw an -
| oncoming fruck that appeared to be in his lane. Id. _Smifﬁ jerked the .
wheel, causing the car to yaw and leave the vroad. Id. The Accent hit at
.leést.two trees, and went into a violent spin. Id. The resulting centn'fugal
forces threw Magana out the car's rear window, and he sustaiﬁed injuries
leaving him a paraplegic. Id? | |

Thrée yeafs later, .and\one‘ week before fhe running of the statute of -
bliinitations, Magana filed suit. Id. | At the outset of the case, Magana
asserted that his injuries wére due to a'defeét in v_the Accent's -"seating
system." ’See,' (CP 3772-73) (Magana's bresponses to~ ﬁrst discovery’
requests at 4-5). In résponse tQ a request for clarification, Ma'gana.
attributed‘his injuries to an overpowered passenger-side airbag, which he
asserted caﬁsed. the front passenger seatback to ‘fail, resulting in his -
ejéétion .from the vehicle. See” (CP 3833). (Magana's supplemental

discovery responses at 4); see also (CP 3927) (Letter from Magana’s

2 The Court of Appeals in Magana I was careful to identify the question of
where Magana was seated as "[a] major factual issue" and the court did not in any way
suggest that the issue should be treated as having been conclusively resolved in Magana's
favor. See 123 Wn. App. at 310. '
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counsel at 1) (asserting "‘the_ pass‘enger‘airbag...was responsible for Jesse
Magana's injuries"). - |
Priér to this clariﬁcatioﬁ, Magaria had served discovery requests
seeking prodliction of so-called “other similér incidents” (or “OSIs).>
Hyundai objected to the scope of the requeéted _prbduction (which sought
document.s for any seétback-related. "la_vwsuit,"v "claim," "compiaint,"
"notice," or "incident," for every Hyuhdai model daﬁhg back to 1980), and )
" then stated tllére had been no éeatback—reiated personal injﬁry l_awsuits or
'clairris involving Hyundai Accents for thg modei Years 1995-1999. See‘
(CP 3750) (HMA'S ini‘tialirésp‘onse'to Magana's Request for Production
No. 20).* After Magana clarified his theofy of the cése to focus "oh theb

alleged overpowered airbag, he prdpounded airbag  OSI discovery

3 The short-hand term "other similar incidents" can be highly misleading, as it
seems to imply that the matters sought to be discovered in fact involve accidents
substantially similar to the plaintiff's accident. In fact, as both Magana's and Hyundai's
OSI experts agreed, production of raw OSI discovery material is just the beginning ofa
process required to determine whether any of the so-called "similar incidents" actually
involves a substantially similar accident and therefore possibly admissible into evidence
at trial. Compare (CP 2648-49) (Decl. of Lawrence Baron at 3-4, §{ 6-10) (Magana's
OSI expert) with (CP 3267) (Decl. of David Swartling at 6, § 13) (Hyundai's OSI expert).

% The trial court found that this response was willfully misleading because
Hyundai employed what the trial court believed was a misleading definition of the term
"claim," and the Court of Appeals affirmed this finding as within the trial court's
discretion. See Magana v. Hyundai Motor America, 141 Wn. App. 495, 170 P.3d 1165
(2007) ("Magana II'"), 9 35-37. While Hyundai continues to believe that the trial court's
determination is incorrect and rested on a flawed procedure that deprived Hyundai of a
fair chance to address this issue, see Opening Brief to the Court of Appeals at 60-64,
Hyundai does not seek review of this determination. Hyundai seeks to return this case to
the trial court as soon as practicable, for the retrial of liability originally ordered by the
Court of Appeals in July of 2004.
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requests, to which Hyundai responded as it had to" the seatback OSI
requests. See (Cp 3‘850") (Magana's Request for Production No. 21 to
HMC); (CP 3910-11) (HMC's responses to RFP Nos. 20 & 21). |

Following Hyundai's’ initial document pro_duction,s

Magana’s
counsel» then. raiséd several issues concerrﬁng the scope of Hyundai’s'
(iiscdvery'res;)onses, including to the OSI discovery fequests. See (CP
'3928)' (letter.-fror‘n counsel at 2). Di.scﬁssions ensued in accordance §vith
_ the- meetv-vénd-confer requirement of CR 26(i), following whicthuhdai'_s:
'counsel wrote a letter listing four areas “thaf you ;équested We respond
to[.]" See (CP 3707) (Austin Decl. at 5, ﬂ 5); (CP 3939) (letter from
cdui;sel at 1). One area was ziirbag OSlIs, and. couﬁsel's 1efter statevd‘ that
b' Hyundai Woﬁlld produce "claiins relating to aggreséive or vioient
| dgployment of the passenger side airb‘ag in the 1995-1997 Hyundai

Accent." (CP 3939) (letter at 1).5

5 The produc’uon mvolved some 11,000 pages of documents responsive to a
multitude of discovery requests, and was praised as a “good initial production” by
Magana’s counsel. See (CP 3924-25) (letter from Hyundai’s counsel) (describing scope
of initial production); (CP 3927) (letter from Magana’s counsel at 1) (commenting on
Hyundai’s initial production).

6 Hyundai’s counsel said nothing about Hyundai producing anything relating to
seatback OSIs. Hyundai's counsel testified that this correspondence was intended to
"memorialize...the understandings" that he and Magana's counsel had reached. See (CP
3708) (Austin Decl. at 6, continuation of ¥ 20). Magana's counsel testified that the parties
never "arrived at an 'agreement' not to pursue discovery of seatback incidents." See (CP
4791) (O'Neil Reply Decl. at 2, § 5). The trial court found that the parties had not entered
into such an agreement, and the Court of Appeals affirmed this determination as
involving a matter of credibility and therefore within the trial court’s discretion to
resolve. Magana II, 9§ 34. While Hyundai does not agree with this determination,
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_Hyundai preduced the promised airbag OSIs. See (CP 3708) |
(Austin Decl. at 6, q 21); ‘(CP "3946) (copy_ of transmittal letter dated
August 20, 2001); (CP 3942-44) (chart itemizing airbag OSI produetioﬁ). ’
~ Soon thereafter, Magana's "occupant kinemat’ics" expert, Dr. Joseﬁh L.
Burten, testified at his depositien that the.airbag ‘had i)layed ho substantial
role in the failure of the front ‘vpassenger seatback. See (CP 113-16)
(Hyundai ‘memorandum quoting from Burton‘s deposition). The focal
poiﬁt of fhe ease fer trial ’theh became bthe deeign of the eeatback itself. |
. See Magana I at 318 ("Maganas primary trial theory was that, if the .
seatback had been more ngld it would not have g1ven way.. )

The case went to trial in the Summer of 2002. During the tnal '
Magana's counsel, over . Hyundals objection, was perrr_utted to e1101t
- testimony from Dr. Burten about an 'altemafi\}e seat belt design, which
Burton opined could have prevented Magana's ejecﬁoh. Magana Iat311-
- 12. After Hyundai demonsfrated that Burton’s testi‘rriony exceeded the
ecope of his expert opinion disclosed during the vCOurse of discevery
(among ether things, Dr. Burton ,ad:‘rrjlitted he was not a design expert and -

‘was not planning to offer any opinions about design issues), the trial court

Hyundai does not seek review of it by this Court. Hyundai also notes that, while
Magana’s counsel denied the existence of an “agreement,” counsel did not deny that he
never objected to the absence of any supplemental seatback OSI production: when
Hyundai made its supplemental airbag OSI production. ‘
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recc’msideredvits ruling and determined it would strike Burton's testimony
about the alternative seatbelt de_sign.‘_ See id. at 312.7 But over Hyundai's
obj ecﬁon, the trial court agreed with Magana's counsel that the jury would
not be told that the eyidence had been stricken. Id. at 313; see (CP.'3.45v3_ .
v55) (Summer 2002 Trial VRP [XV] 2275:2277:1’7_) (statement by Magana
counsel opposing instructing the Jury that the Burton e_Vidence had been
| stncken because doing so Would "k1nd of highlight it").

By 10-2 votes on the issues of defec’uve des1gn and who sat-where
(proxunate cause) the jury returned a Verd1ct in favor of Magana
awarding h1m $8 064 052 in damages Magana I at 313; (CP 694 96)
(Spec1a1 Verdict Form) Hyundai appealed and the Court of Appeals
' reversed holdmg that the tnal court had erred in fa111ng to 1nstruct the jury
that the Burton evidence had been stricken, and that this error had denied

Hyundai a fair trial: See Magana I at 315-19 (concluding after a

" During principal briefing to the Court of Appeals, Magana made no argument
that the reconsideration decision to strike the testimony was incorrect. See Magana I at
315 0.6 ("Magana does mot argue that the ruling striking Burton's testimony was
incorrect"). Magana belatedly asserted on reconsideration that the trial court and the
Court of Appeals had been misled by Hyundai about the scope of Burton's disclosures,
but did not seek review after the Court of Appeals denied reconsideration. During the
sanctions proceedings before the trial court, Magana again asserted that Hyundai had
misrepresented the scope of Burton's disclosures; Hyundai responded by submitting the
full record of the matter from the first trial, and Magana appeared to have dropped the
point, only to raise it yet again in his answering brief to the Court of Appeals. See Brief
of Respondent at 1 & 59-61. Hyundai rebutted the charge based on the record submitted
to the trial court. See Appellants' Reply Brief at 4-5. The Court of Appeals did not
address the issue. In a footnote to his Petition, Magana claims that "[n]either the trial
court nor the appellate court in this second appeal resolved this dispute” (see Petition at 4
n. 1) but does not seek review on this ground

Answer to Petition for Review - 8



"comprehensive examination of the record" that there was "at least a
substantial possibility that the error affected the verdict")._ On
reconsideration the court amended its decision to clarify that the retrial |
vtfould be limited to liability issues. See id. at 319 n.9.

| _Magana did pot petition for review, and the matter returned to the
frial court On May 23, 2005, the trial court set a retrial commencement
~date of .tanuary 17, 2006. (CP 4024) (retrial setting notice). Some four
months Iater (on September 13, 2005), Maganas counsel made their first |
request to Hyunda1 to "update" Hyunda1 $ responses to several d1scovery‘
requests, mcludmg those related to seatback OSIs (but not those related to
airbag OSIs). See (CP 4032-33) (letter from counsel at 1:—>2). : Counsel’
_ speciﬁcallyp’requested that Hyundar include seatback OSIs involving the.
nElantra," a different model of Hyundai‘ vehicle, asserting that the Elantra
recliner mechanism was sirniiar to the Accent ‘mechanism and this Was
enough to Justlfy discovery. (CP 4032) (letter at 1)

Although Hyunda1 disagreed that the srrmlanty of recliner
mechanism rendered the seatbacks themselves substantially similar,
Hyundai. nonetheless updated its ‘responses to inciude seatback-related
personal mJury lawsuits or claims for both the Accent and Elantra. See :
(CP 4050) (letter from counsel at 1). On October 25 2005, Hyunda1

produced documents relating to a lawsuit filed in July 2002 and alleging a
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seatback failure in a 1999 Accent (the Bobbitt lawsuit), and
correspondence ‘from an attorney dating from Sépterhber 2000 and
| allegihg a seatback failure in a 1995 Elantra for which no lawsuit was ever
; filed (the Dowling claim). See (Cp 4053) (leﬁér from counsel); (CP 4054-
60) (dobuments),- ‘Hyundai also reneW;:d its objection to the full écope of
Magana's 'seaﬂsack OSIrequest. -See (CP 4050-5.v1),(létterfrom counsel). -
. - Magaﬁa moved to compel, demanding 'prddu»ctiqn of all documenfs
: relétihg tb any Séatbéék OSI (Whether lawsuit, clai_m, complaint, notice, or
| incidént) for ever{y Hyundai médei dating back to 1980. See (CPv 787-830)
(motion and supporting papers). Oﬁ November 7 the tr_iali"coﬁrt gfanted
‘ thé motion, see VRP CNQV. 7, 2005) 17 :12-16 (colquﬁy 1vbe‘clween court and
! counsel), and on Novérhbe_r 18 the court clarified its intention that Magana
W;,S‘ to _sea;ch its coﬁsufner 1-800 hotline computer record database.as Weli
- as ité lawsuits records, and pfoduce documenté vrelatin.g'_ to consumer
i » coniplaints as weil as legal claims. See (CP 961-62) (court's drder
comp‘elling‘pifodﬁctvion). On Noﬁzember 21, Hyundéi broduced documents
concerning v‘so.me 15 seatback-related lawsuits and claims (attorney
demand letters) involving models other than the Acce;nt and Elantra. See
(CP 1027) (Cavanaugh Decl. at 2); (CP 2353-54) (O'Neil Decl. at 3-4); see
also Exs. 11-22, 24, 26 & 29' (extracts from the lawbsuits and claims

produced on November 21). On December 1, Hyundai supplemented this
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production with several boxes contéining poliée reports, expert reporté,
deposition transcripts, énd photographs, and als.o produced the first set of
| recprds generated from the search of its consumer hotline database. See
(CP 1027) »(Cavane.lugh Decl. at 2).8
- Had Magana's CO.unsel. sought the update of seatback OSI -
.diSCOVéfy éhortly éftef the setting of the January 2006 retrial date in May
2005, a process of discussion and'motiqﬁs précﬁce similar to what actuélly‘
énsued wbﬁld have put'the OSI discbvery materials in cou;risell'.s hands by
Labor Day 2005 - vv-vhic‘h, as.Magana tacitly admits in his Pétition for
Review, would have left sﬁfﬁci_ent time to .re\.fiew and évz;luate the,
ﬁateﬁals before the schédﬁled rétr_ial stalff date of Jahuary 2006. S’ee
Petition at  18 (Ci_tihg testimony of Mr. David‘ lSWartling). Instead,
Magan_a'é counsel Waited until after Labor Day 2005 to Se¢k an update of
sea‘tBack ,OSI_i disco'very,i aﬁd then insisted Hyundai produce documents
| well beyond the écope of What Hyundai had pfeviously producedi‘ The
result Waé a vsubsta:n_tial production of raw OSI discovery material just

~weeks before trial, and Magana's experts admitted they could not

8 Hyundai’s information systems staff reconstructed software in order to restore
access to older complaint records.that had been stored on backup disks after a computer
conversion. See (CP 1028-30) (Dowd Decl. at 1-3, Y 2-8); (CP 1721-22) (Supp. Dowd
Decl.). - All responsive hotline records were produced by January 5, 2006. See (CP 3303)
(Vanderford Decl. at 6,  2); Ex. 44 (letter from Hyundai counsel Heather Cavanaugh,
dated January 5, 2006, at 2). .
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determine the material's actual value to Magana's case in time for the
’scheduled Ianuary 2006‘ retrial. | See (CP 2665-66) (Decl of Magana's
~design defect expert Stephen Syson at 3-4, 7 11-12 & 14); (CP 2669-
2770) (Decl ofDr Burton at 3-4, 99 10- ll & 14).

Magana could have sought a contmuance to allow sufficient time
to evaluate the OSI materi‘éls. Instead, Magan'e moved for the striking of
Hyundai's answer and the entry of al default judgment in the amount of the

| original Ver:dict:. Mage.na claimed he was prejudiced in his preparation for
the retrial because he lacked the time required to determine' whether any of
vthe recently produced OSIs could be admitted into evidence. See (CP
2331- 35) (memorandum in support of motlon for default at 23 —27) When
| Hyundai responded fhat the 1nab111ty to determine adm1$31b1llty in time for
a January 2006 trial meant that the putative value of the OSIs to ‘Magana's :
.. case also could not be determlned W1thout further 1nvest1gat1on see, e. g ;.
(CP 3267) (Swarthng Decl at 6, 9 13), Magana replied by raising the issue
of "‘staleness," asserting that the delay in disclosing the existence of the
OSls had cost him _the chance to _‘,establish the substantial similarlty
required for admissibility.
To support his Staleness claim, Magana testiﬁed about the results
of calls he had made using telephone numbers listed on some-of the OSI

documents produced by Hyundai. See VRP (Jan. 17, 2006) 90:2-94:14
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(Magaﬁa’s testimony); Ex. 1 (list of ﬁ)hone calls m_ado by 'Ma.gana).'
Magana also called Ms. Nikki Holcomb, a local a:fea resident, to testify
about hor loss of a séatback she had saved for se&éral years after a 1996
accident. See VRP (Jan. 17, 2006) 98:3-111:16 (examihation by' oouﬁsel |
fof ,Ma_l_gana ‘a_nd Hyundai). Magana's tostimoriy, hoWeVerb ,ciomplete_lyb -
failed to establi_sh the loss of any evidence aotually essential 'to determine _
the substaﬁtial' similarity of any acci_dent,‘v and Hyundai showed that _ |
vMogana;si limited inVestigative efforts were in_sﬁfﬁciont to” es_tébiiSh
‘whether key evidénce had actually béen lost due to the passage of. timo.; v
See (CP 5495-96) (Bennet Decl.); (CP 57);51-62) (Runyan Decl). And Ms.
Holcomb’é answers to ques'tions,‘ about the facts of her v;accident were
: sufﬁcient to esfa‘blish that it was not suBstantioHy similar to_ Magana's,
thereby 'discrediﬁng Magéna’s assertion that the 1oss of the soatback,itself |
héd prejudioed Maganav in any Way; vSee (CP 55_76—77j (Blaisdéll Decl. at-
5-6, w 12_-16).' | | o | |
B Tl.iévtrial court struck Hyﬁndai’s answer aod entered a default
judgmont 1n the amount of the original verdict. See _(CP 5341—44)
(judg,me]:lt).9 Hyundai appealed, and the Court of Api)eais héld that the

trial court's finding of substantial prejudi.ce was unfounded and the trial

® The court also ordered that Hyuhdai would be liable for prejudgment interest »
from the date of the first verdict, and awarded to Magana the attorney’s fees and expenses
incurred in bringing the motion for sanctions and for the related evidentiary hearing.
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“court's choice of the sanction of defanlt therefore an abuse of discretion, |
citing' this Court’s decision in Burnet. See Magana II, 9 41, 43, 45-51.
The court 'reversed the default judgment and_vrer'nande(li_ for the retrial
originally ordered by the court in 2004. Id. ﬂ 51.10

E. Grounds for Denv1ng Pet1t1on

1.  The Court of Appeals' Decision Is Fully Consistent with |
this ~ Court's Decisions _Establishing the Rules For
Determining When A Trial Court May Impose The

Sanction of Default for Discovery Violations, as well as =

" with the Decisions of the Court of Appeals Am)lvlng Those
Rules ‘

Magana asserts that the deeision of the Conﬁ of Appeals to vacate
the 'tri’al court's defauit jndgment conﬂliets‘ Wlth severalvdecisions of this
Court and the Court of Appeeis. See Petition at 13-16. Yet Magana does
'not‘so much as mention the three decisions of this Couﬁ .nvhich have laid
g down the basic pnn01p1es govermng when a default Judgment naay be
.1mposed as a sanction for a dlscovery v1olat10n Starting with Burnet .
Spokane Ambulance 131 Wn.2d 484, 933 P.2d 1036 (1997), continuing

Wlth szers V. Washzngton State Conference of Mason Contractors 145

10 Contrary to Magana's assertion in his Petition, see Petition at 11, the Court of
Appeals did not affirm the trial court's discovery violation findings pertaining to either
the Acevedo case or a supposed "pattern of lack of compliance with discovery
obligations" ostensibly demonstrated by Hyundai's conduct in the Parks case from
Georgia. Magana cites 31 of the decision in support of this assertion, but the court says .
nothing in that paragraph about either 4cevedo or Parks. Instead, the court's discussion
of these matters is found in 9 40, and there the court did not affirm the findings pertaining
to these matters but held only that "any error related to th[o]se findings is harmless"
because the findings "do not affect the validity of the trial court's legal conclusions." See
. Magana II, 1 40 (citation om1tted)
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Wn.2d 674, 41 P.3d 1175 (2002), and culmiriéting with Méyer v. Sto
Industries, Inc., 156 Wn.2d 677, 132 P.3d 115 v(2006),vthis Court has made
clear that a trial ceurt may not impose sanctions that go beyond a -
monetary penalty unless the complaining party establishes that not\hing
less than the »preposed s'anctvvion'will cure the prejudice caused by the
- discox'/ers.f violatien in question.'! |
: The Court of Appeals concluded that the default must be reversed |

»b'ecéuse Magana had not established:that he had been depﬁved ofa ch.ance .
| ef a fair trial on his claims because of é.ny late productien of seetback OSI. |
d1sco§ery Magana s Petition 1mp11es that the value of so-called other
v 51m11ar m01dents” dlscovery is self—ev1dent when in fact the produchon of
such material »is only the first step in a process that may -- but often does
ot -- lead to the admission of such matters at trial. As the Texas Supreme
~ Court feeently eautionedi | |
.. .product defects 1ﬁus_t be vpreved; they-caﬁnbt simply be
inferred from a-large number of complaints. If the rule

were otherwise, product claims would become a self-

 fulfilling prophecy -- the more that are made, the more
likely all must be true.

' This conclusion reflects our state’s long-standing preference to see cases
resolved on their merits, and the constitutional mandate to keep the right to jury trial -
. inviolate. See, e.g., Griggs v. Averbeck Realty, Inc., 92 Wn.2d 576, 581, 599 P.2d 1289

- (1979) (merits); Sofie v. Fibreboard Corp., 112 Wn2d 636, 656, 771 P2d 711, as
amended, 780 P.2d 270 (1989) (Jury trial).
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Nissan Moz;‘qr Co. v. Armstrong, 145 SW3d 131, 142, 47 Tex. Sup. Ct. J.
955 (2004) (reversing and remanding »fo"r a new ftrial). Here, Magana's .
own experts testified they could not determine the value ef the raw OSI
dis'covery' material to Magana's case 1n the time femaining between the
prednction of that material and the J anuary 2006 .ret'rial date.

: 'The Court of Appeals’ decision is ‘entirely consistent with this |
Cburt's:sanctions jurisprudence, as laid down in Burnét and it.s pregeny.
Magand assefts' a conﬂict W1th thiS Conrt's deeision in‘Washington State
o Physzczans Insurance Exchange & Assdczatzon . Fzsons Cofp ; 122’
Wn.2d 299, 858 P 2d 1054 (1993) See Pet1t10n at 13. Yet the quest1on of.
when a tnal court m1ght g0 beyond 1mposmg a monetary sanction for
.dlscovery v1olat10ns was not addressed in Fi isons. Magana also asserts a
’ ‘conﬂict With several Court of Appeals_decision’s afﬁrming the imposition}

, ‘of defaulfs. See Petition at 15. Yet all but one of these cases involve’d a

_ 12 Magana also asserts a conflict with this Court's decision in Thompson v. King
Feed & Nutrition Service, Inc., 153 Wn.2d 447, 105 P.3d 378 (2005), based on what
Magana describes as Thompson's explication of the duty to seasonably supplement
discovery requests under CR 26(¢). See Petition at 16. Magana has confused Justice
Ireland's discussion of that point of law with the actual decision of the Court on the
sanct1ons issue presented in that case.  Justice Charles Johnson joined Justice Sanders'
opinion on the sanctions issue, making Justice Sanders' opinion the decision for a
. majority of the Court on that issue. See 153 Wn.2d at 464 (op. per C. Johnson, J.). In
that opinion the majority reversed the imposition of sanctions, and nothing in that opinion
is in any way in conflict with the Court of Appeals' decision in this case. Magana also
asserts a conflict with the Court of Appeals decision in Seals v. Seals, 22 Wn. App. 652,

590 P.2d 1301 (1979). See Petition at 16. Yet the Court of Appeals in Seals actually
reversed the imposition of sanctions (involving an ostensible - violation involving
responses to requests for admissions), and nothing in that decision is in any way in
conflict with the Court of Appeals decision in this case.
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failure not only to answer diScovery requests material to the opposing .

party's. case but also a farlure to comply with subsequent trial court orders -
, compellmg that discovery.”? And in the one case Where a default was

imposed Without a violation of a court order compelling compliance with
_ discoyery obligatlons, the discovery at issue‘ bothvindisputably supported
the plaintiff's case and had .be.en at least partiall'y "lost" under.
’ cneumstances suggestmg a dellberate attempt to deny the plaintiff access.
to 1t Here, Hyunda1 comphed Wlth the trral court’s order to produce N
Moreover Magana falled to estabhsh that any delay in that product1on had
rendered any of the OSIs "stale " or that only a default could effect1vely
‘ address any staleness" problem.. | |
| In the face of his failure to prove that heb.ha-d been depn’ved of the
| chance o_f a fair trial on his cl’ai_ms,» Magana essentially asks this CoUrt to
grant reyievy and rule that beyond a cettain pomt the sear’ch‘ for the truth of -
a dlspute must y1eld to the passage of time.. See Petltlon at 19. Telhngly,

Magana does not even try to claim that thls Court has ever held that the

13 See Rhinehart v. Seattle Times Co., 51 Wn. App. 561, 573-78, 754 P.2d 1243,
review denied, 111 Wn.2d 1025 (1988); Anderson v. Mohundro, 24 Wa. App. 569, 573- .
75, 604 P.2d 181 (1979), review denied, 93 Wn.2d 1013 (1980); Associated Mortgage
Investors v. G.P. Kent Constr. Co., 15 Wn. App. 223, 228-29, 548 P.2d 558, review
demea’ 87 Wn.2d 1006 (1976)

" See szth V. Behr Process Corp., 113 Wn. App. 306 314- 16 54 P.3d 655

(2002), (CP 2586, 2590-91 & 2593-94) (trial court's oral rulmg in Smith, submitted by
Magana in support of his motion for default).
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mandates of due process shvoul'd be set aéide merely because of sheer delay
in getting a dispute resolved on its me‘rits.15 Moreover, Magana;s
argument based bn delay paints a decidediy on'e-vsidedv picturé of the
.céusAes' for why this case is stili pending in the Washington c':our_“tvsystem,
eleven Yeairs after the accident in which he was injured. Magana’s‘ coﬁnsel
 waited uﬁtﬂ oﬁe week b‘eforev the three year statute of lirrﬁtations had run |
before ﬁliﬁg'suit. The case then proceeded With reasbnéble dispatch' anci a
tﬁal was held in the‘ Summer of 2002. Andthe résult of that tﬁal Wpuld
hax@ Séen the érid of this case, had Magaﬁé's counsei either not wrongfully
'interjbected an a‘llternatet theory of design in violatioﬁ of be:xpert Witnéss
disclosﬂres, or not ijeéted to the t‘riall court tel.lihg. the jury that the
evid_énce suppoi‘ting»tﬁét altérhate theory had been stricken. For Without
. eitﬁer errdf, and assﬁming Mégaﬁa had étill prevailed before the Jury, the: :
’ Cou;rt of A‘I»)pfcals would have affirmed the resulting judgment Qh the jﬁry's
Qérdic_t in,l_:vlagana"s favor, and -th_is case would have ended at the latest _

with the denial of a Hyundai petition for review some time in 2005_.

15 The only authority Magana does cite is Judge Bridgewater's dissent in this
case, which in turn cited to the Court of Appeals decision in Gammon v. Clark Equipment
Co., 38 Wn. App. 274, 686 P.2d 1102 (1984), aff'd, 104 Wn.2d 613, 707 P.2d 685 (1985).
See Petition at 19, citing Magana II, 9 83 n.39. But in Gammon the Court of Appeals
vacated the default and remanded for a new trial because the materiality of the
wrongfully withheld discovery could not be determined given the record before the court.
See Gammon, 38 Wn. App. at 282 ("It is precisely because we cannot know what impact
full compliance would have had, that we must grant a new trial").

Answer to Petition for Review - 18



Instead, the judgment or1 the jury's verdict had to be vacated and the case
remanded for a retrial on liability. - |
N And When Magema_ then chose to reopen the rssue of seatback OSI -
| d1scovery, and compelled Hyunda1 to produce records of every kind |
| pertalmng to every Hyundar ‘vehicle model smce 1980 had Magana
B sought a-cor_ltmuance to determine the true import of this raw d1scovery
' ‘mat_e-rial' irrstedd of :d_em'anding then and there that Hyurrdai be defaulted,‘
'- the. parties might' very well have bheen abi_e to sort through th.at mateﬂal
v an da retnal held well before the end of 2006. Instead, Magana demanded
'--"arld} got -- a default, H_yurldai vrfas again compelied to ar)'peal, and the
’ Court of Appeals was for’the second time compelled by prejudicial error
- to set a31de the trial court's Judgment and remand for the retnal on 11ab111ty
: »Ithat the court had originally ordered in the Summer of 2004. And mstead
o of acceptmg this determmatlon and returmng promptly to the trial court
for that retnal, Magana has petrtroned this Court ‘for review. _leen this
record, VMagaha hes 1o claim whatsoever to haue this Court S0 much as
‘entertain the hotion that Hyuridai's due process and jur;r trial rights should
‘be set aside because Magdna_ has waited too long for justice. | |
2. The Court of Appeals Gave Proper ‘Weight to the Impact of

the Timing of Plaintiff's Decision to Pursue Production of
~ the Discovery At Issue
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Magana also takes issue with the Court of Appeals giving Weight
~ to the timing'of his decision to reopen seatback OSI discoyery. Yet all the
: Court of Appeals did was apply the principle recognized by this Court in
F isons that a party complaining of discovery violations still has the duty to
.mitigate; and that a lfailu‘re to nntigate may be considered in ‘fa_shioning '
- sanction's See 122 Wn.2d at 356. Moreove'r' the evidence established that
Magana Would have been able to evaluate the seatback 0SI d1scovery in
time for the January 2006 trial date, 1f he had not delayed re- opemng the o
issue for several months after the case had been remanded and the retrial
date had been set. | | B |
F. Conclusion -
| - Magana’s Petition should be denied; and‘ the case returned to t_he.'
trial co'urt‘ for the retr*ial 'of‘ liability original'ly ordered by the Court of R
Appeals in July of 2004. |

DATED this j}_ day ofMarch 2008.
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(206) 574-6661
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America and Hyundai Motor Company
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