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SUMMARY

This appeal presents two basic issues to the Court. The first
is to determine the scope of insurance coverage provided to a
general contractor under specific language in a “completed
operations” policy endorsement. Second, the Court is being asked
to decide the duty of an insurer, in a reservation of rights case, to
update its coverage position to its insured throughout settlement
negotiations and particularly as of the date of settlement of the
underlying case it is defending.

ASSIGNMENTS OF ERROR

1. The trial court erred when it determined as a matter of law that
coverage claims involving property damage to subcontractor work
were barred by a Broad Form Property Damage Endorsement
excluding coverage for damage to “work performed by the Named

Insured,” a general contractor. CP 87.

2. The trial court erred when it determined as a matter of law in its
July 8, 2005 Order that Enumclaw’s conduct did not constitute bad

faith. CP 1317.



3. The trial court erred when it determined as a matter of law in its

July 8, 2005 Order that Mutual of Enumclaw’s conduct did not

violate the Consumer Protection Act, ch. 19.86 RCW. CP 1317.
ISSUES PRESENTED

1.1 Whether under Washington rules of construction the UMB

3011 exclusion for “property damage to work performed by the

Named Insured” is unambiguous, and only excludes coverage for

property damage to work performed by the Named Insured.

2.1  Whether an insurer who refuses at the eleventh hour to fund

a negotiated settlement and who also fails to deny coverage and

give its basis for doing so has breached its duty of good faith.

22  Whether an insurer who fails to update its insured through

settlement negotiations in an underlying case, and who fails,

pursuant to WAC 284-30-330(13) to provide the basis for its refusal

to settle the underlying case, has acted in bad faith.

2.3 Whether a policyholder and its assignee are entitled to know

as of the date of a mediated settlement either that indemnity would

be forthcoming or that the insurer would deny coverage and the

basis for the declination.

2.4 Whether an insurer who refuses to fund a reasonable

settlement and knowingly exposes its insured to increased liability



has failed to consider the financial interests of its policyholder equal
to its own as required by Tank.
2.5  Whether an insurer who violates the minimum standards for
fair claims settlement set forth at WAC 284-30-300 has acted in
bad faith.
2.6 Whether an insurer whose conduct constitutes bad faith is
estopped from denying coverage, even where the coverage issue
was resolved against the insured.
3.1 Whether Enumclaw’s actions also violated the Washington
Consumer Protection Act.
STATEMENT OF THE CASE

Sundquist Homes, Inc. (Sundquist) is a local builder of
homes, apartments, and condominiums since 1976. CP 185.
Since its inception, Sundquist has employed a project manager,
superintendent, and the occasional laborer; otherwise
subcontractors perform the actual construction work. CP 186.
Accordingly, any liability claims asserted against Sundquist for
property damage would typically be based on problems with work
performed by subcontractors and to work completed by

-subcontractors. CP 186.



Sundquist had been insured with Mutual of Enumclaw
(Enumclaw) beginning in 1978 for builder’s risk insurance, which
provides first-party coverage for damage occurring to buildings
during the course of construction. CP 186. In 1981, Sundquist
purchased from Enumclaw liability coverage for third party claims
for bodily injury or damage to property. CP 186. Sundquist
specifically purchased “completed operations” coverage for future
lawsuits that might be brought against it after its buildings were
completed and sold. CP 186. Sundquist paid additional premiums
for the “completed operations” coverage. CP 71; 102.

Sundquist met with insurance agents, usually annually,
sometimes more frequently, and discussed the nature of the
company’s insurance needs and concerns regarding liability and
coverage with respect to its expanding business. CP 188.
Enumclaw agents sold Sundquist coverage under a comprehensive
general liability policy (CGL) and an umbrella policy, which were
renewed annually by certificate. Sundquist understood that the
umbrella policy provided broader coverage and higher liability limits
than the primary policy. CP 192.

In 1993, Sundquist specifically discussed with Enumclaw

agents its concerns regarding the upsurge in construction defect



lawsuits being filed against contractors. CP 189-90; 548.
Sundgquist understood its policies with Enumclaw might not cover
property damages to any work specifically performed by Sundquist.
CP 190. But based upon representations by Enumclaw agents,
Sundquist believed the policies it purchased provided coverage for
préperty damage to and arising out of work performed by
subcontractors. CP 190.

The Red Oaks Condominium in Lynnwood, Washington is a
| Sundquist project, completed exclusively with subcontractor labor.
At the time of construction, Sundquist was insured under primary
and umbrella policies issued by Enumclaw. Sundquist substantially
completed Red Oaks condominium by mid-1999. CP 23, 29. By
early 2002, defects with Red Oaks condominium were suspected.
CP 824. It had become apparent that construction methods and
materials used by various subcontractors had failed to prevent
water from seeping into the structure of the Red Oaks buildings and
caused substantial propérty damage to the structure and sheathing.
CP 19; 775-781. |

From May 2002 until April 2003, Sundquist and the Red
Oaks Condominium Owners Association (Red Oaks)

unsuccessfully attempted to reach an agreement to repair the



buildings. CP 824. Sundquist notified Enumclaw of the problems
with Red Oaks in February 2003. CP 935.

Enumclaw appointed Jeff Frank of Bullivant Houser Bailey to
represent Sundquist in April of 2003. CP 936. Sundquist and Red
Oaks, with Enumclaw’s approval, executed an ER 408 agreement
in September 2003. CP 819. The purpose of the agreement was
to avoid costly litigation and timely resolve Red Oaks’ complaints.
The agreement provided that an independent engineer would
inspect the buildings and define the scope of necessary repairs.

CP 819-19. Then, two independent contractors were to bid on the
repairs. CP 820. After the bids were submitted, the parties were to
attend a one-day mediation to determine the final costs to setfle the
dispute. CP 820. Enumclaw chose the independent engineer and
contractors, and agreed to fund the cost of settlement negotiations.
CP 946.

Two months after the parties executed the ER 408
agreement, Enumclaw sent to Sundquist a letter accepting tender
of the defense of Red Oaks’ claims and, for the first time, reserving

its right to deny coverage under the policies at issue.! CP 44-49.

! Enumclaw sent a reservation of rights letter to Sundquist in August 2003 with
respect to similar property damage claims being made by the Barrington



Enumclaw identified the “your product” exclusion in the CGL, but
failed to identify the umbrella policy exclusion for “work performed
by the Named Insured,” referred to as the “your work” exclusion, as
a possible basis to deny coverage. CP 47.

In accordance with the ER 408 agreement, the appointed
engineer completed the investigation and scope of repairs and two
contractors submitted bids. The proposed settlement for the
repairs negotiated by the parties was in the neighborhood of 1.2
million dollars and fell well within the Sundquist policy limits. CP
047-948. Dave Michlitsch, the Enumclaw claims representative
coordinating the defense, evaluated the proposed settlement and
found it to be reasonable. CP 940, 947-48. The ER 408 mediation
was scheduled for March 4, 2004. CP 938.

Despite the fact that it did not deny coverage, Enumclaw
refused to settle Red Oaks’ claims. Three days before the
scheduled settlement conference, Michlitsch informed Sundquist’'s
defense attorney, Jeff Frank, that he had no settlement authority for
Red Oaks’ claims. CP 1272.

The mediation process having failed, the process converted

to one of arbitration. CP 820. Enumclaw twice attempted to

Condominium Homeowner's Association. CP 1119-1121. Enumclaw settled the
Barrington claims in 2004.



intervene in the arbitration between Red Oaks and Sundquist in
order to gather information it could use to defeat coverage. CP
875-878. Because Enumclaw would provide no settlement
authority, Red Oaks terminated the ER 408 agreement.

Red Oaks filed suit against Sundquist at the end of March,
2004. CP 16-22. Red Oaks asserted statutory claims for breach of
the implied warranty of quality, violations of the Washington
Condominium Act, RCW 64.34 et seq., and violations of the
Consumer Protection Act, RCW 19.86. CP 20-21. Sundquist
agreed to settle Red Oaks claims for $1,948,000, including attorney
fees. Red Oaks agreed to take an assignment of Sundquist’s
claims against Enumclaw and the subcontractors in exchange for a
consent to judgment. Sundquist assigned all remaining claims to
Red Oaks, including its bad faith and Consumer Protection Act
violation claims. A court approved the settlement as reasonable.
Enumclaw unsuccessfully challenged the reasonableness

determination. See Red Oaks v. Sundquist, 128 Wn. App. 317, 116

P.3d 404 (2005).
At the time Red Oaks agreed to take the assignment,
Enumclaw had not updated its coverage position since November

2003 — it neither denied coverage and provided its reasons as



required by WAC 284-30-330(13), nor did it identify the UMB 3011
“your work” exclusion as a potential basis to deny coverage.

Rather than seeking judicial clarification of its obligations
with respect to the coverage issues in a declaratory judgment
action, Enumclaw waited until Red Oaks filed suit to assert
coverage as a defense to Red Oaks’ claims.

Enumclaw moved for summary judgment on coverage
issues near the end of 2004. CP 1402-1424. |t argued the “your
products” exclusion of the CGL policy and the “cost of repair”
exclusion in the umbrella policy barred coverage for the claimed
damages. With respect to the CGL, the trial court resolved the
coverage issue in favor of Enumclaw. Nevertheless, the court's
ruling specifically did not preclude coverage under the umbrella
policy. CP 702. This Order is not at issue in the appeal.

When Enumclaw failed to have the case dismissed under
the “your product” and “cost of repair” exclusions identified in its
reservation of rights letter, Enumclaw examined the umbrella policy
for the first time to find other language that might defeat coverage.
In June 2005, the trial court granted Enumclaw’s second motion for
summary judgment on the coverage issue under the umbrella

policy “your work” exclusion. CP 898-900.



Red Oaks immediately moved for summary judgment on the
remaining bad faith and consumer protection act claims. CP 901-
927. It was, and remains, Red Oaks’ contention that Enumclaw’s
actions violated several WAC provisions for the handling of claims
and demonstrated greater concern for its own financial interests
than those of its policyholder. CP 1311-1315. Enumclaw stipulated
to all facts alleged by Red Oaks but argued, essentially, that there
was no bad faith because coverage for the underlying claims were
resolved in its favor. CP 1095-1114. The trial court entered
summary judgment in favor of Enumclaw and dismissed Red Oaks’
lawsuit with prejudice. CP 1316-1317. Red Oaks appeals.

ARGUMENT

The appellate court reviews summary judgment de novo. All
facts and inferences must be viewed in the light most favorable to
the non-moving party. Summary judgment is inappropriate if
reasonable minds could reach more than one conclusion. Safeco v.
Butler, 118 Wn.2d 383, 394-95, 823 P.2d 499 (1992).

A. The umbrella policy does not exclude coverage for
property damage to work performed by subcontractors.

During the course of litigation, Enumclaw sought on two

separate occasions to deny coverage for Red Oaks’ claims. In

10



2004, Enumclaw moved for summary judgment under the “product”
exclusion in the CGL policy and the “cost of repair” exclusion
contained in the umbrella policy. CP 1402-1424; Appendix A.
Enumclaw had identified these exclusions in its November 2003
reservation of rights letter. CP 44-49; Appendix B.

The trial court determined the CGL provided no coverage
because “a builder’s building is its product for purposes of a product
exclusion found in the relevant CGL policy as a matter of law.” CP
702. This conclusion is consistent with this court’s opinion in

Enumclaw v. Archer Construction, 123 Wn. App. 728, 97 P.3d 751

(2004). This Order is not at issue on appeal.

The trial court, however, explicitly rejected Enumclaw’s claim
that the “cost of repair” exclusion in the umbrella policy also
excluded coverage. CP 701-702. In short, the trial court effectively
concluded there was still coverage for Red Oaks’ claims under the
umbrella policy. See Appendix A.

Undeterred, Enumclaw again moved for summary judgment
in June 2005 arguing no coverage under the umbrella policy. CP
898-900. Now, for the first time, Enumclaw relied on a provision in
‘the Broad Form Property Damage endorsement that was intended

to supercede the narrower exclusions in the umbrella policy itself.

11



See CP 71-87; Appendix A. The trial court was persuaded by
Enumclaw’s argument that the work of subcontractors merged into
the work of Sundquist for purposes of the completed operations
“your work” exclusion. As explained below, this is error and should
be reversed.

1. The policy language is unambiguous and only

excludes coverage for damages to work performed by

the Named Insured.

Determining whether coverage exists under an insurance
policy is a two step process; first the insured must show its loss is
within the scope of the policy’s insured losses; then the burden

shifts to the insurer to show the loss is excluded by specific policy

language. McDonald v. State Farm Fire & Cas. Co., 119 Wn.2d

724,731, 837 P.2d 1000 (1992). Here, there is no dispute that the
loss is within the scope of the policy’s insured losses — the issue is
whether Enumclaw has met its burden of establishing the loss falls
within the “your work” exclusion. [t has not.

The interpretation of an insurance policy is a question of law

reviewed de novo. Alaska Nat. Ins. Co. v. Bryan, 125 Wn. App. 24,

30, 104 P.2d 1 (2004). Insurance policy language is interpreted as
it would be understood by an average person and in a manner that

gives effect to each provision. Schwindt v. Underwriters at Lloyd'’s

12



of London, 81 Wn. App. 293, 298, 914 P.2d 119 (1996). Insurance
contracts are unambiguous if they are subject to only one

reasonable interpretation. Findlay v. United Pacific Ins. Co., 129

Whn.2d 368, 917 P.2d 116 (1996).
An umbrella policy does not simply provide excess coverage
for amounts exceeding CGL. policy limits, but protects against gaps

in the underlying policy. See Prudential Property & Cas. Ins. Co. v.

Lawrence, 45 Wn. App. 111, 119, 724 P.2d 418 (1986). In
Sundquist’'s umbrella policy, Enumclaw promised to “indemnify the
insured for ultimate net loss in excess of the retained limit or
underlying limit, whichever is greater, which the insured may
sustain by reason of liability.” CP 72 (emphasis added). The
Sundquist policy specifies the “retained limit” is the amount of
ultimate net loss resulting from any one occurrence not covered by
the underlying insurance. CP 74. Thus Sundquist’'s umbrella
policy, like umbrella policies generally, provides:

primary coverage in areas which might not be

included in the basic coverage, since it is the intent of

the company to afford a comprehensive protection in

order that such peace of mind may truly be enjoyed.

In those areas, such coverage will, in fact, be primary.

Lawrence, 45 Wn. App. at 119, quoting 8A J. Appelman, Insurance

§ 4909.85, at 452-53 (1981).

13



The basic umbrella policy Enumclaw sold to Sundquist
clearly excluded coverage for damage to both the general
contractor's work, as well as to work of subcontractors. The UP-2
Basic Umbrella Form provides:

This policy does not apply:
(d) to property damage to...

(1) goods or products (including any container
thereof) manufactured, sold, handled or distributed by
the named insured, or by others trading under his
name, or premises alienated by the named insured,
arising out of such goods, products or premises or
any part of such goods, products or premises;

(2) work performed by or on behalf of the
named insured arising out of the work or any portion
thereof, or out of the materials, parts or equipment
furnished in connection therewith|[.]

CP 75 (emphasis added).

But Sundquist also purchased a Broad Form Property
Damage endorsement, or UMB 3011, that explicitly replaced the
umbrella policy’s property damage exclusion. CP 87. The UMB
3011 omits entirely the “goods or products” exclusion. With
respect to the “your work” exclusion, the words “or on behalf of" are
deleted: |

With respect to the COMPLETED OPERATIONS

HAZARD to Property Damage to work performed by

the Named Insured arising out of the work or any

portion thereof,-or out of materials, parts; or -
equipment furnished in connection therewith.

14



CP 87 (emphasis added).?
Courts interpreting insurance policies look to the definitions

provided in the policy itself. Kitsap County v. Allstate Ins. Co., 136

Wn.2d 567, 576, 964 P.2d 1173 (1998). The umbrella policy
issued by Enumclaw defines “named insured” as “the person or
organization named in the declarations”. CP 72. The person or
organization named in the declaration is Sundquist Homes Inc. and
its owners. CP 71. The policies that Enumclaw issued to
Sundquist omitted the reference to work performed “on behalf of”
the Named Insured in the Broad Fonﬁ Property Damage
endorsement.

It is a fundamental rule of construction that courts will not
disregard language used by the parties and will give effect to all

contract provisions. Morgan v. Prudential Ins. Co. of Am., 86

Whn.2d 432, 434, 545 P.2d 1193 (1976); Better Financial Solutions,

Inc. v. Transtech Electric, 112 Wn. App. 697, 51 P.3d 108 (2002).

The only reasonable interpretation is that the “your work” exclusion

2 In its June 2005 Summary Judgment order, the trial court specifically resolved a
second portion of the Broad Form endorsement relied upon by Enumclaw, the
“faulty workmanship” exclusion, did not exclude coverage. CP 899. Enumclaw
filed a notice of appeal requesting review of the court's determination of the
“faulty workmanship” exclusion. Enumclaw struck the appeal as unnecessary.
The trial court's ruling on the “faulty workmanship” exclusion stands and
Enumclaw should not be allowed to again assert this as a basis for denial on

remand.

15



applies only if property damage arises out of work performed by the
“Named Insured” — Sundquist. It is undisputed that Sundquist
performed none of the “work” at issue in the Red Oaks lawsuit.
See CP 773-781. The only reasonable interpretation of the policy
language is that the UMB 3011 only excludes coverage for property
damage to work performed by Sundquist. The Court should
conclude that the trial court erred when it concluded otherwise.

2. The UMB 3011 provided broader coverage than that
in the basic umbrella policy.

The UMB 3011 endorsement replaced the exclusions in the
umbrella policy and provides broader coverage. Commonly,
insurers cover broad risks at the beginning of a policy but shift
certain risks back to the insured by means of exclusions. An
endorsement increases coverage for an additional premium by
narrowing the exclusions set forth in the underlying policy. See

Maryland Cas. Co. v. Reeder, 221 Cal.App.3d 961, 270 Cal.Rptr.

719, 722 (1990)(citing MaCaulay, Justice Traynor and the Law of

Contracts (1961) 13 Stan.L.Rev. 812). The only reasonable
interpretation is the UMB 3011 endorsement at issue increased the
coverage of the basic umbrella policy and was intended to exclude

coverage only for damage to “work performed by the Named

16



Insured.” This is supported by the fact that nearly half of the
premiums Sundquist paid to Enumclaw were for completed
operations coverage. CP 194. That the premiums charged by
Enumclaw may not have been sufficient to cover the actual risk is
not the issue.

Enumclaw argued that the “your work” exclusion applied to
work performed on behalf of the “Named Insured” by arguing that
with respect to the completed operations, the work of
subcontractors merged into the Named Insured’s product. This
reasoning is flawed.

3. Other courts hold where the language “on behalf of”

is omitted, the exclusion is limited to damages to work

performed by the policyholder.

Although no Washington court has issued an opinion on the
meaning of the UMB 3011 exclusion at issue here, most states
considering whether there is coverage under nearly identical
endorsements agree that where the policy omits the words “on
behalf of,” the exclusion does not encompass work performed by
subcontractors.

Perhaps the best known precedent is the Ninth Circuit

opinion in Fireguard Sprinkler System, Inc. v. Scottsdale Ins. Co.,

864 F.2d 648 (9" Cir. 1988). The Ninth Circuit addressed the issue
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of whether a completed operations hazard endorsement excluded
coverage for damage to the work product where the damage was
caused by work performed by subcontractors. The trial court had
erroneously relied on Minnesota authority and concluded that work
performed by subcontractors was not covered by the policy
because the work of subcontractors became the insured’s work
upon completion. The Ninth Circuit reversed, holding a broad form
property damage endorsement substantially identical to Sundquist's
“is intended to cover losses caused by the work of subcontractors.”
Fireguard, 864 F.2d at 650.

The most important factor in Firequard was that the insurer,
like Enumclaw, had specifically limited the exclusion and
broadened coverage of the underlying policy when it deleted any
reference to work performed “on behalf of” the policyholder:

The inclusion or deletion of the phrase “or on behalf

of” is critical to the interpretation of this policy....

Fireguard argues that the language of the policy

supports its interpretation, because: (1) the exclusion

applies only to work performed “by the named

insured” and it alone is the named insured; (2) the

phrase “or on behalf of’ would have included

subcontractors’ work if included in the endorsement,

but its omission limits the exclusion to the named

insured’s work; and (3) the deletion in Section

VI(A)(3) of the endorsement was deliberate, because
“on behalf of” appears in the immediately preceding
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paragraphs, sections VI(A)(1) and (2), of the
endorsement.

Firequard, 864 F.2d at 650-651 (citations omitted). The Ninth
Circuit concluded:

The language of the completed operations hazard
exclusion in the endorsement, as opposed to that in
the basic policy, does not exclude from coverage the
work performed by subcontractors. ... If Scottsdale
wanted to exclude work performed by subcontractors
in the endorsement of this carefully drafted policy, it
need only have inserted “or on behalf of” in section
VI(A)(3) to make its intent crystal clear. Words
deleted from a contract may be the strongest
evidence of the intention of the parties.

Fireguard, 864 F.2d at 653.

When presented with a similar policy provision, the Alaska
Supreme Court also concluded the insurer’'s omission of the
language “on behalf of” in the policy endorsement limited the
exclusion to work performed by the policyholder only. Fejes v.

Alaska Ins. Co., 984 P.2d 519 (1999). In that case, a homeowner

successfully sued a general contractor for defective installation of a
drain, which had in turn caused the homeowner’s septic system to
fail. The contractor’s insurer rejected tender and denied coverage.
The Alaska Supreme Court concluded an endorsement
indistinguishable from the UMB 3011 sold to Sundquist provided

broader coverage than the underlying policy:
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Exclusion (0) excludes coverage for “property
damage to work performed by or on behalf of the
named insured arising out of the work or any portion
thereof, or out of material, parts, or equipment
furnished in connection therewith.” But AIC’s policy
also contains a broad form property damage liability
coverage endorsement, which replaces Exclusion (o)
with Exclusions (A)(1) through (A)(3). The
endorsement expands liability coverage for property
damage.

Fejes, 989 P.2d at 524. The Fejes court noted the broad form
endorsement essentially paralleled the policy exclusion, but with
one critical difference:

[Exclusion (A)(3)] deletes (0)’s exclusion of work
performed “on behalf of a named insured.” The effect
of this deletion is to provide coverage as to work
performed for the named insured by subcontractors.
... Since the property damage in this case arose from
the subcontractor’'s work, the exclusion does not

apply.

Fejes, 989 P.2d at 525 (emphasis added).
In yet another case, an apartment owner sued for
construction defects and resulting property damage in McKellar

Dev. Of Nevada, Inc. v. Northern Ins. Co. of New York, 837 P.2d

858 (1992). The owner alleged the soil compaction performed by
one of McKellar's subcontractors was faulty, causing resulting
damage to the apartment. Just like here, Northern Insurance

issued a basic policy that excluded property damage “to work
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performed by on or behalf of the named insured,” while the Broad
Form Property Damage endorsement deleted the “on behalf of”
language. McKellar, 837 P.2d at 859. The Nevada Supreme Court
concluded:
Thus, the [Broad Form Property Damage] completed
operations hazard exclusion eliminates the phrase “on
behalf of” and applies only to work performed “by the
named insured.” We agree with appellants that the
elimination of the phrase “or on behalf of” indicates
that the work of subcontractors was intended to be
covered by the policies.
McKellar, 837 P.2d at 860. Other states have correctly determined
there is coverage for damages to subcontractor’s work where an
identical endorsement omits the language “on behalf of” from the

underlying policy exclusion. Washington should also.

4. Insurance industry publications demonstrate the
endorsement covers damage to work of subcontractors.

The Fireguard court found persuasive insurance industry
publications showing the industry interpreted the endorsement as
providing coverage for losses caused by the work of
subcontractors. The Insurance Services Office (ISO) promulgates
standardized insurance industry coverage forms and publishes
explanatory memoranda called circulars. Many of the cases

interpreting the “your work” exclusion in the Broad Form Property
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Damage endorsement have noted that the insurance industry’s
contemporaneous interpretation of the revised language differs

substantially from the interpretations the carriers tend to advance

when denying coverage.

The insureds’ interpretation of the endorsement is
supported by the insurance industry’s own
construction of the broad form endorsement. As we
have seen, the terms of the endorsement were
drafted by the ISO, which also publishes circulars
designed to explain the intent, purpose and effect of
its standard form provisions. In one such circular, the
ISO explains the broad form endorsement is intended
to “excludee] only damages caused by the insured to
his own work. Thus, . . . [t]he insured would have
coverage to damage to his work arising out of a
subcontractor’s work [and] [t]he insured would have
coverage for damage to a subcontractor’s work
arising out of the subcontractor’s work.”

Marvland Cas. Co. v. Reeder, 27 Cal.Rptr. at 725. The Reeder

court concluded:

There is compelling evidence from the insurance
industry itself that the endorsement Maryland issued
was drafted as a means of covering the very risk that
Maryland seeks to avoid. Accordingly, like the court
in Fireguard, we find the broad form endorsement
provides coverage for damage claims growing out of
services provided by subcontractors retained during
development of the condominium project.

Reeder, 270 Cal. Rptr. at 726.
Likewise, the Fejes Court found persuasive the Fireguard

opinion, particularly the insurance industry publications themselves:
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The [ISO] circular notes that the broad form
exclusions are intended to ‘exclude only damages
caused by the named insured to his own work. Thus,
the insured would have coverage for damage to his
work arising out of a subcontractor’s work and the
insured would have coverage for damage to a
subcontractor's work arising out of the subcontractor’s
work.’

Fejes, 984 P.2d at 525, quoting Fireguard, 864 F.2d at 652.
The majority of courts from around the country agree with the ISO’s
intent with respect to coverage for subcontractor work under the

Broad Form Property Damage endorsement. See e.g. Fireguard;

Fejes: McKellar; Reeder.

Enumclaw used standard industry forms for its policies. CP
653. The completed operations coverage provided in the UMB
3011 endorsement is identical to that discussed in the above cited
cases and is apparently based on the standard provision
promulgated by the 1SO. As noted in the above cited authority,
according to the ISO circular, the endorsement does not exclude
damages to work performed by subcontractors. The UMB 3011
endorsement deleted the “on behalf of” language in the underlying
policy and replaced it with a narrower exclusion that only bars
coverage for damage to “work performed by the Named Insured.”

The damaged work was performed by subcontractors. Based on
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the foregoing, the only reasonable interpretation is that the umbrella
policy provides coverage.
5. The “business risk” doctrine should not be used to
override the specific and unambiguous terms of the
insurance policy.
Enumclaw below argued that Schwindt stands for the
proposition that “Washington has expressly adopted the Minnesota

Rule” under which omission of the “on behalf of” language is

deemed to be without effect. CP 1449; Schwindt v. Underwriters at

Lloyd’s of London, 81 Wn. App. 293, 914 P.2d 119 (1996).

Schwindt does not control.
The Minnesota “business risk” doctrine was articulated in

Bor-Son Building Corp. v. Employers Commercial Union Ins. Co. of

Am., 323 N.W.2d 58 (Minn. 1982). In that case, an entire Housing
Authority building project was completed by subcontractors and
supervised by policyholder Bor-Son. Federal regulations held Bor-
Son fully responsible for all development and construction. Bor-
Son was required to furnish a performance bond and CGL
insurance coverage for the project. Bor-Son was found liable for
construction defects and sought indemnity from its insurance carrier

under the CGL policy. -
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To protect the owner, HRA, from loss resulting from
building damage, Bor-Son was required to furnish a
performance bond. To protect those who sustained
damage to person or property other than for damages
to buildings ... Bor-Son was required to carry
comprehensive general liability insurance. The
distinction between a performance bond and a
comprehensive general liability insurance policy, in
our view, is crucial to the resolution of the issues of
this case.

Bor-Son, 323 N.W.2d at 61-62.

But critically, the Minnesota Supremé Court has very
recently modified the Bor-Son “business risk” doctrine by holding
the extent to which a standard form CGL policy covers the business

risk of the insured must be determined from the specific terms of

the insurance contract. Wanzek Construction, Inc. v. Employers

Insurance of Wausau, 679 N.W.2d 322, 326 (Minn. 2004).

In Schwindt, a contractor was sued for negligent
workmanship and breach of contract and sought indemnity under
its CGL. The court held “that work of subcontractors is necessarily
included in exclusions pertaining to faulty work or defective
products of the contractor.” Schwindt, 81 Wn. App. at 306.
Enumclaw would have the Court rashly expand the rule to include
damage to the work of subcontractors in the UMB 3011 “your work”

exclusion. The Court should decline to do so. First, the holding in
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Schwindt is expressly limited to the “faulty work or defective
products” exclusions in a CGL. Schwindt, 81 Wn. App. at 305-6.
Second, and most importantly, the Schwindt court distinguished the

result in that case from cases following Fireguard:

Finally, Schwindt and Jones argue that the exclusions
do not apply to ... work done by subcontractors
because the policy exclusions refer to ... work done
by ‘the Assured,” not ‘on behalf of the assured. They
rely on cases where the policy had previously omitted
the language, ‘on behalf of,” evidencing an intent not
to include subcontractors in the products exclusions
provisions. But these cases do not address the policy
language at issue in this case. Here, there is no
comparable evidence that the insurers did not intend
to include the work of subcontractors in these
provisions.

Schwindt, 81 Wn. App. at 305. Here the UMB 3011 omitted the
language “on behalf of,” which it had used elsewhere in superceded
language in the same umbrella policy, and is conclusive evidence
that Enumclaw did not intend to exclude from coverage damage to
work performed by subcontractors.

The rule articulated in Fireguard is the modern rule. Most
cases decided after Firequard have adopted the Fireguard court’s

interpretation of the “your work” exclusion and have rejected the

line of cases cited in Schwindt. See 3 Law and Prac. Of Ins.

Coverage Litig. § 45:61(2) at 2, 3. There are no cases denying
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coverage for damages to or arising out of subcontractor work,
where the insurer omitted the language “on behalf of’ from the
“your work” exclusion. The only reasonable conclusion is that the
“your work” exclusion in the UMB 3011 endorsement applies strictly
to work performed by the “Named Insured.”

6. Any ambiguity is to be resolved in favor of coverage.

Because insurance policies are written entirely by the insurer
with no opportunity for input from the public, the carrier has the
opportunity to make the policy say clearly and unambiguously what
the carrier wants the policy to mean. An insurance policy provision
is ambiguous when it is fairly susceptible to two different,

reasonable interpretations. Stanley v. Safeco Ins. Co. of Am., 109

Wn.2d 738, 741, 747 P.2d 1091 (1988). Where an insurance policy
is susceptible to two interpretations, the meaning and construction
most favorable to the insured must be employed, even where the

insurer intended otherwise. Shotwell v. Transamerica Title Ins. Co.,

91 Wn.2d 161, 167-68, 588 P.2d 208 (1978). The Supreme Court
later expanded this rule:

The rule strictly construing ambiguities in favor of the
insured applies with added force to exclusionary
-clauses which seek to limit policy coverage. - - -
Exclusions of coverage will not be extended beyond
their ‘clear and unequivocal’ meaning.
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Lynott v. Nat'| Union Fire Ins. Co., 123 Wn.2d 678, 690-91, 871

P.2d 146 (1994)(quoting American Star Ins. Co. v. Grice, 121

Whn.2d 869, 875, 854 P.2d 622 (1993))(emphasis in original).

Red Oaks maintains there is only one reasonable
interpretation of the policy language and thus there is no ambiguity.
However, if the Court were to conclude otherwise, then under the
rules of construction, any ambiguity must be resolved against
Enumclaw. The purpose of insurance is to insure, and that
construction should be taken which will render the contract

operative rather than inoperative. Scales v. Skagit Cy. Med. Bur., 6

Whn. App. 68, 70, 491 P.2d 1338 (1971). Red Oaks contends the
“rule” articulated by Enumclaw — that there is no coverage for
damage to the work of subcontractors — is contrary to Washington
caselaw because it resolves the ambiguous policy exclusion in
favor of the insurer.

To interpret an insurance policy, the court should conduct an
examination of the situation of the parties and the circumstances
under which the instrument was executed. Lynott, 123 Wn.2d at

682-84.
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Sundquist raised concerns in 1992 and 1993 with Enumclaw
agents about the upsurge of construction defect cases being filed
against contractors. CP 188-89. Sundquist specifically purchased
completed operations coverage in its liability policies so that it
would have coverage for future lawsuits that might be brought after
the completed building were sold. CP 186. Sundquist
communicated to its agents that obtaining the best available
insurance policies and broadest coverage was of paramount
importance. CP 188. Sundquist received assurances from
Enumclaw agents that while damage to work specifically performed
by Sundquist might not be covered, any resulting damage and any
work performed by subcontractors would be covered under its
policies. A December 1993 letter demonstrates that Enumclaw
agents believed Sundquist’s policies provided coverage for
damages to work performed by subcontractors:

The other areas of concern are claims against sub-

contractors where the general contractor’s policy is

being brought in to defend right away. In the past, a

claimant would go the subcontractor first, then the

general contractor for damages. Thus, the insurance

company, with very little premium charge, is insuring
the subs under the general’s policy.
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CP 198. Enumclaw had settled similar claims against Sundquist
brought by different condominium owners’ associations under the
very same policies at issue here. CP 193; 568; 1158; 1174.

The extrinsic evidence shows that both Sundquist and the
Enumclaw agents who sold the policy believed it provided coverage
for Red Oaks’ complained of damages. Both the rules of

construction and the rules of interpretation support the contentions

of Red Oaks.
B. Enumclaw’s actions constitute bad faith as a matter of
law.

Red Oaks argued below that Enumclaw should be estopped
from denying coverage because it failed to comply with the
enhanced duties of good faith and fair dealing applicable to an
insurer defending under a reservation of rights (“bad faith®).
Enumclaw maintained there was no bad faith because it appointed
an attorney to represent Sundquist, and allowed Sundquist to
decide whether to settle. But the enhanced duty of good faith and
fair dealing requires more.

Insurance companies must conduct their relations with their

policyholders in good faith. RCW 48.01.030; Coventry Assoc. V.

American States Ins. Co., 136 Wn.2d 269, 276, 961 P.2d 933
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(1998). Because an insurer’s duty of good faith is separate from its
duty to indemnify, Red Oaks may maintain its bad faith and CPA
claims even if this Court determines there is no coverage. See
Coventry, 136 Wn.2d at 279.

In Washington, an insurer has a duty to consider the
interests of its insured equally with its own in all matters. Tank v.

State Farm Fire & Cas. Co., 105 Wn.2d 381, 391, 715 P.2d 1133

(1986). A reservation of rights defense mandates the insurer fuffill
an enhanced obligation of good faith. Tank, 105 Wn.2d at 387.
Where an insurer fails to act in good faith in handling a claim under
a reservation of rights, the insurer is estopped from denying

coverage. Safeco Ins. Co. of Am. v. Butler, 118 Wn.2d 383, 393,

823 P.2d 499 (1992).

In this case, Enumclaw committed numerous violations of its
enhanced obligations under Tank, as well as per se unfair and
deceptive trade practices found at WAC 284-30-330. Any one of
these violations at the very least raise a triable issue of fact of
coverage by estoppel under Butler.

The Court in Tank set forth specific criteria to evaluate

-whether an insurer has acted in good faith in a reservation of rights

context. The insurer must perform a thorough investigation; retain
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competent defense counsel; fully inform the insured of “all
developments relevant to his policy coverage and the progress of
his lawsuit”; and refrain from any action that demonstrates a greater
concern for the insurer’'s monetary interest than for the insured’s
financial risk. Tank, 105 Wn.2d at 387.

Enumclaw breached its duty of good faith and fair dealing
when it failed to keep Sundquist updated as to its coverage position
with respect to the UMB 3011; refused at the eleventh hour to fund
the settlement agreement for the Red Oaks’ claims without making
any attempt to resolve the coverage issues; failing to inform
Sundquist of developments that would affect coverage under the
CGL “product” exclusion, and particularly its apparent conclusion
that the UMB 3011 “your work” exclusion barred coverage; and
demonstrating greater concern for its own financial interests than
those of Sundquist. As a result of Enumclaw’s refusal to fund the
parties’ proposed settlement, its policyholder Sundquist was
exposed to greater liability and was placed in the position of
contemplating bankruptcy. CP 1251.

Red Oaks submitted deposition testimony, declarations, and
documents evidencing Enumclaw’s actions. Because Enumclaw

conceded all the facts alleged by Red Oaks, CP 1095, Red Oaks
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met its burden of proving thé absence of any material facts. The
Court in Tank ultimately determined the insurer’s actions
demonstrated good faith with respect to its insured. The facts in
this case, however, compel a different result.

1. Enumclaw failed to perform a thorough investigation

into whether there was coverage under Sundquist’s

policies.

Both Sundquist and Red Oaks have a right to rely on
Enumclaw’s coverage position at the time of settlement.
Enumclaw’s failure to investigate whether there was coverage
under the UMB 3011 “your work” exclusion until more than one
year after Red Oaks sued and the case settled was unreasonable.

An insurer can avoid bad faith by defending its insured under
a reservation of rights. The insured receives the defense promised

and at the same time the insurer’s interest is protected: “if coverage

is found not to exist, the insurer will not be obligated to pay.” Kirk v.

Mt. Airy, 134 Wn.2d 558, 563, 951 P.2d 1124 (1998)(emphasis
added).

While the duty to indemnify hinges on the insured.’s actual
liability to claimant and actual coverage under the policy, Hayden v.
Enumclaw, 141 Wn.2d 55, 1 P.3d 1167 (2000), Red Oaks contends

the insurer must investigate and disclose to its policyholder its
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coverage position before settlement mediation. See WAC 284-30-
330(13). The implied covenant of good faith and fair dealing
requires the insurer to perform any necessary investigation in a
timely manner and to conduct a reasonable investigation before
denying coverage. An insurer’s failure in either regard constitutes a

breach. Coventry Assocs. v. Am. States. Ins. Co., 136 Wn.2d 269,

281, 961 P.2d 933 (1998)(quoting 1 Allan D. Windt, Insurance

Claims & Disputes §2.05, at 38 (3d ed.1995)).

In Tank the Court held an insurer had a duty to investigate
the cause of the insured’s accident and the nature and severity of
the plaintiff’'s injuries. Tank, 105 Wn.2d at 388. Red Oaks asserts
this duty to investigate extends to require insurers to promptly and
diligently investigate the basis for coverage or the denial thereof
under the policy. This is consistent with caselaw and insurance
regulations governing the fair handling of claims settlements. See
WAC 284-30-330; 370; 380.

In November 2003 Enumclaw agreed to defend Sundquist
under a reservation of rights. CP 44-49. Enumclaw identified
several potentially applicable exclusions and pledged to
“investigate this case and try to distinguish between claims that are

covered and those that are not.” CP 48. Enumclaw concluded:
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There are a number of significant coverage issues

presented by these policies and the claims that have

been brought. Enumclaw intends to commence a

declaratory judgment action in order to get court

guidance on these issues. In the meantime the

company will continue to provide [Sundquist]'s

defense at least until these issues are resolved.

CP 49.

But Enumclaw did not commence a declaratqry judgment
action to clarify its coverage obligations, even as the date of
settlement mediation approached, and where Enumclaw’s claims
adjuster agreed the proposed settlement was reasonable.

Rather than seek a determination of actual coverage under
the policy in a timely manner, Enumclaw failed to update its
reservation of rights even once — right up through mediation of the
underlying case. And when Enumclaw suddenly announced three
days before the mediation that it would provide no settlement
funding, it failed to provide any legal or factual basis for its refusal
to participate in the very mediation it had authorized.

The enhanced obligations of Tank required Enumclaw to
timely investigate and resolve any questions regarding coverage by
seeking a declaratory judgment, or to deny coverage outright and

provide the basis for doing so as required by WAC 284-30-330(13).

Under that provision, an insurer acts unfairly by:
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Failing to promptly provide a reasonable explanation of the
basis in the insurance policy in relation to the facts or
applicable law for denial of a claim or for the offer of a
compromise settlement.
WAC 284-30-330(13).
Enumclaw’s failure to do so constitutes a triable issue of
whether Enumclaw breached its duty of good faith and fair dealing.

2. Enumclaw breached its duty to inform Sundquist of
all developments relevant to coverage.

One of the enhanced obligations in Tank requires full
disclosure of a reservation of rights together with updates relevant
to policy coverage:

[T]he company has the responsibility for fully

informing the insured not only of the reservations of

rights defense itself, but of all developments relevant

to his policy coverage and the progress of his lawsuit.
Tank, 105 Wn.2d at 388. The duty of full disclosure obligates an
insurer to disclose the provisions in the policy upon which it relies
for denying a claim. WAC 284-30-330(13).

Without this information, a policyholder cannot make an
informed decision regarding its financial risk and whether to settle
the underlying claim. More importantly, a party considering taking

an assignment of rights in satisfaction of judgment has a right to

rely on the insurer's stated coverage position. Here, Enumclaw
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clearly stated that the CGL policy “is not intended to guarantee the
quality of the business’ workmanship, product or work.” CP 46. As
of the date of settlement, Enumclaw’s stated position with respect
to the UMB 3011 endorsement was that it would exclude coverage
for “faulty workmanship”:

The Umbrella Policy will not pay for the cost of

damage to your clients’ own work or products, or

products they sold, damage caused by their “faulty

workmanship” (Section VI (d),(f) and forms UMB 2055

9/88 and UMB 3011 9/88), or for the loss of use of

undamaged property caused by [Sundquist’s] delay,

failure to perform a contract, or failure of [Sundquist's]

products or work to meet the standards represented

or warranted (Section VI (g)). Damage must occur

during the policy period to be covered. Claims for

lawyer’s fees and other litigation costs are not

covered because they are not for “property damage.”

CP 47. Enumclaw’s position was that it intended to commence a
declaratory judgment action to obtain court guidance on the
coverage issues. CP 49. Enumclaw failed to do so.

Red Oaks contends that both the policy holder and the
claimant who takes an assignment of rights are entitied to know as
of the date of the settlement the insurer’'s coverage position: either
that the insurer is going to indemnify, or is going to deny coverage
and give the reasons for doing so as required by WAC 284-30-

330(13).

37



Enumclaw breached this duty to inform and essentially
sandbagged its policyholder. In its November 2003 reservation of
rights letter, Enumclaw failed to identify the UMB 3011 “your work”
exclusion as a basis to deny coverage. Because Enumclaw did not
provide updates on its coverage position, Red Oaks took an
assignment from Sundquist in satisfaction of judgment without
knowledge that Enumclaw would later deny coverage based on a
previously undisclosed policy exclusion.

The express public policy of this state strongly encourages

settlement. Seafirst Ctr. Ltd. Partnership v. Erickson, 127 Wn.2d

355, 365, 898 P.2d 299 (1995); Kirk v. Enumclaw, 114 Wn.2d 550,

554-55, 789 P.2d 84 (1990). Assignees have a right to know and
rely on the insurers stated coverage position before taking an
assignment. To hold otherwise would discourage the settlement of
claims, promote tactical sandbagging, and force a policyholder to
conduct litigation and formal discovery with its insurer, simply to
learn the basis of its coverage position.

In addition to failing to give its policyholder updates as to its
coverage position, Enumclaw also failed to inform Sundquist of
developments affecting coverage under the CGL “products” -

exclusion. Enumclaw generally referenced the “products” exclusion
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as a possible basis to deny coverage in its reservation of rights
letter, but failed to inform Sundquist of significant developments
pertaining to that exclusion — namely that it had received a
favorable judgment in the trial court on the products exclusion, the
appellate court had taken the question under consideration, and a

conclusive opinion was forthcoming. See, Mutual of Enumclaw v.

Archer Construction, Inc., 123 Wn. App. 728, 97 P.3d 751 (2004).

Enumclaw’s failure to communicate to Sundquist its intention
not to fund the negotiated settlement until three days before the
mediation conference was a breach of its duty to inform. There
was no legitimate Enumclaw interest to be served by non-
disclosure. The record shows that Michlitsch testified he suspected
on October 29, 2003 that Enumclaw did not intend to provide any
settlement authority for Red Oaks’ claimé, but this was not
communicated to Sundquist or its attorney Jeff Frank until March 1,
2004. CP 1174-75. In fact, Sundquist had every reason to believe
Enumclaw would agree to fund the settlement as it had settled
other similar claims under the same policies and had sponsored the
ER 408 process, which included the settlement mediation, from the

beginning of its defense-of the Red Oaks case. -CP 1174.

39



Enumclaw knew in October 2003 there might be coverage
issues, but it failed to apply for a declaratory judgment, as pledged
in its reservation of rights letter. Instead, it moved forward with the
ER 408 process, led its policyholder to believe the Red Oaks’
claims would be settled, and only at the last moment refused to
fund the settlement without updating its coverage position in the
slightest. This placed Sundquist between a rock and a hard place —
faced with making the ultimate choice to settle Red Oaks’ claims
without knowing Enumclaw’s coverage position or face the prospect
of defending a lawsuit it knew it would lose and risk bankruptcy.
This should not be tolerated

3. Enumclaw consistently demonstrated greater
concern for its own financial interests. '

Throughout the course of the case, Enumclaw has
demonstrated greater concern for its own interests than for those of
its insured. An insurer defending under a reservation of rights must
give equal consideration jn all matters to the insured’s interests.
Tank, 105 Wn.2d at 386. Enumclaw’s failure to do so constitutes
bad faith.

This court has stated that an insurer has a duty to diligently

investigate a claim and if the insured’s liability is clear, the insurer
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has an affirmative duty to make a good faith effort to settle the

case. Truck Exchange of Farmers Ins. Group v. Century Indem.

Co., 76 Wn. App. 527, 534, 887 P.2d 455, rev. denied, 887 Wn.2d
455, 898 P.2d 308 (1995). An insurer breaches its affirmative duty
to make a good faith effort to settle by negligently or in bad faith

failing to settle the claim against the insured within the policy limits.

Tyler v. Grange Ins. Ass’n, 3 Wn. App. 167, 179, 473 P.2d 193

(1970).

Enumclaw argued to the trial court that an insurer breaches
its duty to settle only when it fails to settle within the policy limits
and expoées the insured to liability in excess of policy limits. CP
1104. This is an unnecessarily narrow and restrictive reading of
Washington caselaw. An insurer must act “as though it bore the
entire risk, including any judgment in excess of the policy limits”
when it makes the settlement decision. Truck Exch., 76 Wn. App.
at 534 (emphasis added). Enumclaw’s decisions were not
undertaken as though it bore the entire risk.

- Enumclaw failed to settle the claims against its policyholder
under circumstances that limited the damages, restricted
“recoverable attorney fees to an hourly, rather than a contingent fee

basis, and were otherwise favorable to the pecuniary interests of its ;
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insured. CP 818-822. It did so with full knowledge that its failure to
fund the settlement would likely expose its insured to an additional
five or six hundred thousand dollars of liability. CP 951. It then
attempted to intervene in the arbitration between Sundquist and
Red Oaks “in order to gather information that will impact the
coverage analysis.” CP 875.

Here, Enumclaw’s actions clearly demonstrated a greater
concern for its own financial interests. The only reasonable
conclusion is that Enumclaw, by not giving equal consideration in
all matters to the interests of its insured, acted in bad faith.

4. Enumclaw’s actions violated the minimum good faith
standards applicable to insurance carriers.

In addition to the specific criteria set forth above, violations
of the regulations promulgated by the Washington Insurance
Commissioner and set forth at WAC 284-30-300 et. seq. constitute
a breach of an insurer’s duty of good faith. Tank, 105 Wn.2d at
386. Red Oaks asserts the conduct described above and other
instances summarized at CP 1311-1315 violated the minimum
standards for insurers set forth at WAC 284-30-330 et. seq. and
constitute bad faith as a matter of law. Enumclaw stipulated to the

facts Red Oaks relied on. CP 1095. Accordingly, the trial court
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erred when it refused to grant Red Oaks summary judgment for bad
faith based upon the WAC violations.

Unfair practices include misrepresenting pertinent facts and
refusing to pay without a reasonable investigation (WAC 284-30-
330), failure to disclose all relevant policy provisions (WAC 284-30-
350), and the failure to state specific grounds for the denial of a
claim, WAC 284-30-380; -330(13). Coventry, 136 Wn.2d at 276.
An insurer must promptly provide a reasonable explanation for the

denial of a claim. Truck Ins. Exchange v. Vanport Homes, Inc., 147

Wn.2d 751, 764, 58 P.3d 276 (2002). Enumclaw should not be
permitted to argue that it complied with the duty to state the sbecific
grounds for a denial of coverage simply because it never actually
denied coverage to Sundquist. This is especially true where
evidence shows its claims adjuster understood that Enumclaw may
have formed the intention not to cover Red Oaks claims months
before it shared this information with Sundquist. CP 938-939.

5. Enumclaw should be estopped from denying
coverage

An insurer who acts in bad faith while handling a claim under
a reservation of rights will be estopped from denying coverage.

Butler, 118 Wn.2d at 392. The duty of good faith can bé violated by
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conduct short of intentional bad faith or fraud. Industrial Indemnity

Co. of the Northwest, Inc. v. Kallevig, 114 Wn.2d 907, 916-17, 792

P.2d 520 (1990). Because Enumclaw breached its enhanced duty
of good faith and fair dealing, it should be estopped from denying
coverage.

Enumclaw identified the UMB 3011 “faulty workmanship”
exclusion as a potential basis to deny coverage in its Nov. 2003
reservation of rights. CP 47. However, Enumclaw failed to identify
the UMB 3011 “your work” exclusion as a basis to deny coverage in
the reservation of rights. WAC 284-30-380 provides, in part:

No insurer shall deny a claim on the grounds of a

specific policy provision, condition, or exclusion

unless reference to such provision, condition, or

exclusion is included in the denial.

WAC 284-30-380. An insurance company that fails to specifically
identify a coverage provision in a reservation of rights letter and

then later attempts to rely on that provision to deny coverage

should be estopped. Weber v. Biddle, 4 Wn. App. 519, 524-25, 483

P.2d 155 (1971)(reservation of rights letters ineffective absent
reference to “the specific policy defenses upon which the insurer

intends to rely”).
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Red Oaks, as Sundquist’s assignees, had a right to rely on
Enumclaw’s stated coverage position at the time of the settlement
mediation. Butler mandates that Enumclaw’s breach of its duty of
good faith and fair dealing estops it from denying coverage under
the Sundquist policies.

Dismissal on summary judgment of a bad faith claim is only
appropriate where the insurer is entitled to prevail as a matter of
law on the facts construed most favorably to the insured. Smith v.

Safeco Ins. Co., 150 Wn.2d 478, 484, 78 P.3d 1274 (2003). Here

there were no facts in dispute. Once Red Oaks met its burden to
prove the absence of any material facts, it was entitled to summary
judgment on its bad faith and CPA claims.

In the alternative, Red Oaks maintains that summary
judgment was inappropriately and inexplicably granted to
Enumclaw where it is clear that at the very least there was a triable
issue of fact as to whether Enumclaw is estopped under Butler from
asserting coverage defenses it failed to disclose prior to the

mediated settlement of the claims against its policyholder.
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C. Enumclaw’s actions violated the Consumer Protection
Act.

The Consumer Protection Act (CPA), ch. 19.86 RCW,
provides a private cause of action against insurers for unfair or
deceptive practices. To assert a cause of action under the CPA, a
claimant must show (1) an unfair or deceptive act or practic_e in
trade or commerce that impacts the public interest; and (2) a
resulting injury to the claimant’s business or property. Torina Fine

Homes v. Mutual of Enumclaw, 118 Wn. App. 12, 20, 74 P.3d 648

(2003)(citing Industrial Indem. Co. of the N.W. Inc. v. Kallevig, 114

Wn.2d 907, 920, 792 P.2d. 520, 7 A.L.R.5™ 10014 (1990)).

The first element is satisfied by showing a violation of any
subsection of WAC 284-30-330. Torina, 118 Wn. App. at 20. The
court will presume harm in any case where the insurer acted in bad

faith. Kirk v. Mt. Airy, 134 Wn.2d at 562. The second element, or

harm, is met where expenses are incurred as a direct result of the

bad faith. Giriffin v. Allstate Ins. Co., 108 Wn. App. 133, 148, 29

P.3d 777 (2001). Sundquist was ultimately liable for a much higher

judgment as a result of the failed ER 408 negotiations. CP 818-

822; 951.
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Only an insured may bring a cause of action for a per se

violation of the consumer protection act. Kagele v. Aetna Life and

Cas. Co., 40 Wn. App. 194, 199, 698 P.2d 90 (1985). Red Oaks,
as assignees of insured’s claims, stands in the shoes of the insured
and is entitled to bring this claim.
ATTORNEYS’ FEES
Red Oaks respectfully requests attorney fees on appeal
under the attorney fees provision of the Consumer Protection Act,

RCW 19.86.090, Olympic Steamship v. Centennial, 117 Wn.2d 37

(1991), and RAP 18.1.
CONCLUSION

Red Oaks respectfully requests this Court reverse the trial
court’s determination of June 10, 2005, that the Broad Form
Property Damage exclusion to “work performed by the named
insured” excludes coverage for damage to work performed by
subcontractors.

If the Court determines that Enumclaw failed to meet its
enhanced duty of good faith to its insured, Red Oaks respectfully
requests reversal of the trial court’s July 8, 2005, order and a

directive to the trial court to enter judgment in favor of Red Oaks.
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Dated this 6 day of March, 2006.

CONDOMINIUM LAW GROUP, PLLC

C. Kenworthey Harer, WSBA #30025
Jessica A. Marden, WSBA #34058

Attorneys for Appellant Red Oaks
Condominium Owners Association

48



Appendix A
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PoLicY

The company agrees with the msmed named in the declarahons made a part hereof, in consideralion of ifie payment of the premium and in eliance upon the statements in lhe
dectuations av subjsct 1o all of the teims of this palicy: .

L COVERAGE o

The éumpany agrees M Indemaily the insured for ullimale nel foss in excess of the retained limit’ of undeslying Timit whichaver Is greater, which the {osured may susisin by
season of Habitity . .

. {2) imposed vpon Uie Insured by faw, or
{b) assumed under any conlract of agieement by the named insured, or by any officet, director, stockholdet, partner of enployee while acting wittin the scope of his duties

as such,
because of personal injury, p«op;arty damage of advertising liahiliiy caused by or arising out of an occwience whish takes place dufing the policy period anyiwhere in the world,

Il DEFENSE — SETTLEMENT

#ilh respact to any occurence not covered by Uie undertying policies fisfed in the schedule of tmiailying insurance of any athey undetlying insurance avaltable to e insured
and pmwded such ocrumence is covmd hy the tetms and condilions of Whis poticy, except lu« the amoval of Ihe wtained limit spectfied in the dclarations, the company shal;

{8) detend sny suit seeking damages hecause of personal injury, propesty damage o advemsing llablllly, aven If the aflegalions of such suit sre grouwndless, iaise o fraudulent;
bul the eoapany may make such investigalion, negoliation and seillement of any claim or suil as il deems expedient;

(b} pay af} premiums on bonds fo release sltachments for an amourd nol in excess of the appticable fimit of fiabillly of (his uohcy. all preciums on appeal bonds required in any
such defended suil, but withoot sny obligation to appiy lor or (umish any such bonds;

(€) pay all expenses incusted by the company, all costs taxed agamst the insured in’ any such sutl and all inferest accruing aftet enlty of judgment ualil llle comany has paid
- or tendesed or deposited in cmul such part of such judgrent as does not exceed the limit of the company’s Tiabitily lhereon .

{d) reimburse the insured fos all reasonsble sxpenses, other Lhanjuss of eanings, incurred al the company's tequest;
and the ampunts so inctmed except settisments of claims and Suits, are payable by lﬁe conpany in addition lo the applicable limil of Habllily of this poticy.

In jurisdictions where lhe company may be prevenled, by law or sthetwise, lom canytng out this agtezmenl, lhe company shall pay 2ny expenss incurred wilk its wiltten
consent, in accordance with this agreament,

The insuted shall prompily eeicburse the company fot any amount of uitimale net oss paid on behalf of the.insured within the retained Timit specified in the declarations.
ML LTS OF LIABILITY '

Repardiess of the aumber of persons of etganizalions who.ate insyteds under this policy and repardiess of the mupber of claims mode of subls brought against any o all

insureds, the total finll of the company's fiatliity for ultimale nat loss resulting from any oas cccurtence shall be the occurrence limit stated i the declarations; provided, -

however, that the company's liabilily shat! be further Himited to lhe amount staled as the aggragate linil in the declarations with tespect 1o alf uitimate wel Yos3 caused by one

of mofe ctourrences during gach annpal period while this policy is in luce mmencing from 1 eifective date and auising oul of any hazard fol which 2n apgrepale fimit of *

fisbilily applies in the voderlying policies.
(V. DEFIRITION OF (HSURED, NAMED INSURED

The *'samed Insured*-means the person of atganization named in the declaralions and includes any. subsidiary tereof and any olher ofganization coming under the named
insured’s finzncial control of which It assumes active manapement,

: The ungqualified wond “insured” includes the aamed insuced and also:

{8) any officer, diroclor of Slockholdes of Uhe named msuved while acting within the scape of his dulies os such, end, if the namd insuted s of includes.'s parinsiship, sy
partner thereof but onty wilk taspecl to his labidily as such;

{b) xcept wilh respac! o the oumership, maintensace o use, including luadmg ot unfoading of automobiles while awdy lrom pnmlm ownad by, sented Io or controlled by the
named insured or the ways imnediaely sdjolning, or of sircraf?, '

(1) any rmployes of the nomed insured while acting wilkln tio scopo of his dufies as S;lﬂl.
{2 aay persion of ueanlzaum acting as agent with rspect 1o real estate management lor {ho named insured;

(c) with respect 1o any aulomobile owned by the named insared ortired for use by of on betall of the nasted insured, any person while using such sutomoblie and any persen
of arganization legally rasponslble for the use thereol, provided its aclual use is with the, parsizsioa of (he aamed Insuied, sxcept

(1) any person of otuamzaliou o any agent of employee thereof, opecating an aulomebile sales agency, tepair shop. sorvice station. stomge garage of public pukmz placs,
with raspect to any occurtence aristag out of the oparation lhmul‘ o
(2} the vwmer o any lesses, ofher than the named Insured, of 2 hlwd sulomobile of anyaganl of emgloyse of such ouner of !esm‘

(d}) with respect to sny alreraft charleted wlih pltat by of oa bahalf of the named insured, . any petson using such alrciatl and any person legelly rasponsible for the use thmor
providad s actual use is with the peimission of the named insured, excapt

{1} the.owmer, pilol or alt crow theteof or eny othet person operating the alrcraft; or
{2) any manutactuml of aiteraft, eogines or aviation accessories, of any aviaﬂon sales, servite of repalr wrganization of airpot or hangar upmlnf o any empioyas of any of
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: {e) -any parson or organization fo whom or to which the named insured Is obtidaled by virtue of a wiittan-coairact 1o provide insurance Such
" gs I atforded by this poficy, but onty with respect to operations performad by the named Insured or factifies owned or used by the
. named insired. and subject to the undertying fimit applicable to the Insurance for the named Insurad with raspect to such operations or

facilities;

(f) any other parson or organtzation who Is an Insured under any policy of underiying insurance, listed in the schedule of underlying
insurance, subject to all the limitations upon coverage under stch policy other than the limits of the underlytng Insurer's tiablilty.

This lnsuraﬁcé does nat apply to personal injury, property damage or advertising liabifity arising out of the conduct of any partnership or joint
venture of which any insured is a partner or member and which is not designated In this policy as & named Instred. '

The insurance afforded applles éepamtély to each insured against whom claim s made or siift Is brought, but the inclusign haren of more
{han ane insured shall not operate to Increase the imits of the cqmpany's"nablmy. :

V. OTHER DEFINI‘HDNS
Wherever used in tils poficy:
*AIRGRAFT" means any heavier-than-alr or lighter-than-alr alreraft designed to transpert persons or proparly.

*ADVERTISING LIABILITY" means Habllity arising out of me named Insured's adveitising activitles for iel, stander or ﬁetamaﬁon of character;
kvaston of rights of privacy; Infringement of copyright, titie or slogan; and plracy or unfair competition er idsa misappropriation under an
implied contract ~ committed or allaged to have been committed during the pollcy perod. ) . .

*AUTOMOBILE” mieans a.land motar vehicle, trailer or sernl-ralier designed for travel on public roads (Including any machinery or equipment
attached thereto) but does not include “mobile equipment.” ) _ ‘
*MOBILE EQUIPMENT™ means 2 land-vehicle (inclisding any machinery or apparatus attached thereto), whether or not-self-propeilied, (1) not
subject o motof vehlcle registration, or (2) maintained for isse exclusively on premises owned by or rented 1o the named Insured, inchiding the
¢~ 'ways Immediately adjoining, or (3)designed for use principally off public roads, of (4) designed or maintained for fhie sols purpose of atfording
mobility to squipment of the following iypes forming an insgral part of of permanently attached to such vehicle: power cranes, shovels,
N toaders, diggers and drills; concrete mixers (other than the mix-n-transit type); graders, scrapers, sollers and other road censtruction of repair
equipment; air-compressors, pumps and! generators, including spraying, welding and buflding cleaning equipment; and geophysical ~ -
axploration and well servicing equipment. . : ‘ L

*0CCURRENGE” means an accident, including continuous or repeated exposurs to conditions, which resuts In _persohal Infury, property
damage or advertising liabllity neither expected nor intended from the standpolnt of the insured.

With respact to personal infury and property damage, @ such sxposurs 1o substantially the same gen
from one location or source shall be deemed ane sccurrence.

- With respect to advertising iiablllt'y, al ulimate net loss arising out of any advertisament, publictty arficle, broadcast or tslecast or any
combination thereof Involving the same Injurious material or act, regardiass of the frequency of repetition thereof or the number of kind of
media used, whether clalm Is iade, by one or more persons, shall ba deemed to arlse out of one accurvence. .

" *PERSONAL INJURY" means (1) bodily injury, sickness, disease, disability of shock, Including death atanytime arising therefrom, and, if
- arising out of the foregoing, mental anguish and mental injury; (2) false.amest, false imprisonment, wrongful eviction, wrongiul entry, wrongful
detantion, or maliclous prosecution; (3) libel, stander, defamation of character, humiliation, o invasion of the tights of privacy, unless arising
out of advertising activities; and (4) racial or refiglous iscrimination (unless coverage is prohlbitad by law) not committad by or at the
. direction of the insured or any executive officer, director or stockholder theraof, but only with respect to the abliity other than fines and
ponaities imposed by law; caused by an occurrence during the policy period. T .
“PRODUCTS-COMPLETED OPERATIONS LIABILITY™ means Habilly arising out of
(1} goods-or products (ncluding any contalner thereof, other than a vehicle) manufactured, sold, handied or distributed by the named
insured or by others trading under his name, other than equipment rentsd to or located for use of others but not sold, andany = -
representation or warranty made at any time with respect thereto, but only If the personal injury or properly damags occurs away
from premises ownad by or tentsd to the named insured and after physical possession of such goods or products has been
E refinquished to others. . - _ ) ' :
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(2) operations by or on behalf of the named insured or rellance upon a representation or warranty made &t any time with respsct thereto,
; hut enly t the personal injury or property damage cceurs after such aperations have been completed or abandoned and occurs away
{ from premiges owned by or rentad o the named lnsured. Operations include materials, parts or equipment fumished In connecﬂon
therewith. Qperations shall be desmed completed-at the earllest of e following imes:

{2) when afl oparations to be performad by oron beharf of the named insuréd under the contract have been completed, or

(b) whan all operations to be performéd by or on behalf of the named insurad 4t the.sita of the operations have been complated, or

{¢) whan that porion of the work out of which the personal injury or property damage arises has baen put % its Intended use by any
persan or arganization other than another contractor or subcontmctor engaged In performing operaﬂnns for a principad as a part
of the same project.

Operaﬂorrs whlch may require further service or malntenance work, of comacﬁon, repalr or replacement becatise of any defect or deficlency,
“butwhich are otherwise complets, shall be deemed complated.

Completad Gperations does not include parsonal Injury or property damage atising out oi'

{a) operatlons In connection with the transportation of proparty, unless the personal injury or property damage arises out of a
T condition in or on a vehicla created by the loading or unioading thereof, or

(b) the existence of tocls, uninistalled aquipment or abandoned or unused materials, or

{c) operaﬂons for which the classification stated Inthe underlylng lnsurance specifies “Including complated operations.”

_"PROPERTY DAMAGE’ -means

(1) physical injury to or destructon of wngible property whlch acowrs during the pollcy peﬂud inciuding the loss of use thereof at any
time tasulting therefrom, of

(2) loss of usa of tangible property which has not been physically injured or destmyed pmvided such loss of use Is oausad by an
“ - gccurence during the pollcy period. -~

'HETAJNED LIMIT" I the amor, stated as such in the declarations, of uitimata net loss msuiﬁnl g from any one occurrence to be retalned by
' ( : the insured if the lnsurance afforded by the undenylng insurance is inappiicable to such cccumence,

"UNDERL‘(ING LIMIT* means

(1) the amount of the applicable limits of Kability ofthe underlying insurance as stated-in the schedule of underlying i rnsuranca, less me
amount, if any, by whlch an aggregate fimit of such insuranice has been reduced by payment of loss, and -

{2) in addition to the amount applicable in paragraph (1), the amount of any other vilid and collectible insurance avallablalo the lnsured
. wiether such other insurance is stated to be primary, coniribuiing, excess or coniingent {excepi insurance purchased io appiy in
excass of the sum of underlying imits described In paragraph (1), or the retamed lirnit, dnd the Iimlt of flabiiity hereundr); or

(3) it the insurance afforded by the underlying insurance poficies stated in ﬁm schedule of underiying insuranca is Inappncablo o me

accurrence, the amount statad in the declarations as the retained limif, or the amount of other insurance statad n paragraph VAR
. Whictievar is pmater

me limits of ability of any underlying msurance policy stated in the' schedile of underlying inSurance shall be deemed applicable Imespective
of (a) any defense which the-underying insurer may assert hecause of the insured’s faliure to comply with any condition of the pollcy :
subsaquemm an occurrence, or (b) the inatility of the underlying Insurer to pay by reason of bhankruptey or insolvency..

"YLTIMATE NET LOSS' means the totaf of the following sums arising with respect to each occurrencei vmlch 1his-policy applles:

(1) @il sums which any Insured, or any brganization as his insurer, or both, bacome legally ebligated to pay as damages, whother by
reason of adjudication or settiement, bacatuse of parsonal injury, propedy damaqe or advertising llablity; and

(2). ali expenses incurred by an insured in the investigation, negotiation, setfiement and défense of any claim of suit seking such

damages, excludig only-{a) the salarles-of the insured’s regular.employees, {b}-office axpenses of the insured, and {c) all axpense
tncluded in other vaild and cul!actible Insurance,

‘1 } V.. EXCLUSIONS.

‘This pollcy toes nat apply:
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(&) to any-abligation for which the Insured or any carter as bis nsurer may b hld able under any workmen's compensation,
‘ unemployrment compensation or disabiity benefits law, or under any similar law; '

(b} "to any employee s an insured with respect to personal Injury (o anather employee of the same employer injured In the courss of his

" employment, but this exclusion shall not apply o parsonat Injury with respsct to which insurancs is afforded such insured by
undertylng insurance; ' : :

“

- (6) toliabliity arising out of the ownership, malntenance, operation, use, foading o unioading of
{1) alrcraft owned by or chartered without crow by or on hehalf of the named insyred, of

v (2] watefcoraft aver 50-feet In length, if the ocourrence takes piace away from premises pwned by, rented fe or corfirolled by the
nammed Instred; ‘ - )

b this excligion (é) shall not apply to labliity for personal injury to any empioyes of.the insuted arising outofand In the course of hls

employment by the Insured, unigss such fiabliity is excluded undsr exclusion (a) above, or fiability arising out of operations petformed by
independant contractors; ] . .

{d) fo property damage to
{1) goods or products (including any cotitalner thereof) manufaciired, sold, handled of distributed by the named Insurad, or by

others frading under his name, or premises alienated by the named insured, arising out of such goods, prodicts or premises or

_ any part of sisch goods, products or premises;

(2) work-parformed by or on pefalf of the named insured arising out of the work or any portion thereof, or out of materals, parts o
equipment fumished 1n connection therewith; ‘ -'

(e) 1o advertising iabilhy arising out of -

- 1)) Aallure of performance of contract, othar than the unauthorized appropriation of ideas based upion atleged breach of én impfled
_ M contract - , . ) % »
e’

{2) personal injury or propaiiy damage;

(.':i) nfringement of uadémalk, service mark or trade name, other than fitles or slogans, by use thereof on-or in connection -wiﬂ:‘ ’
goods or services sold, offered for salg or advertised; . ' B '

(4) incorrect description, or mistake In adverﬂg;ed price of goods or produéts sold, offered forsale or advertised;

(f)' to such part of any damages or. expense which represents the cost of inspecting, sepalring, replacing, removing, recovering,
withdrawing from use or loss of use of, because of any known or suspacied defect or defllency therein, any

(1) goods or produsts or any part thersof including any container) manufactured, sold, handied or distributed by the named
ipsurad. or by others trading under his name; o

(2) work completed by or for the named Insured;.or ' ‘

(a) other pr.openy of which such goads, products 6r work com;ileted are @ component part o ingrédliant;
L. tolnss of use of fangible praperty which has not been physically !n!ured or dastroyed resulting from

{1).4 de!ay in or jack of perfonnancé byor on Behalf of the named insured of any confract or agreemert, or

(2) the fallure of the named insured's products of work performed by or on hehalf of the named insured to mest the level of
: ‘partonnance. qualtty, fitness or durabliity warranted or represented by the named insurad; .

but this excluslan doas not apply fo loss ot use of cther tangible property resulting from the sudden and accldental piwslcal Injury to or
, Uestruction of the named insured’s products or work performed by or on behalf of the named insured after such praductsor work have bean

" _j putto use by any person or organization ofher than an Insured; _
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() to personal injury or property damage arising out of the dlscharde, dispersal, release or escape of smak, vapors, é_dot. fumes,

( 'j acids, alkalls, toxic chemicals, Yiquids or gases, viaste matorials or other ivitants, contaminants or poliutanis ito of upon land, the

almosphere or anly water caurse of body-of water but this excluslon does nat apply If such discharge, dispersal, release oF escape is
sudden and accidental; : ’ .

{) excapt with respect to occurrences taking piace in the Untad States of America, 1ts tenitories or possesslons, or Canada, to any -
lability of the insured directly or indirectly occastoned by, happening through or in consequenca of war, invasion, acts of forelgn -
enermies, hostilties (whether war be dactared or not), olvil war, rebaflion, revolution, insurvection, miltary or usurped power or

. confiscation o nationalization or requisition or destruetion of or damage to property by or under the order of any goveriment or
publlc or local autharity; - ' ‘ T "

() topersonal Rjury or proparty damage;

(1) with respect to which an Insured under this policy Is also an Jnsured.under a nuclear energy fability pofley issuad by Nuelear
Energy Liabifity insurance Assoclation, Mutuat Atomic Enerqy Liabiitty Underwriters or Nuclear Insuranoe Assoclation of Canada,
orwould be an Isured under any such peficy but for its termination upon exhaustion of is limit of tabifity; or

(2)- resulting from the hazardous properties or nuclear material and with respect.to whlcil .
(a) any person or orgamzaﬁon is required to malntaln firancial pratection pursuant o the Atomic Energy Act 01954 or any
law arendatory theréof, o . ' _ -
"b) the Insured is, or fiad this poficy not heen Issued would be entitied to indemitty from the Unlted States of America, er any

agency thersof, with any person or organization; . .

(3) resuling from the hazardous properties of nuclear material, it

{a) the nuclear material ls at any nuclear faclity owned by, e operated by or on behalf of an insured or has been discharged or
disparsed therefrom; T .
{b) the nuclear material is contalnéd In spent fuel or wasta at any time possessed, handled, ysed, processad, storad,

{ ) transported or disposed of by or on behalf of an insured; or .

.

() the personal injury or property damage arises out of the fumishing by an insured of services, materials, parts of equipment
In connection with tte planning, construction, malntenancs, operation or use of any nuctear faciity, but ¥ such faciity is-
locatad within the Untted States of Amerlca, fis territories or possessions of Canada, this exciuslon (3) (c) appliss only to
property damage fo such nuclear facility aid any property thereal;

provided ihat the words property damage include all forms of rdioactive contamination of propery.

* Asused in this excusion:

*hazardous properties” imﬁude radioactive, toxic-or explosive properties;
*puclear material” maans source material, special nuclear material or by-product matgrial;

*sourcs matetial®, “special nuclear material*; and “by-product material” have the meanings given them in the Atomic Energy Actof 1954 orin
any law amendatory thereof; : ' .

“spent fuel” means any fuel element or fuel companant, sofld or liquld, which tias been used qr.e:qmséd to radlation #-a nyclear reaétor;

“waste” means any waste material containing by-product materiat and resutting from the operation by any person or otga;ﬁzatiun of any

_ nuclear facilfty Included within the definition of “nuclear facllity* under paragraph. (1) ar _(2) thereaf;.

*nuclear facilily” means
{1} any.nuclear reactor,

{2} any equipmentor davice dasigned or used for (a) separating the Isotopes of uranium or plutonium, (1) pracassing or utflizing
spant fue), ar (c) handiing, processing or packaging waste, '

{3) any equipment or devica used for the bmcassmq, fabricating or alloying of special nuelear material i at any irne the total
amount of such materfal in the-custody of the Insured at the premises whers such equipment or device Is located consists of or
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' contains more than 25 grams of plutonlum or uranium 233 or any comblnation thareot or mars than 250 grams of uranjum

( .- 28,

(4) any stucture, basin, excavation, premises or piace prepared or used for the storage-or disposal of wast,

and lncludes iie site on which any of the foragoing is ocated, all aperations conducted on such lfte and all promises usad for.such
operaﬂons :

“nuclaar reactor* means any apparatus designed or used to sustain nuclear fission In a self-supporting chaln raaclinn or to contaln 2 cnﬂcal
mass of flssionable material

_Vll. CONDITIONS
A PREM!UM The premium for this policy shall be as stated in the declaratlons

2. INSPECTION AND AUDIT: The company shall be permitted but not obligated to Inspect4he named insured’s proparly and oparaﬁuns it
any tima, Neither fhe company’s right to make inspections nor the making thereof nor any report therson shal constifute an undertaking,
o behalt of or for the benefit 6t the named insured or others, to determine or warrant that such pmperty ar oferations are safe.

The company may examine and audit the named lnsumd 's books and reCords at any ﬂme during the puncy period: and extentions thereof, and '
within three years after the final termination of this policy, as far as they refats o the subject matter of this insurance. :

3. NOTICE OF OCGURHENCE Whenever it appears that an occurmnca is Hkely to lnvolve lﬂdammly under mls policy, wﬂlhen notice ﬂrsnaof :
shaill be given to the company or any of its authortzéd agents as soon as-practicable. Such notice shall contaln particulars sufficlent to
identify the Insured and also reasonably obtainable infermation respecting the time, place and circltmstances of the occurrenice, the
names and addresses of the Injured ‘and of available.witnesses. :

The hsumd shalt give fike notice of any claim mads on accountof such occurrence If legal praceedings arg begun the Insurad when
requested by the campany, shall forward to it each paper thereon, or & copy thefeot, recelved by the insured o the Insured's repmsentaﬂves
" ‘ogetfier with euples of raports of Investigations made by the Insured with respect to such clalm proceedings.

\..,/ 4. ASS]STANGE AMD GOOPERATiON OF IHE INSURED: Except as provided In lnsuﬂng Agreemant 11 (defense seﬂiement) the company
-shall not be called upon to assume charge of the setuement or defenss of any clalm mada or proceeding instituted agalnst the insured.

The company shall hava the right and shall be given the oppommﬂy to assoglate with the tnsured or fts underlying insurars, or both, in me
defense and contro! of any clalm, sult or procéeding which involves or appaars raasonably likely to involve the company and fn whlch event
§he Insured, such Insurers and the company shall cooperate tn alf things in defense of such claim, sult orpmr:eedlng

i Bonina miven ol -\lu-ll anon e m s Kha mamad o cle fan s T maama o oy s oo

'ﬂ‘w SISUITA Sivan COURGH dte with e Gndenyling mauwra s wq‘u!mu uy tha iems of fe urruuuyurg instiaice and wrupry with &if the ieffas
and conditions thereaf, and shall enforce any fight of contribution or indemnity agalnst any parson or organization who may ba Habie to the *
tnsured because Of Hiabllity with respact to which Insurance is afforded under this poficy of the undsriying policies.

5. APPEALS: ln the event the tnsured or the Insurad's underlylng Insurer alects not tn appeal a ]udgment In excess of the undarlylng limit or’
retained imit, the company may elect to do so at its own expense, and shafl be Hable for the taxable costs, dishursements and intarest
incidental theretn, but in no event shall the liabliity of the company for ullimate net foss exceed the amaunt hereln appicable for any one
occurTence pliss the Inxableoosis dishursements and interost incldental to such appeal. ’

6. LOSS PAYABLE: The companys fability under uﬂs policy with respect to-any ocourrence shall not almctr until the amount-of the

applicable underiying kmit has been paid by or on behalf of the insured, or tfie amount of the retained limit has been pald by the Insurad
on accaunt of such occurrence

The Insured shall make clalm for any 1oss under this palicy within twelva (12) momhs after (a) the Insured shall have pald ultimate net loss in
excess of the underying limit or retalned Hmit with respect to any accumence, or (b), the Insurad's obligation to pay such amounts shall have
been finally determined efther by 1udgment agamst the Insured after actual irlal or by written agreament of the [nsured the claimant and the

oompany,

Al losses covared by this pnllcy shalt be dus and payable by ﬂre company wlthln 30 days after they are respectively clalmed and provan in
accordance with tha tsrms of this policy. _

)7 BANKRUPT! CY OR INSOLVENCY Banhuptcy or Insoivency of the insured shall not refleve the company uf any of its obllgaﬂons
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. SUBROGATION: tn the event of any payment under #his palicy, the company shall participate with the insured and any undestying insurer
’ inthe exercise of all the Insured’s dght?;f.mcovery against any person or organization Hable therefor, Recoverles shall be applled first fo
reimburse any knterest (including the insured) that may hava paid any amount, with respect to llability & excess of the limit of the
company’s liahility hereunder; then to reimburse the company up to tfie amount pald hereundar; and lastly fo raimburse such interasts
" (including the Insured) of whom this insurance IS excess, as are entitied to claim the rasidue, if any. Reasanable expenses incumred in the
. exaroisa of rights Of racovery shall be apportioned among all Interests on the ratio of thelr respective losses for which recovety Is sougft.,

9. CHANGES: Notica to or knowledge possessed by any agent or by any other person shall not effect a walver or a change In any part of this
- polley not estap the company from asserting any rights under the terms of this policy; nor shal the tarms of this policy be waived of
changed, except by endorsement Issued to form a part of this policy, signed.by an authorized representative of the company.

-40. ASSIGNMENT: Assignment of interest under this policy shall not bind the company untl its consent is andorsed hereon,

11. MAINTENANCE OF UNDERLYING INSURANCE: Each policy.described in the schedule of underlying insurance shall be maintalned in full
gffect during the cuvency of this palicy, except for any reduction of the aggregate limifs contalned therain solely by payment of claims
arising out of occtentes taking place during the periad of this policy. Fallure of the named insured to comply with the foregoing shall
not Invalidate this policy but In the event of such fallure, the company shail be liable. anly to the extent that it wouid have been llable had |

. -the.named insured complied therewiti. ) .

Upon notice that any aggregate firit of labiiity under-any policy of underlying Insurance has been exhausted the named insured shall
immediately maks all reasonablg efforts fo reinstate such Hrits. _ - :

“The named lnéumd shall give the compatiy wrilten notice as soon as piacﬂcable of any change inthe scoﬁe of coverage.or in the amount of
fimits of Insurance under any undariying Insurance and of the tarminaion of any coverage or exhaustion of aggregate limits of any underying
ingurer's ffabllity. ' . , ,

12. CANGELLATION; The policy may be cancellad by the named insured by surrender thersof to the company of any of its authorized agents
or by malling to the company written notice stating when thereafter the canceliation shall be effective. This pollcy may be cancelled by the
company by malling to the named insured first named In the declarations at the address shown In this policy writtsn notica staling when
not less than thirty days thereafter such canceliation: shall be effective. The malling of notica as aforesald shall be sufficlent proof of

- notica. The effective date of cancellation stated in the notice shall becom the end of the policy perlod. Delivery of such writien notice
elther by the named insured or by the company shafl be equivalent to malling. . -

i lhe namead insured cancls, eamed. premium.shall be computed In accordance with the customary short fate tables and procedurs. if the
company cancals, samed premium shall be comuted pro rata: Premium adjustment may be made either at the time canceflation is effected
or a5 soon a5 practicable-thereafter ut payment or fender of uneamed premilum is not a condition of canceltation.

if ihig policy Insures mora than one named insured, cancellation may be effected by the first of such nam;ad insureds as named b the

daclarations for tha ascount of all Insurade: and notios of cancallation hy tha comnany 0 such first named Insured shall be nofice fo all

interests thereln. Payment of any unearned prerium g such first named insured shall be for tha account of all Interests thereln.

' 1;’3. DECLARATIONS: By acceptance of this policy the named instred agrees that the statements In the ap_pﬂdaﬂon and the declarations, and

In any subsequent notice relating to underlying insurance are s agresments and representations, that this poflcy Is Issued and continued
(n refiance upon the truth of such representations and that this pollcy embodies all agreements existing betwean the named insured and
the company or any of its agents relating to-this insurance, _ . o
InWitness hereof, Mutial of Enumclaw nsurance Company, has caused this policy to be signed by fts President and ‘Secretary, but the same
shall not be hinding uniess countersigned on the declaraiions page by a.duly authorized agent of the company.- -
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MUTUAL OF ENUMCLAW INSURANCE COMPANY Policy Not_______.

O Insured: ) . Effective Date:

‘BROAD FORM PROPERTY DAMAGE

‘INCLUDING COMPLETED OPERATIONS

‘The exclusions of this policy relating to Property Damage are replaced bjf the following exciusion;

A To Property Damage:

1. To property owned or occupied by or rented to the Insured or, except with respect to the use of elevators, to
property held by the Insured for sale or entrusted to the Insured for storage or séfekeeping.

2. Exceptwith respect to liability under a written sidetrack agreement or the use of elevators to:

(a) property while on premises owned by or rented to the Insured for the purpose of having operations
performed on such praperty by or on behalf of the Insured,

(b) toals, or equipment while being used by the Insured in performing his operations,

(c) property in the custody of the insured which ts to be installed, erected or used In constructlon by the
Insured,

( ) {d) that particular part of any property, not on premises owned by or rented fo the Insured,

{1), upon which operations are being performed by or on behalf of the Insured at the time of the Property -
Damage arising out of such operations, or-

(2) out of which any Property Damage arises, or

(3) the restoration, repair or replacement of which has been made or Is necessary by reason of faulty
workmanship thereon by or on behaif of the insured;

B. With respect to the COMPLETED OPERATIONS HAZARD to Propery Damage to work performed by the
Named Insured arising out of the work or any portion thereof, or out of materials, parts or eqmpment furnished in
connection therewith.

The insurance afforded by this endorsement shall be excess insurance over any valid and ootiectible property

insurarice {including any deductible portion thereof).avallable to the Insured, such as but not limited to Fire and
Extended Coverage, Builder's Risk Coverage or Installation Risk Coverage.

L} UMB3011 (9-88) | : ‘
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4 Law-Officesof- . = -
James M. Beecher : .
: HACKETT, BEECHER & HART Of Counsel
Steven A. Branom John A. Hackett
Theodore H. Millan 1601 5th Avenue, #2200 o :
g Seattle, Washington 98101-1651 - 'A‘lr;g‘gRl;;i“
Barbara J. Boyd " Telephone (206) 624-2200 St
David R. Collins . - Facsimile (206) 624-1767 "+ Also Admitted in
Debra L. Dickerson * Califomniz
November 12, 2003
Richard T. Beal, Jr.
Stanislaw Ashbaugh
701 5th Avenue, Suite 4400
Seattle, WA 98104
RE: Weathersfield; Barmington Condominiums; Red Oak Condominiums; Mill

Creek Court Condominiums and Gold Leaf Apartments

Mutual of .Enumclaw insured:

Before 11/ 1/00: Sundqulst Homes Inc & Larry T. &
~Diane Y. Sundquist & Clifford & Laura Sundqulst
DBA: 44th West Partnership;

After 11/ 1/00 — Sundquist Homes, Inc.
‘Mutual of Enumclaw Policy Numbers: PK. 57984 and PK 83205

Dear Rick:

ACCEPTANCE OF TENDER/RESERVATION OF RIGHTS

Mutual of Enumclaw has accepted the tender of defense for Sundquist Homes, Inc. and
Larry Sundquist and his wife in the claims brought by the owners of the Sundquist -
projects listed above. I understand Jeff Frank has been appointed to defend in :
Weathersfield, Barrington and Mill Creek Court, the claims that have resulted in lawsuits.

- The tender has been accepted subject to the reservation of rights outlined below.

Mutual of Enumclaw issued two policies, PK 57984 that ran from 2/1/93 until 2/1/99 and

PK 83205 from 2/1/99 until 2/1/02. The named insured included the Sundquists and
Sundquist Homes, Inc. as members of a partnership until 11/1/00 when the named

rYL[IRI'f' Fa



‘Richard T. Beal, Jr.
Novermber 12, 2003
Page 2

insured was amended to Sundquist Homes, Inc. One of the benefits provided under the
policy is that the company will appoint a lawyer to represent your clients in these actions
or help with the cost of a lawyer appointed by another insurer of your clients. The
obligation to pay damages assessed against your clients and to provide them with.a

lawyer to defend the actions is contingent upon the existence of coverage in the policy for”
the claims that have been made. As pointed out below there are limitations on the
coverage available under the policy.

As aresult of the limitations of your clients’ insurance, it is vitally important to notify
every insurance carrier with whom they have liability coverage in order for them to have
the maximum insurance protection. Because claims in construction defect cases often
arise several years after the completion of the project, it is common for the parties
involved in the project to have been insured by more than one insurance company
between the time the project began and the time the claim was brought. All of your
clients’ insurance companies are likely to have an obligation to pay their claims and
provide their defense. In order to have the maximum protectmn your clients must
1mmec11ate1y notify each of these companies.

During some of the potentially applicable years the Mutual of Enumclaw policy was

1ssued to the 44th Street Partnership comprised of Sundqulst Homes, Inc. and several.

members. of the Sundquist family. For these years any coverage would be 111n1ted to the
- projects in which the Partnershlp was involved. :

I note that Larry Sundquist and his wife are named defendants in the Mill Creek Court *
case and that Weathersfield is reserving a number of John and Jane Does suggesting the
-Sundquists may later be brought into that action. It appears that coverage for Mr. and
- Mrs. Sundquist could be available if they were a partner in a covered partnership facing
allegations of liability as a partner, or the spouse of a partner with respect to the conduct -
of partnership business, or if the named insured is a corporation, if they were an '
executive officer, director, or stockholder while acting within the scope of their duties for
the corporation. (L 6394a (Ed. 1 —73) at II Persons Insured.(b) and (c); LE 18 (03 98)
and LE 18 (03 83) at IX). In addition, subject to certain exceptions, the Sundquists may
be covered for acting as an employee of the named insured while within the scope of the
employee’s duties. (LE 18 (03 83) and LE 18 (03 98) at IX). The Umbrella Policy,
provides similar, but more limited coverage. (UP 2, IV). If, on the other hand, Mr. or
Mrs. Sundquist was acting as an individual, as is apparently alleged in the Mill Creek
Court case, there may not be coverage-for them.

The claims against your clients are outlined in the complaints brought by the three
homeowners associations. This letter may refer to those allegations, but in doing so I do



Richard T. Beal, Jr.
November 12, 2003
Page 3

not make the assumption that these allegations are correct. In general all of the claims,
including those in which there is no lawsuit, involve allegations that defective
construction allowed water leaks causing additional damage. The company will
investigate these claims and your clients’ appointed lawyer will vigorously defend them.
We share the mutual hope that these claims can be successfully defended. -

I am enclosing eight documents; one entitled “Comprehensive General Liability
Insurance” L 6394a (Ed. 1-73), the second and-third entitled “Broad Form Extended
Liability Endorsement,” LE 18 (03 83) effective until 2/1/99 and LE 18 (03 98) effective
after that date. The fourth is “Special Multi-Peril Policy Conditions and Definitions” MP
00 90 (Ed. 07 77). A Cross Liability endorsement is the fifth document. These
documents are part.of the Comprehensive General Liability Policy. I am also enclosing
Forms UP-2, UMB 2055 9/88 and UMB 3011 9/88 a portion of the Umbrella Policy.

Both of these policies-are designed to pay damages arising from “property damage”

caused by an “occurrence” during the policy period. (CGL First Paragraph, Section I,
- and Definitions on Page 6 MP 00 90 (Ed. 07 77), Umbrella, Section I Coverage and

Section V., Other Definitions). If damage has progressively worsened over time, it

would be thought to be caused by a single “occurrence.” To the €xtent damage caused by
_the insureds may have occurred during any policy period, the occurrence lithits for the . -~ -
"period are available to pay.covered claims for that period unless claims against Sundquist

reduce the amount available or unless an insured became aware of the potentxal claim =

before the policy period began. |

Mutual of Enumclaw’s CGL Policy is intended to provide coverage for casualty loss.

. Casualty-loss is unpredictable, potentially unlimited liability that can arise from
accidentally causing injury to other persons or their property. Normal business risks are .
the responsibility of the business owner, and not the insurance company. N.orm'al :
business risks are the usual, frequent, or predictable consequences of doing business
which business management can and should control. These normal business risks are
excluded from coverage because the general liability policy is not intended to guarantee
the quality of the business” workmanship, product, or work. :

Because this is a policy designed to cover accidental * property damage” claims, contract
claims are not usually covered. Agreements are covered only if they meet the definition

of “incidental contract” in the CGL Policy, or a “liability assumed under contract” in the
Umbrella Policy. (CGL Policy: L 6394a (Ed. 1-73) 1, Coverage A and B, Exclusion (a)
and definitions on Page 6 of MP 00 90 (Ed. 07 77); Umbrella Policy: UP2, I Coverage

(b)).



Richard T. Beal, Jr.
November 12, 2003
Page 4

The claims arising from a contractor’s work often imply damage of two different types: .
damage to the work, product, or property of others; as well as damage to the contractor’s .
own work or product. These two types of damage are treated differently by liability _
policies. Liability insurance policies are designed to focus on claims that the contractor
" has damaged another person’s property, and are not designed to operate as a performance
bond to assure the quality of the contractor’s own work or product. As a result, the
policy excludes damage to an insured’s “products,” “premises alienated” by an insured,
an insured’s “work,” property from which “property damage arises” or which must be
repaired because of an insured’s “faulty workmanship,” as well as the loss-of use of
undamaged property caused by an insured’s failure to perform, or its work or product to
met required standafds. (CGL Exclusions (1), (m), (n) and endorsements LE 18 (03 83)
and LE 18 (03 98) at V). Because the policy is designed to pay for certain types of your
clients’ liability, damage to property they own is not covered. (LE 1803 83) and LE 18
(03 98) at V.) The exclusions are designed to operate whether the damage occurs during
work-on the project or after it is completed. Because coverage is provided for “property.
damage” a claim against your clients for lawyers’ fees or. 11t1gat1on costs 1s not covered.

The Umbrella Policy 1s designed to supplement the General Liability P olicy by
indemnifying your clients for an “ultimate net loss” for “property damage” liability - A
caused by an “occurrence” which exceeds the coverage provided by the General Liability .
Policy or the “retained limit,” if it is applicable. (“Ultimate Net Loss,” “occurrence,”

“property damage,” “Retained Lmut ” in Sectlon V; and Section I Coverage of the -
Umbrella Form). :

Like the General Liabilit’y Policy, the Umbrella Policy coverage is subject to exclusions.
The Umbrella Policy will not pay for the cost of damage to your clients’ own work or
products, or products they sold; damage caused by their ““faulty workmanship” (Section
VI (d), (f) and forms UMB 2055 9/88 and UMB 3011 9/88), or for the loss of use of
undamaged property caused by your clients’ delay, failure to perform a contract, or

- failure of their products or work to meet the'standards represented or warranted. (Section

- VI(g)). Damage must occur during the policy period to be covered. Claims for lawyer’s
fees and other litigation costs are not covered because they are not “property damage.”

- One of'the claims alleges a violation of the Consumer Protection Act.  This claim may be’
_based on an allegation of intentional deception, as are many of these claims. If that is the °
case, this claim is nat covered by your policy. Intentional damage is excluded from
coverage. (CGL Policy: Definition of “Occurrence” P. 6 MP 00 90 (Ed. 07 77);
Umbrella Policy: V. Other Definitions, definition of “occurrence”). Even if the
Consumer- Protection claim is not based on an accusation of intentional injury, it is not

| %Z
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. covered. This is because the violation is almost certain to cause purely economic damage
rather than property damage as defined in the policy. (CGL Policy, P. 6 MP 00 90 (07
77) “property damage”; Umbrella Policy, Section V. “property damage”). If you have
information suggesting this is factually incorrect please notify me. Similarly, allegatlons
of mlsrepresentatmn or fraud would not be covered for the same reasons. ’

Under the Mutual of Enumclaw policy, an insured has duties to the insurance company-
that must be satisfied in order to be eligible for benefits under the policy. Your clients
must provide specified information and cooperate both with their defense and with the
company’s effort to sort out coverage issues. (CGL: MP 00 90 (Ed. 07 77) Page 4,
Paragraphs 4 and 5; Umbrella UP2, VII Conditions, Paragraphs 3 and 4). The failure to
adequately satisfy these duties can result in a reduction of or'a denial of coverage.

Mutual of Enumclaw has appointed a lawyer to defend your clients. However, this lawyer
would be unable to represent your clients on issues relating to insurance ooverage Your
clients may. wish to consult you if they have concerns about the company’s posmon on
coverage or if claims 1 in excess of the policy limits are made. -

Comnstruction defect cases are almost always factually very complex. Commonly, some v
of the claims made against an insured will be covered by a liability policy, however, as =~ .** "=+
you cari see from the nature of the exclusions, it is-also common for portions of the claim =~

to be excluded from coverage. Occasionally construction defect claims only affect ’

damage excluded from insurance coverage. Mutual of Enumclaw will investigate this

case and try to distinguish between claims that are covered and those. that are not.

While this investigation is pending, in order to determine its obligations under the policy - -
without prejudicing your clients, Mutual of Enumclaw is.providing your clients’ defense

in the actions under a full reservation of the right to later deny coverage, the obligation to
pay, and the obligation to defend. Mutual of Enumclaw will only pay for covered
damages and may withdraw your clients’ defense should the investigation determine

there is no coverage under the policy. Because the company is reserving its rights, you

and your clients should not interpret the actions of anyone representing the company 2s a
~waiver of any rights under the policy unless you or your clients are specifically notified
that the company is waiving its rights. In the meantime, your clients will be vigorously
defended in the actions and will continue to be unless a failure of coverage is discovered.

Please feel free to contact me if you have questions about coverage.

=
D
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DECLARATORY JUDGMENT ACTION

There are a number of significant coverage issues presented by these policies and the

. claims that have been brought. Mutual of Enumclaw intends to commence a declaratory
judgment action in order to get court guidance on these issues. In the meantime the
company will continue to provide your clients’ defense at least unt11 these issues are

resolved.

Sincerely,

. HACKETT, BEECHER & HART

A —

Dav1d R. Colhns

DRC:lv
enclosures: L 6394a., LE 18 (03 83),LE 18 (03 98), MP-00 90 (Ed. 07 77), UMB :
2055 9/88, UMB 3011 9/88 and Cross L1ab111ty Endorsement

~ cc: Larry Beck, Mutual of Enumclaw
Jeff Frank :
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APPENDIX TO PLAINTIFF’S REPLY

PARTIAL LIST (¢ NSTANCES OF MOE’S BAD FAT{ CONDUCT

No. Bad Faith Conduct Consider | WAC | Other Bad
Insured’s | 284- Faith
Interests? | 30-

1. | Failing to send a reservation of rights No 330(3),
letter until November 2003, afier the ER 2),

408 Agreement had been entered into and (%),
the parties had committed to mediation. 360,
(Notice of Red Oaks claim was first 370,
provided to MOE on February 7, 2003. 380~
, Ex.lat7.)

2. | Asserting it has no duty to investigate No 330(3), | Violates
reasonableness of settlement in 4, Smith v.
reservation of rights defense unless 370 Safeco
coverage is clear. factors, Truck

Exchange v.
Century, Tank
mandates
thorough
investigation
into the cause
of the claim
and the nature
and severity
of damages;
Besel estoppel
permitted for
fajlure to
investigate.

3. | Failure of MOE’s coverage claims No 330(3), | Violates
handlers to conduct any investigation into 4, Smith v.
facts of the Red Oaks claim prior to 370, Safeco
settlement of claim. Compare Ex. 2 to 380 factors, Tank
Collins Decl. at 3 (“The company will mandates
investigate these claims and your clients’ thorough
appointed lawyer will vigorously defend investigation
them.) with Bx. 2 at 30-31, 34-35 (Mr. into the cause
Beck testified he never investigated the of the claim
claim) (emphasis added). and the nature

and sevetity
of damages;
Besel estoppel
permitted for
failure to
investigate.

4. | Failure to inform the insured of the No Tank failure

to inform

arguments it was making in Archer. See

-1-




APPENDIX TO PLAINTIFE’S REPLY

PARTIAL LISTC NSTANCES OF MOE’S BAD FAIl CONDUCT
Exs. 1 and 2 to Collins Decl. (no tusured of all
reference to entire development or developments
condominium being “your work™ or relevant to
“your product™). coverage

5. | Failure to cite to Archer decision in No Tank failure
correspondence with insured after Archer to inform
was decided on August 1, 2003. insured of all

developments |
° relevant to
coverage

6. | Failing to consider whether aggregate No 330(4), | Truck
total of claims under policies would 370 Exchange v.
potentially exceed limits before deciding Century,,
it would not engage in settlement Besel estoppel
discussions on Red Oaks claim. permitted for

failure to
investigate

7. | Attempting to intervene in the arbitration No Tank
between the insured and the insured’s mandates
adversary on March 10, 2004, *in order to |- thorough
gather information that will impact the investigation
coverage analysis.” into the cause

of the claim
and the nature
and severity
of damages,
while being
mindfol of the
confliet of
interest that
exists.

8. | Suing insured and insured’s adversary in No
same declaratory judgment lawsuit on
March 3, 2004.

9. | Refusing to determine reasonableness of No 370, Besel estoppel
settlement because of expressed concern, 380 permitted for
as Court of Appeals noted, that MOE failure to
would be “potentially exposing itself to investigate
liability.” Ignored insured’s concern with
expense of having to litigate to Court of
Appeals and failed at any previous time to
inform insured of its failure to
investigate,

10.] Representing to the Court of Appeals that No 330(1),
the reason it refrained from participating 370,
in the reasonableness hearing concerning 380(3)

-2-



APPENDIX TO PLAINTIFF’S REPLY
PARTIAL LISTC NSTANCES OF MOE’S BAD FAIl' CONDUCT

the extent of plaintiff’s damages was that
“an insurer must avoid litigating issues
which might establish the insured’s
liability, prejudicing the insured’s ability
to defend the underlying action,” but then
conceding that MOE sought to intervene
in the arbitration for the specific purpose
of gathering information “concerning
damages that had been identified to the
homeowners’ association and how those
damages came about.” Ex. 2 at 26-27.

|

11.

Failing to set or consider a deadline for
asserting a counterclaim against the
insured in the pending declaratory
judgment action. Ex. 2 at 16.

No

330(3)

12.

Waiting until March 1, 2004 to inform
insured that there would be no settlement
authority at the March 4, 2004 mediation,
even though the mediation had been
scheduled since September 18, 2003 (date
parties met to discuss ER 408
Agreement). See Ex. 8.

No

330(2)

Tank failure
to inform
insured of all

" developments

relevant to
coverage and
settlement.

13.

Failing to ask insured’s defense counsel
whether information being provided to
MOE could be used for coverage
determination and determination of
reasonableness of settlement before
objecting to settlement at trial court level
and before appealing to Court of Appeals.
See Ex. 12 at 36-38.

No

330(3),
370

Besel estoppel
permitted for
faiture to
investigate

14.

Failing to inform the insured, the trial
court in the Red Oaks lawsuit, and the
Court of Appeals that its claims handler
had already determined the
reasonableness of the settlement demand.

"No

330(1),
(11D

15.

Failing to establish guidelines for how
claims should be handled where defense
and coverage issues are segregated, so as
to ensure that policyholder’s interests are
protected and investigation proceeds in
timely fashion.

No

330(3),
370

16.

Funding under policy’s duty to indemnify
without reserving right to later deny
coverage (plaintiff’s attorney fees and
costs of experts)

No

733009

Tank failure
to inform
insured of all
developments

relevant to




APPENDIX TO PLAINTIFF’S REPLY

PARTIALLIST( ™NSTANCES OF MOE’S BAD FAIl CONDUCT
coverage
17.| Allowing ER 408 Agreement to be No 380
executed without stating that there would
be no coverage under policy, even though
Red Oaks would later be able fo use
whatever experts determined in later
litigation.
18.| Failing to deny coverage unequivocally No 380 Tank failure
prior to September March 1, 2004, even to inform
though MOE now argues that there was insured of all
“no coverage under the Sundquist’s developments
liability policy for property damage to the relevant to
Sundquist’s own work” — the entire coverage
condominium. Opposition at 2-3.
19.| Failing to settle pursuant to ER 408 No Violates
Agreement, even though MOE found : Swmith v.
seitlement data reasonable and recognized Safeco
that its insured - would automatically face factors, Tyler,
greater exposure (effect of plaintiffs Truck
contingent fee agreement and plaintiff’s Exchange v.
entitlement to using expert work product). Century
20.| Failing to seek a declaratory judgment No Truck
immediately after assuming the defense Exchange v.
under a reservation of rights. Vanport
method for
resolving
whether duty
to defend
exists during
defense
21.) Pursuant to the ER 408 Agreement, No 380
agreeing to pay: 1) 100% of costs of
mediator; 2) Red Oaks’ counsel’s
attorney fees; and 3) costs of joint
investigators, who could later be used by
Red Oaks, without reserving rights to
deny coverage or seek reimbursement, in
the event there was no coverage under the
policies.
22.| Failing to keep any record of September No 340
28, 2003 meeting with insured, where
MOE now claims coverage was denied
and funding of Red Oaks claim discussed.
But see Ex. 1 at 22-24.
23.] Failing to keep any record of decision to No 340

approve ER 408 agreement and to pay




APPENDIX TO PLAINTIFEF’S REPLY
PARTIAL LIST ( INSTANCES OF MOE’S BAD FAY - CONDUCT

plaintiff’s costs under duty to indemnify.

24. | Failing to keep any record of decision to No 340
refuse to authorize settlement.

25. | Asserting currently that MOE denied No 330(1), | Tank failure
coverage on the Red Oaks claim prior to 380(1), | to inform
March 1, 2004, even though there is no @) insured of all
written communication denying coverage, developments
no written notation in the claim file, and relevant to
no MOE witness who Has testified to coverage
denying coverage on Red Oaks claim
prior to March 1, 2004.

26. | Failing to respond to defense counsel’s No 340, Tank failure
letter forwarding January 12, 2004 letter 330(2) | to inform
from mediator, in which mediator states insured of
that “persons with decision making matters
authority must actively participate” in relevant to
mediation. Ex. 10 - settlement




