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I.-IN I_RODU CmN

Polygon filed sui£ égainst :sevéral sﬁbéc;f;:rréétors, ihcluding PJ and
PSR, for damages caused by construction defects.! Polygon’s complaint
asserted claims for indeminity and breach of contract Ihe trial court
dismissed Polygon’s claims on two grounds: (1)the indemnity provisions

" in Polygon’s agreement with PJ did not éfpply to qopstrué’gion def;ct
claims and (2) Polygon could not recover for clalmsansmg -after--t,ﬁe
corporate dissolutions of PJ and PSR.

After Polygon filed its opening brief, two appellate decisions were
issued that mandate reversal of the trial court’s decisions. First, in
MacLean Townhomes v. America I Roofing & Builders,* this Court
ruled that the identical indemnity provision at issue here does apply to
construction defect claims. Second, in Ballard Square Condominium

Owners Association v. Dynasty Construction Co.,® the Washington

Supreme Court ruled that post-dissolution claims may be asserted against

' As in Polygon’s opening brief, “Polygon” refers collectively to appellants
Cambridge Townhomes, LLC, and Polygon Northwest Company; “PJ” refersto
respondent P.J. Interprize, Inc.; and “PSR” refers to respondent Pacific Star
-Roofing.

? MacLean Townhomes, L.L.C. v. Am. 1" Roofing & Builders, Inc., 133 Wn. App.
828, 138 P.3d 155 (2006). The Court’s decision was issued .after Polygon filed
its opening brief in this case but before PJ filed its response.

? Ballard Square Condo. Owners Ass 'n v. Dynasty Constr. Co., No. 76938-9
(Wash. Sup. Ct. Nov. 9, 2006). This decision was issued after Polygon filed its
opening brief and after PJ and PSR filed their response briefs.



.

a dissolved corporation. In light of these decisions, Polygon’s claims
against PSR and PJ must be reinstated.

In addition, as explained below, the trial court made several
erroneous rulings with respect:to Polygon’s claims against PJ, including
(1) refusing to allow Polygon .either to pursue claims against PJ’s
predecessor, the sole proprietorship or to name the sole proprietorship as
an additional defendant, (2) requiring Polygon to prove which Siefects
were latent instead of requiring PJ to prove which defects were patent, and
(3) striking portions of the declaration of Polygon’s expert wifness. These
rulings also should be reversed, and the case should be remanded to the
trial court for further proceedings.

II. ARGUMENT

A. The cofporate dissolutions of PSR and PJ do not preclude
Polygon’s claims.

The trial court based its dismissal of Polygon’s indemnity and
breach of contract claims against PSR and Polygon’s breach of contract
claim against PJ on its conclusion that Washington law bars post-

dissolution claims.* The Washington Supreme Court recently ruled that

4 Asnoted in Polygon’s opening brief, the basis for the dismissal of PSR’s
‘indemnity claim is not completely clear from the court’s order. See Appellants’
Opening Brief at 7:n.3. However, PSR’s arguments to the trial court and tothis
Court-addressed only the post-dissolution issue, and the Court therefore does not
need to consider any other grounds for dismissal of the indemnity .claim against
PSR. See Brief of Respondent Pacific Star Roofing, Inc., at 10-11; CP 158-62.



post-dissolution claims may be asserted as long as they are filed within the
applicable statute of limitations period. - Thus;Polygon is entitled to
reinstatement of'its indemnity and breach of contract claims against PSR
sand- its.breaoh-of contract claim: dgainst-PJ..
- iAs nfo.ted: in Polygon’s opening brief, the legislature amended
REW-23B:14.340, effective June: 7, 2006; to read:

i1 The dissolution:of a.Corporation:. ... by:administrative:! « .

dissolution by the secretary of state . . . shall not take away or

. impairiahy réemedy available against . such‘ corporation . .. :for
any right or claim existing, or any liability incurred, prior to

- suchidissolution ¢r arising:thereafter, unlessiaction: or other
proceeding thereon is not commenced within two years after

« w-the efféctive-date of anyidissolution that was effective prior

" to the effective date of this section or within three years after

the effective date of any dissolution:that-isieffectiveron: or
after the effective date of this sectlon

x",-

(N ew language underlined.) In Ballard Square Condomzmum Owners

ruled that the-amendment to'RCW 23B.:14:340 applies retroactively. 6

-l S e

PJ-didnot rdise:therpost-dissclutiofy issue-in itsitequest for dismissal ‘of Polygon’s
indemnity claim. (See CP 138-57) PJ now argues, however, for the first-time on
1. ‘appeal, that-Polygon’s indemnity-claim did riot-arise until after-PJ’s dissolution.
See Brief of Respondent’P.J .,Interprize,»,Inc.., at 14-18.

3 Ballard Square Condo. Owners Ass'nv. Dynasty Constr. Co No. 76938-9
(Wash Sup Ct Nov 9 2006)

$ Ballard Square shp op. ‘at 2 Theé court also explamed that Jeven lf RCW
#23B.14.340 had not'been amended;' RCW 23B:14« 050(2)(6) authorized-post-
dlssolutlon clalms Id ati10;



Thus, as long as a claim is filed within the required two- or three-year
period following dissolution (and within the applicable statute of
limitations), it is irrelevant whether the claim arose before or after
dissolution.”

In this case, PJ and PSR were dissolved before June 7,2006. (CP
381, 1065) Thus, Polygon had to bring suit within two years of their
respective dissolutions. "P.SR dissolved on October 17, 2003; PJ dissolved
on March 22,2004. (Id) Polygon filed suit on March 24, 2004, well
within the two-year period required under RCW 23B.14.340. (CP 1)
‘Neither PJ nor PSR asserted that Polygon’s claims were barred by the
statute of limitations, and there is no evidence that Polygon’s claims were
untimely; Under these circumstances, the trial court erred in dismissing
Polygon’s claims on the ground that those claims (allegedly) arose after
the dissolutions of PJ and PSR, and its rulings on this issue should
therefore be reversed. |

B. The trial court erred in dismissing Polygon’s indemnity claim
on-summary judgment.

The trial court dismissed Polygon’s indemnity claim against PJ on
the ground that the indemnity provision in PJ’s contract did not apply to

construction.defect claims. (CP 745-48) After the trial court ruled, and

1



- after-Polygon filed its opening brief; this Court issued:its'decision in
MacLean Townhomes v. America I*' Roofing & Builders® The Court
concluded the identical indemnity provision at issue here did apply to
construction defect claims, and PJ’s argument to the contrary must
therefore be rejected.

1. ThisCourt’s decision.in ' MacLean mandates
remstatement of Polygon s lndemmty clarm agamst PJ.

. Ty 5] .
cegee o LU - T I A ar TR L

On appeal PJ makes anumber of assertlons (wrthout c1tat10n to

i : 1 g, : I

authorrty) to support 1ts argument that the 1ndemn1ty provrslon at issue
DING L Ee P ey , PP ¢ ey o

here apphes only to tort ela1ms PJ falls to appre01ate that the MacLean

e

. o P ¢ b
I RCTRG A RSN

court specrﬁcally T€j eoted th1s argument PJ was’ the respondent in that

v,:r_l ;i"rf?' [

case, and the Court construed the ldentzcal mdemmty provrslon at issue
here. 10
P CaE .r“_.: ) . . ,= );-; .':‘E‘r

In MacLean, a general contractor sued several subcontractors,

including PJ, to recover damages incurred in defending against and

uzlders[nc, 133 Wn. App.

828, 138 P 3d 155 (2006)

? See PJ ’s Response Bnef at 27:29. PJ also mcorrectly asserts that Polygon
focused only on the first paragraph of the indemnity provision and ignored the
remammg ‘five paragraphs. Id. at 25-26. In fact, Polygon specrﬁcally addressed
each clause of the indemnity provxsxon in lts opening brief. Appellants’ Opening
Brief at 17-18.

9 See MacLean, 133 Wn. App. at 831-32. For the Court’s convenience, a copy
of the indemnity provision is.attached .as Appendix A.



settling a claim by a condominium homeowners’ association for '
construction defects.!! The trial court dismissed the general contractor’s
claims, concluding the indemnification provisions in its agreements with
the subcontractors applied only to tort claims."? This Court reversed. '
The first sentence of the indemnity provision at issue in MacLean
(as here) stated:
SUBCONTRACTOR shall defend, indemnify, and hold
CONTRACTOR harmless from any and all claims . .. . by
third parties arising from, resulting from, or connected
with, services performed or to be performed under this
Subcontract by SUBCONTRACTOR . . . to the fullest

extent permitted by law and subject to the limitations
provided below. '

The remainder of the indemnity provision in MacLean (as here) describes
certain restrictions on tort actions. "
In MacLean (and its response brief here), PJ argued the inclusion

of reference to tort-based claims-inthe indemnity provision meant that the

"' Id. at 829.

1

3 Id. at 835. The general contractor appealed the dismissal of indemnity claims
against two subcontractors, PJ and Janes Brothers Waterproofing. The general

contractor settled its claim against Janes while the appeal was pending, leaving

PJ as the.only remaining respondent. 7d. at 829 n.1.

¥ Id. at 831.

'S 7d. at 831, 833.



provision could.apply.only to tort claims.'® This Court.aptly explained the

fallacy of PJ’s argumerit:

It [PJ] would have us read the contract as though, in the -
first sentence above-quoted, the word “tort” was placed

- between:the word “all and;the word *“claims.” However,

this would dramatically alter the meaning of the phrase
“any-and all claims.” Adthoughthe parties could-have
drafted the prov1s1on in the manner urged by PJ. Interpnze
they did not.'

The Court.added:,. TR TS S SN S

i
!

1ndemn1ty prov131on at issue hereln clearly and unamblguously is so broad

. ;f\-m

, ,The flve paragraphs that follow, contaln variQus; -::
-spegifications regarding the subcontractor’s: dutles snone of
which say that the initial characterization any,and:all” is,
.in fagt, restricted; to only: tort-based claims.-,We find that

the only reasonable construction of the phrase; “subject to
the limitations provided below,” is that the parties merely

- included specific limitations.on tert.actions; ,not that they:

limited the subcontractor’s duty ¢o tort act1ons

. g I

Thus as this Court correctly recognlzed in MacLean “the

as to prov.1de that the t_ypes of clalms for Wthh the subcontractor must

defend and indemnify include contract claims . . . .”'° The claims against

'S Id at 832; PI’s Response Brief at 26~28

.' ~‘7 MacLean 133 Wn App at: 832

“oger

s i at 833 The Court noted that; as Po]ygon pomted out in-its opening brief,

the negligence language was included to comply with the requirements of RCW
4.24.115. Id. at 833 n.5. :

9 14 at'834.



- Polygon fall squarely within the scope of the indemnity provision, and the
trial court erred in ruling PJ owed no duty to defend or indemnify
Polygon.

2. MacLean was correctly decided.

" PJ contends the MacLean court improperly relied on earlier case
law to support its conclus.ion that the indemnity provision was not limited
to tort claims?® In particular, PJ asserts that the cases cited by the
MacLean court have been overruled by the supreme court.!

In rejecting PJ’s assertion that broad indemnity provisions are not
allowed under Washington law, the MacLean court Stated, “P.J. Interprize
does not cite, and we did not find, a single case hOIding that a general
contractor’s.right of indemnification from its subcontractors may only be
triggered by a third-party tort claim against the general contractor”?* The
court cited its earlier ruling in Karnatz v. Murphy Pacific Corp™
upholding an indemnity provision requiring the subcontractor to defend all

suits “arising out of, in connection with, or incident to” the subcontractor’s

20°pJ’s Response Brief at 30-32.
?'1d. at31-32.
2 MacLean, 133 Wn. App. at 834.

B Karnatz v. Murphy Pac. Corp., .8 Wn. App. 76,503 P.2d 1145 (1972).



performance.** Karnatz quoted Tucci & Sons v. Carl T. Madsen, Inc..*’
which was overruled in part by Jones v. Strom Construction:Co.*

First, Karnatz is still good law, and the MacLean court did not err
in citing that decisioni:: Secorid;PJ fails to notesthat'Jones overruled Tucci
only with respect to the Tuccei court’s conclusion that a subcontractor can

~be required to indemnify ‘a general contractor for the genéral coritractor’s
sole negligence? Jonesididitiot hold that broad ifﬁdéfﬁﬁityfprévisions are
unenforceable; it merely limited-theit applicatiorto “those cases in which
‘some activity of the! findemnitot]: contributed t6 the injury:?*? |

' ' "Herejithere is no allegationithat the damitiges atissué were caused

- by Polygoti’sisolenegligence: Thiis, the supteme court’s decisiofi‘in

Jones has nosapplication. -As the:MaceLear court coriéctly réedgnized, the

Washington courts have not:prohibited énforcement of indemnity

provisions such-as those at issue heré, and the: coutt did rioterr in

- coneluding those provisions ate not litited to tort claims. ' - -+

cede

8 'Wn. App. at 80.

% Karnatz,.
2 Id. at 81 (qudting Tucci & Sons, Inc. v. Carl T. Madsen, Inc.,’T Wn. App. 1035,
467 P.2d 386 (1970)).

2 Jones v. Strom Constr. Co., 84 Wn.2d 518, 527 P\3d 1115 (1974).
21 Jones, 84 Wn.2d at 522-23.

28 Brame v. St. Regis Paper Co.,97 Wn:2d 748,649 P.2d 836 (1982) (citing
Redford v. Seattle, 94 Wn.2d 198,205,-‘6 15 P.2d 1285 (1980)).



3. Thus, the trial court erred when it dismissed Polygon’s
indemnity claim.

In sum, the trial court dismissed Polygon’s indemnity claim against
PJ because it concluded the indemnity provision applied only to tort
claims. In MacLean, this Court correctly recognized that the provision is
not so limited and encompasses the type of construction defect claims that
are at issue here. Accordingly, the trial court’s order should be reversed,
and Polygon’s indemnity claim against PJ should be reinstated.

- C. Polygon may assert claims for both indemnity and breach of
contract,

On two separéte éccasions, PJ argued to the trial court that
Polygon could not assert a breach of contract claim because it allegedly
sustained no damages other than the amount paid to settle the HOA’s
claims.?’ (CP 153-54, 1087-88) The trial court correctly rejected PJ’s
- argument both times. (CP 747, 2026)

On appeal, PJ cites two cases to support its argument that Polygoﬁ
cannot go forward with its breach of contract claim. These cases are
readily distinguishable and do not support PJ’s position. In Washington

State Physicians Insurance Exchange & Associationv. Fisons Corp.,> the

¥ pJ’s Response Brief at 34.

3 Wash. State Physicians Ins. Exch. & Ass'nv. Fisons Corp., 122 Wn.2d 299,
858 P.2d 1054 (1993).

10



+plaintiffs filed a malpractice suit" agamst ) physwlan alleging injuries

PR SRS

caused by an adverse drug reactron The physrc1an filed a cross claim

i

agamst the drug manufacturer After the physman s insurer and the drug

_ company each settled with the plamtrffs the insurer asserted a CPA claim

agalnst the drug company seeklng to recover the amount the insurer paid
in settlement The supreme court upheld the trial court’s refusal to allow

R I L A A

the CPA cla1m to go the Jury, notmg that the clalm represented nothmg

more than an 1nd1rect attempt to obtam contrtbutlon from the drug
; LRI TRt S TR L LT |

| company . Because the partles settlements had bothbeen determined to
bé réassnable; their dontribiition rights W'e"re extinguished By statute, and

' t‘héfin's'ufe’f}thf"'e”’refore'Wa’s?ffot entitled 16 récovery 3 |

" 'The Fisons court'did fiot.'as PJ aséetts, bioddiy rile that & CPA

“claitt is af indethnity claird in' disguise and'is therefore prohi'Hitié;d'.’ And it
certainly did not conclude that a‘party may riot assert both a bigach of
cotitract'cldim and an ifideninity claim; everif the’ samé damages may

" suppit both Claimms:  Tistedd; e ssug béfore the Cotit Was Whether the

" approval of the parties’ settlemeénts’as teasonable precliided 4 subsequent

M Fisons, 122 Wn.22d at 323.
32 Jd

33 Id at 323-24.

11



contribution claim. That issue is not present here, and the Fisons decision
provides no guidance.

PJ also cites Urban Development v. Evergreen Building
Products,* for the proposition that Washington courts do not allow claims
for implied or equitable indemnity.®> Aside from the fact that there is, in
fact, a written indemnity agreement in this case, the Urban Development
court specifically recognized, “A right of implied contractual indemnity
arises when one party incurs a liability the other party should discharge by
virtue of the nature of the relationship between the part‘ies.”3 S The court
added that the right to indemnity is not implicit in every contractual
relationship; it did not hold that no such right exists.>’

In short, contrary to PJ’s assertion, there is no reason why Polygon
cannot-assert claims for both indemnity and breach of contract, as long as
it does not receive a double recovery. The fact that Polygon’s breach of

contract damages may be similar or identical to its indemnity damages

* Urban Dev., Inc. v. Evergreen Bldg. Prods., LLC, 114 Wn. App. 639,59 P.3d
112 (2003), aff 'd, Fortune View Condo. 4ss’n v. Fortune Star Dev. Co., 151
Wn.2d 534, 90 P.3d 1062 (2004)).

¥ PJ’s Response Brief at 35.

* Urban Dev., 114 Wn. App. at 644 (citing Cent. Wash. Refrigeration, Inc. v.
Barbee, 133 'Wn.2d 509,513, 946 P.2d 760 (1997)) (emphasis added).

37 Id

12



- does not preclude recovery on the breach of contract:claim, as long as
Polygon can establish each element of that claim.
D. - Thetrial court erred in.ruling that Polygen could not pursue

claims against P.J. Interprize, Inc., for work performed by P.J.
Intérnprize; the sole.proprietorship. . ’ :

PJ contends it cannot be held-liable for the sole proprietorship’s
work because (1) the sole ﬁ‘roprietor;ship_-ﬁwas discharged in-bankruptcy and
-(2) Polygen did not:plead andicannot prove a-¢laim for “successor
, ,lliab'i-l_ity.z,’;’-Bs Neither-argument is well-taken.-

- PJ. vassertssf?‘-Po,lygon mever.filed a motion.seeking relief from the
automatic stay to pursue;claims against the rsole. proprietorship:*° In fact, -
this is preéisely what Polygon did. PJ f’-saa‘rgﬁment.-is based.upon the
¢ incorrect assumption that.Polygon’s motion:for-relief from stay applied to

-the ccnpona,tion,‘f-q However, th,e:oorporation«di‘d‘ not file for bankruptcy, so
-Polygon’s motion and the bankruptcy court’sierder granting that motion

. necessarily applied only to:the: sole:proprietorship.
The relief from stay order granted Polygon the authority to proceed
" '.'ag'ai.nst “the I>ébtor” fOr the =p1‘irp“c‘)s€ of recoverlng ‘~?ﬂxe'lDeptqrf s”

TR

insurance proceeds. (CP 1210) The cofporation was not “the Debtor.”

t

*8 pJ*s Response Brief at 35-39,
Y 1d at37. '

4°-Id.

13



The bankruptcy petition states that the names of the debtors are Gerald
Lynn Utley and Mary Ellen Utley. (CP 1183) The petition characterizes
the debtor as an individual, not a corporation.*! (/d.) The second page of
Utley’s bankruptcy petition lists separate signature boxes for
individual/joint debtors and corporation/partnership debtors. (CP 1184)

' Utley and his wife signed the individual/joint debtor box, not the
corporation/partnership box. (/d.) Itisevident, then, that the bankruptcy
court’s relief from stay Qrder could only have applied to the sole
proprietorship, not to the corporation. Thus, Utley’s discharge in
bankruptcy did not preclude Polygon from pursuing claims against the
sole proprietorship, at least to the extent of any available insurance
proceeds.

PJ also argﬁes that Polygon failed to assert a “claim for successor
liability”” and thus cannot seek recovery for damages arising from the soie
proprietorship’s work.* PJ cites no authority for the proposition that a
separate “claim” for successor liability must be alleged in a complaint.
Instead, successor liability is merely a theory under which one entity may

be held responsible for the acts -or omissions of a prior related entity.

4! The petition describes the nature of the debts as “business debts.” (CP 1183)
Cambridge Townhomes, LLC, is listed .as an unsecured creditor with respectto
“asserted or potential construction defect claims.” (CP 1188)

“2prs Response Brief:at 38-39.

14



As explained in Polygon’s opening brief, the purpose of the
dectrine.of successor liability is to prevent an»ent‘ity from escaping
liability merely by “changing hats.”* The same principle applies here—
i.e., the sole proprietorship;should not be-abley by converting itself into a
. corporation, to wipe therslate clean with respectto any of its former acts or
om-issions,'»when,'-f?inv;fact, there is no :p‘rac'tioalxdiffe;rence;betweenf the sole
-proprietorship andithe corporation. = /e e e e

.+, Thetrialcourt-correctly. noted that the: omg:aoratioﬁ was;in-fact,
merely-a.continuation of: thi¢ sole-proprietorship, with the same-individuals
‘invelved in the same business. (10/21/05RP:at 66) PJ doesinot:dispute
this. Instead, PJ:relies:only-on:the sole proptietorship’s discharge:in
bankruptcy and the assertion that successor liability cannot.applyto a sole
- propriétorship to support:its:argument:that.the-corporation cannot be held
liable for-the sole proprietorship’s:actions. Asexplained:aboveand in
;.. Polygon’s;,opening brief; PJ’s:arguments are not well<taken,and the trial

. court?s,ruling-on:this;issue shoiild be reversed: .. =~ ..

. E... wrThertrial. court-erred.in/denying Polygon’s motionto.amend its

‘complaint.
s ol

Polygof{ sv.oﬁghtilea.ve to amend its conﬁplaint to héme Gerald Utley

d/b/aP.l. Interpnze as.an addmonal defendant after the tr1alncourt ruled

I

. See Gall Landau Young Oonstr Coi vi. Hedreen 63 Wn"App 91, 96-97 816
P.2d 762 (1991).
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that Polygon could not proceed against P.J. Interprize, Inc., for work
performed by the sole proprietorship. PJ contends the trial court properly
denied Polygon’s motion to amend because (1) Polygon waited too long to
add the sole proprietorship.as a defendant, (2) the sole proprietorship
woﬁld be prejudiced by the amendment, (3) claims against the sole
proprietorship were barred by the statute of limitations, and (4) the claims
against the sole proprietorship were discharged in bankruptcy.** None of
these arguments is well-taken, and the trial court’s ruling should be
reversed.

First, Polygon’s delay in naming the sole'proprietorsl\lip was due in
large part to PJ’s repeated blurring of the distinction between the sole
proprietorship and the corporation.*” It was not until the trial court ruled
that Polygon could not proceed against the corporation for work
performed by the sole proprietorship that it became evident Polygon
would need to amend its complaint. Polygon filed its motion to amend
approximately one week after the court’s ruling; it should not be said to
have ‘;‘unduly delayed” its request to amend the complaint.

Second, there is no evidence of any prejudice to .eithér the

corporation or the sole proprietorship. PJasserts its counsel could not

“ PJ’s Response Brief at 40-44.

% See Appellants’ Operning Brief at 33-34.
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represent-both: the'sole‘-}‘)rOprietorshiip' and thé corporation because that

would constitute a “direct cénflict of interest.”*® PJ does not explain why

this is so.-Both the sole proprietership and the corporation were headed by
Gerald Utley,.and there isno appatent:conflict between the interests of the

two entities. - And; as noted in Polygon’s opening.brief, Utley was -well

aware ofboth The'litrirgat'ibns and the ¢laims against-the sole proprietorship
+++ and wouldmot-have been:prejudiced as a.result ofthe amendment.

. Moreover, asiexplained above, the decisions in MacLean-and
Ballard Square require reversal and remand to the trial court for further
proceedings: Utley ‘will- have ample time:to respond to Polygon’s claims
~-against the'sole proprietorship following rermand and the' settinig of a new
- trial date: » o . v B Y (R
- Thitd;;amending the complaint to add-the:sele proprietotship

~would not have beenfiitile; as PJiclaims; because the claims against the

- - -sole proprietorshipwould notibe barred by the 'statute .of-limitations. PJ

. -doesmotrdddress CR:15(c); which:describes the/circumstances under

which an amendmentto apleading relates back-to the date:of the original
pleading. Those circumstances are present here—i.e\;, the amendment

involves the same occurreiice set forth in the original complaint and Utley

“pJ’s Response Brief at 41,
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would not be prejudiced—and the amended complaint therefore would be
deemed to have been filed March 24, 2004.

Even if there 1s no relation back, Polygon’s claims against the sole
‘proprietorship would not be barred. PJ asserts that, because construction
on Phase II was substantially compléte by October 1, 1999, Polygon had
to file its claim against th; sole proprietorship by October 1,2005.*” In
support of this assertion, PJ cites RCW 4.16.310. This statute simply
provides that a cause of action must.accrue within six years of substantial
completion; it does not require that a lawsuit be filed within that time
period. The undisputed evidence establishes that Polygon’s claims against
the sole proprietorship accrued in early 2003, when ?olygon discovered
the construction defects at issue here. (CP 456,459) This is well within
the .six-yeér period set forth in RCWV4.1 6.310.*% Polygon moved to

amend its complaint within six years of the accrual of its claims against

“7 pJ’s Response Brief at 42.

“Nor is Polygon®s claim barred by RCW 4.16.326(1)(g), which provides-that the
applicable contract statute of limitations-expires six years after substantial
completion, regardless of discovery. In 1000 Va. Ltd. P 'ship v. Vertecs Corp..,
No. 77362-9 (Wash. Sup. Ct. Nov. 9, 2006), the supreme court recognized that
RCW 4.16.326(1)(g) does not apply retroactively to causes of action arising
before its enactment. Slip op..at.24. The court further ruled-that the discovery
tule should apply to “contract claims involving latent construction defects.” Id.
at. 13. Because Polygon discovered the construction defects at issue:in-early
2003—before the.July 27,2003, effective date of RCW 4.16.326(1)(g) and less
than six years before Polygon-moved-to.amend its complaint on November 4,
2005—its claim is nottime-barred. :(See CP 456,459, 2048-56)
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- the sole proprietonship, and the statute of limitations therefore ‘does not bar
Polygon’s claims.

Finally, Utley’s.discharge in bankruptcy does not preclude
-amendment of the complaint. Asnoted above, Polygon obtained
“permission to proceed against the sole proprietorship, nof the corperation,

for the purpose:-of recovering from-the sole proprietorship’s insurers.
‘Moreover, even'if Polygon hadnotobtained relief fromi stay;it:¢could still
.. 'pursue a claim. agaifist.the sole proprietorship as:long as:any recovery was

limited toinsurance proceeds. : Inidrreygue v. Lutz;? discussed atlength in

. Polygon’s opening:briefy DivisionIII ruled thatthe deferidant’s

banktuptey-discharge did not ‘bar a lawsuit:againsther-forthe sole purpose

- of recovering from her iriSurer.. The:court explained, “[T]he plaintiff may

continue alawsuit initidfed befote'the:bankruptey-wasfiled or corfimence
- a:Jawsuit after the discharge is-granted. In either case,the:debtot'does not
need the permission of the bankruptcy court.”° .

e
e i

Inexplicably, PJ does not mention applicable Washington law, the
N R L I R M R

Ar¥eygue decision, it 'iféffré'sf)oﬂé:e‘._ Tﬁéfead, PJ ‘conti; _u'e"s"ti)‘"rély_’on Inre

B Lundberg, a decision from an Oklahoma bankruptcy court which reflects

ey, i PR 4 . 1.

N ® Arreygue v, Lutz 116 Wn App 938 69 P.3d 881 (2003)
L 5"Arreygue 116 Wn App at 944,, R e
U In reLundberg, 152 BR. 316 (Bankr BE.D. Okla. 1993)
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the minority viewpoint. PJ’s reliance on Lundberg is improper when there
is binding Washington law on point. Under Washington law, Polygon
‘may proceed against the sole proprietorship for the purpose of obtaining
insurance proceeds.

In sum, any delay by Polygon in moving to amend its complaint
did not result from inexcusable neglect. Polygon requested such relief
immediately after the trial court ruled that, even though the corporation
was.a contiﬁuation of the sole proprietorship, Polygon could not proceed
against the corporation with respect to work performed by the sole
proprietorship. Moreover, PJ has failed to show any prejudice resulting
from an amendment to the complaint, and such an amendment would not
be futile. The trial court abused its discrgtion in denying Polygon’s
.motion to amend, and this ruling should therefore be reversed.

F. The trial court erred in ruling Polygon bears the burden of
proving which defects.are Jatent.

PJ asserts Cambridge “confuses” the issue regarding which party
bears the burden of proof on thisissue.’® Infact, it is PJ who is confused.

As PJ points out, a party may waive its right to assert a breach of contract

32:pJ’s Response Brief at 45.
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_-claim if it accepts performance in spite of patent :defectszsz‘ Waiver is an
affirmative defense, with.the'burden of proofon the defendant.>

In order to'recover for:PJ’s defective work, Polygon bears the
initial burden of showing that work was defective::In order to:establish
waiver, however, PJ bears the'burden of proof, including the burden to
. prove.such:-defects were p“.atent; :Poi_ygon doesmotbear the ‘burdenzof
-iproving-the;absence of PJis:defense+~i.c. latency-+=and:the trial.court’s
ruling to this:effect.should therefore: bé-reversed. : -

G... The ftrial.court.erred.in striking portions-of the declaration of

Mark Jobe.

R . oo d toa . e ,-"I .,\' S —
. A], EEEEL I L . i IR S A

PJ contends the trial court d1d not abuse its dlscrenon in reJ ecting

CERE Tl T f'x;':;-.; I f --.rl" L B T ST PR

portlons of Jobe ] expert testlmony Flrst as Polygon pomted out in its

LR BETSRRE LA Coermdhe et pee sty e fee ol
openmg brlef the appellate courts engage in de novo review of ev1dent1ary
o B (xi‘{’{(‘- vl s epgteng o r"z

ruhngs made in connection w1th summary Judgment motlons The cases
e TR 4t L 1egd

"'01ted 'by PJ 'regardmgﬂthe abuge; of; d;soretlonn_ _ ard 1nvolved testlmony

. ;presented atitriak andthus are:readily distinguishable.: =

t
t

P Id. at 44-45.
3 Jones v. Best, 134 ' Wn.2d 232,242, 950 P.2d 1 (1998).
% PJ’s Response Brief at 46.

% Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998) (de novo
standard of review appliedto all trial courtrulings made in conjunctlon witha
summary judgment motion).
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Second, the trial court erred in excluding Jobe’s testimony. PJ
asserts that testimony was properly excluded because Jobe was not present
at the jobsite.”’ Not surprisingly, PJ cites no authority for this proposition,

-and it is difficult to envision a situatiqn in which an expert witness would
be present when a claim arose.

Moreover, contrary to PJ’s assertion, Jobe’s declaration establishes
that he had ample construction experience and was qualified to offer an
opinion regarding whether the defects at issue were patent or latent. (See
CP 1599) And, any alleged deficiencies in Jobe’s qualifications should
have gone to the weight of his testimony, not its admissibility.>® The trial
court’s ruling striking portions of Jobe’s testimony should be reversed.

H. PJ and PSR are not entitled to.an award of attorney fees.

'PJ and PSR -assert they are entitled to recover attorney fees
incurred in connection with responding to Polygon’s indemnity claim.”
PJ asserts it is entitled to recover attorney fees because “the indemnity
clause [in:the Master Agreement] provides-that shouid any dispute arise

with respect to the applicability and/or interpretation of the rights to

indemnification, the prevailing party shall be entitled to recover:its

37PJ’s Response Brief at 46.
* State v. Rangitsch, 40 Wn. App. 771, 779, 700 P2d 382 (1985).

* PJ’s Response Brief at 47; PSR’s Response Brief at 17.
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reasonable attorney fees and costs in.addition to any: other remedy.”6° PJ
contendsyhowever, that Polygon is not entitled to recover its attorney fees

if it prevails because the subcontract does not contain an attorney fee

.. provision.®! PJ does not explainwhy its right to: attorney fees is'governed

by the Master Agreement while Polygon’s is governed by the'subcontract.
In fact, the'Mastér Aigreement applies to Pelygon as’well; and Polygon is
-thereforerentitled:to an attorney-fee-awardrif it:prevails. - |
- Aisrexplained abovejithe dismissal-of that claim shovld be reversed
i in light:ofithe:recent MacLean and :B&lﬁardlSquaﬁé decisions, and
rsurfimary judgment should be-eritered in favor:of: Polygor o this issue.®
« -=Accordingly;Polygon, net PF and'PSR; is entitled to an'dward of attorney

Aees incurred on appeal, . 1 i T

BN IER e IR

0 pys Response Brief at47. This is actually a-paraphrase of the indemnity
* provision-inthe PSR Masters Aigreeiment; riot:thie’P] ‘Master Agreenietit, (See CP
541) The PJ agreement also prov1des for attorney fees, however. (See CP 558)

i ii'-’

o PJ’S Responée Brief at 48.

. ‘ _ Hoate 1 P
'62Con‘trar:y to 'P‘S'R'"'s assertion, Polygon does not argue it is entitled to summary
judgment on its indemnity claim in its entirety. The trial court granted summary
judgment .in favor of PJ and PSR on the indemnity issue on the grounds that (1)
the indemnity provision in the PJ agreement did not apply to tort claims and (2)
Polygon’s+indeminity-claim against PSR'was barred as a: post-dissol'ut‘ion claim,
Polygon is entitled to summary judgment on these issues, and it is entttled to
recover attorney fees:incurred-in litigating these issues.
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III. . CONCLUSION

For the reasons set forth above and in Polygon’s opening brief,
Polygon respectfully requeststhat the trial court decisions appealed from
be REVERSED.

DATED this 22nd day of November, 2006.

BULLIVANT HOUSER BAILEY PC

’

By

Jerrgf K. Sale, WSBA #12491

Deporgh L. Carstens, WSBA #17494
Attorneys for Appellants Cambridge Townhomes
and Polygon Northwest Company
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Oles Morrison Rinker & Baker - first class mail.
701 Pike St., Ste: 1700 [} facsimile.
Seattle, WA 98101 3930

Gregory P. Turner , ' hand delivery.
Lee Smart Cook Martln & Z/ first class mail.
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- 701 Pike St/; Ste, 1800, "~ "+ -

Seattle Wf 9

'.f‘.r;, ! (0

Washlngton this’ November 22, 2006 at Seatt C

3514335.1
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APPENDIX A



INDEMNITY PROVISION IN PJ MASTER AGREEMENT

SUBCONTRACTOR shall defend, indemnify, and hold CONTRACTOR
harmless from any and all claims, demands, losses and liabilities to or by
third parties arising from, resultlng fi ,,on'hected with, services
performed or to be performed under this Subcontract by
SUBCONTRACTOR or SUBCONTRACTOR’S agents, employees,
subtier Subcontractors, and suppliers to the fullest extent permitted by law
and subject to the limitations provided below.

SUBCONTRACTOR’S duty to indemnify CONTRACTOR shall not
apply to liability from damages arising out of bodily injury to persons or

* damages to the property caused by, or resulting from, the sole negligence
of CONTRACTOR, or CONTRACTOR’S agent[s] or employees.

SUBCONTRACTOR’S duty to indemnify CONTRACTOR for liability
for damages arising out of bodily injury to persons or damages to property
caused by or resulting from the concurrent negligence of CONTRACTOR
or CONTRACTOR’S agents or employees shall apply only to the extent
of negligence of SUBCONTRACTOR or SUBCONTRACTOR’S agents,
employees, and subtier Subcontractors and suppliers.

SUBCONTRACTOR specifically and expressly waives any immunity that
may be granted it under the Washington State Industrial [Insurance] Act,
Title 51, RCW. Further, the indemnification obligation under this
Subcontract shall not be limited in any way by any limitation on the
amount or type of damages, compensation, or benefits payable to or for -
any third party under Worker’s Compensation Acts, Disability Benefit
Acts, or other employee benefits acts.

'SUBCONTRACTOR’S duty to defend, indemnify, and hold
CONTRACTOR harmless as to all claims, demands, losses, and liabilities
shall include CONTRACTOR’S personnel related costs, reasonable
attorney fees, court [costs], and all related expenses.

CONTRACTOR and SUBCONTRACTOR hereby certify that these
indemnification provisions were mutually negotiated and agreed to by the
parties.

(CP 557-58)



